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PREFACE. 


During  the  interval  that  has  elapsed  since  the  publication  ot 
the  first  volume  of  this  work,  the  case  law  bearing  on  the  subject 
of  the  law  of  mines  and  mining  has  so  increased  that  the  num- 
ber of  cases  decided  by  the  courts  of  this  country,  dealing  with 
that  subject  within  the  past  thirteen  years,  equal,  if  they  do  not 
exceed,  the  number  reported  in  the  previous  fifty  years.  It  has 
seemed  to  us  that  the  requirements  of  the  active  practitioner, 
the  person  to  whom  this  work  is  especially  addressed,  could  best 
be  served  by  collecting  this  new  material  in  a  supplemental  vol- 
ume, and  arranging  it  in  exact  conformity  with  the  plan  of  the 
first  volume,  so  that  its  use  in  connection  therewith  would  be 
easy  and  convenient.  With  this  end  in  view,  the  present  volume 
has  been  prepared.  The  division  into  chapters  and  subdivisions 
is  identical  with  that  of  the  original  volume.  At  the  beginning 
of  each  subdivision  the  corresponding  page  of  Volume  I.  is 
printed  in  black  letter  type.  By  this  means,  the  same  part  of 
Volume  I.  can  be  referred  to,  and  the  matter  in  both  volumes  on 
any  particular  subject  can  be  read  together.  In  addition,  refer- 
ences are  made  in  parentheses  to  those  cases  in  the  first  volume 
which  have  been  subsequently  reversed,  overruled,  affirmed  or 
modified.  The  Appendix  contains  the  Federal  Statutes  enacted 
since  1897,  and  the  most  recent  Land  Office  regulations. 

As  in  the  first  volume,  the  aim  has  been,  not  to  give  the  sub- 
ject scientific  treatment,  but  merely  to  give  a  complete  and 
accurate  statement  of  the  special  rules  of  law  which  have  been 
deduced  by  the  application  of  general  rules  to  the  questions 
that  arise  as  to  the  rights  and  duties  of  miners  and  mine  owners 
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in  their  relation  to  the  land,  to  one  another,  and  to  those  in  con- 
tact with  whom  they  are  brought,  by  reason  of  the  business  of 
mining.  Where  the  statement  of  these  rules,  as  they  appear  in 
Volume  I.,  have  no£  been  modified  by  subsequent  decisions,  the 
authors  have  avoided  their  repetition.  They  have  confined 
themselves,  in  the  text  which  is  printed  in  larger  type,  to  the 
statement  of  the  effect  of  the  later  decisions  upon  these  rules. 
In  using  this  volume,  therefore,  the  reader  should  in  every  in- 
stance consult  the  corresponding  chapter  and  division  of  Volume 
I.,  and  in  using  Volume  I.  he  should  in  turn  refer  to  the  corres- 
ponding chapter  and  division  of  this  volume  for  the  later 
decisions,  and  their  effect  on  the  law. 

D.  M.  BAREINGEB, 
JNO.  STOKES  ADAMS. 
Philadelphia,  January,  1911. 
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VOLUME  II. 


CHAPTER  I. 

PROPERTY  IN  MINEBALS  WHERE  THERE  HAS  BEEN  NO  DIVISION 
BETWEEN  THE  OWNERSHIP  OF  THE  SURFACE  AND 

THE  MINERAL  ESTATE. 


I.  Property  and  Rights  of  the 
Owner  of  the  Soil  in  Min- 
erals which  are  in  Place. 
II.  Property  in  Minerals  which 
have  been  Severed  from  the 
Freehold. 
III.  Property  and  Rights  in  the 
Minerals  of  Owners  of  the 
Soil  who  have  a  Limited 
Estate. 


A.  Tenants  for  Life. 

B.  Tenants  for  Years. 

G.    Owners  of  Ek]uities  of  Re- 
demption. 
IV.    Property    and    Rights    in    the 
Minerals    where    there   are 
Joint  Owners  of  the  Soil. 
V.    PTo^Ttj  and  Rights  in  Min- 
eral Oil  and  Natural  Gas. 


I.    Pbopebty  and  Rights  of  .the  Owneb  of  the  Soil  in  Minerals  Which 

Abe  in  Place. 


p.  4.  An  aerolite  or  meteorite  belongs  to  the  owner  of  the  soil 
on  which  it  falls.  It  is  deposited  there  by  natural  agencies  and 
becomes  part  of  the  realty  and  remains  such  until  severed  there- 
from (Goddard  v.  Winchell,  86  Iowa,  71,  52  N.  W.  1124,  11  Am. 
St.  Rep.  481,  17  L.  R.  A.  788 ;  Oregon  Iron  Co.  v.  Hughes,  47  Or. 

313,  81  Pac.  572,  8  A.  &  E.  Ann.  Gas.  556). 
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Colorado. 

Bogart  v.  Amanda  ConsoL   Oold  Min,  Co.,  82  Colo.  32,   74  Pac.  882 

(1903).    Until  there  has  been  a  severance  of  estates,   "ownership  of  the 
surface  carries  with  it  ownership  of  the  minerals  beneath  the  surface." 

Missouri. 

Olcncoe  Land  d  Oravel  Co,  v,  Hudson  Bros.  Com.  Co.,  138  Mo.  439,  40 
S.  W.  03,  60  Am.  St.  Rep.  560,  36  L.  R.  A.  804  (1897).  MacFarlane,  J.: 
''Sand  and  gravel,  while  in  its  original  bed,  is  as  much  a  part  of  the 
realty  as  the  earth  itself.  After  it  has  been  mined  or  separated  from  the 
land,  it  may  become  the  subject  of  conversion;  not  before.* 


»» 


Pennsylvania. 

Delaware  A  Hudson  Canal  Co.  v.  Hughes,  183  Pa.  66,  38  Atl.  668,  63 
Am.  St  Rep.  743,  38  L.  R.  A.  826  (1897).  "The  general  principles  regulat- 
ing the  titles  to  upper  and  lower  estates  In  the  earth's  crust  are  pretty 
well  settled  by  our  own  cases.  The  ownership  of  the  surface  carries  with 
it,  if  there  be  no  obstacle  to  the  application  of  the  general  rule,  title 
downwards  to  the  center  of  the  earth  and  upwards  indefinitely.  So  long 
as  mineral  deposits  remain  in  place  they  are  part  of  the  freehold,  and 
pass  with  it  by  deed,  gift  or  other  form  of  conveyance;  but  when  the 
minerals  are  removed  from  their  position  or  bed  by  mining  they  become 
personal  property  and  are  sold  like  other  personal  chattela*' 

Virginia. 

Virginia  Coal  d  Iron  Co.  v.  Kelly,  93  Ya.  332,  24  S.  E.  1020  (1896). 
See  this  ease  under  chap.  II,  div.  I. 

II.    Pbopebtt  in  Minerals  Which  Have  Been  Severed  From  the 

Freehold. 

p.  6.    As  to  property  in  oil  and  gas,  see  chap.  I,  div.  V. 

United  States. 

Waskey  v.  McN aught,  90  C.  C.  A.  289,  163  Fed.  929  (1908).  9th  Clrc 
Sand  and  gravel  bearing  gold  which  have  been  excavated  from  placer 
ground  and  deposited  on  the  surface,  and  from  which  the  gold  has  not  yet 
been  peimrated,  are  still  a  part  of  the  realty.  "The  removal  of  the  sand 
and  gravel  from  one  part  of  the  mine  to  another  is  not  such  a  severance 
from  the  realty  as  to  make  it  personalty.'*  An  injunction  which  restrains 
rocking,  sluicing,  mining,  or  in  any  manner  working  upon  the  preoidBes, 
covers  the  working  of  this  material. 

Illinois. 

Bmooi  V.  Consolidated  Coal  Co.,  114  111.  App.  512  (1904).  See  this  case 
under  chap.  II,  div.  I. 
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Glencoc  Latid  d  Gravel  Co.  v.  Hudson  Bros.  Com.  Co.,  138  Mo.  439,  40 
8.  W.  93.  €0  Am.  St  Rep.  5«X),  36  I i.  R.  A.  804  (1897).  See  this  case  on 
page  2. 

Pennsylvania. 

Delaware  d  Hudwn  Canal  Co.  v.  Hughes,  188  Pa.  66,  38  Atl.  568,  63  Am. 
St  Rep.  743,  38  L.  R.  A.  826  (1897).    See  this  case  on  iMige  2. 

Lehigh  Coal  Co.  v.  WUkesbarre  d  E.  tL  Co.,  187  Pa.  145,  41  Atl.  37 
(1898).  Culm  in  a  culm  bank  is  personal  property.  It  has  been  mined 
from  its  original  place  and  though  It  reats  on  the  land,  is  as  completely 
severed  as  a  kiln  of  bricks  in  a  brickyard  or  a  pile  of  pig  iron  in  a  foundry. 

Russell  V.  Howe,  30  Pa.  Super.  Ot  591  (1906).  Where  iron  ore  is  mined 
under  a  lease,  the  title  to  it  vests  absolutely  as  personal  property  in  the 
lessee  as  soon  as  it  is  mined  and  removed.  Ore  so  mined  and  stored  on 
a  wharf  was  sold  by  the  lessee's  assignee  for  the  benefit  of  creditors.  The 
lease  having  been  forfeited,  a  subsequent  owner  of  the  land  claimed  this 
ore,  but  it  was  held  to  belong  to  the  purchaser  from  the  assignee. 

III.    Pbopebtt  and  Rights  in  the  Minerals  of  Ownebs  of  the  Soil  Who 

Have  a  Limited  Estate. 

A.  Tenants  for  Life. 

B.  Tenants  for  Years. 

C.  Owners  of  Equities  of  Redemptiofi. 

A.    Tenants  for  Life. 

p.  8.  Notwithstanding  the  criticism  to  which  it  has  been  sub- 
jected, the  arbitrary  rule  of  the  common  law,  which  is  based  on 
the  resolution  in  Saunder's  Case,  5  Co.  Rep.  22,  remains  unim- 
paired; and  unless  he  be  without  impeachment  of  waste,  tenant 
for  life  may  not  take  minerals  from  the  land,  unless  the  mines 
had  been  opened  before  the  inception  of  the  particular  estate. 

This  rule  has  been  subjected  to  a  considerable  strain  when  it 
has  been  applied  to  land  whose  minerals  have  been  disposed  of 
by  the  modem  lease.  The  previous  owner  may  not  himself  have 
mined.  He  may  have  made  a  lease  of  the  underlying  minerals 
under  which  operations  may  not  have  begun.  He  may,  by  deed 
or  will,  have  empowered  a  trustee  to  sell  or  lease  the  minerals. 
These  acta  have,  by  a  fiction,  been  treated  as  constructive  open- 
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ings  of  the  mines.  A  better  understanding  of  the  result  is  at- 
tained  by  recognizing  that  they  give  rise  to  conditions  to  which 
the  principal  rule  is  inapplicable,  and  which  are  governed  by 
other  rules.  There  are  four  classes  of  cases  which  have  arisen 
where  mining  leases  have  been  made  of  land  in  which  or  in  the 
profits  of  which  life  interests  have  been  created. 

First.  If  land  is  conveyed  or  devised  in  trust  for  one  for  life 
with  remainder  over,  and  power  of  sale  or  lease  is  given  to  the 
trustee,  who  exercises  his  power  by  leasing  the  minerals,  the  rent 
or  royalty  accruing  therefrom  is  income  and  as  such  belongs  to 
the  life  tenant  (Eley's  Appeal,  103  Pa.  300;  Wentz's  Appeal,  106 
Pa.  301;  McClintock  v.  Dana,  106  Pa.  386;  Shoemaker's  Appeal, 
106  Pa.  392;  Bedford's  Appeal,  126  Pa.  117,  17  Atl.  538;  Dorr  v. 
Reynolds,  26  Pa.  Super.  Ct.  139;  Raynolds  v.  Hanna,  55  Fed. 
783). 

Second.  If  the  owner  of  land  conveys  the  minerals  in  fee 
simple  in  consideration  of  a  royalty,  and  then  by  will  or  deed 
creates  a  life  estate,  this  is  a  life  estate  in  the  surface  only,  and 
the  royalty,  being  purchase  money,  is  personalty  and  belongs 
either  to  the  grantor  or  to  his  estate  as  the  case  may  be  (Fair- 
child  V.  Fairchild,  9  Atl.  255;  Lazarus'  Estate,  145  Pa.  1,  23  Atl. 
372). 

Third.  If  the  owner  of  land  leases  the  minerals,  that  is,  if  he 
conveys  an  interest  therein  which  does  not  amount  to  a  fee  simple, 
and  then  by  will  or  deed  creates  a  life  estate,  the  rent  or  royalty 
is  income  and  belongs  to  the  life  tenant,  whether  the  mines  were 
actually  opened  before  the  beginning  of  his  estate  or  not  (Wood- 
bum's  Estate,  138  Pa.  606,  21  Atl.  16,  21  Am.  St.  Rep.  932;  Priddy 
V.  Griffith,  150  HI.  560,  37  N.  E.  999,  41  Am.  St.  Rep.  397). 

Fourth.  If  the  life  tenant  and  remaindermen  of  land,  which 
has  not  been  worked  for  minerals,  join  in  a  lease  of  the  minerals 
on  royalty,  this  is  corpus,  and  as  such  is  accumulated,  the  life 
tenant  being  entitled  to  the  income  thereon  and  the  principal 
going  to  the  remaindermen  after  the  termination  of  the  life 
estate  (Blakley  v.  Marshall,  174  Pa.  425,  34  Atl.  564 ;  Wilson  v. 
Youst,  43  W.  Va.  826,  28  S.  E.  781,  39  L.  R.  A.  292). 

United  States. 

Higgins  Oil  d  Fuel  Co.  v.  Snow,  51  C.  G.  A.  267,  113  Fed.  433  (19Q2). 
5th  Circ.    rnder  the  intestate  laws  of  Texas,  the  SDrviying  husband  or 
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wife  of  an  Intestate  is  entitled  to  one-third  of  his  personal  estate  absolutely 
and  one-third  of  his  "land''  for  life.  Held  that  the  life  estate  in  the 
land  extended  to  all  minerals  beneath  the  surface  of  the  land. 

At  common  law  a  life  tenant  may  continue  to  work  mines  that  were 
open  when  the  tenancy  commenced,  but  he  may  not  open  new  mines.  "The 
authorities  all  agree  that  there  is  no  restriction  when  the  land  has  once 
been  used  for  mining  puri)06es  before  the  life  tenant  comes  in;  and  they 
now  go  a  step  further,  and  hold  that  mining  will  be  allowed  if  the  owner 
of  the  preceding  estate  has  fixed  on  it  the  character  of  mining  land  by 
lease  or  the  like,  though  no  mines  were  opened.*' 

In  this  case,  after  the  death  of  the  intestate  and  before  dower  was 
assigned  to  his  widow,  the  remaindermen,  being  also  the  owners  of  seyen- 
teoi-elghteenths  absolutely,  took  possession  of  the  entire  property  to  the 
exclufldon  of  the  life  tenant  and  converted  It  into  an  oil  field.  It  was  held 
that  the  widow  might  elect  to  acquiesce  in  the  changing  of  the  mode  of 
use  of  the  property  and  was  entitled  to  an  accounting  of  the  profits  of  the 
wells  during  her  lifetime,  ev^i  though  no  operations  were  commenced  prior 
to  the  death  of  the  intestate.  Whether  she  was  entitled  to  one-eighteenth  of 
the  net  yield  absolutely  or  to  have  that  share  impounded  and  put  at  in- 
terest, the  interest  to  be  paid  to  her  during  life  and  the  corpus  to  be 
reserved  for  the  remaindermen,  is  not  decided,  but  a  receiver  pendente 
lite  was  appointed  for  this  shara 

Barnsdall  t\  Boley,  119  Fed.  191  (1902).  C.  C.  N.  D.  West  Va.  A  tenant 
by  the  curtesy  has  only  a  life  estate  in  the  realty,  which  entitles  him  to 
the  possession  thereof,  but  does  not  authorize  him  to  enter  into  a  contract 
with  any  one  to  explore  and  drill  wells  on  the  property  for  the  purpose 
of  extracting  and  taking  from  it  petroleum  oil,  or  to  lease  the  land  for 
that  purpose. 

Illinois. 

Ohio  on  Co.  V.  Daughetee,  240  111.  361,  88  N.  E.  818  (1909).  A  tenant 
for  life  has  no  right  to  operate  for  oil  on  the  land.  The  opening  of  new 
mines  upon  land  by  a  life  tenant  amounts  to  waste,  and  the  same  rule 
applies  to  oil  wells,  oil  being  a  mineral  and  part  of  the  realty.  Neither 
may  a  trustee  who  holds  the  legal  title  for  the  benefit  of  the  life  tenant 
operate  the  land  for  oil.  He  will  be  enjoined  from  so  doing  at  the  suit 
of  the  remaindemiau,  even  though  the  Interest  of  the  latter  be  contingent. 

Indiana. 

Andretcs  v.  Andrews,  31  Ind  App.  189,  67  N.  E.  461  (1903).  A  tenant 
for  life,  being  entitled  to  the  profit  of  the  land,  is  entitled  to  the  royal- 
ties from  the  wells  that  were  opened  and  in  operation  when  the  life  estate 
commenced.  Where  there  have  been  no  operations  for  oil  commenced  on 
the  land  before  the  estate  for  life  accrued,  the  life  tenant  has  no  right 
to  operate  for  oil,  nor  can  he  give  such  a  right  to  any  lessee  from  him. 

A  testator  having  in  his  lifetime  leased  lands  for  oil  and  gas  purposes 
devised  a  life  estate  in  such  lands.     No  wells  had  been  drilled  by  the 
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lessees  at  the  time  of  the  testator's  death,  but  they  had  paid  a  stipulated 
annual  rental  to  the  testator  up  to  the  time  of  his  death.  This  roital 
would  be  payable  to  the  life  tenant  during  the  delay  in  beginning  opera- 
tions, and  if  the  lands  had  been  developed  and  the  wells  in  operation  under 
the  lease  prior  to  the  time  the  life  estate  accrued,  the  royalty  would  be 
payable  to  the  life  tenant  The  life  tenants  right  to  the  rents  and  profits 
from  open  wells  rests  upon  the  lawfulness  of  the  severance  and  conversion 
of  the  oil  into  personalty  under  the  lease.  Although  the  wells  may  not 
be  drilled,  yet,  if  the  right  to  drill  them  exists  at  the  beginning  of  the  life 
estate,  the  life  tenant  is  entitled  to  the  rental  or  royalty,  for  the  opening 
of  new  wells  under  the  lease  would  be  practically  the  act  of  the  testator, 
and,  he  having  authorized  the  act  by  the  lease,  in  contemplation  of  law  the 
wells  mny  het  treated  as  already  opened  when  the  life  estate  accrued. 

Richmond  Natural  Qas  Co,  v,  Davenport,  Zl  Ind.  App.  25,  76  N.  E.  525 
(1005).  The  extraction  of  oil  or  gas  from  land  by  one  lawfully  in  posses- 
sion of  the  surface  thereof,  with  the  right  to  enjoy  the  Income  and  profits, 
but  not  being  the  owner  in  fee  and  not  having  received  from  the  owner 
in  fee  the  privilege  to  take  the  oil  or  gas  (that  is,  by  a  tenant  of  the  laud 
for  years  or  for  life),  constitutes  waste  and  will  be  enjoined  at  the  suit 
of  the  owner  in  fee. 

Where  oil  or  gas  has  been  taken  from  land  by  means  of  wells  by  the 
owner  in  fee,  or  he  has  by  contract  given  to  another  the  right  to  so  take 
it,  and  thereafter  the  possession  devolves  upon  a  tenant  for  life,  such 
tenant  may  enjoy  the  use  of  such  lease  or  royalties  therefrom  during  his 
tenancy  as  profits  and  income  from  the  land  in  the  condition  in  which  it 
comes  to  him  as  life  tenant  But  where  no  operations  for  oil  or  gas  have 
been  carried  on  by  the  owner  of  the  fee,  or  his  grantee  or  lessee  for  such 
use,  and  he  has  not  granted  such  right  during  his  ownership  of  the  fee, 
a  tenant  for  life  has  no  right  to  operate  for  oil  or  gas,  or  by  lease  or  gran^ 
give  authority  to  another  to  do  so.  The  fact  that  possibly  by  the  opera- 
tions upon  neighboring  lands  all  the  oil  and  gas  will  be  taken  before  the 
remaindermen  come  into  possession  cannot  affect  their  right  to  prevent 
the  taking  by  the  lessee  or  the  grantee  of  the  life  tenant. 

Iowa. 

Hook  t?.  Garfield  Coal  Co,,  112  Iowa,  210,  83  N.  W.  963  (1900).  A  life 
tenant  may  work  pits  or  mines  that  have  already  been  opened  but  he  may 
not  open  new  ones.  Those  already  opened  he  may  work  even  to  the  point 
of  exhaustion.  He  may  sink  new  shafts  upon  mines  already  opened,  but 
mny  not  open  new  veins. 

A  i)erson  to  whom  is  devised  a  life  estate  in  the  testator's  property,  but 
with  the  restriction  that  she  is  not  to  sell  any  of  the  real  estate,  may  not  ex- 
ecute a  mining  lease  ( there  being  then  no  open  mines  on  the  land)  in  which 
the  lessee  is  given  the  right  to  remove  all  the  merchantable  coal  from  the 
hinds.  "The  coal  underneath  the  surface  was  a  part  of  the  real  estate, 
and  (he  lease  thereof,  in  the  form  in  which  it  was  executed,  was  *i  rrnnsfer 
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th4»neof.  •  •  *  We  need  not  determine  whether  it  passed  title  to  un- 
mlned  coal,  for  that  question  is  not  in  the  case.  It  surely  passed  title  to 
all  tliat  was  mined  and  was,  therefore,  a  sale  of  real  estate." 

Kentucky. 

Gerkins  r.  Kentucky  Salt  Co.,  100  Ky.  734,  19  Ky.  Law  Rep.  130.  39  S.  W. 
444,  66  Am.  St  Rep.  370,  modifying  36  S.  W.  1  (1897).  The  owner  of  a  life 
estate  in  land,  who  was  also  one  of  the  remaindermen,  leased  It  for  the 
purpose  of  boring  for  gas,  and  the  lessee  with  the  knowledge  of  two  of 
the  other  Ave  remaindermen,  and  with  the  consent  of  another,  erected 
expensive  machinery  for  operating  the  well. 

While  nnqnestionably  the  life  tenant  had  no  right  to  make  the  lease,  yet 
to  close  the  well  would  not  only  entail  great  loss  on  the  lessee,  but  by 
reason  of  the  nature  of  gas  would  not  benefit  the  remaindermen. 

"The  contract  of  lease  should  be  treated  as  void  as  against  appellanb^, 
and  after  the  Ck>mpany  has    been    reimbursed    for    the    improvements, 
*     •     ♦      appellants  should  receive  a  fair  royalty  for  any  further  opera- 
tion of  the  well  by  the  Company ;  otherwise  it  must  be  closed." 

Oerhins  v.  Kentucky  Salt  Co.,  23  Ky.  Law  Rep.  2415,  67  S.  W.  821 
(1902).  In  an  action  for  an  accounting  under  the  decree  entered  in 
Gerkins  v.  Kentucky  Salt  CJo.,  100  Ky.  734. 19  Ky.  Law  R^.  130,  39  S.  W. 
444,  66  A.  S.  R.  370,  it  was  held  that,  in  determining  the  compensation  to  be 
thus  paid  for  the  use  of  the  well,  the  actual  value  of  the  gas  was  the  crite- 
rion. The  cost  of  exploiting  the  product  and  providing  for  its  care  and  use 
must  be  taken  into  consideration.  The  owners  of  the  land  are  entitled  only  to 
the  crude  material,  unenhanced  by  the  additional  circumstance  of  provision 
for  its  practical  use  as  made  by  the  lessee,  since  the  latter  acted  in  good 
faith  in  the  honest  belief  that  it  had  title  to  the  land  under  its  lease.  The 
owners  are  entitled  only  to  compensation,  that  is  the  fair  equivalent  of 
the  thing  taken  at  the  time  and  at  the  place  of  the  conversion,  in  the 
condition  that  it  was  in,  without  the  aid  of  expenditure  of  labor  or  means 
upon  it  by  the  converter. 

Roberts  v.  Armstronff,  19  Ky.  Law  Rep.  3G0,  40  S.  W.  459  (1897).  Life 
tenant  gave  to  a  turnpike  company  a  right  of  way  over  the  land  and  the 
right  to  use  the  surface  stone  for  the  construction  of  the  pike  for  $265. 
It  being  dear  that  the  company  could  not  build  the  road  through  this  land 
without  the  consent  of  the  life  tenant  or  without  paying  damages  to  her, 
and  that  $265  was  not  more  than  fair  compensation  for  the  damages 
sustained  by  her,  it  was  error  for  the  court  below  at  the  suit  of  remainder- 
men to  enjoin  the  payment  to  the  life  tenant;  the  life  tenant  was  entitled 
thereto. 

MissourL 

Hill  17.  Ground,  114  Mo.  App.  80,  89  S.  W.  343  (1905).  If  the  owner  of 
the  fee  in  land  has  opened  the  mineral  veins  and  extracted  ores  therefrom 
for  commercial  purposes,  the  life  tenant  may  continue  the  process,  even  to 
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the  exhaustion  of  the  mine.  But  where  the  life  tenant  receives  the  laud 
with  the  mine  unopened,  he  cannot  open  the  mines ;  if  he  thereafter  enters 
into  a  contract  with  the  reversioner  to  open  the  mine  and  divide  the  profits, 
and  the  mine  is  opened  but  not  worked,  the  status  prior  to  the  contract 
is  restored.  Then  the  value  of  the  life  interest  is  fixed  by  the  value  of 
the  land  for  other  purposes  than  mining. 

Ohio. 

Kenton  Gas  d  Elec.  Co.  v.  Domey,  17  Ohio  Circ.  Ct  R.  101  (1808).  A 
tenant  for  life  has  no  power  to  lease  land  for  oil  and  gas  purposes. 
For  such  a  tenant  to  contract  away  the  mineral  part  of  the  land  is  waste, 
and  forfeits  the  life  estate  to  the  reversioner. 

Willford  V.  Heimhoffer,  26  Ohio  Circ.  Ct  R,  748  (1902).  Where  the 
heirs  of  a  decedent  join  with  his  widow  in  executing  an  oil  lease  on  land 
of  which  he  died  intestate,  and  afterwards  the  land  is  partitioned  and  the 
widow's  dower  assigned  and  confirmed  to  her,  she  Is  entitled  to  the  oil 
produced  from  the  land  so  assigned  to  her,  irrespective  of  the  question 
as  to  whether  the  wells  thereon  were  opened  before  or  after  her  husband*s 
death. 

Pennsylvania. 

MaffeVa  Estate,  8  Kulp,  184  (O.  C.  Luzerne  Co.)    (1896).      A  decedent 
having  in  his  lifetime  by  lease  in  which  his  wife  joined  demised  all  the 
coal  under  a  tract  of  land,  the  royalties  therefrom  were  purchase  money  of 
real  estate,  and  under  the  intestate  laws  the  widow  was  entitled  to  one 
third  thereof  absolutely. 

Another  lease  made  by  the  decedent  and  his  wife  having  been  forfeited 
for  nonpayment  of  royalties,  the  executor  and  the  widow  made  a  new  lease 
of  "all  the  mineral  coal"  under  this  tract.  The  widow  had  a  right  to  one- 
third  the  income  from  this  lease  as  dower,  the  mine  being  an  open  one. 
This  right  has  no  dependence  upon  a  subsequent  continuance  or  discon- 
tinuance of  working  either  by  the  husband  or  those  claiming  under  him. 

The  executor  w^as  therefore  ordered  to  assign  to  the  widow  an  equal 
undivided  one-third  part  or  interest  in  both  leases. 

Maffet  Estate,  9  Kulp,  136  (1897).  Where  a  widow  filed  her  petition 
for  a  conveyance  to  her  of  an  undivided  one-third  interest  in  two  leases 
executed  by  her  deceased  husband  In  his  lifetime,  she  is  held  to  be  entitled 
to  the  same,  the  court  laying  down  the  general  rule  that  "A  demise  of  nil 
the  merchantable  coal,  all  the  workable  coal,  all  the  mineral  coal,  or  all 
the  coal  which  can  be  removed  by  prudent,  skilful  and  pfoper  miriug,  in, 
under  and  upon  a  described  piece  of  land  is  a  sale  of  the  coal,  and  the 
royalties  are  purchase  money  of  real  estate,  and  under  our  lutestate  la^vs 
the  widow  is  entitled  to  one-third  absolutely." 

In  re  Estate  Joseph  8,  Brown,  27  Pitts.  Leg.  J.  (N,  S.)  228  (1896).  The 
testator  had  made  a  lease  of  certain  coal  with  power  to  nln^  to  exhaustion 
and  rent  payable  annually.  The  question  arose  between  the  life  tenant  and 
remainderman  whether  such  rent  belonged  to  the  corpus  of  the  estal')  or 
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«ira8  income.     The  court  held   that   a   sale   had   been   made    thereof   In 
testator's  lifetime  and  the  rentals  accruing  belonged  to  the  corpus. 

**The  cases  relating  to  the  characters  in  which  coal  and  its  proceeds, 
shall  be  regarded  readily  fall  into  four  classes: 

**(a)  Those  in  which  the  coal  has  neither  been  severed  by  contract 
from  the  surface,  nor  opened  for  mining;  and  therefore  constitutes  pari 
of  the  corpus  of  the  land. 

**(b)  Those  in  which  mines  have  been  opened  by  the  owner  who  was  an 
occupant  of  the  land,  and  his  widow  takes  under  the  intestate  law  :i 
share  in  the  coal  actually  mined  during  her  life.    *    *    *    . 

**  (c)  Those  in  which  the  proceeds  of  so-called  leases  made  by  the  owners 
of  land  have  been  treated  after  death  as  part  of  the  corpus  of  the  personal 
estate;  and  of  these  I^zarus'  Estate,  145  Pa.  1,  is  the  leading  case;  and 

**(d)  Those  in  which  the  proceeds  of  leases  made  by  virtue  of 
testamentary  power  have  been  treated  as  income;  and  of  this  Eley*s 
Appeal,  103  Pa.  300  is  the  leading  case." 

Fahnestock's  Estate,  22  Pa.  Super.  Gt  63  (1903).  Where  a  testator  by 
his  will  gives  tiis  wife  the  rents  and  income  of  his  real  estate  until  the 
same  is  sold,  and  directs  that  all  of  his  real  estate  shall  be  sold  within  a 
specified  period  of  years,  the  wife  is  entitled  to  income  arising  from  a 
portion  of  the  lands  by  the  sale  of  timber  and  leasing  of  coal  rights  until 
such  portion  is  sold,  it  appearing  that  the  testator  knew  that  the  only 
income  which  could  be  derived  from  such  lands  was  from  the  sale  of 
timber  and  coal  rights. 

In  re  Duffy's  Estate,  200  Pa.  390,  58  Atl.  840  (1904).  On  January  7. 
1898,  I^wrence  Duffy  died.  At  his  death  he  was  the  owner  of  the  un- 
divided half  interest  in  a  tract  of  coal  land.  In  his  lifetime  he  aud  his 
co-owner,  Patrick  Lenahan,  by  an  agreement  dated  June  1,  1895,  had  leased 
the  coal  under  the  land  at  a  price  of  35  cents  per  ton  payable  monthly,  not 
less  than  a  fixed  quantity  to  be  mined  annually  or  contract  forfeited.  The 
purchasers  went  into  possession  and  mined  coal  up  to  the  date  of  tbo 
le88or*8  death  and  afterwards.  On  December  7,  1893,  about  four  years 
before  his  death  he  had  made  his  will  in  which  he  had  devised  to  his  wife, 
Winifred,  "during  her  life  the  use  of  all  my  interest  which  interest  is  tiio 
undivided  one-half  in  the  coal"  underlying  the  tract,  with  the  remainder  to 
bis  nephew.  It  follows  that  this  devise  of  the  land  to  the  wife  carried 
with  It  the  testator's  rights  under  the  lease  during  the  wife's  life;  it  was 
a  devise  to  her  of  the  land  for  life,  and  by  his  death  subsequent  to  the 
contract  it  passed  to  her  the  monthly  payments  on  the  land  as  directly  as 
if  the  devise  had  been  a  farm  out  of  which  the  owner  received  an  annual 
rental  during  his  lifetime.  So  that  it  is  immaterial  whether  we  call  the 
contract  a  lease,  or  a  sale  of  the  coal  in  place,  or  a  contract  passing  a 
right  to  the  coal,  the  price  to  be  measured  by  a  minimum  monthly  royalty 
or  rent;  it  clearly  put  in  the  widow  the  full  enjoyment  for  life  of  the  use 
of  all  his  interest  in  the  coal,  and  the  period  of  her  enjoyment  commenced 
immediately  at  her  husband's  death.      *    *    *    .     But  the  words  of  the 
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devise  Import  a  different  estate  In  the  land  than  the  ordinary  title  or 
right ;  it  in  effect  points  out  the  manner  of  its  enjoyment.  She  is  to  have 
the  use  of  the  coal  underlying  the  land ;  she  could  have  no  other  use  of  it 
exc'ept  to  mine  or  sell  it.  She  was,  therefore,  free  from  any  impeaclimenl 
of  waste  by  the  remainderman.  She  was  entitled  to  receive  the  royalties 
directly  without  having  them  pass  through  the  hands  of  the  executor  as 
trustee  (Duffy's  Estate,  17  Pa.  Super.  Ct.  244  [19011). 

Dorr  V.  Reynolds,  26  Pa.  Super.  Ct.  139  (1904).  See  this  case  under 
chap.  II,  div.  IID. 

In  re  McFadden's  Estate,  224  Pa.  443,  73  Atl.  927  (1909).  The  owner 
of  twenty-four  hundred  acres  of  coal  land  died,  leaving  a  will  by  which  he 
gave  his  estate  to  a  trustee  to  invest,  reinvest  and  keep  the  same  safely 
invested,  and  to  pay  the  net  Income  to  his  wife  during  life.  Before  his 
death  he  had  leased  a  part  of  this  land  for  mining  purposes  and  a  mine 
had  been  opened  thereon.  This  mine  having  become  exhausted,  the 
trustee,  under  the  authority  of  the  court,  made  a  lease  to  the  same  lessees 
of  the  coal  in  another  portion  of  the  land  adjoining  that  which  was  first 
leased.  It  was  held  that  the  royalties  received  under  the  latter  lease, 
being  a  conveyance  of  all  the  coal  underlying  the  described  tract  of  land, 
was  a  sale  thereof,  and  that  the  royalties  received  therefor  represented 
the  purchase  price  and  should  be  treated  by  the  trustee  as  principal. 

"The  settled  rule  that  it  is  not  waste  about  which  remaindermen  can 
complain  for  a  life  tenant  to  work  an  open  mine  to  exhaustion  has  no 
application  to  the  facts  of  the  case  at  bar.  It  is  very  doubtful  whether  the 
widow  here  is  a  life  tenant  within  the  meaning  of  the  rule.  The  common- 
law  rule  rested  on  a  very  different  foundation.  It  had  its  origin  in  a  case 
where  the  testator  had  devised  a  tract  of  land,  limited  in  area,  on  which 
was  an  open  mine,  to  one  for  life,  and  then  over  to  others.  The  question 
arose  whether  it  was  waste  for  the  life  tenant  under  these  circumstances 
to  mine,  use  and  sell  coal  from  a  mine  opened  in  the  lifetime  of  testator. 
It  was  held  not  to  be  waste  and  that  the  life  tenant  had  the  right  to  pursue 
the  mine  even  to  exhaustion.  This  rule  found  favor  in  our  earlier  cases 
and  has  become  a  rule  of  property  in  Pennsylvania.  There  Is  no  disposi- 
tion to  weaken  or  destroy  it  and  it  must  be  considered  as  settled  law  when 
the  facts  of  a  case  Justify  its  application.  The  rule,  however,  has  its 
limitations,  and  must  not  be  unduly  and  unreasonably  extended."  "In 
the  present  case  there  was  an  outstanding  lease  for  a  limited  number  of 
acres  belonging  to  the  testator  at  the  time  of  his  death  upon  which  there 
was  a  mining  operation.  There  were  at  least  two  openings  on  this 
property,  but  these  lands  were  segregated  from  the  other  lands  of  the 
testator  by  the  lease  itself,  and  there  can  be  no  reason  in  law  or  equity 
why  the  rule  should  be  extended  beyond  the  boundaries  fixed  by  the 
testator  himself.  We  hold,  therefore,  that  there  was  no  open  mine  in  the 
lifetime  of  the  testator  on  the  lands  included  in  the  lease  of  1908  and  the 
rule  as  to  the  rights  of  a  life  tenant  does  not  apply.  The  royalties  re- 
ceived, or  to  be  received,  under  the  terms  of  this  lease,  are  principal  and 
not  income  and  should  be  so  regarded  and  treated." 
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Deffenbaugh  v.  HesSy  225  Pa.  €38  (1900).  A  tenant  by  the  curtesy  linit 
no  rigbt  to  open  and  mine  coal  from  lands  which  he  holds  for  life  wheu 
they  were  unopened  and  unmined  at  the  time  of  the  death  of  his  wife.  He 
nevertheless  lias  a  life  estate  in  the  underlying  coal  as  a  part  of  the  land, 
and  the  remainderman  has  no  right  to  enjoy  any  portion  of  it  without 
his  consent.  A  tenant  by  the  curtesy  and  the  remainderman  joined  in  n 
deed  of  the  land,  reserving  the  underlying  coal.  They  subsequently  joined 
in  another  deed  conveying  the  coal.  The  tenant  by  the  curtesy  is  entitled 
to  receive  the  whole  of  the  income  derived  from  the  purchase  money  aris- 
ing from  the  latter  conveyance. 

''When,  what  had  not  l>een  productive  or  profitable  to  either  the  life 
tenant  or  the  remainderman  became  so  by  an  act  of  the  latter,  permitted 
by  the  former,  the  right  of  each  continued  to  te  the  same  in  the  portion 
of  the  land  made  productive  and  profitable.  When  the  vein  was  sold  the 
purchase  money  took  its  place  as  land,  and  the  interest  of  the  life  tenant 
followed  it  in  its  changed  form,  from  which,  without  committing  waste,  hn 
could  derive  enjoyment  Such  enjoyment  will  not  impair  the  vested  right 
of  the  remainderman,  and  upon  the  death  of  the  life  tenant,  the  money  will 
pass  undiminished  to  the  former,  just  as  the  land,  if  not  sold,  would  ha\e 
passed  uninjured  by  waste.'* 

Texas. 

Swayne  v.  Lone  Acre  Oil  Co,,  98  Tex.  597,  86  S.  W.  740,  8  A.  &  E.  Ann. 
Cas.  1117  (1805),  aflirming  I^ne  Acre  Oil  Co.  v.  Swayne  (Tex.  Civ.  App.) 
78  S.  W.  380  (1S03).  Rev,  St  1895,  art  1689,  provides  that  a  surviving 
wife  of  an  intestate  shall  be  entitled  to  an  estate  for  life  in  one-third 
of  the  land  of  the  intestate,  with  remainder  to  the  children  of  the  intestate. 
Where  such  remaindermen  drill  oil  wells  on  the  land  during  the  lifetime  ot 
the  widow,  but  no  wells  had  been  drilled  at  the  time  of  the  intestate's 
death,  the  widow  is  entitled  to  receive  only  the  income  for  life  on  one-third 
of  the  product  of  the  wells,  the  principal  or  product  itself  going  to  the 
remaindermen. 

Virginia. 

Bon4  V.  Godsep,  99  Va.  564,  39  S.  E.  216  (1901).  G.  was  tenant  by  the 
curtesy  of  an  undivided  interest  in  a  tract  of  land,  the  chief  value  of  which 
consisted  in  its  timber  and  coal,  the  latter  not  having  t>een  opened  or 
developed.  The  guardian  of  the  r^naindermen  and  'the  owners  of  the  other 
undivided  interest,  being  minors,  brought  suH.  for  the  stUe  of  the  laud  nud 
the  ascertainment  of  G.'s  interest  In  his  answer  G.  expressed  his  willing- 
ness to  take  a  gross  sum  in  the  proceeds  of  the  sale  in  lieu  of  his  life 
estate.  It  was  held  that  in  estimating  this  the  value  of  the  minerals  should 
be  deducted  from  the  value  of  the  land,  on  the  ground  that  a  life  tenant 
lias  no  interest  in  and  no  right  to  open  and  work  unopened  mines. 


12  THE  LAW  OF  MINES  AND  MINING. 

West  Virginia. 

WiUiamson  v.  Jones,  43  W.  Va.  5C2,  27  S.  E.  411,  04  Am.  St.  Rep.  891. 
38  L.  R.  A.  694  (1897).  Life  tenant  of  land  lias  not  the  right  to  extract 
oil  therefrom.  "Petroleum  oil,  in  its  place  in  the  land,  is  a  part  of  the 
land  itself.  Just  as  are  coal,  timber  and  iron  (Bettman  v.  Harness,  42  W. 
Va.  433,  26  S.  E.  271,  36  L.  R.  A-  566 ;  WUliamson  v.  Jones,  39  W.  Va.  231, 
19  S.  E.  436,  25  L.  R.  A.  222).  A  tenant  for  life  cannot  do  anything  entail- 
ing permanent  injury  to  the  estate  of  the  remainderman  or  reversioner.  He 
cannot,  therefore,  dig  for  gravel,  lime,  clay,  stone,  or  the  like ;  cannot  open 
new  mines  for  minerals.  1  Lomax,  Dig.  54.  If  he  take  clay  to  make  brick, 
not  for  repair  of  buildings,  but  for  sale,  it  is  waste  (University  v.  Tucker, 
31  W.  Va.  622,  8  S.  E.  410).  It  is  the  duty  of  the  life  tenant  to  protect  the 
land  from  waste  or  injury  even  from  others,  and  he  must  abstain  from  so 
doing  himself.  ♦  ♦  *  Therefore  when  J.  himself  committed  waste  by 
boring  for  oil,  he  was  a  wrongdoer,  so  far  as  concerns  his  life  estate.  The 
remainderman  could  sue  him  in  an  action  of  waste,  as  at  common  law. under 
the  English  Statute  of  Malbridge,  or  in  an  action  of  trespass  on  the  case 
under  chapter  92  of  the  code,  and  recover  the  full  value  of  the  seven-tenths.** 
There  having  been  no  open  well  on  the  land,  and  no  antecedent  authority 
to  bore  one,  Koen  v.  Bartlett,  41  W.  Va.  559,  23  S.  E.  664.  56  Am.  St  Rep. 
884,  31  L.  R.  A.  128  (see  vol.  1,  p.  15),  is  not  applicable  to  this  case. 
'*It  may  occur  that,  if  J.  could  not  [bore  for  oil]  his  life  estate  would  be' 
worthless  to  him.  The  oil  might  be  drawn  off  by  wells  on  an  adjoining 
tract  As  life  tenant  is  he  entitled  to  none  of  it  Such  is  the  quality  of 
that  estate." 

Wihon  r.  You^iU  43  W.  Va.  823.  28  S.  E.  781 ;  Wilson  t\  Hughes,  39  L.  R. 
A-  292  (1897).  Y.  by  his  will  devised  a  tract  of  land  to  his  widow  for  life, 
remainder  to  H.  for  life,  remainder  to  the  children  of  H.  Oil  having  been 
discovered  upon  adjoining  lands,  the  guardian  of  the  remaindermen,  who 
were  minors,  under  3239,  chap.  83,  Code  of  West  Virginia,  petitioned  the 
circuit  court  for  leave  to  sell  his  wards*  interest  in  the  oil  and  gas  under- 
lying the  land,  and  obtained  leave  to  lease  the  land  for  oil  purposes  for  a 
term  of  years  upon  royalty,  one- third  of  which  was  to  be  delivered  to  him 
and  two- thirds  to  the  life  tenants. 

Held  that  the  life  tenants  were  not  entitled  to  any  part  of  the  royalties, 
but  only  to  the  interest  thereon  during  their  lifetime.  Blakely  v.  Marshall, 
174  Pa.  42.").  34  Atl.  r)C4  (see  vol.  1,  p.  14),  followed. 

"She  had  no  right  to  open  a  mine  on  the  land  she  held,  as  life  tenant, 
unless  the  same  had  been  opened  in  the  lifetime  of  her  husband.  This, 
however,  had  not  been  done ;  and  not  having  the  right  to  open  and  work  a 
mine  that  had  not  been  opened  in  the  lifetime  of  her  husband,  it  follows, 
that  she  could  not  confer  that  right  upon  another.  Oil  in  place  under  the 
land,  *  *  *  has  been  held  in  this  State  to  be  a  part  of  the  realty,  and 
as  much  so  as  timber,  coal,  iron  ore  or  salt;  that  it  is  a  part  of  the  in- 
heritance, and  an  unlawful  removal  thereof  is  a  disherison  of  him  in  re- 
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mainder,  consUtutlng  waste,  which  a  court  of  equity,  in  a  proper  case,  will 
restrain  and  enjoin." 

Eakin  v.  hatckinB,  52  W.  Va.  124,  43  S.  E.  211  (1902).  The  interest  of  a 
life  tenant  in  the  proceeds  of  royalty  oil  taken  from  the  premises  is  the 
interest  on  the  fund  during  his  natural  life. 

Where  petroleum  oU  is  extracted  from  land,  conveyed  to  a  person  for 
life  and  remainder  in  fee  to  his  heirs,  under  a  lease  from  the  life  tenant, 
and  a  sale  of  the  interest  in  the  remainder  by  order  of  a  court  of  chancery 
in  a  proper  proceeding  for  the  purpose  reserving  in  the  lease  and  order  of 
sale  one^ighth  of  the  oil  for  the  owners  of  the  land,  it  is  not  error  to 
decree,  to  the  life  tenant  or  his  grantees,  in  another  suit,  the  royalty  oil 
or  proceeds  thereof,  to  hold  until  the  expiration  of  the  life  tenancy,  and 
take  the  Income  thereof,  and  then  pay  over  the  corpus  of  the  fund  to  those 
entitled  in  remainder. 


B.    Tenants  for  Years, 

p.  16.  It  is  provided  in  the  Code  of  Georgia  1895,  §  3114,  that 
''if  no  object  of  the  lease  is  stated,  the  mining  interest  will  not 
pass  unless  the  circumstances  justify  an  implication  of  such  in- 
tention in  the  parties. 


>> 


Cmlifomia. 

Isom  t\  Rest  Crude  Oil  Co.,  147  Gal.  659,  82  Pac.  317  (1905).  OU  is  a 
mineral  and  as  a  mineral  is  part  of  the  realty  when  in  place.  Its  severance 
and  removal,  except  in  proper  cases,  is  waste.  A  lease  without  reference 
to  minerals,  mines,  etc.,  is  a  lease  merely  of  the  superficies  of  the  soil,  and 
under  such  a  lease  the  tenant  has  no  right  to  remove  oil. 

Indiana. 

Waldorf  v.  Elkhart  d  W.  R.  Co,,  13  Ind.  App.  134,  41  N.  E.  396  (1895), 
followed  in  Elkhart  &  W.  R.  Co.  v.  Waldorf,  17  Ind.  App.  29,  46  N.  E.  88 
(1897).  The  owner  of  a  tract  of  land  upon  which  were  a  brick  making 
plant  and  a  bed  of  clay,  already  opened,  conveyed  it  to  the  railroad  com- 
pany, reserving  the  right  of  possession  for  a  period  of  one  year,  except  a 
right  of  way  66  feet  wide.  Held  this  reservation  gave  not  only  the 
naked  possession  but  the  use  and  enjoyment  of  the  land  which  Included 
the  right  to  dig  clay. 

**It  is  settled  law  that  tenants  for  life  or  years  are  entitled  to  work 
mines,  quarries,  clay  pits  or  gravel  beds,  which  have  been  opened  and  used 
before  the  time  of  commencement  of  the  particular  estate.*'  **This  rule  is 
founded  upon  the  principle  that  the  holder  is  entitled  to  use  and  enjoy  the 
land  according  to  the  previous  and  accustomed  method.  The  opening  of 
new  mines  would  be  waste,  but  the  working  of  the  old  ones  is  a  simple  con- 
tinuation of  the  use  of  the  land  made  by  the  owner." 
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C    Owners  of  Equities  of  Redemption. 

p.  17. 

United  States. 

Traer  v.  Fowler,  75  C.  0.  A.  540,  144  Fed.  810  (1906).  Sth  Circ  During 
tbe  period  of  redemption  of  real  estate  sold  under  foreclosure  and  execu- 
tion in  Illinois,  the  mortgagor  or  Judgment  debtor  is  entitled  to  the  possess- 
ion and  rents  and  profits  of  the  property.  Where  the  property  is  a  mine, 
the  rule  for  the  admeasurement  of  rents  and  profits  is  the  same  as  In 
cases  involving  the  rights  of  dower  and  of  life  tenants.  "Goal  In  its  natural 
state  beneath  the  surface  of  the  earth  is,  under  the  laws  of  Illinois,  real 
estate,  and  foreclosure,  and  execution  sales  of  it  are  subject  to  redemp- 
tion. When  opened  for  mining  purposes  it  is  a  mine  whether  it  is  so 
described  in  the  mortgages  and  conveyances  of  it  or  not,  and  when  it  is 
and  has  long  been  operated  through  adjoining  lands  It  Is  as  much  an 
opened  mine  as  though  a  working  shaft  had  been  sunk  to  it  from  the  sur- 
face of  the  land  above  it.  The  petition  in  this  case  contains  no  averment 
that  the  coal  taken  by  the  receiver  during  the  period  of  redemption  was 
uot  secured  by  tbe  ordinary  and  reasonable  operation  of  the  opened  mine 
which  contained  the  mortgaged  coal  in  the  same  way  in  which  it  had  been 
worked  before  the  receiver  was  appointed.  It  therefore  falls  to  state  a 
cause  of  action  against  the  receiver  because  all  the  coal  thus  mined  was  the 
property  of  the  mortgagor,  and  neither  the  purchase  at  the  foreclosure 
sale  nor  the  subsequent  redemptloner  nor  tttB  plaintiff,  its  assignee,  ever 
acquired  any  right  to  or  interest  in  it,  or  in  the  possession  of  the  mine 
during  the  period  of  redemption  while  the  receiver  was  extracting  it" 

Pennsylvania. 

Martin's  Appeal,  9  Atl.  490  (1887).  Mortgagor  will  be  enjoined  from 
removing  sand  and  stone  from  the  land.  This  is  waste  against  which  the 
mortgagee  is  entitled  to  protection  until  by  reduction  of  the  amount  of  the 
mortgage  or  other  means  he  Is  sufficiently  secured  from  probable  loss. 

Real  Estate  Trust  Co.  v.  Hatton,  194  Pa.  449,  45  AU.  879  (1900).  Upon 
a  bill  in  equity  by  mortgagee  against  mortgagor,  the  latter  will  be  enjoined 
from  digging  clay  on  the  mortgaged  premises,  if  it  will  cause  a  material 
depreciation  In  the  value  of  the  property. 

IV.    Property  and  Rights  in  the  Minerals  Where  There  Are  Joint 

Owners  of  the  Soil. 

p.  18.  In  Missouri  and  in  West  Virginia,  where  by  statute 
tenants  in  common  are  liable  to  their  cotenants  for  waste,  the 
taking  of  minerals  from  the  land  is  waste.  This  also  seems  to  be 
the  case  in  Iowa,  where  a  mine  has  not  theretofore  been  opened. 
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The  ground  of  this  distinction,  however,  is  not  clear.  Where 
such  waste  has  been  committed,  the  offending  cotenant  must 
account  for  the  net  profits ;  and  the  result  is  practically  the  same 
as  in  those  states  where  mining  is  not  waste,  and  where  the  tenant 
in  common  may  lawfully  mine,  but  must  account  to  the  cotenant 
for  the  value  of  the  mineral  in  place.  In  those  states  where  min- 
ing is  waste,  it  would  no  doubt  be  enjoined  at  the  suit  of  s,  co- 
tenant. 

In  determining  the  measure  of  compensation  due  by  a  cotenant 
who  takes  minerals  from  the  joint  property,  the  standard  applied 
in  Coleman's  Appeal,  which  in  Pennsylvania  is  held  to  be  ex- 
ceptional, has  been  applied  to  the  case  of  placer  mining  in  Alaska, 
and  has  also  been  adopted  in  New  York.  The  rule  that  the  just 
basis  of  account  is  the  value  of  the  ore  in  place,  and  the  true 
representative  of  that  is  the  royalty  which  should  be  obtained 
for  the  privilege  of  mining,  which  prevails  in  Pennsylvania,  can- 
not in  view  of  the  above  departures  from  it  be  stated  as  of  general 
application. 

United  States. 

Higgins  Oil  d  Fuel  Co.  v.  Snow,  51  C.  C.  A.  267, 113  Fed.  433  (1902).  Gtb 
Circ.    See  this  case  on  page  4. 

Dettering  v,  Nordstrom,  78  C.  C.  A.  157.  148  Fed.  81  (1906).  9th  Circ. 
One  of  several  cotenants  has  no  right  to  waste  the  substance  of  the  mine. 
He  has  the  right  to  operate  the  mine,  but  with  it  goes  the  obligation  to 
account  for  the  output  less  the  reasonable  expenses  of  mining,  and  the 
burden  of  proving  those  expenses  is  on  him.  The  rule  laid  down  in 
Palmer's  Appeal,  128  Pa.  24, 18  Atl.  493,  15  Am.  St  R^.  662  (vol.  1,  p.  28), 
was  held  to  be  inapplicable  to  this  case,  and  Ck>leman'B  Appeal,  62  Pa.  252 
(voL  1,  p.  26),  was  followed,  ''There  is  no  evidence  in  the  record  that  there 
was  any  fixed  royalty  for  mining  placer  claims  in  the  region  in  which  the 
mine  in  question  was  situated."  Expert  testimony  was  rejected;  it  was 
common  knowledge  in  Alaska  that  no  two  placer  mines  contained  the  same 
amount  of  gold,  and  it  could  never  be  certainly  known  what  would  be  found 
beneath  the  surface  of  any  claim. 

Dangerfield  v.  Caldwell,  81  G.  C.  A.  400,  151  Fed.  554  (1907).  4th  Circ. 
"It  is  undoubtedly  true  that  it  is  within  the  power  of  a  court  of  equity  to 
onto  the  partition  in  kind  of  a  tract  of  land  known  to  have  oil  or  gas,  or 
both,  under  its  surface^  but  the  question  will  always  arise  as  to  whether  in 
the  interest  of  the  parties  such  partition  can  and  ought  to  be  made."  "The 
Hading  of  gas  upon  the  property  tends  to  make  it  evident  that  the  land  can- 
not be  equitably  divided  in  kind."    Such  partition  was  denied  in  this  case 
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where  wells  had  been  sunk  by  some  of  the  cotenantB,  and  it  was  shown  that 
the  value  of  the  several  parts  would  be  greatly  destroyed  thereby. 

Alabama. 

Moragne  v.  Moragne,  143  Ala.  459,  39  So.  161,  111  Am.  St  Rep.  52,  5  A.  & 
E.  Ann.  Gas.  331  (1905).  Where  a  tenant  in  common  conveys  his  interest 
in  a  tract  of  land  to  his  cotenant,  reserving  mineral  rights,  the  cotenancy  in 
the  minerals  is  not  disturbed,  and  It  requires  some  open,  notorious  assertion 
of  claim  by  the  vendee  to  the  mineral  and  some  direct  interference  with  or 
denial  of  the  vendor*s  right  thereto  to  constitute  an  ouster  of  him  so  far  as 
the  mineral  is  concerned.  Until  this  occurs  he  has  a  right  to  assume  that 
the  vendee  is  holding  in  accordance  with  the  tenuis  of  the  deed. 

Colorado. 

Wolfe  V.  Childs,  42  Ck>lo.  121,  94  Pac.  292,  126  Am.  St  Rep.  152  (1908). 
One  cotenant,  without  the  consent  of  the  other  cotenants,  cannot  demand 
from  those  who  have  not  joined  with  him,  or  in  some  way  given  their  con- 
sent, remuneration  for  expenses  incurred  in  prospecting  or  developing  the 
mineral  resources  of  the  common  property.  While  the  operating  tenant 
may,  in  case  he  is  called  upon  to  account  fOr  profits,  set  off  as  against  the 
others  the  cost  of  the  necessary  improvements,  he  must  show  that  such  im- 
provements were  necessary  and  added  to  and  enhanced  the  value  of  the 
common  property.  It  is  well  settled  that  tenants  in  common  are  not  en- 
titled to  compensation  from  each  other  for  services  rendered  in  the  care  and 
management  of  the  common  property,  in  the  absence  of  a  special  agreement 
or  mutual  understanding  to  that  effect 

Illinois. 

Zeigler  v.  Brenneman,  237  111.  15,  86  N.  E.  597  (1908).  One  tenant  In 
common  may  not  operate  for  oil  against  the  protest  or  without  the  consent 
of  the  other  tenants  in  common. 

An  oil  and  gas  lease  made  by  one  cotenant  without  the  knowledge  of  the 
others,  and  which  purports  to  be  of  the  entire  premises,  is  void  as  against 
the  other  cotenants;  but  as  between  lessor  and  lessee  is  valid,  even  while 
the  premises  remain  undivided.  It  is  only  when  and  so  far  as  the  lease 
comes  in  conflict  with  the  interests  of  the  other  cotenants  that  it  is  void. 
Such  a  lease  being  valid  as  to  the  interest  of  the  one  cotenant,  though  void 
as  to  the  others,  if  he  subsequently  Joins  the  others  in  a  lease  to  a  third 
person  with  notice,  no  title  to  his  interest  passes  to  the  new  lessee.  In  such 
case  each  lessee  has  a  valid  lease  as  to  the  interests  of  his  lessor,  and  while 
neither  can  have  partition,  they  may,  by  agreement  with  each  other, 
operate  for  oil  while  the  premises  remain  undivided,  or  any  lessor  may  have 
partition,  and  the  leases  will  follow  the  interests  of  the  lessors,  thereby 
giving  each  lessee  the  sole  right  to  operate  in  his  reiq>ective  lots.  Bat 
unless  these  leases  agree  as  to  operation,  or  one  of  the  lessors  procures  par- 
tition, neither  lessee  may  operate  the  property. 
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Iowa. 

Uook  V.  Garfield  Coal  Co.,  112  Iowa,  210,  83  N.  W.  963  (1900).  A  widow 
who  takes  as  her  interest  iu  her  husband's  estate  an  undivided  one- third  of 
land  in  fee,  as  cotenant  with  the  heirs,  has  no  right  to  lease  the  whole  for 
mining  purposes.  **I>ower  rights  exist  in  mines  already  opened  during  the 
husband's  lifetime,  and  under  our  statute,  giving  the  widow  one-third  in 
fee,  she  Is  entitled  to  all  minerals  found  on  her  third  after  it  has  been  ad- 
measured. Until  there  has  been  an  allotment  in  severalty,  a  cotenant  has 
no  right  to  use  or  sell  coal  found  under  the  entire  tract,  when  the  vein  has 
not  heretofore  been  opened.'*    See  this  case  further  on  i>age  6. 

Kansas. 

Compton  V,  People's  Oas  Co.,  75  Kan.  572,  89  Pac.  1039  (1907).  A  widow 
owned  an  undivided  half  Interest  in  land,  the  other  half  of  which  belonged 
to  her  children,  and  a  part  of  which  was  occupied  as  a  homestead.  She 
conveyed  her  interest  in  the  oil  and  gas  privileges  subject  to  the  rights  of 
tboee  occupying  the  place  as  a  homestead.  Sul>sequently,  when  tho 
youngest  child  became  of  age,  she  joined  with  her  children  In  making  an 
oil  and  gas  lease  of  the  same  premises  to  another  party.  The  latter  lease 
conveyed  only  the  Interest  of  the  children.  Both  lessees  were  entitled  to 
possession  of  the  premises  to  extract  oil  and  gas;  neither  was  entitled  to 
exclusive  possession. 

New  York. 

McCabe  v.  McCabe,  18  Hun,  153  (1879) .  A  tenant  in  common,  who,  hav- 
ing quarried  and  sold  stone  from  the  land,  brings  an  action  of  partition, 
will  be  required  to  account  therefor  to  his  cotenants  in  that  action.  '*These 
acts  of  the  plaintiff  are  very  different  from  mere  occupancy.  They  are 
consumptive  or  destructive  of  the  very  property  which  is  owned  in  common. 
It  may  be  necessary  to  adhere  to  the  rule  that  for  mere  occupancy  the  co- 
tenant  shall  not  be  liable  to  account.  But  there  is  no  reason  to  extend  the 
rule  to  a  case  where  the  cotenant  actually  consumes  or  takes  oflP  and  dis- 
poses of  a  part  of  the  property  held  in  common." 

Cosffriff  V.  Detcey,  164  N.  Y.  1,  58  N.  E.  1,  79  Am.  St.  R^.  620  (1900), 
afBrming  21  App.  Dlv.  129.  47  N.  Y.  Supp.  255  (1897).  The  general  rule 
that  a  tenant  in  common  is  not  liable  to  his  cotenants  for  ordinary  use  and 
occupation  of  the  common  premises,  in  the  absence  of  agreement  to  pay,  or 
for  ouster  or  exclusion  of  his  cotenant,  unless  there  has  been  the  commiss- 
ion of  waste,  does  not  apply  to  a  case  where  the  occupant  removes  a  part 
of  the  freehold  itself. 

Where  one  tenant  in  common  quarries  trap  rock,  removes  and  sells  if, 
he  Is  liable  to  his  cotenant  for  the  valne  of  a  proportionate  amount  of  tho 
rock  removed  and  sold,  less  the  cost  and  expenses  of  removal,  and  the 
latter  may  maintain  an  action  for  an  account  thereof. 

2B  &  A2 
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Pennsylvania. 

McQowan  v.  Bailey,  179  Pa.  470,  36  Atl.  325  (1896).  The  owner  of  laml, 
upon  which  was  an  open  coal  mine,  died  intestate,  leaving  a  widow  and 
children.  The  grantees  of  the  children  entered  upon  the  land  and  mined 
the  coal  without  objection  on  the  part  of  the  widow.  After  nearly  all  the 
coal  was  mined  she  brought  a  bill  In  equity  for  an  account  under  the  act  of 
April  25,  1850,  P.  L.  573.  Held  that  the  defendants  were  accountable  as 
cotenants,  and  not  as  trespassers.  "Unless  there  be  a  severance  of  the  in- 
heritance, she  cannot  treat  her  cotenants  as  trespassers,  merely  because 
they  have  actively  managed  the  common  estate,  and  have  received  the 
whole  of  the  rents  or  proceeds." 

"Here  both  parties  had  an  interest  in  the  land ;  the  defendants  being  one 
of  the  tenants  in  common,  and  as  is  said  by  Sharswood  J.  in  CJoleman's 
Appeal,  €2  Pa.  252:  'A  tenant  in  common  exercises  his  undoubted  right 
to  take  the  common  property,  and  he  has  no  other  means  of  obtaining  his 
own  Just  share  than  by  taking  at  the  same  time  the  shares  of  his  com- 
panions. The  value  of  the  ore  in  place  is  therefore  the  only  Just  basis  of 
account.'  But  as  in  the  case  before  him,  no  evidence  had  been  given  as 
to  the  value  of  the  ore  in  place,  the  finding  of  the  master  that  the  value 
of  the  ore  at  the  mine's  mouth,  after  deducting  the  expenses  of  putting  it 
there,  was  adopted  as  an  equitable  basis  on  which  to  state  the  account" 

The  defendants  were  trustees  for  the  plaintiff's  share  of  the  proceeds  of 
the  coal  and  could  not  plead  the  statute  of  limitations  as  a  bar  to  her  right 

Byvra  v,  Byers,  1S3  Pa.  509,  38  Atl.  1027,  41  Weekly  Notes  Cases,  358,  ii3 
Am.  St  Rep.  765,  39  L.  R.  A.  537  (1898).  A  parol  partition  is  valid  if 
complete  and  executed.  Tenants  in  common  may  make  such  partition  of 
their  land  either  by  vertical  or  by  horizontal  lines.  "There  is  no  difference 
in  the  right,  nor  in  any  other  respect  except  in  facility  of  proof  of  the  In- 
tent, inasmuch  as  the  ordinary  mode  is  by  vertical  lines,  and  therefore  such 
partition  is  more  readily  presumed,  and  acts  done  in  pursuance  of  it  on  the 
surface  are  more  easily  shown."  "The  Jury  should  have  been  instructed  that 
the  parties  had  the  right  to  make  such  partition  as  they  chose,  either  of  the 
whole  land  or  of  the  surface  only,  that  the  presumption  was  that  they 
parted  the  whole,  but  that  presumption  would  give  way  to  the  intention  of 
the  parties,  and  It  was  for  the  Jury  to  determine  from  all  the  evidence  what 
the  parties  intended  to  include  in  the  partition." 

Schreiber  v.  National  Transit  Co,,  21  Pa.  Co.  Ct.  Rep.  657  (1899).  Where 
tenants  in  common  refuse  to  Join  their  cotenant  in  operating  oil  lands,  or 
to  bear  any  of  the  expense  thereof,  the  latter  must  account  to  his  cotenants 
only  for  the  customary  oil  royalty  paid  to  landowners  in  the  vicinity ;  the 
Qotenants  cannot  claim  the  same  interest  in  the  oil  which  they  hold  in  the 
land. 

Hanna  v,  Clark,  204  Pa.  149,  53  Atl.  758  (1902).  Where  part  of  the  lands 
involved  in  an  action  of  partition  are  subject  to  prior  leases  for  oil  pur- 
poses, the  oil  will  not  be  partitioned,  but  only  the  land.    The  interest  In 
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the  lands  and  in  the  leases  were  separate  and  iudei^endent ;  the  one  real, 
the  other  personal  (Wettengel  v.  Gormley,  vol.  1,  p.  77). 

Tennessee. 

Harlan  v.  Central  Phosphate  Co.,  €2  S.  W.  614  (1901).  A  lease  by  one 
tenant  in  common  of  the  mineral  rights  in  the  common  property,  without 
the  consent  of  all  cotenants,  is  binding  upon  the  tenant  in  common  who 
makes  it,  but  cannot  in  any  way  impair  the  rights  of  tenants  who  did  not 
join  or  consent  thereto.  *'This  statement  needs  some  explanation.  In  the 
authorities  the  discussion  seems  to  turn  upon  the  principle  •  *  * 
that  one  tenant  in  common  cannot  convey  a  distinct  portion  of  the  coumion 
proiierty  by  metes  and  bounds.  It  is  true  that  a  conveyance  of  this  char- 
acter cannot  be  used  to  the  prejudice  of  the  other  tenants,  but  it  is  good 
thus  far:  If  in  a  subsequent  partition  of  the  property  that  portion  so  pre- 
viously conveyed  by  metes  and  bounds  shall  fall  to  the  vendor  of  that 
Interest,  the  vendee  will  have  a  good  title  thereto.  He  cannot  insist,  as  a 
matter  of  right,  that  such  portion  shall  be  assigned  to  the  share  of  his 
vendor,  yet  he  is  a  proper  party  in  a  partition  suit,  to  the  eud  that  his 
interests  may  be  protected;  and  other  things  being  equal,  there  is  little 
doubt  that  a  court  of  equity  would  so  arrange  the  property  as  to  protect 
him.  Of  course,  however,  when  he  buys  an  interest  of  this  character,  he 
Incurs  the  risk  of  losing  it,  because  it  may  not  fall  to  the  share  of  his 
vendor.      ♦    ♦     ♦         The  same  rule  will  apply  as  to  mineral  rights.  -     ♦ 

•  ♦  Of  course,  it  is  true  that  some  holdings  may  be  of  such  a  char- 
acter that  they  cannot  be  enjoyed  in  common,  but  will  have  to  be  sold.      * 

•  ♦  But  whether  partible  or  not,  still  the  conveyance  of  such  an 
interest  would  not  be  void  as  against  the  vendor,  and  would  suffice  to  con- 
vey whatever  rights  he  might  have  in  the  minerals  upon  a  division.      *     * 

•  One  tenant  in  common  has  himself  the  right  to  mine  and  he  can 
convey  the  same  right  to  another,  subject,  however,  to  such  regulations  as 
a  coart  of  equity  may  find  it  necessary  to  make  in  order  to  protect  the 
rights  of  the  other  tenant."  The  decision  in  Adam  v.  Briggs  Iron  Co.,  CI 
Mass.  (7  Gush.)  3C1  (vol.  1,  p.  21),  is  disapproved. 

West  Virginia. 

wmiatMon  t\  Jones,  43  W.  Va.  562,  27  S.  E.  411,  64  Am.  St  Rep.  801, 
38  li.  R.  A.  694  (1807).  J.  claimed  to  be  the  owner  in  fee  of  certain  land 
and  bored  wells  thereon  for  the  production  of  oil.  It  was  found  that  ho 
owned  three  undivided  tenths  in  fee  and  the  other  seven-tenths  be- 
longed to  the  plaintiffs,  subject  to  an  estate  for  life  in  J. 

**By  the  old  law  one  tenant  in  common  was  not  liable  to  another  for 
waste;  but  our  Code  of  1801  (chapter  92,  §2)  has  remedied  this  un- 
reasonable rule  by  making  tenants  in  common,  joint  tenants  and  par- 
ceners, liable  for  waste.  1  Lomax,  Dig.  499;  2  Minor  Inst.  620.*'  The 
extraction  of  oil  is  waste.    Xs  act,  therefore,  was  tortious.     Waste  is  an 
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iojury  to  the  freehold  by  one  rightfully  lu  possession.  This  marks  the  dis- 
tinction between  waste  and  trespass.  '*But  the  nature  of  the  act  is  a 
tort  in  both  cases ;  the  same  in  both.  Of  course,  a  stranger  would  be  liable 
for  trespass;  or  if  he  converts  the  oil  from  realty  to  personalty  the  in 
Jured  cotenant  may  waive  the  trespass,  and  go  for  the  value  of  the  oil  or 
for  the  money  for  which  the  trespasser  sold  it."  J.,  by  repudiating  the  co- 
tenancy of  the  plaintiffs,  placed  himself  in  the  position  of  a  stranger.  "It 
is  therefore  immaterial  to  define  his  exact  caste;  whether  we  regard  him 
as  a  tenant  in  common  or  stranger  it  is  the  same.  If  oil  wells  had  been 
already  opened,  J.,  as  cotenant,  might  set  up  claim  under  his  three-tenths' 
interest  to  work  them,  and  take  all  profits  under  some  cases; — though  T 
should  think  he  would  have  to  account  under  section  14,  chapter  100, 
Code.  That  would  be  no  wrong ;  not  waste.  His  life  tenancy  would  give  him 
the  right  to  take  all  the  oil.  But  there  were  no  open  wells  on  it,  nor  any 
precedent  authority  to  oi3en  any.  He  first  pierced  the  soil  in  quest  of  this 
fluid  of  fabulous  wealth.  He  had  no  right  to  pierce  it  to  get  even  his  three- 
tenths  of  the  oil.  If  he  chose  to  do  so,  of  every  gallon  seven-tenths  be- 
longed to  the  owners  of  seven-tenths  in  the  land,  because  it  had  been  part 
of  their  soil.'  These  considerations  repel  all  Idea  that  as  owner  of  the  fee  in 
three-tenths,  he  could  penetrate  the  soil,  and  convert  to  his  sole  use,  with- 
out accounting,  all  the  oil  raised.  It  is  true,  an  expression  in  a  former 
opinion  in  this  case  (see  vol.  1,  p.  21))  said  that  J.,  as  the  owner  of  three- 
tenths  had  a  right  to  bore  for  oil,  so  he  took  no  more  than  his  share. 
This  is  not  announced  as  law  in  the  syllabus.  On  examination  I  find  no 
warrant  for  this  expression.  The  only  materiality  for  this  is  that  it  may 
be  claimed  to  enter  into  the  process  of  the  accounting  for  the  oil,  as,  if  its 
extraction  was  lawful,  the  charge  against  J.  might  be  different  from  what 
it  would,  if  he  be  regarded  as  a  wrongdoer.'* 

"It  may  be  said  that  these  doctrines  would  leave  the  part  owner  power- 
less to  get  any  benefit  from  the  oil.  If  so,  it  must  be  as  a  quality  of  his 
estate.  But  it  is  not  so ;  for.  if  he  wished  a  partition,  he  was  entitled  to  i% 
and  thus  could  bore  on  his  separate  share,  and  take  the  oil  on  it,  and  per- 
haps drain  all  from  the  other,  and  hold  it  acquit  of  account  for  it ;  and  if 
be  did  not  want  partition,  oil  being  capable  of  loss  from  wells  on  lands 
near  by,  perhaps  he  could  ask  a  court  of  equity  to  allow  him  to  bore,  and 
take  his  share  of  the  oil,  and  pay  the  balance  to  the  remainderman,  like 
that  jurisdiction  exercised  by  equity  to  direct  timber  in  a  state  of  decay 
to  be  cut  down  for  the  benefit  of  those  entitled  to  the  inheritance,  if  it 
would  do  no  damage  to  the  life  tenant,  compensating  him  for  the  use  of 
the  land." 

ESqulty  had  jurisdiction  in  this  case  to  compel  an  accounting,  which  muht 
be  not  for  annual  rent  but  for  a  share  of  the  rents  and  profits.  J.,  having 
acted  with  notice  of  the  rights  of  the  plaintiffs,  would  not  at  law  be  en- 
titled in  this  accounting  to  credit  for  expenditures  made  by  him  in  the 
development  of  the  land  and  the  production  of  oil,  but  in  equity  he  may  be 
allowed  these  credits,  and  required  to  account  only    for   net    rents    and 
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profits.  "It  is  not  inconsistent  to  allow  him  as  a  set-off  expenses  of  pro- 
daction,  including  not  merely  handling  the  oil,  but  the  cost  of  boring 
productive  wells,  under  the  particular  circumstances  of  the  case,  namely, 
that  by  reason  of  the  energy  and  risk  of  J.  he  developed  this  hitherto 
worthless  land  into  an  oil  field  of  almost  amazing  wealth,  yielding  far  be- 
yond the  cost  of  development,  and  leaving  to  go  to  the  plaintiffs  large 
returns."  This  case  is  followed  in  Dangerfleld  v.  Caldwell,  81  C.  C.  A. 
400.  151  Fed.  554  (1C07).  4th  Circ.     (See  p.  15  above). 

Cecil  V.  ClarK  47  W.  Va.  402,  35  S.  E.  11,  81  Am.  St  Rep.  802  (1900) . 
Extraction  of  coal  by  one  tenant  in  common  without  consent  of  another  is 
waste  for  which  he  must  account  to  that  other. 

If  one  tenant  in  common  take  coal  from  land  without  the  consent  of 
another,  he  cannot  keep  the  proceeds  of  the  sale  of  the  coal,  without 
accounting,  on  the  theory  that  the  portion  of  land  furnishing  the  coal  Is 
DO  more  than  his  just  share. 

McXeely  i\  South  Pcnn  Oil  Co.,  58  W.  Va.  438,  52  S.  E.  480  (1905). 
While  at  common  law  tenants  in  common,  joint  tenants  and  coparceners, 
are  not  liable  for  waste,  by  the  law  of  this  state  they  are  so  liable.  The 
basis  of  accounting  between  them  for  waste,  effected  by  the  extraction  of 
oil  from  the  common  property  under  circumstances  which  make  it  reason- 
ably certain  that  the  party  taking  the  oil  acted  without  fraud  and  under 
belief  of  title  in  himself  to  the  whole  of  the  property,  although  not  without 
notice  of  defect  of  title,  is  the  value  of  the  oil  produced,  less  the  entire  cost 
of  its  production. 

If  one  cotenant  executes  an  oil  lease  covering  the  whole  of  the  common 
property,  and  the  lessee  produces  oil  and  pays  royalty  to  his  lessor,  both 
may  be  required  to  make  reparation  to  the  injured  cotenant 

Pyle  r.  Henderson,  65  W.  Va.  39,  63  S.  B.  762  (1909).  For  one  tenant 
in  common  to  extract  oil  from  the  land  is  waste,  which  is  a  wrong  by 
statute.  Code  1906,  $  3390.  The  other  tenants  may  sue  at  law  or  main- 
tain a  bill  for  an  injunction.  As  to  an  Injunction  in  all  cases,  "The  author- 
ities are  divided  But  we  must  remember  that  we  have  the  statute.  In 
some  cases  he  may  be  required  to  resort  to  an  action  for  his  share.*' 
Though  one  of  several  co-owners  may  mine,  it  does  not  follow  that  the 
lessee  of  one  co-owner  may  take  oil  as  against  the  other  co-owners. 


V.    Pbopebty  and  Rights  in  Mineral  Oil  and  Xatub^u.  Gas. 

p.  30.  The  proposition  that  there  can  be  no  property  in  any 
particular  body  of  oil  or  gas  until  it  is  reduced  to  actual  posses- 
sion is  adhered  to  in  all  the  oil  and  gas  producing  states.  The 
logical  deduction  from  this  proposition,  that  a  distinct  estate  in 
fee  cannot  be  created  in  oil  and  gas  in  place  separate  from  the 
estate  in  the  surface,  is  reached  in  Indiana  and  Pennsylvania. 
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Ill  those  states,  at  least,  ejectment  will  not  lie  for  these  minerals. 
In  West  Virginia  and  Texas,  however,  the  courts  have  held  that 
these  fugitive  minerals  are  susceptible  of  the  same  kind  of  owner- 
ship as  the  solid  minerals,  and  separate  estates  may  be  created  in 
them. 

The  right  of  a  landowner  to  an  unlimited  production  of  oil  or 
gas  without  regard  to  the  effect  that  his  operations  may  have  upon 
neighboring  property  by  reason  of  his  draughts  upon  a  common 
reservoir  has  been  generally  upheld,  and  the  loss  occasioned  there- 
by held  to  be  damnum  absque  injuria.  It  is  true  that  this  right 
is  subject  to  the  limitations  which  the  law  imposes  on  the  use  of 
all  property  rights.  (Hague  v.  W^heeler,  vol.  1,  p.  33.)  But  for 
the  mere  act  of  withdrawing  oil  or  gas  from  beneath  the  neigh- 
boring land  or  from  the  common  source  of  supply  of  the  neigh- 
borhood, there  is  usually  no  redress.  (See  Jones  v.  Forest  Oil 
Co.,  194  Pa.  379,  44  Atl.  1074,  48  L.  R.  A.  748,  below.)  In  Indiana 
it  has  been  sought  by  statute  not  only  to  prevent  the  mere  waste 
of  natural  gas,  but  to  protect  the  rights  of  all  owners  to  the  com- 
mon reservoir  by  forbidding  the  use  of  artificial  means  to  increase 
the  natural  flow.  (11  Harvard  L.  R.  265;  14  Id.  155.)  Steps  in 
the  same  direction  are  the  statutes  which  require  the  plugging  of 
abandoned  oil  wells.  Arkansas,  Act  May  6,  1905,  p.  635; 
Illinois,  Act  May  16,  1905,  p.  326;  Indiana,  Burns'  Ann.  St. 
1908,  §§2710,  9062-9069;  Kentucky,  Acts  1891-1893,  p.  60; 
Statutes  1899,  §§3910-3914;  Com.  v.  Trent,  117  Ky.  38,  77 
S.  W'.  390  (1903) ;  Ohio,  Act  February  9,  1893,  90  Ohio  Laws, 
24;  State  v.  Oak  Harbor  Gas  Co.,  53  Ohio  St.  347,  41  N.  E. 
584  (1895) ;  Bates  Ann.  Rev.  St.  1906,  §§  306,  4379;  Pennsylvania, 
Act  June  10,  1881,  P.  L.  110;  Bartoe  v.  Guckert,  158  Pa.  124,  27 
Atl.  845  (1893) ;  Steelsmith  v.  Aiken,  14  Pa.  Super.  Ct.  226  (1900) ; 
Dawson  v.  Shaw,  28  Id.  563  (1905).  In  a  recent  case  in  Kentucky, 
however,  in  which  a  wanton  waste,  conducted  with  the  motive  of 
injuring  another  owner,  was  enjoined,  the  advanced  position  has 
been  taken  that  each  landowner  should  be  limited  to  a  reasonable 
use  of  the  gas  from  a  common  reservoir.  (See  page  29  below;  17 
Harvard  L.  R.  283.  See,  also,  a  criticism  of  Hague  v.  Wheeler  in 
7  Harvard  L.  R.  369.)  The  language  of  the  Indiana  courts,  as 
quoted  below,  looks  in  the  same  direction. 
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United  States. 


Ohio  on  Co.  r.  Indiana,  177  U.  S.  190,  44  Law.  EcL  729  (1900),  affirming 
State  ▼.  Ohio  Oil  Co.,  150  Ind.  21,  49  N.  E.  809,  47  L.  R.  A.  627.  The  pro- 
vision in  the  act  of  March  4, 1893,  of  the  state  of  Indiana,  "that  it  shall  be 
unlawful  for  any  person,  firm  or  corporation  having  possession  or  control 
of  any  natural  gas  or  oil  well,  whether  as  a  contractor,  owner,  lessee,  agent 
or  manager,  to  allow  or  permit  the  flow  of  gas  or  oil  from  any  such  well 
to  escape  into  the  open  air  without  being  confined  within  such  well  or 
proper  pipes,  or  other  safe  receptacle,  for  a  longer  period  than  two  days 
next  after  gas  or  oil  shall  have  been  struck  in  such  well,  and  thereafter  all 
such  gas  or  oil  shall  be  safely  and  securely  confined  in  such  well,  pipes  or 
other  safe  and  proper  receptacles,"  is  not  a  violation  of  the  Constitution  of 
the  United  States;  and  its  enforcement  as  to  persons  whose  obedience  to 
its  commands  were  coerced  by  injunction  is  not  a  taking  of  private  property 
without  adequate  compensation,  and  does  not  amount  to  a  denial  of  due 
process  of  law,  contrary  to  the  provisions  of  the  Fourteenth  Amendment  to 
the  Constitution. of  the  United  States,  but  is  only  a  regulation  by  the  state 
of  Indiana  of  a  subject  which  especially  comes  within  its  lawful  authority. 

White,  J.,  after  quoting  with  approval  Brown  v.  Spilman,  Brown  v.Vande- 
grift,  Westmoreland  Co.  v.  DeWitt,  Hague  v.  Wheeler,  State  v.  Indiana  & 
Ohio  O.  G.  ft  M.  Co.,  Jamieson  v.  Indiana  N.  G.  &  O.  Co.,  and  Peoples'  Gas  Co. 
V.  Tyner.  "If  the  analogy  between  animals  ferae  naturae  and  mineral  de- 
posits of  oil  and  gas,  stated  by  the  Pennsylvania  court  am! 
adopted  by  the  Indiana  court,  instead  of  simply  establishing  a 
similarity  of  relation,  proved  the  identity  of  the  two  things,  there 
would  be  an  end  of  the  case.  This  follows  because  things  which 
are  ferae  naturae  belong  to  the  'negative  community;*  in  other  words, 
are  public  things  subject  to  the  absolute  control  of  the  State,  which, 
although  it  allows  them  to  be  reduced  to  possession,  may  at  its  will  not 
only  regulate  but  wholly  forbid  their  future  taking.  Geer  v.  Connecticut, 
161  U.  S.  619,  525,  40  Law.  Ed.  793.  But  whilst  there  is  an  analogy  be- 
tween animals  ferae  naturae  and  the  moving  deposits  of  oil  and  natural 
gas,  there  is  not  identity  between  them.  Thus,  the  owner  of  land  has  the 
exclusive  right  on  his  property  to  reduce  the  game  there  found  to  possess- 
ion, Just  as  the  owner  of  the  soil  has  the  exclusive  right  to  reduce  to 
possession  the  deposits  of  natural  gas  and  oil  found  beneath  the  surface  of 
his  land.  The  owner  of  the  soil  cannot  follow  game  when  it  passes  from 
his  property ;  so,  also,  the  owner  may  not  follow  the  natural  gas  when  it 
shifts  from  beneath  his  own  to  the  property  of  some  one  else  within  the 
gas  field.  It  being  true  as  to  both  animals  ferae  naturae  and  gas  and  oil, 
therefore,  that  whilst  the  right  to  appropriate  and  become  the  owner 
exists,  proprietorship  does  not  take  being  until  the  particular  subjects  of 
the  right  become  property  by  being  reduced  to  actual  possession.  The 
identity,  however,  is  for  many  reasons  wanting.  In  things  ferae  naturae 
all  are  endowed  with  the  power  of  seeking  to  reduce  a  portion  of  thtj 
public  property  to  the  domain  of  private  ownership  by  reducing  them  u> 
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possession.  In  the  case  of  natural  gas  and  oil  no  such  right  exists  in  the 
public.  It  is  vested  only  in  the  owners  in  fee  of  the  surface  of  the  earth 
within  the  area  of  the  gas  field.  This  difference  points  at  once  to  the  dis- 
tinction between  the  power  which  the  lawmaker  may  exercise  as  to  the 
two.  In  the  one,  as  the  public  are  the  owners,  every  one  may  be  absolutely 
prevented  from  seeking  to  reduce  to  possession.  No  divesting  of  private 
property,  under  such  a  condition,  can  be  conceived  because  the  public  are 
the  owners,  and  the  enacting  by  the  State  of  a  law  as  to  the  public  owner- 
ship Is  but  the  discharge  of  the  governmental  trust  resting  in  the  State  as 
to  property  of  that  character.  Geer  v.  Connecticut,  supra.  On  the  other 
hand,  as  to  gas  and  oil,  the  surface  proprietors  within  the  gas  field  all  have 
the  right  to  reduce  to  possession  the  gas  and  oil  beneath.  They  could  not 
be  absolutely  deprived  of  this  right  which  belongs  to  them  without  a  taking 
of  private  property.  But  there  is  a  coequal  right  in  them  all  to  take  from 
a  common  source  of  supply,  the  two  substances  which  in  the  nature  of 
things  are  united,  though  separate.  It  follows  from  the  essence  of  their 
right  and  from  the  situation  of  the  things,  as  to  which  it  can  be  exerted, 
that  the  use  by  one  of  his  power  to  seek  to  convert  a  part  of  the  common 
fund  to  actual  possession  may  result  in  an  undue  proportion  being  at- 
tributed to  one  of  the  possessors  of  the  right,  to  the  detriment  of  the  others, 
or  by  waste  by  one  or  more,  to  the  annihilation  of  the  rights  of  the  re- 
mainder. Hence  it  is  that  the  legislative  power,  from  the  peculiar  nature 
of  the  right  and  the  objects  upon  which  it  is  to  be  exerted,  can  be  mani- 
fested for  the  purpose  of  protecting  all  the  collective  owners,  by  securing 
a  just  distribution,  to  arise  from  the  enjoyment  by  them  of  their  privilege 
to  reduce  to  possession,  and  to  reach  the  like  end  by  preventing  waste.*' 

Kama8  Natural  Gas  Co,  v.  Haskell  172  Fed.  545  (1909).  C.  C.  E.  D. 
Okla.  In  declaring  unconstitutional  a  statute  which  prohibited  corporations 
having  the  right  of  eminent  domain  to  use  the  highways  of  the  state  to 
construct  gas  pipe  lines,  from  transporting  or  transmitting  any  natural  gas 
to  a  point  outside  of  or  beyond  the  state,  the  court  said,  "the  contention  of 
defendants  that  the  natural  gas  found  within  the  territorial  limits  of  the 
state  is  the  common  heritage  of  the  people  of  the  state,  which  may  be  con- 
served and  preserved  by  the  state  as  trustee  of  those  things  in  which  the 
people  have  a  common  interest,  as  flowing  streams,  wild  animal  life,  etc., 
is  unsound  and  must  be  denied.  On  the  contrary,  it  must  be  held  he  who 
by  lawful  right  reduces  to  his  possession  mineral,  gas,  or  oil  has  the  same 
absolute  right  of  property  therein,  with  the  same  power  of  barter,  sale,  or 
other  disposition,  including,  of  necessity,  the  right  of  transportation  and 
delivery  under  such  reasonable  rules  and  safeguards  as  the  exigencies  of 
the  case  may  demand  and  the  state  employ,  as  the  farmer  has  of  his  corn, 
his  wheat,  or  his  stock,  or  the  merchant  of  his  wares,  and  such  absolute 
right  therein  as  the  state  cannot  deny  him  without  making  Just  compensa- 
tion, and  any  attempt  to  so  do  would  be  in  violation  of  the  fourteenth 
amendment  to  the  federal  Ck)nstitution.** 


^ 
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Illinois. 


Watford  Oil  d  Oa%  Co.  v.  Shipman,  233  111.  9,  84  N.  E.  53,  122  Am.  St. 
Rep.  144  (1008).  "In  the  eye  of  the  law  oil  and  natujral  gas  are  treated  as 
minerals,  but  they  possess  certain  peculiar  attributes  not  common  to  other 
minerals  which  have  a  fixed  and  permanent  situs.  Owing  to  their  liability 
to  escape  these  minerals  are  not  capable  of  distinct  ownership  in  place. 
Oil  and  gas  while  in  the  earth,  unlike  solid  minerals,  cannot  be  the  sub- 
ject of  a  distinct  ownership  from  the  soil.  A  grant  to  the  oil  and  gas 
passes  nothing  which  can  be  the  subject  of  an  ejectment  or  other  real 
action.  It  is  a  grant  not  of  the  oil  that  Is  in  the  ground,  but  to  such  part 
thereof  as  the  grantee  may  find.'*    See  this  case  also  on  page  70. 

Po€  V.  Ulrey,  233  111.  56,  84  N.  E.  46  (1908).  Oil  and  gas  are  classed  as 
minerals  and  that  term  is  not  confined  to  metallic  substances,  but,  on 
account  of  the  wandering  and  vagrant  nature  of  oil  and  gas  and  their 
liability  to  escape  or  to  be  withdrawn  to  other  lands,  they  are  not  sub- 
ject to  absolute  ownership.  They  belong  to  the  owner  of  the  laud  under 
which  they  are  located  so  long  as  they  remain  there,  but  when  they  escape 
and  go  under  other  land  the  title  of  the  former  owner  is  lost.  See  this 
qjse  also  on  page  80. 

Indiana. 

Chandler  v.  Pittsburg  Plate  Glass  Co.,  20  Ind.  App.  165,  50  N.  E.  400 
(1898).  Where  an  owner  of  land  executes  a  gas  lease  and  afterwards  con- 
veys the  land,  the  grantee  is  entitled  to  the  rents  accruing  after  the 
conversance.  The  grantor  claimed  these  rents  on  the  ground  that  the  Tease 
was  a  sale  of  the  gas,  which  did  not  create  the  relation  of  landlord  and 
tenant. 

Oomstock,  J. :  "The  Supreme  Court  of  this  State  holds  that  natural  gas 
reduced  to  possession  is  personal  property,  but  that  the  title  does  not  vest 
in  a  private  owner  without  it  is  reduced  to  actual  possession.  There  can  be 
no  absolute,  permanent  property  in  natural  gas  until  reduced  to  possession 
and  placed  under  control.  It  is  held  to  be  a  mineral,  but  of  a  peculiar  kind. 
The  title  to  it  is  likened  to  that  in  wild  animals  or  fowls,  'in  their  fugitive 
and  wandering  existence/  or  in  fish  passing  up  and  down  a  stream.  See 
State  V.  Ohio  Oil  Co.,  150  Ind.  21,  49  N.  E.  809.  47  L.  R.  A.  627,  and  author- 
ities there  cited.  To  construe  the  lease  in  question  as  a  sale  of  the  natural 
gas  would  be  entirely  inconsistent  with  the  doctrine  laid  down  in  the  case 
last  cited. 

**The  contract  in  question  was  for  the  use  of  land  for  the  purpose  therein 
named,  and  the  right  to  the  compensation  agreed  to  be  paid  for  its  use 
accruing  after  the  conveyance  of  the  land  was  in  the  grantee." 

Manufacturers  Qas  d  Oil  Co.  v.  Indiana  Xatural  Oas  d  Oil  Co..  l.^)r>  In»1. 
461,  57  N.  E.  912,  50  L.  R.  A.  768  (1900).  "Natural  gas  is  a  fiuid  mineral 
substance,  subterraneous  in  its  origin  and  location,  possessing  in  a  re- 
stricted degree  the  properties  of  underground  waters,  and  resembling  water 
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in  some  of  its  habits.  Unlike  water,  it  is  not  generally  distributed,  and,  so 
far  as  now  understood,  it  cannot  be  used  for  but  few  purjioses,  the  most 
important  being  that  of  fuel.  Its  physical  occurrence  is  in  limited 
quantities  only,  within  circumscribed  areas  of  greater  or  less  extent.  If  it 
could  be  dealt  with  as  subterranean  waters,  there  would  be  little  difficulty 
in  determining  the  rules  by  which  the  rights  of  landowners  and  other  per- 
sons interested  in  it  should  be  governed.  But  the  difference  between 
natural  gas  and  underground  waters,  whether  flowing  in  channels  or  per- 
colating the  earth,  is  so  marked  that  the  principles  which  the  courts  apply 
to  questions  relating  to  the  latter  are  not  adapted  to  the  adjustment  of  the 
difficulties  arising  from  conflictlug  interests  in  this  new  and  peculiar  fluid. 
Natural  gas,  being  confined  within  limited  territorial  areas,  and  being 
accessible  only  by  means  of  wells  or  openings  upon  the  lands  underneath 
which  it  exists,  is  not  the  subject  of  public  rights  in  the  same  sense  or  to 
the  same  extent  as  animals  ferae  naturae  and  the  like  are  said  to  be.  With- 
out the  consent  of  the  owner  of  the  land,  the  public  cannot  appropriate  it, 
use  it,  or  enjoy  any  benefit  whatever  from  it.  This  power  of  the  owner  of 
the  land  to  exclude  the  public  from  its  use  and  enjoyment  plainly  dis- 
tinguishes it  from  all  other  things  with  which  it  has  been  compared,  in  the 
use,  enjoyment,  and  control  of  which  the  public  has  the  right  to  participate, 
and  tends  to  Impress  upon  it,  even  when  in  the  ground  in  its  natural  state, 
at  least,  in  a  qualified  degree,  one  of  the  characteristics  or  attributes  of 
private  property.  In  the  case  of  animals  ferae  naturae,  fish,  and  the  like, 
this  public  interest  is  said  to  be  represented  by  the  sovereign  or  state.  So 
in  the  case  of  navigable  rivers  and  public  highways,  the  state,  in  behalf  of 
the  public,  has  the  right  to  protect  them  from  injury,  misuse  or  destruction. 
But  in  the  case  of  natural  gas  there  are  reasons  why  the  right  to  protect  it 
from  entire  destruction  while  in  the  ground  should  be  exercised  by  the 
owners  of  the  land  who  are  interested  in  the  common  reservoir.  From  the 
necessity  of  the  case,  this  right  ought  to  reside  somewhere,  and  we  are  of 
the  opinion  that  it  is  held,  and  may  be  exercised,  by  the  owners  of  the  land, 
as  well  as  by  the  state.  Natural  gas  in  the  ground  is  so  far  the  subject  of 
property  rights  in  the  owners  of  the  superincumbent  lands,  that  while  each 
of  them  has  the  right  to  bore  or  mine  for  it  on  his  own  land,  and  to  use 
such  portion  of  it  as,  when  left  to  the  natural  laws  of  flowage,  may  arise 
In  the  wells  of  such  owner  and  into  his  pipes,  no  one  of  the  owners  of  such 
lands  has  the  right,  without  the  consent  of  all  the  other  owners,  to  induce 
an  unnatural  flow  into  or  through  his  own  wells,  or  to  do  any  act  in  ref- 
erence to  the  common  reservoir,  and  the  body  of  gas  therein,  injurious  to, 
or  calculated  to  destroy  it.  In  the  case  of  lakes  or  flowing  streams,  it  can- 
not be  said  that  any  particular  part  or  quantity  or  proportion  of  the  water 
in  them  belongs  to  any  imrticular  land  or  riparian  owner,  each  having  an 
equal  right  to  take  what  reasonable  quantity  he  will  for  hla  own  use.  But 
the  limitation  is  upon  the  manner  of  taking.  So,  in  the  case  of  natural  gas, 
the  manner  of  taking  must  be  reasonable,  and  not  injurions  to  or  destruc- 
tive of  the  common  source  from  which  the  gas  is  drawn.    The  right  of  each 
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owner  to  take  the  gas  from  the  common  reBervoir  is  recognized  by  the  law, 
bat  this  right  is  rendered  valueless  if  one  well  owner  may  so  exercise  bis 
right  as  to  destroy  the  reserroir,  or  to  change  its  condition  in  such  manner 
that  the  gas  will  no  longer  exist/' 

^The  surface  proprietors  have   the   right   to   reduce   to  possession    the 
gas  found  beneath.    They  could  not  be  absolutely  deprived  of  this  right. 
without  a  taking  of  private  property.     But  there  is  a    coequal    right    in 
all  of  such  owners  to  take  the  gas  from  the  common  source  of  supply. 
The    use    by   one    of   his  power    to   seek   to   convert   a    part   of   the 
common   fund   to    actual    possession    may    result    in   an    undue  propoi-- 
tion  being  attributed  to  one  of  the  possessors  of  the  right,  to  the  detri- 
ment of  others.  From  these  considerations,  the  supreme  court  of  the  Uulted 
States  held  the  legislature  derived  the  power  to  protect  all  the  collective 
owners,  by  securing  a  Joint  distribution,  to  arise  from  the  enjoyment  by 
them  of  their  privilege  to  reduce  to  possession.    It  declares  the  act  of  1S93 
to   be  a   statute   protecting   private   property,   and   preventing    it    from. 
t>eing  taken  by  one  of  the  common  owners  without  regard  to  the  enjoyment 
of  others.    A  right  of  property  in  all  the  surface  owners  in  the  gas  con- 
tained in  the  common  reservoir  of  supply  is  recognized,  as  is  also  the  con- 
stitutional legislative  authority  to    protect  the   right    of   property    from 
destruction.    The  final  conclusion  of  the  court  is  that  one  common  owner 
of  the  gas  in  the  common  reservoir  cannot  divest  all  the  others  of  Uieir 
rights     without     wrongdoing.      The   acts    of     1891     and    1893     are     an 
express  recognition    by    the   legislature  of    the    qualified    ownership    of 
the  common  owners  in  the  gas  in  the  common  reservoir,  and  any  act  therein 
forbidden  may  be,  according. to  the  circumstances,  the  subject  of  a  suit  at 
law  or  a  proceeding  in  equity  by  the  person  injured,  as  well  as  the  founda- 
tion of  a  public  prosecution.    Independently,  however,  of  any  statute,  for 
the  reason  already  stated,  the  common  owners  of  the  gas  in  the  common 
reservoir,  separately  or  together,  have  the  right  to  enjoin  any  and  all  acts 
of  another  owner  which  will  materially  injure,  or  which  will  involve  the  de- 
struction of,  the  property  in  the  common  fund,  or  supply  of  gas.    ♦    •    ♦ 
There  is  something  in  the  nature  of  unity  in  their  possession  of  the  gas  in 
the  reservoir.    2  Bl.  Comm.  182.    It  is  charged  in  the  complaint  that  the 
an)el]ee  Is  using  in  two  wells  owned  by  it,  and  threatens  to  use  in  others, 
pumping  machinery  and  other  devices  by  which  the  natural  flow  of  gas  is 
greatly  increased,  and  that  the  eflPect  of  the  use  of  such  machinery  and  de- 
vices is  to  remove  the  back  pressure  by  which  the  gas  is  confined  in  the 
Trenton  rock,  and  a  vast  body  of  salt  water,  lying  underneath  and  sur- 
rounding the  reservoir,  is  prevented  from  rushing  into  the  reservoir  and 
destroying  it,  and  putting  an  entire  stop  to  the  fiow  of  natural  gas  therein. 
Certainly  such  acts  are  destructive  of  the  common  interests  in  the  gas  and 
reservoir,  and  the  threatened  injury  is  a  proper  subject  of   relief  by   in- 
junction.'* 

Belter  v.  Dailey,  28  Ind.  App.  555,  63  N.  E.  490  (1902).  Because  of  the 
fluidity  and  fngitiveness  of  petroleum  and  natural  gas,  the  absolute  owner- 
ship of  these  minerals  in  the  land  cannot  be  acquiredwithout  reducing  them 
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to  actual  control.  "A  grant  of  all  the  oil  and  gas  in  and  under  a  tract  of 
land  is  not  a  grant  of  any  particular  specific  substance  as  would  be  a  grant 
of  the  coal  in  and  under  certain  land.  The  owner  of  the  land  is  not,  by 
virtue  of  his  proprietorship  thereof,  the  absolute  owner  of  the  oil  and  gas 
in  and  under  it  in  its  free  and  natural  state,  not  yet  reduced  to  actual 
control  of  any  person,  but  he,  together  with  the  other  owners  of  the  land  in 
the  gas  field,  has  a  qualified  ownership,  consisting  of  or  amounting  to  his 
exclusive  right  to  do  what  may  be  done  on,  through,  or  under  his  land  (as 
the  making  of  wells)  necessary  to  reduce  the  minerals  to  possession,  and 
by  thus  acquiring  the  exclusive  control,  to  become  the  own^r  of  the  mineral 
substances  as  his  personal  property,  observing  due  regard  in  his  operations 
to  the  like  enjoyment  of  such  exclusive  right  by  all  other  landowners  in  like 
circumstaucep."  See  this  case  also  on  page  1)4  l:elow. 

Richmond  Natural  Oas  Co,  i\  Enterprise  Natural  Gas  Co,,  31  Ind.  App. 
222,  66  N.  E.  762  (1903).  The  Act  of  March  4,  1891  (Burn's  Rev.  St.  1901, 
§§  71)07-9),  providing  that  natural  gas  shall  not  be  transported  through 
pipes  at  a  pressure  exceeding  300  pounds  per  square  inch,  nor  otherwise 
than  by  the  natural  pressure  of  the  gas  flowing  from  the  wells,  etc.,  does 
not  absolutely  prohibit  the  use  of  pumps  for  the  purpose  of  transportation. 
The  right  to  transport  by  artificial  means  exists,  provided  a  pressure  of  3(X) 
pounds  per  square  inch  is  not  exceeded,  and  it  is  immaterial  that  a  person 
is  injured  because  of  the  wasteful  diminution  of  the  gas  by  the  use  of  the 
pumps ;  the  act  does  not  directly  or  indirectly  attempt  to  prevent  the  waste 
of  gas.  However,  injunction  will  lie  to  prevent  the  use  of  devices  for  pump- 
ing and  employing  artificial  processes  or  appliances  for  the  purpose  of 
having  the  effect  of  increasing  the  natural  flow  of  gas  from  the  wells.  The 
statute  doei  not  create  any  new  remedy  in  favor  of  an  owner  in  common  of 
undeveloped  gas,  who  shows  that  he  will  sustain  some  special  injury  by 
reason  of  the  act  of  another  of  the  common  owners  which  might  work  to 
the  injurj'  or  destruction  of  the  common  source  from  which  the  gas  Is 
drawn.    An  action  would  lie  in  such  case  independently  of  the  statute. 

The  terra  "natural  flow,"  as  used  in  the  statute,  means  the  entire 
volume  of  gas  that  will  issue  from  the  mouth  of  a  well  when  re- 
tarded only  by  the  atmospheric  pressure.  Increasing  this  natural  flow  of 
gas  or  this  total  output  of  the  wells  from  natural  causes  is  the  thing  that  is 
prohibited,  and  if  appliances  such  as  pumps  are  added  to  divert  some  of 
this  flow  to  consumers,  the  natural  flow  is  not  thereby  increased.  All  the 
gas  that  goes  into  the  pumps  on  the  intake  side  goes  by  reason  of  its  own 
expansive  force  or  tension,  which  must  necessarily  exist  so  long  as  back 
pressure  is  maintained  at  the  pumps.  Unless  the  pumps  were  so  operated 
as  to  entirely  remove  this  back  pressure  and  create  suction  in  the  wells, 
it  could  not  be  said  that  they  would  increase  the  natural  flow  or  natural 
output  of  the  wells.  The  statute  does  not  require  that  only  a  certain  por- 
tion of  the  gas  coming  naturally  from  a  well  can  be  used,  and  that  a  certain 
portion  shall  be  held  back,  nor  that  a  certain  amount  of  back  pressure,  or 
that  any  back  pressure,  shall  be  maintained. 

Andrews  v,  Andrews,  31  Ind.  App.  189,  67  N.  E.  461  (1903).  "While  a 
landowner  has  certain  property  rights  in  gas  and  oil  in  the  ground,  because 


PROPERTY  IN  MINERALS.  29 

while  In  the  particular  ground  they  are  a  part  of  the  realty,  yet  he  cannot 
be  said  to  be  the  absolute  owner  until  he  has  reduced  them  to  possession. 
His  property  In  them  is  lost  if  they  escape  and  go  into  another's  land,  and 
they  may  become  the  property  of  another  landowner  by  being  reduced  to 
possession  by  him  through  a  well  drilled  on  his  own  land." 

Richmond  yatural  Oas  Co.  v.  Davenport,  37  Ind.  App.  25,  76  N.  E.  525 
(1905).  The  natural  gas  or  petroleum  which  may  be  under  the  surface  and 
not  reduced  to  the  actual  j>ossession  of  any  person  constitutes  a  part  of  the 
land  and  belongs  to  the  owner  thereof  in  such  a  sense  that  he  has  the  ex- 
clusive right  by  oi>eratlous  uiwn  his  laud  to  reduce  such  miuernl  substance 
to  possession  and  use  and  enjoyment,  and  to  grant  the  privilege  of  doing 
80  to  other  persons,  although  until  so  reduced  to  possession  the  mineral 
substance  is  subject  to  be  taken  by  any  other  person  by  proper  operations 
upon  his  own  land ;  and  a  person  in  possession  who  has  such  exclusive  right 
in  the  particular  land  as  owner,  lessee  or  grantee,  with  the  privilege  of  ex- 
tracting such  minerals,  may  by  injunction  prevent  operations  for  such  pur- 
pose by  others  who  have  not  rightfully  acquired  the  privilege  from  the 
owner  in  fee.  The  taking  of  these  minerals  by  a  stranger,  without  right, 
constitutes  a  trespass.  The  taking  by  one  lawfully  in  possession  of  the  sur- 
face, without  right,  as  a  tenant  for  years  or  for  life,  constitutes  waste. 
See  this  case  also  on  page  6. 

yew  American  Oil  d  Min,  Co.  v.  Troyer,  166  Ind.  402,  76  N.  E.  253,  77 
N.  E.  739  (1906).  "The  peculiar  wandering  character  of  gas  and  oil  pre- 
cludes ownership  in  their  natural  state,  and  hence  they  are  not  the  sub- 
jects of  sale  and  conveyance  until  they  have  been  reduced  to  possession 
and  placed  under  control  by  being  diverted  from  their  natural  paths  into 
artificial  receptacles."    See  this  case  also  on  page  82. 


Lanyon  Zinc  Co.  v.  Freeman,  68  Kan.  601,  75  Pac.  995,  1  A  &  E.  Ann.  Cas. 
403  (1904).  Petroleum  and  gas  are  minerals.  So  long  as  they  remain  in 
the  ground  they  are  part  of  the  realty.  They  belong  to  the  owner  of 
the  land,  and  are  a  part  of  it  so  long  as  they  are  on  it,  or  subject  to  his  con- 
trol. When  they  escape  and  go  into  other  lands,  or  come  under  another's 
control,  the  title  of  the  former  owner  is  gone. 

Kentucky. 

LouisvUle  Oas  Co.  v.  Kentucky  Heating  Co.,  117  Ky.  71,  77  S.  W.  368. 
25  Ky.  Law  Rep.  1221,  111  Am.  St.  Rep.  225,  70  L.  R.  A.  558,  4  A.  &  E.  Ann. 
Cas.  355  (1903).  The  defendant  desired  to  injure  the  plaintiff*s  gas  field. 
and  was  accomplishing  that  purpose  by  maintaining  on  neighboring  land  a 
lampblack  factory  which  wasted  large  quantities  of  gas  without  producing 
a  substantial  quantity  of  lampblack.  It  was  enjoined  from  running  the 
factory. 

''While  natural  gas  is  not  subject  to  absolute  ownership,  the  owner  of 
the  soil  must,  in  dealing  with  it,  use  his  own  property  with  due  regard  to 
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the  rights  of  his  neighbor.  He  cannot  be  allowed  deliberately  to  waste  the 
supply  for  the  purpose  of  injuring  his  neighbor.  While  a  bad  motive  will 
not  render  that  unlawful  which  is  lawful  (Chambers  y.  Baldwin,  91  Ky. 
121,  15  S.  W.  57,  11  L.  R.  A.  545,  34  Am.  St.  Rep.  105),  a  man  is  only 
allowed  to  make  a  reasonable  use  of  those  natural  supplies  which  are  for 
the  common  benefit  of  all.  The  gas  under  the  ground  may  go  wherever  it 
will,  tut"  an  operator  cannot  deliberately  draw  off  the  gas  and  waste  it 
simply  to  interfere  with  the  supply  of  an  adjoining  oi)erator.  "Every 
owner  may  bore  for  gas  on  his  own  gi'ound,  and  may  make  a  reasonable 
use  of  it ;  but  he  may  not  wantonly  injure  or  destroy  the  reservoir  common 
to  him  and  his  neighbor,"  and  if  he  attempts  to  do  so  he  may  be  enjoined 
by  the  owner  of  the  adjoining  oil  fields. 

Louisville  Oas  Co,  v.  Kentucky  Heating  Co.,  33  Ky.  Law  Rep.  012,  111  S. 
W.  374  (1908).  An  injunction  having  issued  in  the  case  above  between  the 
same  parties,  this  was  an  action  at  law  brought  for  damages  resulting  from 
the  alleged  waste  of  gas  from  the  common  oil  field. 

"The  right  of  the  surface  owners  to  take  gas  from  the  subjacent  fields  or 
reservoirs  is  a  right  in  common.  There  Is  no  property  in  the  gas  until  it 
Is  taken ;  before  it  is  taken  it  is  fugitive  in  its  nature,  and  belongs  in  com- 
mon, to  the  owners  of  the  surface.  The  right  of  the  owners  to  take  it  is 
witliout  stint,  the  only  limitation  being  that  it  must  be  for  a  lawful  purpose 
and  in  a  reasonable  manner.  Such  tenant  in  common  is  restricted  to  a 
reasonable  use  of  this  right,  and  each  is  entitled  to  the  natural  fiow  of  the  gas 
from  the  subjacent  fields,  and  any  unlawful  exercise  of  the  right  by  any 
tenant  in  common  which  results  in  injury  to  the  natural  right  of  any  other 
tenant  or  surface  owner  is  an  actionable  wrong.  The  damage  sustained 
is  only  that  which  results  from  an  improper  interference  with  the  natural 
flow  of  the  gas  in  the  wells  and  pipes  of  another. '  It  is  not  the  value  of  the 
gas  at  the  point  of  distribution,  or  at  any  point  where  it  enters  artificial 
conduits,  but  the  value  In  money  for  the  diminution  of  the  natural  flow  of 
the  gas  in  the  wells,  directly  and  independently  of  all  other  causes 
attributable  to  the  wrongs  complained  of.  In  other  words,  the  measure  of 
damages  is  the  difference  In  money  at  the  point  where  taken,  between  th^t 
value  of  the  natural  flow  and  that  of  the  diminished  flow,  directly  and  in- 
dependently of  all  other  causes  attributable  to  the  wrong."  Punitive 
damages  are  recoverable  only  when  it  is  shown  that  the  waste  was 
malicious  and  with  direct  intent  to  Injure  defendant  in  its  business. 

Calor  Oil  d  Gas  Co,  v.  Franzell  128  Ky.  715,  33  Ky.  Law  Rep.  08,  109  S. 
W.  328  (1908).  "One  who  Illegitimately  wastes  or  destroys  the  gas  of  a 
district  may  be  punished  under  the  criminal  statutes  of  the  State,  and  may 
also  be  enjoined  from  committing  such  wrongful  acts.  But  all  parties  own- 
ing gas  wells  in  the  district  are  free  to  make  any  legitimate  use  of  the  gas 
they  choose;  and  the  fact  that  this  legitimate  use  tends  to  exhaust  the 
supply  gives  the  other  owners  of  gas  wells  in  the  district  no  Just  ground  of 
complaint" 
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New  York. 

Hathom  v.  Natural  Carbonic  Gas  Co.,  194  N.  Y.  326,  S7  N.  £.  501  (1909), 
modifying  60  Misc.  341,  113  N.  Y.  Supp.  458  (1908).  Under  the  common 
law,  where  the  owner  of  land  by  pumping  so  Increases  the  flow  of  percolat- 
ing mineral  waters  and  gas  upon  his  land  that  he  obtains  a  greatly  In- 
creased proportion  of  the  common  supply  at  the  expense  of  his  neighbors, 
and  does  this  for  the  purpose  of  supplying  a  public  market  with  gas  and 
turning  the  water  to  waste,  a  bill  for  an  injunction  will  lie,  but  where  he 
by  pumps  or  otherwise  draws  off  the  water  and  gas  for  purposes  naturally 
and  legitimately  connected  with  his  own  property,  even  though  it  interferes 
with  others,  he  Is  within  his  rights. 

Chapter  429,  page  1221  of  the  laws  of  1908,  which  Is  an  act  for  the  pro- 
tection of  the  natural  mineral  springs  of  the  state,  and  to  prevent  waste  and 
impairment  of  Us  natural  mineral  waters,  so  far  as  it  absolutely  prohibits 
by  pumping  or  other  artificial  contrivance  the  acceleration  of  the  natural 
flow  of  mineral  waters  from  any  well  drilled  into  the  rock,  and  so  far  a» 
it  prohibits  the  acceleration,  when  its  effect  will  be  to  Impair  the  natural 
flow  into  the  lands  of  other  persons,  is  unconstitutional.  It  is  an  unlawful 
Interference. with  property  rights  and  forbids  the  performance  of  acts  which 
a  landowner  has  the  right  under  certain  limitations  to  perform.  So  far, 
however,  as  the  act  prohibits  such  acceleration  of  the  flow  of  natural 
mineral  waters,  where  the  object  is  to  extract  and  collect  the  carbonic  acid 
gas  for  sale,  the  act  \s  constitutional.  "The  landowner  has  no  vested  right 
unnaturally  and  unreasonably  to  force  the  flow  of  percolating  waters  for 
the  purpose  of  marketing  them,  or  for  any  purpose  not  connected  with  the 
use  or  enjoyment  of  his  land."  This  being  so,  the  legislature  may  enact 
such  a  statute  to  prevent  waste,  impairment  and  injury  to  others,  not  only 
In  the  present  but  in  the  future. 

The  distinction  between  wells  bored  through  rock  and  other  wells  is  based 
on  a  valid  distinction,  and  Is  not  a  denial  of  the  equal  protection  of  the 
laws. 

Ohio. 

Kelley  r.  Ohio  Oil  Co.,  57  Ohio,  317,  49  N.  E.  31«),  C.3  Am.  St.  Rep.  721, 
39  L.  R.  A.  765  (189T).  The  owner  of  land  will  not  be  enjoined  from  drill- 
ing oil  w^lB  on  his  own  land,  however  near  they  may  be  to  his  neighbor*s 
land,  on  the  ground  that  he  will  thereby  draw  the  oil  from  adjoining 
property. 

Burket,  C.  J. :  "Whatever  gets  into  the  well  belongs  to  the  owner  of  the 
well,  no  matter  where  it  came  from.  In  such  cases  the  well  and  its  contents 
be*on;;  tc  the  cwner  or  the  lessee  of  the  land  and  no  one  can  tell  to  a 
certainty  from  whence  the  oil,  gas  or  water  which  enters  the  well  came, 
and  no  legal  right  as  to  the  same  can  be  established  or  enforced  by  an 
adjoining  landowner.*' 

"Petroleum  oil  is  a  mineral,  and  while  in  the  earth  it  is  part  of  the 
realty  and  should  it  move  from  place  to  place  by  percolation  or  otherwise, 
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it  forms  part  of  that  tract  of  land  in  which  it  tarries  for  the  time  being, 
and  if  it  moves  to  the  next  adjoining  tract,  it  becomes  part  and  parcel  of 
that  tract,  and  it  forms  part  of  some  tract,  until  it  reaches  a  well  and  is 
raised  to  the  surface,  and  then  for  the  first  time  it  becomes  the  subject  of 
distinct  ownership  separate  from  the  realty,  and  becomes  personal  property, 
the  property  of  the  person  into  whose  well  it  came.  And  this  is  so  whether 
the  oil  moves,  percolates  or  exists  in  x)ools  or  deposits..  In  either  event,  it 
is  property  of  and  belongs  to  the  person  who  reaches  it  by  means  of  a  well, 
and  severs  it  from  the  realty  and  converts  it  into  personalty." 

Northwestern  Ohio  Natural  Qa^  Co,  v.  Ullcry,  68  Ohio,  259,  67  X.  E.  404 
(1903).  Where  an  oil  and  gas  lease  is  made  by  one  party  to  another  cover- 
ing two  or  more  separate  tracts  of  land,  and  is  made  to  extend  to  his  heirs 
and  assigns,  and  different  persons  become  the  owners  of  such  different 
tracts  of  land,  each  owner  is  entitled  to  the  oil  and  gas  produced  on  his 
tract,  and  to  the  royalty  and  rental  arising  from  such  tract 

**011  in  the  rock  adheres  to  the  real  estate,  and  is  a  part  thereof  until 
brought  to  the  surface,  when  it  becomes  personalty,  just  as  a  tree,  or  stone, 
coal,  or  fire  clay  is  a  part  of  the  realty  until  severed,  when  it  becomes  per- 
sonalty. That  which  is  a  part  of  the  land  before  severance  belongs  to  the 
owner  of  the  land  after  severance  as  well  as  before.  The  fact  that  oil  and 
gas  are  vagrant  and  transitory  in  their  nature  does  not  prevent  them  from 
adhering  to  and  becoming  part  of  the  land  while  passing  from  one  tract 
to  another,  and  while  so  in  one  tract  they  are  a  part  of  that  tract,  and  be- 
long to  the  owner  thereof  until  they  escape  from  such  tract,  and,  if  brought 
to  the  surface  before  such  escape,  they  become  personal  property  belonging 
to  the  owner  of  the  land.  It  therefore  irresistibly  follows  that  the  oil  or 
gas  taken  from  a  well  on  a  particular  tract  of  land  belongs  to  the  owner  of 
that  tract,  even  though  the  contract  under  which  the  well  was  drilled  in- 
cluded other  tracts  of  land.  Because  the  contract  of  production  may  have 
Included  two  or  more  tracts  of  land,  such  contract  cannot  have  the  force 
of  taking  from  the  owner  of  one  tract  the  oil  or  gas  adhering  to  such  tract 
for  the  time  being,  and  bestowing  it  upon  the  owner  of  another  tract,  where 
it  may  never  have  been.  As  oil  and  gas  are  migratory  in  character,  no  one 
can  tell  from  whence  they  came,  or  whither  they  are  going;  and  they  must, 
therefore,  belong  to  him  upon  whose  lands  they  are  captured.  No  one  else 
can  have  any  ownership  in  them,  and  a  man  can  be  awarded  only  that 
which  he  owns." 

Pennsylvania. 

Jones  V.  Forest  Oil  Co,,  194  Pa.  379,  44  Atl.  1074,  48  L.  R.  A.  748  (1900). 
Plaintiff  and  defendant  were  operating  oil  wells  on  adjoining  farms.  De- 
fendant by  use  of  a  gas  pump  increased  the  product  of  his  well  and 
decreased  the  product  of  plaintiff's  well.  The  gas  pump  Is  in  use  in  most  oil 
fields,  but  not  generally  except  in  failing  territory.  Its  use  by  one  operator 
necessitates  its  use  by  others  in  the  neighborhood.  If  all  use  it  the  effect 
is  neutralized.  Its  use  by  defendant  was  held  not  to  be  unlawful  and  an 
injunction  was  refused.    Frazer,  J.,  after  quoting  Brown  v.  Vandergrlft. 
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SO  Pa.  142,  and  WeBtmoreland  Natural  Gas  Co.  v.  DeWitt,  130  Pa. 
235,  18  Atl.  724,  5  L.  R.  A.  731,  says:  "From  these  cases  we  couclude 
that  the  property  of  the  owner  of  lands  in  oil  and  gas  is  not  absolute  until 
it  is  actually  within  his  grasp  aud  brought  to  the  surface.  If  possession 
of  the  land  is  not  necessarily  possession  of  the  oil  and  gas,  is  there  any 
reason  why  an  oil  and  gas  operator  should  not  be  permitted  to  adopt  any 
and  all  appliances  known  to  the  trade  to  make  the  production  of  his 
wells  as  large  as  possible?" 

Kelly  V,  Keys,  213  Pa.  295.  62  Atl.  911,  110  Am.  St.  R^x  547  (190G).  A 
grant  of  the  exclusive  right  to  mine  and  produce  petroleum  and  natural  gas 
creates  an  incorporeal  hereditament,  and  ejectment  will  not  lie  for  it.  The 
grantee  is  only  entitled  to  such  oil  as  he  severs  from  the  soil,  and  tliat  not 
as  any  part  of  the  real  estate  but  as  a  chattel.  "The  reason  for  the  rule 
thus  established  Is  to  be  found  in  the  peculiar  character  of  mineral  oil. 
This  is  very  clearly  indicated  in  the  earlier  cases,  where  the  distinction  is 
drhwn  between  minerals  which  are  fugacious  in  their  nature,  such  as  water, 
gas  and  oil,  and  those  which  have  a  fixed  situs  and  are  necessarily  part  of 
the  land ;  and  this  distinction  has  been  allowed  with  controlling  significance 
whenever  oil  in  situ  has  been  the  subject  of  the  dispute.  Both  inile  and 
reason  are  against  the  theory  that  prevailed  with  the  court  below,  to  the 
effect  that  the  mineral  once  discovered,  all  that  was  in  situ  became  in  law 
part  of  the  real  estate."    See  this  case  also  on  page  99  below. 

Barnard  v.  Monongahela  Natural  Gag  Oo.t  216  Pa.  362,  65  Atl.  801  (1907). 
It  is  the  rli^t  of  every  landowner  to  drill  wells  on  his  own  land  wherever 
he  may  see  fit  He  may  drill  a  well  close  to  the  line  of  the  adjoining  owner 
and  draw  from  the  land  of  the  latter  three-fourths  of  the  gas  produced  by 
the  well,  and  by  so  doing  he  is  not  invading  any  of  the  property  rights  of 
the  adjoining,  owner  so  as  to  be  legally  accountable  therefor.  All  that  the 
neighbor  can  do  is  to  go  and  do  likewise.  A  lessee  has  the  same  rights  as 
against  the  adjoining  owner  as  his  lessor,  the  landowner.  But  where  the 
lessee  is  also  the  lessee  of  the  adjoining  land,  his  right  to  locate  wells  where 
he  pleases  must  not  be  exercised  fraudulently.  See  this  case  also  on  pjige  120. 

Tennessee. 

Murray  v.  AUred,  100  Tenn.  100,  43  S.  W.  355,  66  Am.  St.  Rep.  740,  39  L. 
R.  A.  249  (1897).  Petroleum  and  natural  gas  are  minerals,  within  the 
meaning  of  a  reservation  in  a  conveyance  of  land,  of  "all  mines,  minerals. 
and  metals  in  and  under  the  land." 

West  Virginia. 

South  Penn  Oil  Co.  i\  Mclntire,  44  W.  Va.  296,  28  S.  E.  922  (1898). 
"Petroleum  on,  as  it  is  found  in  the  crevices  of  the  rock,  is  part  of  the 
realty,  and  embraced  in  the  comprehensive  idea  which  the  law  attaches  to 
the  word  land.'  The  only  manner  in  which  a  guardian  can  lease  or  sell 
the  land  of  his  ward  for  the  purpose  of  its  development,  or  any  other  pu* 
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poBe,  Is,  in  the  maimer  prescribed  by  statute,  under  a  decree  of  the  court. 
A  guardian  has  ordinarily  power  to  lease  any  of  his  ward's  property  of  such 
a  character  as  makes  it  the  subject  of  a  lease;  but  without  approval  of 
the  orphan's  court,  he  cannot  dispose  of  any  part  of  the  realty.  Oil  is  & 
mineral,  and  being  a  mineral,  is  part  of  the  realty ;  and  a  guardian  can- 
not lease  the  land  of  his  ward  for  the  purpose  of  its  developmeut,  as  it 
would,  in  effect,  be  the  grant  of  a  part  of  the  corpus  of  the  estate  of  his 
ward."    Followed  in  Haskell  v.  Sutton,  53  W.  Va.  206,  44  S.  E.  533  (1903). 

Carter  v.  Tyler  County  CU  45  W.  Va.  806,  32  S.  E.  216,  43  L.  R.  A.  725 
(1800).  Where  an  oil  lease  provides  that  the  lessee  shall  put  down  the 
wells  and  brlhg  the  oil  to  the  surface,  and,  when  thus  produced,  the  lessor 
is  to  have  one-eighth  as  rent  or  royalty,  the  lessee  cannot  be  taxed  on  the 
prospective  product  of  the  wells.  "While  the  oil  remains  in  the  cavities  of 
the  rocks  in  situ  •  •  •  it  is  part  of  the  realty.  The  lessee  may  drill 
the  well  to  the  sand  or  rock  ia  which  the  oil  is  contained ;  but  the  oil  does 
not  change  its  character  from  realty  to  personalty,  or  any  portion  of  its 
ownership,  until  it  is  brought  to  the  surface,  and  then  seven-eighths  of 
it  becomes  the  property  of  the  lessee.  •  ♦  ♦  While  he  [the  lesseel 
was  the  owner  of  the  wells  that  had  been  drilled  in  the  rocks,  they  were 
merely  the  conduit  through  which  the  oil  might  be  drawn  to  the  surface, 
and  he  had  the  privilege  of  pumping  it  to  the  surface;  but  the  oil  in  its 
place  among  the  rocks  was  not  his,  and  might  possibly  never  be  *  *  * 
and  he  could  not  be  assessed  on  property  that  he  had  not  yet  acquired,  and 
it  would  be  too  speculative  to  assess  him  on  property  that  he  might  there- 
after acquire  by  future  exertion.  ♦  ♦  ♦  We  are  not  ♦♦♦  re- 
quired to  pass  on  the  question  as  to  what  party  should  be  assessed  with 
the  oil  In  situ  in  this  case,  but  do  hold  that  it  is  not  assessable  as  per- 
sonalty/' 

Latoson  v.  Kirchner,  50  W.  Va.  344,  40  S.  B.  344  (1901).  A  lease  for  oil 
and  gas  purposes  is  a  conveyance  or  sale  of  an  interest  in  land,  conditional 
and  contingent  on  the  discovery  and  reduction  to  possession  of  the  oil  or 
gas.  "While  it  is  a  sale  of  real  estate,  so  far  as  the  lessors  are  concerned, 
it  is  only  of  such  part  thereof  as  the  lessee  may  be  able  to  find  and  convert 
into  personalty.  But  it  is  such  a  sale  as  only  the  court  can  make,  and  tjie 
guardian  cannot  make  except  under  the  direction  and  authority  of  the 
court" 

Preston  v.  White,  67  W.  Va.  278,  50  S.  B.  236  (1905).    See  this  case  on 

page  66  below. 
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I.    Estate  in  Fee  Simple  in  Minerals  in  Place. 

p.  36.  Ab  time  passes  the  doctrine  of  Caldwell  v.  Fulton  (vol. 
1,  p.  44}  becomes  more  firmly  intrenched.  Land  is  capable  of  an 
imaginary  division  for  the  purposes  of  ownership  laterally  as  well 
as  vertically.  Minerals  in  place  being  land  may  be  conveyed  as 
such  apart  from  the  surface.  Any  instrument,  by  whatever  words, 
the  intent  of  which  is  to  confer  the  right  of  unlimited  mining  of 
all  the  named  minerals  in  described  land,  exclusive  of  the  grantor, 
meets  the  test.  This  doctrine  has  been  consistently  adhered  to  in 
establishing  the  distinction  between  conveyances  of  corporeal 
rights  and  incorporeal  hereditaments. 

The  courts  of  Pennsylvania,  in  a  line  of  cases  beginning  with 
Hope's  Appeal  (vol.  1,  p.  46),  went  to  what  many  have  thought 
an  unwarranted  length,  in  holding  that  if  the  conveyance  met 
the  above  test  it  was  none  the  less  a  sale  of  the  minerals  in  place 
because  a  term  of  years  was  prescribed  within  which  they  must 
be  taken  out.  The  supreme  court  of  that  state,  without  impeach- 
ing the  authority  of  those  cases,  has  recently  said  that  ''the  ex- 
pression that  a  conveyance  of  coal  in  place,  even  by  a  lease  for 
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a  limited  term  is  a  sale,  is  inaccurate  as  a  general  proposition  of 
law  and  unfortunate  from  its  tendency  to  mislead."  The  cases 
referred  may  be  now  considered  authority  only  for  what  they 
actually  decide,  and  conveyances  of  minerals  for  limited  terms 
should  be  classified  as  leases  without  impeachment  of  waste. 

The  court,  however,  in  Denniston  v.  Haddock,  stated  that  the 
point  to  be  noted  was  that  the  rules  applicable  to  sales  were  not 
to  be  applied  indiscriminately  to  such  instruments,  but  that  each 
was  to  be  construed  like  any  other  contract  by  its  own  terms. 
On  the  authority  of  this  proposition  the  same  court  in  two  subse- 
quent cases  in  which  there  was  an  express  conveyance  of  all  the 
coal  under  the  land,  and  no  term  prescribed  in  limitation  of  the 
estate,  has  decided  that  the  lessor  still  had  an  interest  in  the  coal 
which  he  might  subject  to  the  lien  of  a  judgment  or  mortgage.  In 
both  cases  there  was  an  agreement  to  pay  a  minimum  annual 
royalty,  and  a  provision  that  the  deficiency  might  be  made  up  in 
subsequent  years,  and  it  was  held  that  the  purchaser  of  the  lessor's 
title  at  sheriff's  sale  acquired  the  right  to  receive  the  royalty 
under  the  lease.  It  seems  clear  that  this  could  not  be  the  case  if 
the  royalty  were  purchase  money  and  consequently  personalty, 
and  that  these  cases  are  not  to  be  reconciled  with  the  principle, 
which  is  the  logical  deduction  from  Caldwell  v.  Fulton,  and  is  laid 
down  in  Fairchild  v.  Fairchild,  9  Atl.  255 ;  Lazarus'  Estate,  145  Pa. 
1,  23  Atl.  372,  and  McFadden's  Estate,  224  Pa.  443,  73  Atl.  927. 

There  has  been  no  inclination  shown  by  other  courts  to  foUow 
the  doctrine  of  Genet  v.  D.  &  H.  Canal  Co.  (vol.  1,  p.  42),  however 
reasonable  that  doctrine  may  be.  Indeed  the  tendency  is  in  the 
other  direction  (Smoot  v.  Consolidated  Coal  Co.,  114  111.  App.  512; 
Dorr  V.  Reynolds,  26  Pa.  Super.  Ct.  139). 

A  deed  or  other  written  conveyance  is  not  essential  to.  accom- 
plish the  severance  of  the  mineral  estate.  Land  being  capable 
of  horizontal  division,  that  division  may  be  accomplished  by  acts 
the  same  as  or  analogous  to  those  by  which  vertical  division  may 
be  accomplished  (D.  and  H.  Canal  Co.  v.  Hughes,  see  p.  41  below , 
Byers  v.  Byers,  see  p.  18  above). 

Where  there  has  been  a  separation  in  ownership  of  the  minerals 
from  the  ownership  of  the  soil,  the  owner  of  the  minerals  is  also 
the  owner  of  the  space  occupied  by  them,  even  after  they  have 
been  removed,  and  has  the  same  rights  of  use  and  enjoyment  of 
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this  space  as  have  other  owners  of  real  estate.  When,  however, 
his  rights  have  terminated  by  exhaustion  of  the  minerals,  the  own- 
ership of  the  space  occnpied  by  them  likewise  comes  to  an  end, 
and  it  reverts  to  the  owner  of  the  soil. 

United  States. 

Plummer  v.  Hillside  Coal  d  Iron  Co.,  43  C.  C.  A.  400,  104  Fed.  208  (1900) 
3rd  Clrc.  Land  was  leased  for  a  period  of  100  years,  for  a  certain  present 
consideration  and  an  annual  rental  of  $1,  the  possession  which  the  lessee 
acquired  under  the  lease  to  "extend  only  to  the  use  of  the  leased  premises 
as  a  coal  field,  that  is  to  say,  the  said  Thomas  [lessee]  shall  have  full  right, 
power  and  possession  to  search  for  coal  anywhere  on  the  leased  premises    * 

^  ^  to  raise  the  coal  *  *  *  at  all  times  to  enter  and  carry  away 
the  coal  «  «  «  and  to  sell  the  same  for  his  own  benefit  and  profit" 
It  was  also  agreed  that  the  lessor  and  his  heirs  so  long  as  they  resided  on 
the  premises  should  have  the  right  to  dig  whatever  coal  they  might  want 
for  their  own  use,  but  not  to  sell  so  as  to  interfere  with  the  works  of  the 
lessee.  Held  that  "the  lease  contains  words  of  present  demise.  It  is  not 
executory  •  ♦  ♦  it  operated  not  only  to  work  a  severance  of  the 
surface  of  the  land  from  the  underlying  coal,  but  as  a  sale  of  coal  with  the 
right  of  removal  within  one  hundred  years.  After  such  severance  the  con* 
tinned  occupation  of  the  surface  of  the  land  by  Gallender  [the  lessor]  and 
those  claiming  under  him  did  not  create  title  in  them  to  the  coal  by  ad- 
verse possession  under  the  statute  of  limitations.'* 

This  was  the  same  instrument  as  that  under  consideration  in  Kingsley 
V.  Hillside  Coal  &  Iron  Co.,  144  Pa.  613,  23  Atl.  250  (vol.  1,  p.  47),  and 
Plummer  v.  Hillside  Coal  &  Iron  Co.,  1€0  Pa.  483,  28  Atl.  853  (vol.  1,  p. 
48). 

Butler  V.  McOorrisk,  52  C.  C.  A.  212,  114  Fed.  300  (1902).  8th  Circ.  A 
deed  conveyed  "all  the  coal  and  the  right  to  mine  and  remove  the  same" 
under  certain  land,  and  declared  that  the  grantee  "is  to  mine  and  remove 
said  coal  by  May  1,  1891,  and  no  coal  is  to  be  mined  after  that  date.  By 
accepting  this  conveyance,  the  grantee  agrees  to  mine  and  remove  said  coal 
by  May  1, 1891".  Held  that  the  deed  conveyed  to  the  grantee  as  much  coal 
as  be  saw  fit  to  remove  before  May  1, 1891,  and  the  right  to  the  coal  termin- 
ated on  that  date,  for  thereafter  the  grantee  could  not  mine  or  remove  it. 
"The  right  to  mine  and  remove  the  coal  is  the  very  substance  of  this  con- 
tract. A  limitation  upon  that  right  is  necessarily  a  limitation  upon  the  coal 
conveyed,  for  the  coal  conveyed  is  of  no  use  or  utility  to  the  purchaser  with- 
out the  right  to  mine  and  remove,  and  there  can  be  no  implied  right  to  mine 
and  remove  the  coal  where  the  right  is  express  and  the  limitation  is 
expressly  put  upon  the  right** 

Alabama. 

Brooks  V.  Cook,  141  Ala.  499,  38  So.  641  (1904).  A  lease  of  mineral  rights 
and  privileges  on  certain  lands  for  a  term  of  ten  years  for  a  consideration 
of  $1  and  a  royalty  on  all  ore  mined,  based  on  the  assumption  that  certain 
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ore  exists,  Is  nothing  more  or  less  than  a  sale  by  them  of  the  ore  which 
both  parties  supposed  to  exist,  and,  if  the  evidence  shows  that  said  ore  did 
not  exist,  then  the  obligation  of  the  lessees  to  mine  was  at  an  end,  as  was 
likewise  their  obligation  to  pay  royalty. 

"Whether  you  denominate  It  a  lease  or  by  any  other  name,  when  a  man 
acquires  the  right  to  take  ore  out  of  the  land,  he  takes  away  a  part  of  the 
substance  of  the  real  estate  itself,  and  whether  the  consideration  be  called 
'royalty*  or  by  any  other  name,  it  is  paid  for  the  purchase  of  the  substance 
which  Is  taken  away.  Consequently  such  a  contract  is  a  conveyance  of  a 
part  of  the  real  estate,  and  must  be  executed  with  the  formalities  required 
for  conveyances  of  real  estate." 

Oulf  Coal  do  Coke  Co,  v,  Alabama  Coal  A  Coke  Co,,  145  Ala.  228,  40  So. 
397,  7  L.  R.  A.  (N.  S.)  712  (1906).  Section  809  et  seq.  of  the  Code  of  1800 
says,  "When  any  person  is  in  peaceable  possession  of  lands,  whether  actual 
or  constructive,  claiming  to  own  the  same  and  his  title  thereto  or  to  any  part 
thereof  is  denied  or  disputed,  such  person  so  In  possession  may  bring  and 
maintain  a  suit  In  equity  to  settle  the  title  to  such  land  and  to  clear  up  nil 
doubts  and  disputes  concerning  the  same."  "It  is  admitted  that  the  coal 
and  other  mineral  are  a  part  of  the  land,  but  the  contention  seems  to  pro- 
ceed upon  the  theory  that,  because  this  Interest  does  not  comprise  the  whole 
of  the  land,  therefore  it  is  not  land  within  the  meaning  of  the  word  'lands' 
employed  in  the  statute.  We  think  this  a  too  narrow  and  technical  con- 
struction. The  statute  Is  a  remedial  one  and  should  be  liberally  construed. 
Whenever  a  person  acquires  such  an  interest  In  land  as  Is  capable  of  being 
possessed  peaceably,  and  it  is  so  possessed,  we  are  of  the  opinion  that  the 
statute  affords  the  owner  of  such  an  Interest  a  remedy  to  have  its  title 
quieted." 

Colorado. 

Bogart  v,  Amanda  Conaol  Gold  Min.  Co.,  32  Colo.  32,  74  Pac.  882  (1903). 
"Unquestionably  in  mineral  land  there  may  be  a  severance  of  estates; 
the  mineral  constituting  a  separate  corporeal  hereditament,  capable  of 
distinct  conveyance  from  the  surface  or  the  soil,  each  estate  being  in  sep- 
arate owners.  But  It  is  also  true  that,  until  there  has  been  a  severance, 
ownership  of  the  surface  carries  with  it  ownership  of  the  minerals  beneath 
the  surface." 

Georgia. 

Phillips  V.  ColUnsville  Oranite  Co,,  123  Ga.  830,  51  S.  E.  606  (1905).  See 
this  case  under  chap.  XXI,  below. 

Illinois. 

Catlin  Coal  Co,  v,  Lloyd,  176  111.  275,  52  N.  E.  144   (1898).     "The  ci»n 
elusion  seems  to  be  inevitable  that  coal  and  minerals  in  place  where  the 
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title  thereto  has  been  seTered  from  the  title  to  the  surface,  constitute  land 
as  fully  as  does  the  surface,  and  as  such  are  subject  to  all  the  laws  of 
possession  and  conveyance  of  real  estate,  and  the  owner  thereof  has  all  of 
the  rights  of  an  owner  in  land,  and  may  invoke  every  legal  right  to  assert 
and  defend  his  title  that  is  provided  for  owners  of  title  in  fee  to  the  sur- 
face, and  no  reason  is  iierceived  why  he  should  be  denied  the  beneficial 
operation  of  our  statute  of  limitations." 

Smooi  17.  Consolidated  Coal  Co.,  114  111.  App.  512  (1904).  "The  conveyance 
of  coal  in  place,  beneath  the  surface,  operates  to  create  a  distinct  and 
separate  estate  in  the  grantee,  entirely  independent  of  the  estate  and  rights 
of  the  owner  of  the  surface.  *  *  *  go  the  owner  of  the  entire  estate 
in  a  tract  of  land  containing  several  distinct  and  separate  minerals  may, 
by  apt  conveyances,  vest  in  each  of  several  grantees  distinct  and  separate 
estates  in  the  tract" 

Where  a  deed  grants  "all  the  coal  In  and  under"  a  certain  described  trace 
of  land,  with  the  right  to  mine  and  remove  the  same,  such  deed  creates  In 
the  grantee  an  estate  in  the  coal  only,  as  a  distinct  and  separate  entity, 
in  the  tract  of  land  described,  and  by  necessary  implication  reserves  to  the 
grantor  the  title  and  right  to  all  and  every  other  estate  therein.  The  fact 
that  iron  pyrites  are  found  in  the  vein  of  coal,  more  or  less  intermingled  with 
the  coal,  and  necessarily  removed  from  their  place  of  deposit  in  the  opera- 
tion of  mining  the  coal,  does  not  pass  title  to  the  Iron  pyrites  to  the  grantee 
as  an  appurtenance  of  the  coal.  Each  of  the  two  minerals  being,  in  legal  con- 
templation, land,  neither  would  pass  by  grant  of  one,  as  appurtenant  to  the 
other,  nnless  particularly  designated.  In  such  case,  therefore,  the  grantor 
can  recover  damages  for  all  iron  pyrites  mined  and  converted  by  the 
grantee,  but,  since  the  removal  of  the  iron  pyrites  is  not  attributable  to  neg- 
ligence or  inadvertence,  but  is  necessitated  by  the  removal  of  the  coal  to 
which  the  grantee  had  a  right,  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  the  conversion,  that  is,  the  value  of  the  mineral  af 
the  mouth  of  the  pit  less  the  cost  of  digging  it  and  of  carrying  it  to  the 
mouth  of  the  pit  and  of  separating  it  from  the  merchantable  coal. 

Brand  v.  Consolidated  Coal  Co.,  219  111.  543,  76  N.  B.  849  (1906).  CJoal  <n 
place  onderlying  land  and  constituting  a  substratum  of  the  real  estate  In 
itself  real  estate,  which  may  be  severed  from  the  surface,  and  the  title 
thereto  may  be  in  one  person,  while  the  title  to  the  surface  Is  In  another. 
Such  an  estate  in  underlying  coal  when  held  by  tenants  in  common  may  be 
the  subject  of  partition. 


Cherokee  d  Pittsburg  Coal  d  Min.  Co.  v.  Board  of  Comers  of  Crawford 
County,  71  Kan.  276»  80  Pac.  601  (1906).  Minerals  in  the  earth  are  real 
estate,  and,  when  the  owner  of  them  has  not  the  fee  to  the  surface  of  such 
land,  they  should  be  separately  assessed  and  taxed. 
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Ohio. 

Moore  r.  Indian  Camp  Coal  Co.,  75  Ohio,  493,  80  N.  E.  6  (1907).  "There 
may  be  a  complete  severance  of  the  ownership  of  the  surface  of  land  from 
the  ownership  of  the  different  strata  of  mineral  which  may  underlie  the 
surface;  and  the  creation  of  a  separate  interest  in  the  mineral  with  the 
right  to  remove  the  same,  whether  by  deed,  grant,  lease,  reservation  or 
exception,  unless  expressly  restricted,  confers  upon  the  owner  of  the  min- 
eral a  fee  simple  estate,  which  is  of  course  determinable  upon  the  exhaust- 
ion of  the  mine.  *  *  The  grant  of  such  an  estate  in  the  mineral,  in 
whatever  form,  necessarily  implies  the  right  to  use  or  remove  such  portions 
of  the  containing  strata  as  may  be  necessarj'or  proper  for  the  convenient 
and  proper  removal  of  the  mineral  itself,  having  regard  at  the  same  time  to 
the  right  of  the  surface  owner  to  subjacent  support." 

"The  mine  owner  has  the  right  to  use  as  he  may  choose,  but  without  in- 
jury to  the  owner  of  the  soil,  the  space  left  by  excavation  of  the  mineral  so 
long  as  it  remains  a  mine;  that  is  to  say,  until  the  mineral  shall  be  prac- 
tically exhausted.  It  results  from  the  absolute  proprietorship  over  the 
mineral  in  place,  that  the  owner  thereof  has  a  like  interest  in  the  contain- 
ing chamber  until  the  termination  of  the  estate.  ♦  ♦  ♦  The  empty 
space  is  not  merely  property  which  may  be  used  as  an  incident  to  the  re- 
moval of  the  mineral  included  in  the  grant;  but  he  may  use  the  space, 
created  by  removal  of  mineral  within  the  grant,  as  a  way  for  the  carriage 
of  minerals  from  his  adjoining  lands,  or  he  may  cut  a  passage  through  the 
minerals  and  use  it  for  the  carriage  of  minerals  from  his  other  lands." 

Hutson  Coal  Co,  v,  Hughes,  29  Ohio  Circ.  Ct  R.  139  (1906).  D.  by 
written  agreement  bargained,  sold  and  conveyed  all  the  mineral  and  stone 
coal  underlying  a  certain  tract,  and  the  grantees  agreed  within  six  months 
to  test  the  land  by  drilling,  and  in  case  they  found  coal  of  the  quantity  and 
quality  to  warrant  mining,  to  mine  the  same  and  pay  a  fixed  royalty  on 
all  merchantable  coal  taken  out  The  agreement  conferred  upon  the 
grantees  the  privil^e  of  abandoning  the  property  when  the  coal  was  ex- 
hausted. This  was  held  not  to  be  a  lease  but  a  sale,  and  after  D*s  death 
his  heirs  could  not  sue  for  the  royalty  as  rental.  It  was  personal  property 
and  passed  to  his  personal  representatives. 

Pennsylvania. 

Maffct  Estate,  9  Kulp,  136  (1897).    See  this  case  on  page  8. 

Finnegan  v.  Stineman,  5  Pa.  Super.  Ct.  124  (1897).  "That  minerals 
beneath  the  surface  of  a  tract  of  land  may  be  conveyed  by  deed,' 
distinct  from  the  right  to  the  surface,  )s,  of  course,  unquestioned.  After 
severance  of  the  surface  from  the  underlying  strata,  whether  by  reservation 
or  by  express  grant,  the  mineral  right  is  an  independent  interest  in  land ;  It 
forms  a  distinct  possession;  is  held  upon  a  distinct  title;  and  is  as  much 
the  subject  of  sale,  devise  or  inheritance  and  of  separate  taxation  and  in- 
cumbrance as  the  surface.    The  technical  words  'grant,  bargain  and  sell,' 
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or  the  like,  are  not  necessary  to  the  creation  of  a  separate  estate  in  the 
coal,  provided  the  intention  to  sell  the  coal  is  manifest ;  and  it  is  now  too 
well  settled  to  admit  of  argument,  that  an  instrument  which  is  in  terms  a 
demise  of  all  the  coal  in,  under  and  upon  a  tract  of  land,  with  the  un- 
qualified right  to  mine  and  remove  the  same,  is  a  sale  of  the  coal  in  place; 
and  this,  too,  whether  the  purchase  money  stipulated  for  is  a  lump  sum  or 
is  a  certain  price  for  every  ton  mined,  and  is  called  rent  or  royalty.  San- 
derson V.  Scranton,  105  Pa.  469 ;  Delaware  L.  &  W.  R.  Go.  v.  Sanderson,  109 
Pa.  583,  1  Atl.  394,  58  Am.  SL  Rep.  743 ;  Montooth  v.  Gamble,  123  Pa.  240, 
16  Atl.  594 ;  Kingsley  v.  Hillside  Coal  &  Iron  Co.,  144  Pa.  613,  23  Atl.  250 ; 
Lazarus'  Estate,  145  Pa.  1,  23  Atl.  372 ;  Timlin  v.  Brown,  158  Pa.  606, 28  Atl. 
236 ;  Plummer  v.  Hillside  Coal  &  Iron  Co.,  160  Pa.  483,  28  Atl.  853 ;  Lehigh 
ft  Wilkes-Barre  Coal  Co.  v.  Wright,  177  Pa.  387,  35  Atl.  919;  Hope's 
Appeal,  29  Weekly  Notes  Cases,  365;  Fairchlld  v.  Fairchlld,  7  Cent.  Rep. 
873.  It  was  intimated  in  R,  R,  Co.  v.  Sanderson  that  there  might  possibly 
be  a  distinction  between  a  perpetual  lease,  that  is,  one  to  continue  until  all 
the  coal  under  the  tract  Is  mined,  and  a  term  lease,  but  this  distinction 
has  not  been  recognised  in  later  cases.  'Where  a  fair  interpretation  of  the 
writtexk  agreement  shows  that  a  sale  was  intended  by  the  parties  and  a 
right  to  mine  and  remove  all  the  coal  is  conferred  by  It  in  express  terms,  or 
by  plain  and  necessary  implication,  it  will  constitute  a  sale,  notwithstand- 
ing a  term  is  created  within  which  the  coal  is  to  be  taken  out.'  Kingsley 
v.  C.  &  I.  Co.,  supra." 

Delaware  d  Hud9on  Canal  Co.  v»  Hughes,  183  Pa.  66,  63  Am.  St.  Rep. 
743,  38  L.  R.  A.  826  (1897).  "If  the  owner  grants  to  another  the  right  or 
privilege  of  taking  coal  from  his  lands  this  grant,  if  not  an  exclusive  one, 
is  not  the  grant  of  an  interest  in  land,  but  of  an  easement  or  incorporeal 
right  which  leaves  the  title  to  the  coal  In  place  remaining  In  the  grantor. 
But  a  grant  of  all  the  coal,  or  of  the  exclusive  right  to  mine  the  coal,  is 
a  sale  of  the  coal  in  place. 

**The  conveyance  of  the  coal  creates  in  the  vendee  an  interest  in 
land.  The  deed  or  other  conveyance  is  within  the  recording  acts,  and  is 
subject  to  all  the  rules  and  regulations  governing  conveyances  of  the  sur- 
face. It  may  convey  an  estate  in  fee  simple  in  the  coal  or  other  mineral, 
or  any  lesser  estate,  in  the  same  manner  and  by  the  same  words  of  grant 
made  use  of  in  conveyances  of  the  surface.  When  such  a  conveyance  has 
been  made  of  the  coal  or  other  mineral  it  works  a  severance  of  the  estate  so 
conveyed  from  the  surface  and  if  the  deed  be  recorded  it  is  constructive 
notice  to  all  the  world  of  the  fact  of  severance.  Thenceforward  the  owner 
of  the  soil  may  cultivate,  inclose  and  reside  upon  his  estate  for  any  length 
of  time,  but  his  possession  will  not  extend  below  it.  It  will  not  grasp  or 
affect  in  the  slightest  degree  the  estate  below  him  which  has  been  severed 
by  the  deed.  In  like  manner  the  owner  of  the  mineral  estate  may  enter 
upon  and  operate  it  while  the  owner  of  the  surface  is  leaving  his  estate 
unoccupied  and  wild,  but  the  possession  of  the  lower  estate  will  not  reach 
upward  and  attach  to  the  surface.    Each  estate  may  be  occupied,  conveyed. 
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Incumbered,  Bold  by  the  sheriff  or  allotted  in  partition  without  any  effect 
upon  the  other."    See  this  case  also  under  chapter  XVIII,  below. 

Hosack  V,  CrilU  18  Pa.  Super.  Ct  90  (1901).  U.  by  article  of  agreement 
granted,  bargained  and  sold  to  W.,  his  heirs  and  assigns,  "all  the  mineral, 
coal  and  iron  In,  upon  and  under"  a  certain  tract  of  land,  with  rights  of 
Ingress  and  egress,  of  exploring  and  removing  ore,  etc.,  and  of  occupying 
the  surface  with  necessary  buildings  and  refuse.  W.  agreed  to  search  for 
coal  and  ore,  and  in  case  of  finding  them  in  such  quantity  and  quality  as  to 
justify  mining,  to  open  and  work  mines  and  pay  $10  per  annum  after  com- 
pletion of  a  railroad  by  which  they  could  be  taken  to  market  and  also  a 
royalty  on  coal  mined  and  removed,  failure  to  pay  rental  to  be  deemed  an 
abandoment,  and  if  tlie  railroad  was  not  built  in  15  years,  annual  payments 
to  be  made,  etc. 

H.  subsequently  died  and  by  bis  will  devised  the  above  tract  of  land  to 
his  daughter  C.  Held  C.  was  not  entitled  to  royalties;  these  passed  as 
part  of  the  residuary  estate.  The  conveyance  to  W.  was  not  a  mere  license 
or  option  but  was  a  sale  of  the  coal  in  place.  A  separate  estate  in  the  coal 
was  created,  which  passed  to  W. ;  H.  retained  the  surface  only.  This 
passed  to  C.  under  the  will.  The  royalties  were  purchase  money,  which 
was  distributable  as  personalty.  Followed  in  Hosack  v.  Grill,  204  Pa.  97, 
53  Atl.  640  (1902). 

Denniaton  t\  Haddock,  200  Pa.  426,  50  Atl.  197  (1901).  Mitchell,  J.:  "It 
has  been  said  in  a  number  of  cases  tliat  a  conveyance  of  the  right  to  mine 
and  remove  all  the  coal  In  a  given  tract  of  land,  is  a  sale  of  the  coal  in  place 
although  the  conveyance  may  be  called  a  lease.  The  expression  is  unfortu- 
nate, for  while  it  may  have  produced  no  erroneous  result  in  the  cases  where 
it  Is  used,  It  tends  to  substitute  the  general  rules  appertaining  to  sales,  for 
the  rules  properly  applicable  to  the  particular  contract  that  may  be  under 
consideration  by  the  court.  Thus  for  example,  in  Hope's  Ai>i>eftl,  29 
Weekly  Notes  Cases,  365,  which  is  practically  the  starting  place  of  the  error, 
the  agreement  though  called  a  lease  was  a  purchase  of  the  coal  at  a  fixed 
price  per  acre,  making  a  liquidated  gross  sum,  which  was  payable  absolutely 
in  instalments  ending  within  thirteen  years,  though  the  lessee  had  a 
nominal  term  of  ninety-nine  in  which  to  remove  the  coal.  It  was  Justly  said 
by  the  learned  court  below  whose  decision  was  afilrmed  here  that  it  was 
^manifest  that  the  parties  contemplated  an  actual  sale  of  the  coal,  and  not 
a  lease  in  the  ordinary  use  of  that  word.'  In  Sanderson  v.  Scranton,  105 
Pa.  469,  the  lease  was  expressly  made,  'perpetual  until  all  the  coal  under 
the  tract  is  mined.'  and  it  was  held  that  this  was  such  a  complete  severance 
that  the  taxes  of  the  city  of  Scranton  on  the  coal  in  place  were  chargeable 
to  the  lessee  and  not  the  lessor.  So  in  Kingsley  v.  Hillside  Goal  &  Iron  Go.. 
144  Pa.  613,  23  Atl.  250,  it  was  again  held  that  there  was  such  a  severance 
that  occupation  of  the  surface  was  not  an  adverse  possession  even  against 
a  lessee  who  had  not  opened  up  or  entered  on  actual  possession  of  the  coal. 

"With  the  decisions  in  these  cases  no  fault  can  be  found,  but  the  expres- 
sion that  a  conveyance  of  coal  in  place,  even  by  a  lease  for  a  limited  term  is 
a  sale,  is  inaccurate  as  a  general  proposition  of  law,  and  unfortunate  from 
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its  tendency  to  mislead,  wliich  is  apparent  in  some  of  the  subsequent  cases. 
Whether  it  would  be  better  to  call  such  an  instrument  accurately  what  it 
certainly  was  at  common  law,  a  lease  without  impeachment  of  waste,  or 
to  endeavor  to  reconcile  all  the  decisions  by  calling  it  a  conditional  sale. 
is  not  necessary  at  present  to  discuss.  The  point  to  be  noted  is  that  tho 
rules  applicable  to  sales  are  not  to  be  applied  indiscriminately  to  such  in- 
struments but  each  is  to  be  construed  like  any  other  contract  by  its  own 
terms.  • 

''The  defense  in  the  present  case  is  an  ingenious  misapplication  of  the 
principle  of  a  sale.  Appellant  in  compliance  with  his  obligation  under  the 
lease  paid  a  minimum  royalty  each  year,  and  at  the  end  of  his  term  had 
paid  more  royalty  than  would  have  been  required  by  the  coal  actually 
mined.  He  remained  in  possession  of  the  land  for  a  year  under  arrange- 
ment with  one  of  the  owners,  and  then  took  a  new  lease,  under  which  the 
royalties  now  sued  for  accrued-  He  now  claims  to  defalk  the  overpayments 
under  the  old  lease,  on  the  ground  that  he  had  paid  for  the  coal  and  wa.") 
entitled  to  it  without  further  charge,  because  under  his  continued  posses- 
sion he  could  take  it  away  without  a  trespass.  The  defect  of  this  view  is 
In  the  assumption  that  he  had  paid  for  the  coal.  He  had  not.  He  had  paid 
his  reut  on  the  stipulated  terms,  but  he  had  paid  nothing  for  the  coal  in 
place.  His  sole  claim  and  title  to  that  was  to  mine  it  during  the  term  of 
the  lease.  As  to  it  he  was  in  the  position  of  a  lessee  of  a  house  bound  to 
pay  rent  whether  he  occupied  it  or  not.  The  fact  that  he  paid  without 
occupying  it  would  not  excuse  his  liability  for  further  rent  if  he  accepte«1 
a  new  lease. 

"Appellant  admitfl  that  if  he  had  gone  out  of  possession  at  the  termina- 
tion of  his  lease,  he  would  have  had  no  further  claim  to  the  coal,  but  his 
reason  assigned  is  not  the  correct  one.  The  right  to  remove  the  coal  would 
have  ended,  not  because  the  lessee  had  forfeited  or  abandoned  his  property 
in  it  but  because  he  had  never  acquired  any  such  property,  his  right  to  do 
so  being  expressly  limited  to  the  term  covered  by  the  lease. 

"There  Is  no  analogy  to  the  case  of  trade  fixtures.  Such  fixtures  start 
as  the  property  of  the  tenant,  and  remain  his  until  he  forfeits  them  by  fall- 
ing to  detach  them  from  the  realty  while  he  is  in  possession.  Here  the  coal 
never  was  appellant's  and  his  only  right  to  acquire  it  was  limited  to  the 
term. 

"Nor  can  the  argument  that  time  was  not  of  the  essence  of  the  contract 
prevail.  The  principle  invoked  is  not  applicable.  Time  in  a  lease  in  respect 
to  the  length  of  the  term  is  a  limitation  of  the  estate,,  and  always  of  the 
essence  of  the  conveyance." 

Dorr  V.  Reynolds,  26  Pa.  Super.  Ct.  139  (1904).  "It  was  said  in  Hosack 
V.  Crlll,  18  Pa.  Super.  Ct  90,  that :  'It  is  now  well  settled  that  an  instru- 
ment which  is  In  its  terms  a  demise  of  all  coal  in,  under  and  upon  a  tract 
of  land,  with  the  unqualified  right  to  mine  and  remove  the  same,  is  a  sale 
of  the  coal  in  place.  And  this,  too,  whether  the  purchase  price  is  a  lump 
sum  or  is  a  certain  rent  or  royalty,  and  notwithstanding  a  term  is  specified 
in  which  the  coal  is  to  be  taken  out'    Numerous  authorities  are  cited  In 
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support  of  that  declaration  of  law.  The  fact  that  the  instrument  is  called 
a  lease  and  the  parties  describe  tbemselTes  as  lessor  and  lessee  and  that 
payment  for  the  coal  is  called  rent  does  not  change  the  legal  effect  of  the 
deed." 

"It  cannot  be  doubted  that  the  intention  of  the  contracting  parties  in  this 
case  was  there  should  be  a  sale  of  all  the  coal.  It  is  so  expressed  lu 
the  deed  and  the  provisions  of  the  contract  as  to  mining  do  not  admit  any 
other  conclusions.  The  time  within  which  the  coal  must  be  removed  is  not 
limited  and  the  grantee  is  authorized  to  mine  all  the  coal  that  is  merchant- 
able. He  was  bound,  moreover,  to  pay  for  the  quantity  of  coal  stipulated 
to  be  mined  whether  it  was  mined  or  not 

"The  provision  for  the  right  of  surrender  by  the  grantee  in  the  event  that 
coal  could  not  be  mined  at  an  average  cost  not  exceeding  the  average  cost 
of  mining  in  the  mines  of  any  one  of  the  companies  named  in  the  contract 
or  the  liberty  of  forfeiture  for  nonperformance  according  to  the  terms  of 
the  contract  does  not  change  the  character  of  the  interest  acquired  by  the 
grant    The  estate  is  held  subject  to  these  conditions." 

Hus8  V,  Jacohs,  210  Pa.  145,  59  Atl.  991  (1904).  A  deed  contained  this 
reservation :  "And  it  is  further  covenanted  and  agreed  that  this  deed  does 
not  convey  any  right,  title  or  Interest  to  the  party  of  the  second  part  In 
coal  or  coal  lands  situated  beneath  the  said  property,  but  that  the  said 
parties  of  the  first  part  shall  still  hold  possession  of  said  coal  banks  with  the 
right  of  mining  the  same,  and  the  right  of  way  to  said  coal  banks,  the  same 
as  if  this  deed  had  never  been  executed,  the  first  part  has  no  privilege  of 
selling  coal  at  the  banks." 

"This  was  a  complete  severance  of  the  coal  from  the  surface..  While  at 
the  date  of  this  deed  1859,  the  power  to  separate  land  horizontally  into  two 
or  more  estates  by  deed  was  not  generally  recognized  and  acted  upon  by 
the  profession,  although  the  power  had  long  been  settled  in  England  as 
well  as  the  construction  to  be  given  to  the  Instruments  of  severance,  yet 
Just  about  the  date  of  this  deed  October,  1858,  this  court  held  in  Caldwell 
V.  Fulton,  31  Pa.  475 :  *Coal  and  minerals  in  place  are  land.  It  is  no  longer 
to  be  doubted  that  they  are  subject  to  conveyance  as  such.*  The  tendency 
bad  been  in  many  cases  heretofore,  to  twist  the  right  to  the  mineral  into 
an  incorporeal  hereditament,  a  right  issuing  out  of  the  land,  instead  of  the 
land  itself.  In  about  a  year  afterwards,  this  case  was  followed  by  Caldwell 
T.  Copeland,  37  Pa.  427,  78  Am.  Rep.  436,  in  which  was  said:  'Mines  are 
land  and  subject  to  the  same  laws  of  possession  and  conveyance.*  This  has 
been  the  settled  law  consistently  followed  by  us  since.  When  then,  Huss 
took  his  deed  from  Leonard's  heirs  he  took  an  absolute  estate  in  fee 
simple  in  the  land  extending  indefinitely  downwards  as  well  as  upwards. 
When  he  made  his  deed  to  Long,  by  the  reservation,  he  severed  his  estate 
horizontally,  he  did  not  convey  the  coal  which  he  continued,  to  hold  under 
the  Leonard  deed,  he  did  convey  the  surface  to  Long  and  that  was  his  no 
longer;  but  the  coal  was  his  land  thereafter  Just  as  much  as  the  surface 
was  Long*s  land.  He  could  no  more  be  divested  of  any  right  or  title  to  this 
substratum  of  land  than  Long  could  be  divested  of  his  superstratum,  the 
surface."    Dean,  J. 
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Coolbaugh  v.  Lehigh  d  Wilkes-Barre  Coal  Co,,  213  Pa.  28,  62  Atl.  94,  4 
L.  K.  A.  (N.  S.)  207  (1005).    On  August  30,  1870,  Milton  Dana  and  others, 
owners  of  coal  lands  in  Luzerne  county,  entered  into  an  agreement  with  the 
WlULes-Barre  Coal  and  Iron  Ck)nipany,  granting,  demising  and  leasing  unto 
it,  its  successors  and  assigns,  all  the  coal  in  said  lands.    The  appellee  suc- 
ceeded to  all  the  rights  of  the  original  lessee.    The  demise  or  lease,  as  the 
agreement  is  termed  by  the  parties,  was  to  date  from  January  1,  1870,  and 
"to  determine  and  end  when  all  the  mineable  (and)  anthracite  coal  shall 
have  been  mined  and  removed  from  the  demised  premises,  unless  the  term 
be  sooner  ended  under  provisions'*    thereinafter    contained.      The    lessee 
covenanted  to  pay  to  the  lessors  the  annual  rental  of  $20,(XX),  in  quarterly 
instalments   of  $5,000  each,   in   considration   of   which   it   is   permitted 
annually  to  mine  and  remove  80,000  tons  of  coal.    There  is  a  further  pro- 
vision that,  **if  the  said  party  of  the  scond  part   shall   pay   said   twenty 
thousand  dollars  rent  in  any  one  year,  as  is  hereinbefore  provided,  and  dur- 
ing that  year  less  than  eighty  thousand  tons  of  coal,  of  the  pounds  afore- 
said, be  mined  and  removed,  the  said  party  of  the  second  part  may,  in  any 
subsequent  year  within  six  years  thereafter,  during  the  continuance  of  this 
lease,  mine  and  move  sufficient  coal  to  make  up  the  deficiency."     On  de- 
fault in  the  payment  of  *'an  installment  of  rent,  or  any  part  thereof,"  for 
a  period  of  sixty  days,  it  was  covenanted  and  agreed  that  the  lessors,  in 
their  option,  might  declare  the  term  of  the  'iease"   at^  an  end,  and  the 
*iease*'  was  thereupon  to  absolutely  cease  and  determine.    Dana  received 
his  share  of  the  payments  made  for  the  coal  to  April  1,  1880.    On  April  3, 
1880,  the  sheriff  on  execution  against  him  sold  all  his  "right,  title  and  in- 
terest in  and  to  all  the  coal  in  and  under"  the  land  embraced  in  the  lease. 
It  was  held  that  by  this  sale  there  passed  to  the  purchasers  Dana*s  right 
to  receive  rentals  or  royalty  under  the  lease.    After  quoting  with  approval 
Denniston  v.  Haddock,  as  above,  the  court  said :    "If  the  lessee  had  paid  the 
rental  of  $20,(XX)  for  the  first  year,  but  had  mined  no  coal,  and  in   the 
second  year,  on  its  default  in  payment  of  a  quarter's  rent,  the  lessors  had, 
in  accordance  with  the  terms  of  the  lease,  declared  it  terminated,  and  re- 
sumed possession  under  the  forf^ture  clause,  the  lessee  could  not  thereafter 
have  mined  and  removed  any  coal  because  it  had  paid  $20,000  for  the  first 
year.    This  is  the  clear  meaning  and  intent  of  the  contract    That  sum 
would  have  been  retained  simply  as  rent  paid  and  received  as  such  for  the 
rli^t  to  occupy  and  use  the  land  by  removing  the  coal  therefrom  for  one 
year.    Lehigh  &  Wilkes-Barre  Coal  Co.  v.  Wright,  177  Pa.  387,  35  Atl.  919; 
Lehigh  Valley  Coal  Co.  v.  Everhart,  206  Pa.  118,  55  Atl.  864.    It  is  only 
'during  the  continuance  of  the  lease,*  that  is,  before  the  rights  of  the  lessee 
have  terminated  by  a  forfeiture  of  them,  that  It  can,  during  any  six  years 
following  an  annual  payment  of  $20,000,  appropriate  to  the  payment  of 
coal  mined  so  much  of  that^sum  as  has  not  been  appropriated  in  any  prior 
year  to  the  payment  of  coal  mined.    After  the  expiration  of  six  years  no 
such  appropriation  can  be  made,  and  the  minimum  royalty  is  to  be  retained 
INirely  as  rent  for  the  yearns  occupancy  of  the  land. 
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"The  agreement  of  the  parties  is  that  the  minimum  rental  of  $20,000  may 
be  applied  by  the  lessee  on  account  of  the  purchase  money  of  the  coal,  pro- 
vided it  will  actually  purchase  and  acquire  title  in  the  manner  pointed  out 
in  the  agreement,  viz.,  by  mining  it  within  six  years.  Until  it  is  so  mined 
the  legal  title  remains  in  the  lessors,  and  if  not  taken  from  them  within 
six  years  during  the  continuance  of  the  lease  In  the  manner  stated^  the 
money  paid  them  belongs  to  them  as  rental  for  their  land  which  had  been 
occupied  by  the  lessee,  though  not  used  and  appropriated  by  It  as  it  had  the 
right  to  do.  This  was  just  the  situation  when  the  Interest  of  Dana  In  the 
coal  land  was  seized  and  sold  under  the  execution  against  him.  If  the  coal 
had  all  been  mined,  the  worked-out  space  would  have  reverted  to  him, 
and  what  had  not  been  worked  out  was  under  a  continuing  contingency  of 
reverting  to  him  by  a  forfeiture  of  the  lease.  He  still  had  an  Interest  in 
the  coa}  as  land,  title  to  portions  of  which,  and  in  the  end  to  all  of  which, 
he  had  agreed  should  pass  from  him  and  become  vested,  not  only  equitably, 
but  legally,  in  the  lessee,  as  from  time  to  time  it  acquired  the  legal  title  to 
the  coal  by  mining  and  removing  it  But  until  the  legal  title  was  so  taken 
from  him  it  remained  in  lilm,  as  in  the  case  of  any  vendor  of  real  estate. 
This  Is  the  title  that  was  still  in  him  when  it  was  sold  from  him  by  the 
sheriff  to  Birbeck  and  Van  Horn,  and  having  acquired  It,  they  are  now  en- 
titled to  all  the  rights  under  it  The  one  Involved  in  this  case  is  the  right 
to  the  royalties,  which,  under  the  agreement  of  August  30,  1870,  are  to  be 
reigarded  as  pro  tanto  purchase-money  payments  for  the  coal  in  place,  tf 
mined  and  removed  within  a  stipulated  time.  The  title  thereto  is 
acquired  by  using  these  royalties  within  the  stipulated  period  of  six  years 
during  the  continuance  of  the  lease  as  payments  for  coal  actually  taken 
out  and  away. 

*'As  the  question  raised  on  this  appeal  did  not  arise  in  any  of  the  cases 
holding  a  lease  like  the  present  to  be  a  sale  of  coal  in  place  as  land,  they 
are  not  to  be  regarded  as  in  conflict  with  the  view  here  expressed.  Though 
expressions  in  some  of  them  are  apparently  irreconcilable  with  it,  it  is  to  be 
remembered,  as  is  said  In  Denniston  v.  Haddock,  'the  rules  applicable  to 
sales  are  not  to  be  applied  indiscriminately'  to  these  leases ;  and  when,  as 
here,  the  question  Is  as  to  the  right  of  the  grantor  or  lessor  to  subject  the 
interest  in  the  land  which  remains  in  him  to  the  Hen  of  a  judgment  or 
mortgage,  no  other  doctrine  than  the  one  announced  by  the  court  below  can 
accord  with  reason  or  the  authorities  relating  to  the  Interest  retained  by 
a  vendor  under  an  agreement  for  the  sale  of  his  land.  The  order  of  the 
court  below  discharging  the  rule  for  judgment  is  affirmed." 

Qallagher  v.  Hicks,  216  Pa.  243,  65  Atl.  623  (1907).  "There  Is  no 
question  at  all  that  coal  or  other  minerals  may  be  severed  from  the  surface 
of  the  land,  and  may  run  in  its  own  dilFerent  line  of  title  without  reference 
to  the  other.  Nor  is  It  disputed  that  a  contract  regarding  coal  In  place  may 
be  a  sale  absolute,  a  conditional  sale  or  a  lease.  There  is  nothing  revolu 
tlonary  in  the  cases  referred  to.  In  Denniston  v.  Haddock  it  was  pointed 
out  that  in  Hope's  Appeal,  29  Weekly  Notes  Cases,  365,  there  was  in  fact 
a  sale  of  the  coal  in  place  and  the  case  was  directly  decided  on  that  basis. 
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But  an  unfortunate  expression  in  the  opinion  had  been  the  starting  point 
of  a  tendency  to  class  together  all  contracts  about  coal  in  place  as  absolute 
Bales  without  due  regard  to  each  particular  contract  and  the  obligation  to 
interpret  it  by  its  own  terms  and  Intent .  What  Denniston  y.  Haddock  and 
the  cases  which  have  followed  it  did  was  to  check  the  pendency  to  indis- 
criminate lumping  of  all  such  contracts  together  and  to  recall  in  regard  to 
them  the  true  principles  of  construction  applicable  alike  to  all  contracts." 

Chambers  leased  to  Hicks  '*a]l  the  coal  known  as  the  upper  Freeport  seam, 
lying  or  being  in,  upon  or  under  "a  certain  tract  of  land  **with  the  sole  and 
exclusive  right"  of  taking  coal,  etc.,  in  consideration  whereof  Hicks  agreed 
to  pay  Chambers,  "the  sum  of  six  cents  per  ton  for  each  and  every  ton  of 
2,240  pounds  of  coal  mined  or  dug  from  the  premises,  during  the  con- 
tinuance of  this  lease,  which  rent  or  royalty  shall  be  paid  monthly."  It  was 
further  agreed  that  if  sufficient  coal  was  not  mined  to  make  the  royalty  $50 
per  month,  yet  the  second  party  was  to  pay  the  $50  per  month,  and  the  pay- 
ment over  and  above  the  royalty  earned  was  to  be  considered  as  an  advance 
payment  for  coal  afterwards  mined  during  the  year.  Hicks  had  the  right 
to  surrender  the  lease  at  any  time  on  payment  of  all  royalties  due,  and  on 
the  other  hand  Chambers  could  declare  the  lease  forfeited  if  the  royalty 
should  remain  unpaid  for  three  months  after  it  should  be  due. 

So  far  as  the  lessor's  interest  is  concerned,  the  lease  is  not  substantially 
distinguishable  from  that  in  Coolbaugh  v.  Coal  Co.  He  had  a  continuing 
interest  in  the  land  which  was  bound  by  a  Judgment  against  him,  and  under 
a  sherilTs  sale  of  the  right,  title  and  interest  of  the  lessor,  the  right  to 
royalties  passed  to  the  purchaser. 

Turner  v.  Lehigh  Valley  Coal  Co.,  34  Pa.  Super.  Ct  101  (1907).  The 
owner  of  land  "demised,  leased  and  to  mine  let"  "all  the  coal  lying  and 
being  in.  under  and  upon"  the  land  "to  have  and  to  hold  the  said  coal  and 
surface  and  the  estates,  rights  and  privileges  hereby  devised,  with  the 
appurtenances,  *  •  •  until  the  merchantable  coal  upon  the  said 
premises  available  by  proper,  skillful  and  careful  workings  shall  have  been 
mined  out  and  exhausted."  The  instrument  provided  that  the  lessee  should 
pay  a  fixed  annual  sum  and  a  royalty  on  coal  mined  in  excess  of  a  fixed 
amount  and  also  that  the  lessor  should  be  "furnished  annually  during  the 
continuance  of  this  lease  with  eighteen  tons  of  prepared  coal  to  be  de- 
livered at  the  chutes  free  of  charge."  No  coal  was  mined,  but  the  defen- 
dant, the  assignee  of  the  lessee,  paid  the  minimum  royalty.  This  suit  was 
brought  by  the  successor  in  title  of  the  lessor  to  recover  the  value  of  pre- 
pared coal  which  was  to  have  been  furnished  to  the  lessor. 

"Whilst  the  paper  before  us  is  called  by  the  parties  a  'lease,*  and  con- 
tains many  provisions  properly  applicable  only  to  such  an  instrument,  yet 
it  contains  others,  and  th^  going  to  its  very  substance,  that  proclaim  the 
intention  of  the  parties  to  have  been  a  sale  of  all  the  coal  in  place  and  make 
this  contract  not  distinguishable  from  those  construed"  in  Scranton  v. 
Phillips,  94  Pa.  15,  and  Sanderson  v.  Scranton,  105  Pa.  469. 

"From  this  it  would  seem  to  follow  logically  that  the  consideration 
named  in  the  contract,  the  thing  of  value  moving  from  the  grantee  to  the 
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grantor,  was,  legally  speaking,  purchase  money.  And  this  would  be  true  not 
only  of  that  portion  of  the  consideration  which  was  to  be  paid  in  mpney, 
but  also  to  the  eighteen  tons  of  coaLto  'be  furnished  annually  during  ihe 
continuance  of  this  lease.*  " 

''In  the  recent  case  of  Goolbaugh  v.  Lehigh  &  Wilkeo-Barre  Goal  Co.,  2L'i  i 

Pa.  28,  62  All.  94,  4  L.  R.  A.  (N.  S.)  207,  it  was  held,  construing  a  contract 
substantially  like  the  one  now  before  us,  that,  as  to  the  coal  remaining  an- 
mined  at  any  particular  time,  the  lessor  still  retained  the  l^^al  title  so  that 
it  would  be  bound  by  the  lien  of  a  Judgment  against  him;  that  by  a 
Judicial  sale  following  an  execution  issued  on  such  Judgment  such  title 
would  be  divested,  and  thereafter  the  sheriffs  vendee  would  have  the  right 
to  receive  the  rent  or  royalties  reserved  in  the  lease.  Of  course,  if  the  in- 
strument now  under  consideration  be  regarded  as  a  lease,  pure  and  simple, 
and  the  consideration  to  be  paid  annually,  under  its  terms,  as  rent,  the 
transfer  of  the  title  to  the  demised  premises  would  carry  with  it  the  right 
to  the  receipt  of  the  rent  thereafter  accruing.  It  matters  not,  therefore, 
whether  we  regard  the  annual  furnishing  of  eighteen  tons  of  coal  as  part 
of  the  purchase  money  or  part  of  the  rent ;  in  either  case  the  present  plain- 
tiff, having  succeeded  to  the  ownership  of  the  undivided  one-third  of  the 
estate  of  the  original  grantors  or  lessors,  has  become  lawfully  Invested  with 
the  right  to  receive  that  proportion  of  the  annually  accruing  rent  or  pur- 
chase money." 

Arnold  v,  Cramer^  41  Pa.  Super.  Gt.  8  (1909).  By  the  terms  of  a  lease 
the  lessor  "let"  to  the  lessee  all  his  undivided  half  interest  in  certain 
described  land  for  the  term  of  ninety-nine  years  and  from  year  to  year 
thereafter,  in  consideration  of  a  royalty  on  all  coal  of  certain  grades,  mined 
and  sold  from  the  land,  the  lessee  covenanting  to  commence  selling  the 
coal  within  six  months,  and  to  mine  and  prepare  it  at  his  expense.  The 
lease  also  provided  that  the  lessee  should  have  full  control  and  entire  man- 
agement of  the  land,  surface  and  coal  during  the  continuance  of  the  lease, 
and  also  that  "This  lease  expires  when  coal  is  exhausted."  It  was  held  that 
this  was  a  sale  of  the  coal  in  place.  It  made  no  difference  what  words  of  con- 
veyance were  used,  if  from  the  language  of  the  whole  instrument  the  in- 
tention to  sell  is  apparent  How  this  is  to  be  reconciled  with  Dennlston  v. 
Haddock,  above,  page  42,  it  is  difficult  to  see. 

South  Carolina. 

National  Light  d  Thorium  Co.  v.  Alexander^  80  S.  G.  10,  61  S.  E.  214 
(1907).  A.  agreed  to  sell  to  B.  by  good  and  sufficient  deed  the  mineral  and 
mining  rights  of  his  land,  which  B.  agreed  to  buy.  Pending  execution  and 
delivery  of  the  deed  A.  agreed  to  permit  B.  to  take  and  remove  the  min- 
erals from  his  land,  with  the  right  to  mine  the  same  "and  such  privileges 
as  are  usually  granted  in  connection  with  such  mining,"  but  in  the  event 
of  A.  being  unable  to  convey  a  good  title,  etc.,  then  he  agreed  to  lease  the 
mining  rights  to  B.  for  ten  years  at  a  fixed  royalty,  B.  agreeing  in  such 
event  to  take  such  a  lease,  this  agreement  to  be  binding  on    the   heir». 
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executors,  assigns,  etc.,  of  the  parties.  Held  the  language  of  the  agreement 
is  inconsistent  with  a  revocable  license  and  shows  that  if  the  executory 
agreement  is  carried  into  effect  by  the  execution  of  a  deed,  it  will  confer 
upon  the  grantee  an  interest  in  the  land  itself  which  can  be  assigned. 


Murray  v.  Allred,  100  Tenn.  100,  43  S.  W.  355,  66  Am.  St.  Rep.  740,  39  L. 
R.  A.  249  (1897).  "In  mineral  lands,  the  surface,  as  adapted  to  cultivation. 
may  be  separated  from  the  right  to  dig  under  its  surface  for  ore  and  one 
person  may  hold  one  of  these  rights,  while  another  holds  the  right  of  the 
other."  The  possession  of  the  surface  therefore  is  not  adverse  possession  of 
the  minerals  under  the  statute  of  limitations. 

McBumey  v,  Glenmary  Coal  d  Coke  Co,,  118  S.  W.  694  (1909).  "While 
It  is  true  that  coal,  minerals,  etc.,  may  be  by  deed  severed  and  separated 
from  the  rest  of  the  land  and  become  subject  to  the  laws  of  devise,  descent 
and  conveyance,  as  in  their  nature  they  are  inseparably  mixed  and  con- 
nected with  the  balance  of  the  land,  a  conveyance  of  the  minerals  in  a  tract 
of  land  does  not  in  the  technical  sense  of  the  word  create  a  s^>arate  and 
distinct  estate;  but  it  separates  a  part  of  the  property  from  the  balance, 
and  the  right  of  ownership  and  control  of  coal  and  other  minerals  may  be, 
and  usually  is,  in  entire  harmony  and  consistent  with  all  other  rights  of 
ownership  to  the  surface  and  any  other  parts  of  the  land.'* 

Utah. 

£mith  V.  Jones,  21  Utah,  270,  00  Pac  1104  (1900).  The  surface  of  min- 
eral lands  may  be  owned  by  one  person,  and  the  mineral  underneath  by 
another,  each  with  an  indefeasible  title.  When  so  owned  they  constitute 
separate  corporeal  hereditaments,  with  all  the  incidents  of  separate  owner- 
ship, and  the  surface  land  may  be  partitioned  the  same  as  where  there  is  no 
mineral  under  it 

Virginia. 

Virginia  Coal  d  Iron  Co.  v.  Kelly,  93  Va.  332,  24  S.  E.  1020  (1896).  The 
owners  of  the  surface  and  the  underlying  minerals  where  there  has  been 
a  severance  of  estates  are  not  tenants  in  common,  and  therefore  when  the 
surface  owner  acquires  an  outstanding  interest  it  does  not  inure  to  the 
benefit  of  the  mineral  owner. 

Rlely,  J. :  'T^and  Includes  everything  belonging  or  attached  to  it.  It  in- 
clodea  the  surface  and  whatever  is  contained  within  or  beneath  the  surface. 
It  indndes  the  minerals  buried  in  its  depths,  or  which  crop  out  of  its  sur- 
face^ and  the  woods  and  trees  growing  upon  it 

"And  it  Is  now  a  familiar  doctrine  that  in  these  various  subjects  separate 
and  distinct  freeholds  may  be  created  and  owned  by  different  persons  by 
separate  and  ind^^ndent  titles.    One  may  own  the  surface,  another  the 
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coal,  and  another  still  some  other  mineral,  all  within  the  same  parcel  of 
land.    Each  may  have  a  fee  or  less  estate  in  his  respective  part" 

*'The  V.  G.  &  I.  Co.  acquired  the  title  of  H.  to  the  minerals  and  timber  and 
K.  acquired  the  title  of  C.  to  the  surface.  They  became  the  owners  of  estates 
in  fee  in  distinct  and  separate  parts  of  the  land ;  as  much  so  as  if  they  had 
acquired  title  to  separate  portions  of  a  certain  parcel  of  land.  *The  divi- 
sion was  as  complete  as  if  it  had  been  made  by  lines  on  the  surface." 
Their  respective  estates  were  the  subjects  of  independent  taxation.  They 
were  not  the  owners  of  undivided  Interests  in  the  same  subject  at  the  time 
K.  bought  in  the  V.  title,  but  were  the  owners  of  distinct  subjects  of  en- 
tirely different  natures.  They  did  not  own  interests  or  shares  in  the  same 
freehold,  but  owned  separate  freeholds,  which  were  separately  the  subjects 
of  possession,  enjoyment  and  Incumbrance.  Title  to  the  freehold  of  one, 
either  In  the  surface  or  In  the  minerals,  could  not  be  acquired  by  adverse 
possession  of  the  other.  •  •  •  The  V.  C.  &  I.  Ck>.  alone  owned  the  min- 
erals and  timber;  K.  alone  owned  the  surface.  Thero  was  no  community 
of  interest  between  them.  Hence  it  has  been  held  that  the  owner  of  the 
surface  of  a  parcel  of  land  and  the  owner  of  the  minerals  under  the  same 
are  not  joint  tenants,  nor  tenants  in  common.  Neill  v.  Lacey,  110  Pa.  294, 
1  Ati.  325,  and  Powell  v.  Lantzy,  173  Pa.  543,  34  Atl.  450." 

Interstate  Coal  d  Iron  Co,  v.  Clintwood  Coal  d  Timber  Co.,  105  Va.  574, 
64  S.  E.  593  (1906).  The  ownership  of  coal  or  other  underlying  mineral 
may  be  separated  from  the  surface  by  a  deed  of  record  and  thereafter  there 
will  be  two  estates  in  the  same  land,  and  where  such  separation  has  taken 
place  the  owner  of  the  surface  of  the  land,  and  the  owner  of  the  minerals 
under  it,  are  neither  joint  owners  nor  tenants  in  common.  They  are  not 
the  owners  of  undivided  interests  in  the  same  land,  but  are  the  owners  of 
distinct  subjects  of  entirely  different  natures.  The  title  to  the  freehold  of 
the  one,  either  in  the  surface  or  the  minerals,  cannot  be  acquired  by  ad- 
verse possession  of  the  other,  and  the  purchase  of  the  outstanding  title  by 
the  one  does  not  enure  to  the  benefit  of  the  other. 

But  the  presumption  is  that  the  owner  of  the  surface  owns  all  beneath 
and  above  the  surface,  and  the  burden  Is  upon  him  who  is  interested  to 
prove  that  there  has  been  a  severance  of  the  Interest  and  title,  either  by 
deed  of  record,  or  by  proof  of  such  facts  and  circumstances  brought  home 
to  the  party  sought  to  be  charged  as  will  affect  his  conscience  with  notice 
of  adverse  rights,  or  will  serve  to  put  him  upon  inquiry  which  would  lead 
to  such  knowledge. 

Morison  v.  American  Ass'n,  110  Va.  91,  65  S.  E.  469  (1909) .  "The  conveyance 
in  question  contains  all  the  necessary  elements  of  a  valid  deed — competent 
parties,  a  lawful  subject-matter,  a  valuable  consideration,  apt  words  of 
conveyance,  and  proper  execution.  The  deed  does  not  limit  the  estate 
granted.  It  sells,  without  reserve,  all  the  iron  ore  in  question  to  R.  R., 
his  heirs  and  assigns,  forever.  There  is  no  suggestion  in  the  deed  that  the 
title  should  revert  to  the  grantor  or  his  heirs  at  any  time  or  under  any 
circumstances.  The  language  of  the  deed  plainly  shows  that  its  clear 
Intent  was  to  convey  a  fee  simple  title,  and  to  provide  that   the  mining 
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priyileges  should  continue  so  long  as  any  Iron  remained  under  the  surface 
of  the  land." 


West  Virginia. 

WiUiafM  17.  South  Penn  Oil  Co.,  52  W.  Va.  181,  43  S.  E.  214,  60  L.  R.  A. 
795  (1908).  *'It  is  well  settied  that  the  different  materials  which  go  to 
make  up  land  may  be  severed  by  reservation  or  express  grant  *  *  • 
The  very  fact  of  conveying  the  surface  specifically  carries  with  it  the  idea 
of  an  express  grant  alone  of  the  surface,  and  severs  it  from  every  other 
material  composing  the  land.  A  conveyance  of  any  specified  interest  In  the 
land,  such  as  the  coal,  or  the  lime-stone,  or  the  iron  ore,  or  the  surface,  \% 
an  express  grant,  and  severs  such  interest  from  every  other  part  of  the 
land,  and  the  title  to  all  the  residue  remains  in  the  grantor,  Just  as  any 
part  of  the  land  would,  if  reserved  specifically  in  a  deed  conveying  the  land. 

*  *  *  There  can  be  no  question  but  that  the  word  'surface*  has  a 
definite  certain  meaning;  that  it  is  that  portion  of  the  land  which  is  or  may 
be  used  for  agricultural  purposes,  for  plowing,  grazing,  etc.,  and  that  a 
conveyance  of  the  surface  of  a  tract  of  land  as  completely  severs  the  sur- 
face from  the  various  strata  beneath  it  as  the  conveyance  of  the  coal,  iron, 
lime-stone,  or  any  other  specified  stratum  or  interest  in  the  land  conveys 
a  separate  estate." 

Wallace  v.  Elm  Qrove  Coal  Co.,  58  W.  Va.  449.  52  S.  B.  485,  6  A.  &  E. 
Ann.  Gas.  140  (1905).  A  conveyance  of  the  underlying  coal  with  the 
privilege  of  its  removal  from  under  the  lands  of  the  grantor  "effects  a 
severance  of  the  right  to  the  surface  from  the  right  to  the  underlying  coal, 
and  makes  them  distinct  corporeal  hereditaments.  The  presumption  that 
the  party  having  the  possession  of  the  surface  has  the  possession  of  the 
subsoil  also  does  not  exist  when  these  rights  are  severed." 


II.    Lease  of  Minerals  or  of  Land  With  Mining  Rights. 

p.  61.  In  view  of  the  recent  cases,  as  has  been  seen,  it  is  question- 
able whether  it  will  be  held  in  any  jurisdiction  or  under  any  cir- 
cumstances that  a  demise  of  all  the  minerals  in  a  tract  of  land  for  a 
term  of  years  is  a  conveyance  in  fee.  Such  an  instrument  creates 
the  relation  of  landlord  and  tenant,  and  it  is  reasonable  to  treat 
a  demise  of  all  the  minerals  of  a  specific  kind  for  a  term  of  years 
as  an  estate  therein  for  years,  and  the  tenant  therein  as  a  lessee 
for  years,  who  for  all  legal  purposes  is  in  the  same  class  as  a 
tenant  for  years  of  the  land  with  the  unlimited  privilege  to  mine. 
In  view  of  the  present  tendency  of  the^  decisions,  the  assertion  in 
vol.  1,  p.  51,  that  a  true  leasehold  in  minerals  in  place  cannot  exist, 
must  be  withdrawn.    A  tenant  for  years  may  work  open  mines  to 
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exhaustion  without  being  guilty  of  waste.  The  opening  of  new 
mines  only  is  waste  as  to  him.  But  if  he  is  expressly  given  the 
right  to  take  all  the  minerals,  he  is  then  without  impeachment  of 
waste  and  may  open  new  mines  and  work  them  to  any  extent. 

Such  a  tenant's  possession  of  and  property  in  the  minerals  are 
the  same  as  his  property  in  and  possession  of  the  soil,  with  the 
addition  that  he  has  the  right  to  remove  the  minerals,  the  absolute 
ownership  of  which  vests  in  him  upon  removal. 

United  States. 

Malcomson  v.  Wappoo  Mills,  85  Fed.  907  (1898).  C.  C.  D.  S.  C.  "The  In- 
strument Itself  is  called  by  the  parties  a  'mining  lease.*  The  words  of  con* 
reyance  are  *hath  granted  and  leased,  and  by  these  presents  do  grant  and 
lease  and  to  farm  let'  The  thing  conveyed  is  'the  exclusive  right  to  enter 
upon  all  the  lands  of  the  said  G.  T.  L.,  situate/  etc.,  with  full  description  by 
metes  and  bounds  'and  dig  and  mine  upon  the  same  for  phosphate  rock  and 
other  minerals,  to  any  extent  he  may  require,  and  carry  away  and  sell  the 
same  for  his  own  use*.  The  consideration  is  a  certain  royalty,  estimated 
and  payable  as  stated  in  the  deed." 

"If  this  deed  is  examined,  it  will  be  seen  that  it  gives  to  P.  the  exclusive 
right  to  mine  phosphate  rock,  as  well  as  the  possession.  It  gives  him  the  ex- 
clusive right  to  enter  upon  all  the  lands  of  the  grantor  and  dig  and  mine 
ui)on  the  Rame  for  phosphate  rock  and  other  minerals,  to  any  extent  be 
may  require  and  carry  away  and  sell  the  same  for  his  own  use.  It  in  ex- 
press terms  deprives  L.,  the  owner,  of  mining  the  lands  so  long  as  P.  is  min- 
ing there  although  he  could  use  them  for  purposes  other  than  mining.  The 
lessee  must  mine  a  minimum  of  20,000  tons  per  year.  He  must  pay  all 
taxes  on  the  demised  premises.  ♦  •  ♦  Under  certain  circumstances, 
he  can  cease  mining  and  can  either  remain  in  possession  until  prices  shall 
rise,  or  he  may  surrender  the  possession  to  his  lessor,  who  also  has  the 
right,  on  failure  of  the  lessee  to  perform  the  covenants  of  the  lease,"  to 
re-enter. 

On  the  authority  of  Massot  v.  Moses  (vol.  1,  p.  49),  this  was  held  not  to 
create  a  license  or  incorporeal  hereditament,  but  to  be  a  demise  for  .a 
term  of  years,  and  th(\t  the  lessor  had  all  the  rights  of  a  landlord  and  might 
distrain  for  rent  in  arrear. 


Iowa. 

Lacey  v.  Neiccomh,  95  Iowa,  287,  63  N.  W.  704  (1895).  An  agreement 
called  a  lease  gave  to  lessee  the  exclusive  right  to  enter  upon  and  mine  coal 
underlying  described  land,  with  five  acres  of  surface  for  all  uses  connected 
with  the  mine,  also  rights  of  way,  of  water,  etc.  This  lease  was  to  con- 
tinue for  twenty  years  unless  the  coal  was  sooner  exhausted,  and  tho 
lessee  agreed  to  pay  as  rent  or  royalty  "In  full  for  all  the  use  of  the  surface 
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of  said  land  and  for  all  the  privileges  above  specified,  and   for   all   coal 
mined,**  six  and  one-fourth  cts.  per  ton,  with  a  minimum  of  $200  per  annum. 

It  was  held  that  this  was  a  lease,  that  it  established  the  relation  of  laud- 
lord  and  tenant,  and  therefore  the  lessor  had  a  landlord*s  lien,  upon  an 
assignment  for  benefit  of  creditors  by  the  lessee. 

To  reach  this  conclusion  the  court  decides  that  the  contract  in  question 
iB  not  simply  a  sale  of  the  coal.  "It  seems  to  us  these  contracts  must  be 
held  to  be  leases  creating  the  relation  of  landlord  and  tenant.  They  confer 
present  rights ;  they  provide  for  an  annual  rental  independent  of  the  mining 
of  coal ;  the  right  to  mine  the  coal  is  exclusive  in  the  lessees  for  the  period 
flj(ed  in  the  lease;  the  rent  or  royalty  is  by  express  terms  payable  for  all 
ase  of  the  surface  of  the  land,  as  well  as  for  other  privileges  specified 
and  for  coal  mined.  In  principle,  the  rights  granted  are  not  different  from 
those  where  one  leases  a  stone  quarry  or  sand  bed  or  the  like.  The  fact 
that  in  one  case  the  article  taken  is  on  or  near  the  surface  and  in  the  other 
it  is  beneath  the  surface  is  no  reason  why  in  the  one  case  privileges 
granted  to  take  and  carry  away  stone  or  sand  should  be  held  to  be  leases 
and  in  the  other  the  right  to  mine  and  carry  away  the  coal  and  the  valuable 
surface  rights  granted  should  be  held  to  constitute  a  sale  of  the  coal, 
merely.  In  either  case  the  sum  stipulated  to  be  paid,  whether  it  be  called 
rent  or  royalty,  is  a  profit  issuing  out  of  the  use  granted  even  more  so  than 
It  would  be  to  use  the  land  for  agricultural  purposes.  In  the  latter  case  no 
perceptible  quantity  of  the  soil  is  taken,  though  the  product  is  produced 
at  the  expense  of  utilizing  the  strength  of  the  soil.  In  the  former  case  a 
portion  of  the  granted  property  is  itself  taken.  This  is  in  accord  with 
the  character  of  the  grant,  the  use  of  the  thing  granted.  The  sum  agreed 
to  be  paid  is  for  the  use  of  the  land,  upon  and  under  the  surface ;  and  such 
use  involves  the  taking  away  of  the  coal." 

Minnesota. 

State  r.  Evans,  99  Minn.  220,  lOS  N.  W.  958,  9  A.  &  E.  Ann.  Cas.  520 
(1906) .  "The  propriety  of  a  lease  for  the  purpose  of  developing  and  work- 
ing mines  Is  generally  recognized  Ly  all  of  the  cases  and  the  rule  established 
by  the  great  weight  of  authority  that  such  leases  do  not  constitute  a  sale 
of  any  part  of  the  land,  and  further  that  iron  or  other  materials  derive<l 
from  the  usual  operation  of  open  mines  or  quarries  constitute  the  rents  and 
profits  of  the  land,  and  belong  to  the  tenant  for  life  or  years,  and  to  the 
mortgagor  after  sale  on  foreclosure  and  before  the  expiration  of  the  time 
for  redemption." 

Therefore  a  lease  of  a  mine  already  opened  upon  school  or  swamp  lands 
of  the  state  is  not  in  violation  of  the  constitutional  prohibition  of  a  sale  of 
any  portion  of  such  lands. 

Moreover  the  state  may  explore  its  lands,  and  when  iron  ore  is  found 
thereon  open  the  mines  and  then  lease  them ;  hence  the  distinction  between 
open  and  unopen  mines  is  immaterial  under  that  clause  of  the  constitution. 
*The  state,  if  it  desired  to  realize  from  its  mineral  resources,  was  under 
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the  practical  necessity  of  either  undertaking  the  work  of  dlscoyering  iron 
ore  on  its  lands  and  opening  mines  where  ore  was  found,  or  securing 
the  doing  of  such  work  by  individual  enterprise,  by  offering  to  the  success- 
ful explorer  the  exclusive  right  to  a  mineral  lease  of  the  land  on  such 
liberal  terms  as  would  be  likely  to  induce  parties  to  assume  the  pecuniary 
risk  involved  in  such  ventures.  The  state  chose  the  latter  course  and  the 
legislature      *    *     *    passed  the  mineral  lease  statute  in  question." 

Missouri. 

Kirk  V.  Mattier,  140  Mo.  23,  41  S.  W.  252  (1S97).  K.  by  instrument  in 
writing  did  "demise  and  lease'*  to  B.  "for  mining  purposes  only,  for  the 
term  of  ten  years,"  certain  real  estate  "dependent  at  all  times  upon  the 
full  and  proper  performance  of  the  following  conditions,"  among  which 
were  that  lessee  should  sink  a  shaft  to  a  depth  of  200  feet  within  12 
months,  that  be  should  mine  in  a  good  and  minerlike  manner  and  con- 
tinuously, pay  royalties  of  10  per  cent  on  ore  sold,  keep  the  land  closed  to 
prevent  stock  from  trespassing.  The  right  was  given  to  lessee  to  erect 
necessary  buildings  and  machinery  for  mining  and  cleaning  ore  on  the  land. 
"And,  any  time,  failure  to  comply  with  or  perform  the  requirements  and 
conditions  of  this  lease  shall  end  and  determine  the  same,  and  the  party 
of  the  first  part  may  enter  upon  and  hold  said  demised  premises." 

K.  brought  ejectment  for  the  underlying  minerals,  and  proved  that 
lessee  had  failed  to  sink  shafts  the  required  depth  and  to  mine  con- 
tinuously. 

Gannt,  P.  J.,  after  quoting  Wardell  v.  Watson,  93  Mo.  107.  5  S.  W.  €05; 
Chartiers  Block  Ck)al  Co.  v.  Mellon,  152  Pa.  286 ,  25  Atl.  597,  34  Am.  St  Rep. 
645,  18  L.  R.  A.  702;  Caldwell  v.  Fulton,  31  Pa.  475,  72  Am.  Dec.  7no,  said, 
"The  grant  to  dig  and  mine  the  zinc  and  lead  ore  on  this  land  for  10  years 
was  a  lease  of  the  land  so  demonstrated  and  so  understood.  We  have  no 
hesitancy  in  holding  that  this  instrument  was  a  lease,  and  that,  in  a  proper 
case,  ejectment  will  lie  for  the  land  and  the  estate  acquired  thereby.  Eject- 
ment will  lie  for  any  corporeal  hereditament  of  which  the  sheriff  can  de- 
liver possession." 

The  defendant's  contention  that  the  instrument  created  a  license,  which 
was  incorporeal  and  for  which  ejectment  would  not  lie,  was  overruled. 

Defendant  having  failed  to  comply  with  a  condition  of  the  lease,  it  was 
subject  to  forfeiture,  and  an  action  of  ejectment  is  sufficient  declaration 
of  forfeiture  without  previous  demand. 

Rogers  v,  C.  C.  C.  Mining  Co,,  75  Mo.  App.  114  (1898).  Where  a  lease 
demises  a  "parcel  of  twenty  acres  of  land  for  the  purpose  of  mining  the 
same  for  lead  and  zinc  and  all  other  valuable  mineral  substances,  with  the 
right  to  use  the  surface  thereof  in  any  and  all  ways  necessary  or  proper 
in  carrying  on  the  operations  of  mining  and  reducing  and  preparing  for 
market  and  marketing  any  and  all  ores  obtnlne<l  therefrom."  the  lease  In 
as  effectual  to  demise  the  surface  as  it  is  to  demise  the  minerals  under  the 
surface,  and  the  party  taking  possession  under  the  lease  is  a  lessee  and  not 
merely  a  licensee  of  the  premises. 
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Nevada. 


Paul  V.  Croffnaz,  25  Nev.  293,  59  Pac  867,  47  L.  R.  A.  540,  affirmed  60 
Pac.  983  (1900).  An  instrument,  purporting  to  be  a  lease  of  a  one-third 
IntereBt  in  a  mine,  provided  that  the  lease  should  continue  for  a  period  of 
one  year,  that  the  lessee  should  work  the  mine  in  a  workmanlike  manner, 
and  pay  to  the  lessor  a  certain  royalty  from  all  ores  extracted  and  shipped 
from  the  mine  by  the  lessee  during  the  continuance  of  the  lease.  Held  that 
the  instnunent  was  a  lease  of  the  lessor's  interest  in  the  mine  for  the  term 
of  one  year,  and  not  simply  a  Uc^ise  to  extract  and  work  ore  at  the  lessee's 
option  for  the  period  of  one  year  at  a  specified  royalty  on  ores  that  ho 
jniglit  perchance  extract  No  particular  form  of  words  is  requisite  to  make 
a  lease,  but  any  words  that  show  an  intention  on  the  part  of  the  lessor  to 
diveet  himself  of  the  possession  of  the  premises,  and  confer  it  upon  the 
lessee  for  a  term,  "whether  long  or  short,  is  sufficient. 

Oregon. 

Stinson  r.  Hardy,  27  Or.  5S4,  41  Pac.  110  (1805).  See  this  case  under 
Chap.  XXV,  Div.  IB. 

Pennsylvania. 

O'Donnell  v.  Luskin,  12  Montg.  Ck>unty  L.  R.  109  (1896).  A  verbal  agree- 
ment  was  made  between  A.  and  B.  permitting  B.  to  remove  stone  from  A.*s 
land  at  a  certain  sum  per  perch.  No  mention  was  made  as  to  the  time  to 
be  allowed  or  the  quantity  of  stone  to  be  taken.  A.  having  notified  B.  to 
stop  quarrying  the  stone,  brought  suit  to  secure  a  preliminary  injunction. 
The  court  holds  that  the  agreement  constitutes  a  lease,  that  the  lessee 
could  only  be  ejected  after  legal  notice  to  quit,  and  that  the  Act  of  Assem- 
biy  provides  the  proper  remedy ;  and  refuses  the  injunction. 

DennUton  v.  Haddock,  200  Pa.  426,  50  Atl.  197  (1901).  See  this  case  on 
page  42. 

Cw}Vbaugh  v.  Lehigh  d  Wilkes-Barre  Coal  Co.,  213  Pa.  28,  62  Atl.  94,  4 
L.  R.  A.   (N.  S.)  207  (11)05).     See  this  case  on  page  45. 

Hornet  V.  Binger,  35  Pa.  Super.  Ct  491  (1908).  A  lease  of  "the  right  and 
privilege  to  quarry  stone  in  and  upon  the  following  described  premises      * 

*  *  together  with  the  necessary  land  for  a  dump  pile,  for  the  term  of 
ten  years,'*  establishes  the  relation  of  landlord  and  tenant,  and  the  royalty 
upon  the  stone  quarried  and  sold  is  in  the  nature  of  rent. 

Utah. 

Ruffatti  v.  Soci^U  Anonyme  Des  Mines  De  Lexington,  10  Utah,  386,  37 
Pac.  591  (1894).  The  trial  court  charged  the  Jury  "that  a  parol  lease  to 
enter  upon  mineral  land  or  into  a  mine,  and  mine  the  same  for  a  specified 
nhare  of  the  mineral  raised,  for  a  definite  time,  and  an  entry  under  such 
lease,  and  expenditure  of  labor  and  money  in  running  drifts  and  other  prep- 
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arations  for  mining  under  said  lease,  gives  to  the  lessee  a  Talid,  subsisting 
interest  in  the  real  estate  which  the  lessor  cannot  terminate,  unless  said 
lessee  has  forfeited  for  some  reason  his  lease  to  work  said  mine/'  On  api)eal 
this  instruction  is  held  to  contain  no  error. 

West  Virginia. 

Harvey  Coal  d  Coke  Co.  v.  Dillon,  58  W.  Va.  605,  53  S.  E.  928,  6  L.  R.  A. 
(N.  S.)  628  (1905).  Plaintiff  leased  a  tract  of  land  for  30  years  for  the 
purpose  of  coal  mining  and  coke  manufacturing,  with  the  sole  privilege  of 
mining  and  shipping  coal  from  the  premises,  and  the  right  to  erect  and 
use  all  buildings  and  structures  necessary  for  the  purpose.  It  was  further 
provided  that,  in  case  the  coal  was  not  exhausted  at  the  end  of  the  term, 
the  lessee  should  be  entitled  to  a  further  extension  until  all  the  coal  had 
been  mined.  The  consideration  was  a  royalty  and  the  lease  contained  a 
provision  for  forfeiture  in  case  of  default  This  is  held  to  be  a  lease,  a 
chattel  real,  taxable  to  the  lessee  under  chapter  35,  page  285,  Code  of  1906. 

Comly  V.  Ford,  65  W.  Va.  429,  64  S.  E.  447  (1909).  An  instrument  grant- 
ing the  right  to  mine  and  remove  the  coal  in  a  tract  of  land  for  a  period  of 
years,  and  "to  take  all  necessary,  usual  or  convenient  means  for  working 
and  taking  away  the  said  coal,"  creates  an  estate  for  years  in  the  land  and 
not  a  mere  mining  privilege.  And  if  a  term,  so  created,  be  for  more  than 
five  years,  it  cannot  be  assigned  except  by  deed  or  will. 

III.    Inoobporeal  Rights  to  Minerals. 
p.  53. 

United  States. 

Woodside  v.  Ciceroni,  35  C.  C.  A.  177,  93  Fed.  1  (1899).  9th  Circ  An 
instrument  under  seal  whereby  A.  granted  to  B.  his  heirs  and  assigns  for- 
ever "the  right  to  enter  on**  a  tract  of  land  "for  mining  purposes  only,  and 
to  prospect  and  mine  the  same,  if  he  should  discover  any  gold  quartz  suit- 
able for  mining,"  and  also  a  right  of  way,  passes  an  incorporeal  heredita- 
ment and  not  a  mere  license. 

The  right  of  the  grantee  not  being  exclusive,  there  could  arise  no  pre- 
sumption of  its  abandonment  from  the  exercise  of  similar  rights  by  the 
grantor  and  his  subsequent  grantees.  Mere  failure  to  exercise  such  rights 
would  not  operate  to  extinguish  them.  "It  is  only  where  an  easement  has 
been  acquired  by  use  that  its  nonuse,  without  other  evidence  of  abandon- 
ment, will  extinguish  it.  An  easement  created  by  grant  is  not  lost  by  non- 
use  in  the  absence  of  evidence  of  abandonment,  or  of  adverse  occupancy.** 

California. 

Baker  v.  Clark,  128  Cal.  181,  €0  Pac.  677  (1900).  A  quitclaim  deed  for  cer- 
tain premises  stated  that  the  premises  were  to  be  occupied  and  used  by  tlie 
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grantee  for  the  purpose  of  working  a  certain  mining  claim  thereon  situate. 
At  the  close  of  the  habendum  clause  were  the  words  "for  the  uses  and  pur- 
poses aforesaid."  The  deed  had  been  granted  In  exchange  for  the  right  given 
to  the  grantor  to  work  other  mines  owned  by  the  grantee.  Held  that  the  deed 
conveyed  merely  the  right  or  license  to  mine  on  the  premises  designated 
therein,  and  did  not  pass  title  to  the  premises  in  fee  sidiple. 

Arklet^  v.  Union  Sugar  Co.,  147  Cal.  1»5,  81  Pac.  509  (1905).  By  an  in- 
Btmment  termed  a  lease,  the  owner  of  land  on  which  there  was  a  ledge  of 
lime  rock  granted  to  the  lessees  "the  exclusive  right  and  privilege  of  mining, 
quarrying  and  taking  lime  rock  in  such  quantities  as  they  may  see  fit*'  from 
the  deposit  situate  on  the  land,  such  privilege  not  to  "interfere  with  the 
right  of  the  lessors,  either  themselves  or  by  agents  or  lessees,*'  to  mine. 
quarry  and  take  lime  rock  from  said  deposit  for  the  purpose  of  burn- 
ing the  same  and  making  lime  therefrom.  The  agreement  was  to  be  in  force 
for  one  year,  with  the  privilege  of  renewal  for  four  more.  The  lessor  sold 
the  land  to  the  defendants,  who  entered  into  possession  and  enclosed  the 
quarry  with  a  fence  and  excluded  the  lessees  therefrom.  The  lessees  there- 
upon brought  an  action  for  damages  for  interference  with  their  interest  in 
the  quarry,  setting  up  the  foregoing  facts,  alleging  that  the  defendant  had 
taken  out  4,800  tons  of  lime  rock  and  converted  the  same  to  its  use,  and 
that  by  reason  of  the  occupation  of  the  quarry  by  the  defendant  the  plain- 
tiffs were  excluded  therefrom  and  had  been  obliged  to  abandon  negotiations 
that  they  had  instituted  for  the  sale  of  rock  from  the  quarry.  Held  that  a 
good  cause  of  action  had  been  stated  and  that  a  demurrer  to  the  complaint 
was  erroneously  sustained.  The  plaintiffs  were  not  asserting  any  exclusive 
right  to  mine  the  quarry,  but  were  claiming  that  the  defendant  did  not  have 
SDCh  a  right  The  gravamen  is  that  defendant  wrongfully  excluded  the 
plaintiffs  from  entering  upon  and  enjoying  their  interest  in  the  quarry. 

Payne  \\  Neural  155  Cal.  46,  99  Pac.  476  (1909).  A.  contracted  with  B. 
granting  to  B.  all  the  bituminous  rock,  etc.,  he  might  choose  to  mine,  quarry, 
etc.,  in  certain  lands.  In  case  no  minerals  be  found  B.  might  relinquish  on 
30  days*  notice,  B.  to  pay  a  minimum  royalty.  B.  quarried  and  removed  a 
little  rock,  after  which  he  removed  his  machinery,  and  never  again  con- 
ducted operations  thereon  up  to  his  death  fifteen  years  later,  though  he  paid 
royalty  for  two  years.  "We  do  not  regard  the  contract  in  suit  as  a  grant 
of  land,  or  as  a  lease  properly  so  called,  but  do  regard  it  as  a  grant  of  a 
right  in  the  nature  of  an  incorporeal  hereditament,"  which  right  was  ex 
tinguished  by  the  abandonment  of  the  privileges.  The  failure  of  B.  to  notify 
A.  of  his  abandonment  was  Immaterial ;  A.  might  waive  that  requirement. 
This  construction  is  based  on  the  theory  that  the  royalty  was  the  only  con- 
sideration for  the  contract. 

Connecticat. 

yetc  Haren  v.  Hotchkiss,  77  Conn.  168,  58  Atl.  753  (1904).  H.  conveyed 
to  the  town  for  park  purposes  an  undivided  half  of  a  tract  of  land,  "reserv- 
ing, however      ♦    *    *    ,  the  right  to  open  a  supposed  paint  mine  on  said 
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land,  and  to  work  the  same  thereafter  as  a  paini  mine  to  its  full  extent, 
within  the  limits  of  the  land  conveyed ;  provided,  however,  that  the  town  of 
New  Haven  may  at  any  time  within  six  years  from  the  date  of  this  con- 
veyance purchase  and  extinguish  the  right  herein  reserved,  by  paying  there- 
for such  sum  as  shall  be  agreed  upon  by  three  disinterested  persons/'  H. 
opened  the  mine,  put  up  machinery  and  took  out  some  of  the  minerals.  No 
further  work  was  done  for  eight  years  when,  H.  having  died  in  the  mean- 
time, his  heirs  continued  operations.  Held  that  the  right  reserved  was  an 
interest  in  land,  but  it  was  an  incorporeal  right  and  passed  by  inheritance. 
*'In  so  far  as  the  provision  in  question  gave  to  H.  the  exclusive  right  to 
open  and  work  the  mine,  and  to  acquire  a  full  title  to  the  mineral  removed, 
it  partook  rather  of  the  nature  of  a  reservation  than  an  exception,  since 
such  right  was  greater  than  that  which  he  had  before  possessed  as  a  tenant 
in  common  with  Lambert.  That  it  was  intended  by  the  parties  to  both 
deeds  that  H.  should  have  the  exclusive  right,  and  not  merely  a  right 
in  common  with  the  grantee  or  some  other  cotenant  to  so  open  and  work 
the  mine,  seems  clear  from  the  language  of  the  H.  deed  considered  in  con- 
nection with  the  L.  deed  and  the  circumstances  under  which  both  deeds 
were  given."  Those  circumstances  were  that  L.  made  a  deed  of  his  half 
interest  to  the  town,  and  delivered  it  to  H.  to  be  delivered  by  him  to  the 
town  if  he  could  make  an  arrangement  acceptable  to  himself.  "From  the 
language  of  the  reservation  and  the  surrounding  circumstances,  we  think 
it  was  Intended  by  the  parties  that  H.  upon  opening  the  mine  within  the 
time  limited,  and  upon  flnalng  the  product  valuable,  should  have  not  merely 
a  personal  privilege  to  work  the  mine  during  his  life,  but  an  absolute 
ownership  of  the  mining  right  and  of  the  product  of  the  mine,  subject  to 
the  right  of  the  town  to  purchase  In  the  manner  provided."  "Practically 
the  same  effect  should  be  given  to  this  reservation  as  would  have  been  given 
to  an  exception  of  such  rights  to  open  and  work  the  mine  in  a  deed  by  H. 
of  the  entire  land  conveyed,  had  he  been  the  sole  owner  of  it." 

Michigan. 

Negaunee  It^n  Co,  v.  Iron  Cliffs  Co.,  134  Mich.  264,  96  N.  W.  468  (1903). 
Where  a  deed  couveylnj?  laud,  but  resenin^  to  the  grantor  title  to  one- 
half  the  minerals,  granted  to  the  grantee  the  sole  right  to  mine  therein 
(but  not  exclusive  of  the  grantor*s  right  also  to  mine),  free  of  cost  or  com- 
pensation to  the  grantor,  such  right  is  an  incorporeal  and  indivisible 
hereditament  in  the  grantor*s  undivided  half  interest,  but  gives  the  grantee 
no  title  to  the  ore  in  place.  Such  a  right  may  be  assigned  or  conveyed  in 
entirety,  but  not  in  severalty;  it  may  be  appurtenant  to  another  piece  of 
laud,  as,  for  example,  to  a  furnace  proi)erty.    See  this  caFe  also  on  pagre234. 

West  Virginia. 

Chapman  r.  Mill  Creek  Coal  d  Coke  Co.,  54  W.  Va.  193,  40  S,  E.  202 
(1903).  C.  and  H.  conveyed  to  P.  925  acres  of  land  by  deed  in  which  there 
is  this  language,  after  the  granting  clause:    "Excepting  always    that    tue 
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parties  of  the  first  part  hereby  expressly  reserve  to  themselves,  their  heirs 
and  assigns  forever,  the  use  and  occupancy  of  any  one  of  the  coal  banks 
on  said  land  that  they  may  at  any  time  hereafter,  or  that  either  of  them  or 
their  heirs  or  assigns  may  jointly  or  severally  select,  together  with  right 
of  way  for  ingress  and  egress  to  and  from  same."  There  were  six  separate 
coal  veins  underlying  the  land.  The  heirs  of  the  grantors  instituted  an 
action  of  ejectment  to  recover  one  of  said  coal  veins  or  seams,  designating 
it,  and  claiming  under  said  exception  or  reservation  from  the  defendants 
wtio  claimed  title  to  all  the  coal  under  the  deed  to  P.  Held  that  the  deeil 
did  not  reserve  the  title  to  said  coal,  or  to  any  part  thereof,  and  that  the 
reservation  or  exception  would  not  support  an  action  in  ejectment  for  said 
coal. 

"We  are  further  of  the  opinion  that  the  exception  in  the  deed,  if  good  for 
any  purpose,  reserved  only  the  right  to  take  coal  for  the  purposes  for  which 
it  was  then  used  in  that  section  from  any  of  the  coal  veins  on  the  said  con- 
veyed tract  of  land  to  be  selected  by  the  persons  mentioned  in  the  deed; 
and  that  the  terms  'use  and  occupancy  of  any  one  of  the  coal  banks  on  said 
land*  must  be  restricted  to  the  purpose  of  digging  and  removal  of  coal  for 
the  purposes  aforesaid.  •  *  •  The  exception  in  the  deed  being  a 
privilege  only,  as  the  right  to  take  water  from  a  spring,  or  of  waterlni; 
stock  at  a  stream  on  the  lands  of  another,  is  an  incorporeal  hereditament. 
for  which  the  action  of  ejectment  will  not  lie." 

IV.    Licenses   To   Mine. 

p.  67. 

Illinois. 

Entwhistle  v.  Henke,  211  111.  273,  71  N.  E.  990,  103  Am.  St.  Rep.  Ixf^'u 
affirming  113  111.  App.  572  (1904).  A  parol  license  to  mine  on  the  licensor's 
land,  though  it  may  Justify  acts  of  the  licensee  done  before  formal  revoca- 
tion, is  nevertheless  revocable  at  the  option  of  the  licensor,  and  notwitii- 
standing  the  licensee  had  expended  money  or  incurred  liabilities,  or  even 
made  improvements,  on  the  faith  of  the  license. 

The  right  to  enter  upon  real  estate  and  dig  for  and  remove  ore  is  an  in- 
terest in  land,  and  a  contract  conferring  such  a  right  must,  under  tho 
statute  of  frauds,  be  in  writing. 

''A  custom  or  usage  in  mining  districts  that  a  miner  or  prospector  who 
had  gone  upon  the  premises  of  another  to  mine  under  an  oral  license  should 
be  allowed  to  remain  there  and  work  out  the  *prosepct'  of  ore  that  he  had 
discovered,  against  the  will  of  the  owner  of  the  property,  would  be  oppose*! 
to  the  well  established  principles  of  law  declared  in  the  statute  of  frauds. 
and      ♦    •    ♦      it  could  not  prevail  against  or  overcome  the  statute." 

Kellyvine  Coal  Co.v.O'ConnelhlM  Ill.App.311  (1907).  This  was  an  action 
for  damages  for  the  flooding  of  plaintlflTs  mine  caused  by  defendant's  \\e^- 
ligence.    At  the  time  of  the  flooding  the  plalntifTs  lease  had  expired,  nnd 
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be  was  operating  the  mine  merely  as  a  tenant  at  will  or  by  sufferance,  or 
as  a  licensee  under  a  parol  license,  and  subject  at  any  time  to  be  ousted  or 
have  bis  license  revoked. 

**Wbere  a  mine  is  operated  by  a  tenant  with  no  obligation  on  his  part  to 
take  out  all  or  any  certain  amount  of  the  coal  and  his  estate  therein  is  of 
an  uncertain  or  Indefinite  character,  and  the  coal  is  necessarily  abandoned 
or  lost,  or  the  mine  canot  be  reclaimed,  the  right  of  action  for  substantial 
damages  is  in  the  lessor  or  owner  of  the  freehold,  and  the  tenant  can  only 
recover  the  amount  of  expenses  incurred  by  him  and  the  value  of  the 
severed  coal  and  personal  proi)erty  lost  by  him." 

Iowa. 

Hosford  V,  Metcalf,  113  Iowa,  240,  84  N.  W.  1054  (1901).  Where  a  parol 
license  is  given  to  mine  on  the  licensor's  land,  and  the  licensees,  with  the 
knowledge  and  consent  of  the  licensor,  expend  labor  and  money  under  the 
license,  it  becomes  more  than  a  mere  personal  privilege,  and  may  be 
transferred  by  the  licensees.  The  licensor  could  not  revoke  the  license  with- 
out refunding  the  expenditure  made  by  the  licensees,  neither  would  it  ter- 
minate with  the  death  of  the  licensor.  The  license  amounted  then  to  an  in- 
terest in  real  estate,  a  corporeal  hereditament  The  licensees  having  an  ex- 
isting exclusive  right  to  mine  the  land,  persons  claiming  under  a  lease  made 
by  the  licensor  took  nothing  by  their  lease  as  against  the  licensees,  and  are 
not  entitled  to  terminate  the  latter's  privilege  by  making  compensation. 
See  tills  case  also  on  page  233. 

Kansas. 

McCullagh  v.  Rains,  75  Kan.  458,  89  Pac.  1041  (1907).  A  parol  grant  of 
a  privilege  of  mining  constitutes  a  mere  license,  revocable  by  the  licensor 
at  pleasure,  and  vesting  no  title  In  the  minerals  until  they  are  severed  by 
the  act  of  the  licensee.  The  expenditure  of  money  under  the  privilege  adds 
nothing  to  the  grant.  The  license  is  merely  a  protection  to  the  licensee 
from  the  charge  of  being  a  trespasser  on  the  lands. 

Missouri. 

Bingo  Mining  Co,  v,  Felton,  78  Mo.  App.  210  (1899).  A  mining  com- 
pany posted  mining  rules  and  regulations  under  §7034,  Rev.  St  1889,  and 
opened  a  mining  register,  and  the  defendants  signed  the  register  for  two 
mining  lots,  and  entered  upon  the  lots  with  mining  machinery  for  the  pur- 
pose of  prospecting  and  mining.  Held  that  "by  the  act  of  registering  for 
the  lots  and  entering  upon  them,  defendants  became  entitled  to  mine  for 
ore,  paying  to  the  owners  or  lessors  of  the  land  the  royalty  in  the  time  and 
manner  provided  by  the  rules  aforesaid.  ♦  ♦  ♦  This  gave  defendants 
a  possession  of  the  lots  which  could  not  be  forcibly  taken  from  them  against 
their  will,  without  some  process  of  law,  or  some  violation  of  the  rules 
aforesaid."    The  fact  that  the  rules  provided  that  the  title  to  all  ore  pro- 
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dnced  from  the  land  should  remain  in  the  mining  company,  and  that  the 
money  paid  to  parties  mining  on  the  land  from  the  proceeds  of  the  ore  sold 
should  be  regarded  as  full  compensation  for  mining  the  ore,  and  that  the 
privilege  granted  those  mining  on  the  land  to  sell  the  ore  produced  by  them 
should  not  be  considered  or  construed  as  vesting  in  them  the  title  and 
ownership  of  such  ore,  ''does  not  affect  the  question  of  the  possession  of  the 
miner,  in  the  absence  of  any  action  taken  by  the  lessor  under  the  rules  for 
a  violation  thereof."  "The  miner  cannot,  without  cause,  be  arbitrarily  dis- 
possessed of  his  lot  He  must  have  done  something  in  violation  of  the  rules, 
which  have  become  part  of  the  contract  between  the  parties,  before  his 
rights  can  be  forfeited.  *  *  *  The  license  is  contractual  to  be  ended 
only  by  consent  or  by  condition  broken." 

Rochester  v.  Gate  City  Min.  Co.,  86  Mo.  App.  447  (1900).  A  miner  who 
works  on  the  lot  of  a  mining  comimny  under  rules  which  provide  that  he 
is  not  to  have  any  title  or  interest  in  the  land  or  in  the  minerals  mined  or 
not  mined  has  not  sufficient  possession  to  entitle  him  to  maintain  an  action 
of  forcible  entry  and  detainer.    He  had  merely  an  occupancy  by  license. 

Lowe  V.  American  Zinc,  Lead  d  Smelting  Co.,  89  Mo.  App.  680  (1901). 
Where  one  mines  upon  the  lands  of  a  mining  company  under  certain  rules 
and  regulations  authorized  by  §  7034,  Rev.  St  1889,  and  signed  by  tjie 
miner,  such  rules  and  regulations  enter  into  and  form  a  part  of  the  contract 
between  the  miner  and  the  mining  company.  Where  such  rules  provide 
that  "no  right,  title  or  interest  in  any  land,  ores  or  minerals  shall  be 
acquired  or  owned  by  persons  mining  on  any  lot,  and  it  is  therefore  ex- 
pressly stipulated  that  all  ores  or  minerals,  whether  they  remain  in  the 
ground  or  be  severed  therefrom,  shall  remain  in  every  event  the  absolute 
property  of  this  company,"  the  person  mining  the  land  is  a  mere  licensee, 
without  such  possession  as  would  enable  him  to  maintain  an  action  of 
forcible  entry  and  detainer. 

Arnold  v.  Bennett,  92  Mo.  App.  156  (1902).  Under  f  7034,  Rev.  St  1889 
(S  8766,  Rev.  St  1899),  a  right  to  mine  land,  the  person  mining  to  have  no 
property  rights  in  the  land  or  the  mineral,  except  the  privilege  of  mining 
the  latter,  constitutes  merely  a  license.  A  license  to  dig  minerals  confers 
no  estate  or  interest  in  the  soil  or  mine  containing  them,  or  in  the  ungotten 
minerals.  It  is  a  technical  authority  to  do  something  on  the  land  of 
another  without  passing  an  estate  in  the  land.  It  confers  a  mere  incor- 
poreal right  to  be  exercised  in  the  lands  of  others.  It  is  a  profit  a  prendre 
and.  unlike  an  easement,  may  be  held  apart  from  the  possession  of  the 
land. 

Therefore,  where  one  trespasses  on  a  mining  daim  and  removes  ore  there- 
from, the  right  of  action  in  tre^ass  or  trover  for  the  value  of  such  ore  is 
in  the  owner  of  the  land  and  not  in  the  licensee  to  mine.  Where,  however, 
such  licensee  is  authorized  to  mine  ores  on  the  land  for  a  term  of  years, 
he  might  have  an  action  against  such  trespasser  for  damages,  if 
he  could  prove  that  the  trespasser  so  diminished  the  supply  of  ore  that 
enough  did  not  remain  to  satisfy  his  right 
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Chit  wood  V.  Lanyon  Zinc  Co,,  93  Mo.  App.  225  (1902).  In  the  case  of  ii 
mere  mining  license,  the  title  to  the  ores  not  dug  is  in  the  owner  of  the  fee 
and  not  in  the  licensee,  and  after  the  ores  are  dug  the  title  remains  in  the 
owner  of  the  fee,  unless  there  is  a  special  contract  to  the  contrary. 

Qregg  r.  Roaring  Springs  L.  d  Min.  Co,,  97  Mo.  App.  44,  70  S.  W.  920 
(1902).  As  between  tenants  in  common,  where  one  is  in  exclusive  posses- 
sion with  the  consent  of  the  other,  §§  8766-7  have  no  application.  See  this 
case  under  chapter  XXIV,  below. 

Ashcraft  r,  Englewood  Min.  Co,,  106  Mo.  App.  627,  81  S.  W.  469  (1904). 
Rev.  St  1899,  §§  8766-8767,  provide  that  an  owner  of  mining  land  may  post 
rules  as  to  the  time  during  which  rights  to  mine  thereon  shall  continue, 
and  anyone  thereupon  signing  the  register  may  mine  as  a  licensee  during 
that  time;  if  no  such  rules  be  posted  a  licensee  may  mine  for  three  years. 
No  rules  having  been  posted  by  such  a  mine  owner,  a  licensee  en- 
tered and  in  consideration  of  a  specified  royalty  sold  his  mining  rights 
therein  to  others,  the  royalty  to  be  paid  as  long  as  they  operated  the  min- 
ing lots.  The  assignee,  at  the  end  of  three  years,  registered  under  an  agree- 
ment with  the  mine  owner  to  have  the  right  to  mine  thereon  for  eight  years. 
Held  that  after  the  three  years  the  assignor  had  no  further  right  to  royal- 
ties under  his  assignment 

Currey  v,  harden,  109  Mo.  App.  678,  83  S.  W.  770  (1904).  Where  a 
statute  (S  8766,  Rev.  St.  1899)  allows  mining  companies  to  make  rules  and 
regulations  concerning  the  right  to  operate  their  mines,  and  provides  that 
persons  thereafter  mining  thereon  shall  be  bound  thereby  and  shall  forfeit 
their  rights  for  failure  to  obey  such  rules  and  regulations,  and  a  mining 
company  adopts  a  rule  that  those  wishing  to  mine  must  register,  and  ;i 
person  enters  and  mines  w^lthout  registering,  but  the  company  knowingly 
permits  him  to  do  so,  the  company  cannot  thereupon  forfeit  the  rights  of 
such  miner  w^ithout  first  offering  him  an  opportunity  to  register. 

Arhuthnot  v.  Eclipse  Land  d  Min,  Co,,  115  Mo.  600,  92  S.  W.  170  (1906). 
An  instrument  in  writing  under  seal,  granting  permission  to  mine  on  a 
certain  lot  so  long  as  the  grantees  do  regular  mining  work  on  the  lot,  is  a 
license  and  a  grant  of  an  incorporeal  hereditament ;  it  is  not  a  lease  because 
it  does  not  pass  such  an  estate  as  would  support  an  ejectment  But 
whether  a  verbal,  contract  is  a  lease  or  license  is  immaterial,  because 
§S  8766-7,  Rev.  St.  1899,  provide  that  it  shall  remain  in  force  for  a  term  of 
only  three  years.  "Where  a  lessee  of  mining  land  plats  it  and  posts  rules 
omitting  to  name  the  time  for  the  continuance  of  miners'  rights  to  operate 
as  required  by  statute,  then  the  license  continues  for  a  period  of  three 
years  and  no  longer." 

Continental  Zinc  Co,  v,  Amsden,  Leonord  d  Co,,  125  Mo."  App.  512,  102  S. 
W.  1087  (1907).  "A  mining  licensee  Is  without  possessory  right  and  can- 
not maintain  forcible  entry  and  detainer  or  trespass,  and  in  short  is 
without  any  legal  remedy  whatever  for  injuries  to  the  poBsession.*' 
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Montana. 


Clark  V.  Wall,  32  Mont  219.  79  Pac  1052  (1905).  Where  by  verbal 
agreement  one  is  given  the  right  to  mine  in  certain  premises  during  the 
will  and  pleasure  of  the  owner,  the  right  to  terminate  upon  notice  to  that 
effect  given  by  the  owner,  such  agreement  does  not  constitute  the  relation 
of  landlord  and  tenant  between  the  parties,  and  the  licensee  has  no  right 
in  and  to  the  realty,  bat  merely  to  the  minerals  as  personalty  when 
severed  from  the  land.  If  the  licensee  refuses  to  vacate  the  premises  when 
notified  so  to  do  by  the  owner,  and  continues  to  mine  ore,  and  is  insolvent, 
the  owner  is  entitled  to  an  injunction  to  restrain  him  from  further  opera- 
tions on  the  premises. 

Oregon. 

Siinson  v.  Hardy,  27  Or.  584,  41  Pac.  116  (1895).  See  this  case  under 
Chap.  XXV,  Div,  IB,  below. 

HaU  1?.  Abraham,  44  Or.  477,  75  Pac.  882  (1904).  An  agreement  whereby 
one  gives  to  another  an  option  to  purchase  certain  premises  with  the 
privilege  of  prospecting  and  mining  thereon  may  be  characterized  as  a 
license  coupled  with  an  interest,  and,  the  licensee  having  gone  into  jiosses^ 
sion,  performed  labor,  and  made  expenditures  in  pursuance  thereof,  the 
license  is  irrevocable.  The  licensee  is  entitled  to  the  exclusive  right  of 
possession  during  the  continuance  of  the  agreement  in  force ;  he  has  an  in- 
terest in  t)oth  the  realty  and  the  ores  produced  from  the  mine,  and  cannot 
be  divested  of  either  without  his  consent,  except  by  virtue  of  the  provisions 
of  the  agreement  itself. 

Pennsylvania. 

C  half  ant  v.  Rocks,  212  Pa.  521,  61  Atl.  1105  (1905).  An  agreement 
provided  that  **L.  doth  tmrgaln  and  sell  unto  the  aforesaid  C.  all  that 
certain  tract  or  parcel  of  coal  containing  three  acres  for  the  sum  of  three 
hundred  dollars,  situated,  etc.  ♦  ♦  ♦  The  said  C.  is  not  to  sell  any 
coal  only  what  he  hauls  himself  or  have  hauled,  also  cannot  sell  the  said 
three  acres  of  coal  to  any  person  or  persons  but  L.  his  heirs  or  assigns. 

♦  ♦  ♦  But  has  no  privilege  of  surface.  Said  C.  has  the  privilege  of 
dumping." 

C.  having  died,  his  heirs  could  not  maintain  ejectment.  The  agreement 
"cannot  reasonably  be  construed  as  more  than  a  personal  license."  '*There 
l8  no  indication  of  any  further  instrument  being  in  contemplation,  and  the 
reatrictlonB  in  this  one  are  incompatible  with  a  conveyance  in  fee,  but  en- 
tirely in  harmony  with  a  personal  license." 

Cole  V.  Elltcood  Power  Co.,  216  Pa.  283,  66  Atl.  678  (1907).  "If  a  license, 
or  privilege,  to  do  something  on  the  land  of  the  licensor  is  given  by  parol, 
then  followed  by  the  expenditure  of  money,  on  the  faith  of  the  parol  agree- 
ment, it  is  irrevocable  and  is  to  be  treated  as  a  binding  contract.  Equity 
treats  the  license  thus  executed  as  a  contract  giving  absolute  rights,  and 
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protects  the  licensee  in  tlie  enjoyment  of  those  rights."  A  parol  lease  of 
a  quarry  upon  which  money  has  been  expended  confers  a  property  right  for 
which  damages  may  be  recovered,  when  it  is  taken  in  condemnation  pro- 
ceedings. 

Wisconsin. 

8t,  Anthony  Min.  d  Mill.  Co,  v,  Shaffra,  138  Wis.  507,  120   N.    W.    238 

(1909).    A  mining  lease  or  license  within  St.  1898,  c.  75,    is   irrevocable 

,  after  a  valuable  discovery  or  prospect  has  been  struck,  except  where  the 

miner  forfeits  his  rights  by  negligence  such  as  establishes  a  forfeiture 

according  to  mining  usages. 

This  act,  §  1647,  declares  that  the  discovery  of  a  "crevice  or  range"  con- 
taining ores  or  mineral  shall  entitle  the  discoverer  to  the  ore  or  mineral, 
subect  to  the  rent  due  the  landlord,  before  as  well  as  after  separation  from 
the  freehold.  '^Crevice  or  range"  in  its  local  significance  meant  a  mineral 
bearing  vein,  and  not  the  ore  bodies  belonging  to  the  same  geological 
stratum  and  covering  a  large  district.  Under  this  section  the  miner  who 
is  operating,  under  a  lease  or  license  from  the  owner  of  the  land  termin- 
able at  the  will  of  the  latter,  is  given  the  right.  In  case  he  discovers  a 
prospect,  to  continue  his  exploration  free  from  any  right  of  the  lessor  or 
licensor  to  cut  him  oflT  by  relocation  before  the  prospect  so  discovered 
was  explored  suflSclently  to  determine  whether  it  would  lead  to  a  discovery 
or  not,  and  in  case  he  discovers  a  crevice  or  vein,  to  entitle  him  to  follow 
that  deposit  of  ore  within  the  lines  of  the  land  upon  which  he  was 
licensed  to  work  lengthwise,  sldewlse  and  downward  until  he  had  ex- 
hausted the  crevice  or  vein,  paying  the  agreed  or  customary  tribute  or 
royalty  to  the  landowner  in  the  meantime.  "Discovery"  does  not  mean 
the  development  and  uncovering  of  a  mineral  deposit  in  a  known  mineral 
bearing  lot  and  alongside  of  the  old  workings  which  had  existed  long 
prior  to  the  inception  of  the  license. 

V.    Oil  and  Gas  Leases. 

p.  74.  It  follows  logically  from  the  unstable  and  fugitive  na- 
ture of  oil  and  gas  that  they  are  not  capable  of  distinct  ownership 
in  place  apart  from  the  soil  in  which  they  happen  at  any  time  to 
be.  The  creation,  therefore,  of  a  corporeal  estate  therein  while 
in  the  ground  by  deed  or  reservation,  which  attempts  their  sev- 
erance from  the  surface,  is  impossible.  This  view,  which  was 
stated  in  the  first  volume  of  this  work,  has  been  further  empha- 
sized by  the  recent  cases  in  Indiana  and  Pennsylvania.  (These 
cases  are  collected  on  pp.  94-101,  below.  See,  also,  Chap.  I,  Div.  V,) 
In  West  Virginia,  however,  the  courts  have  lately  taken  the  posi- 
tion that  there  is  no  difference  between  the  stable  and  the  un- 


PROPERTY  AND  RIGHTS  IN  MINERALS.  65 

stable  minerals  so  far  as  the  nature  of  the  property  that  may  be 
had  in  them  is  concerned.  This  view  has  also  been  followed  in 
Kansas  and  Texas.  Since  these  cases  stand  by  themselves,  and 
find  no  place  in  the  classification  adopted  by  ns,  yet  are  important 
as  illustrating  the  view  of  the  courts  of  two  of  the  most  important 
oil  producing  states,  they  are  here  collected. 


Mwre  17.  GHmn,  72  Kan.  164,  83  Pac.  395,  4  L.  R.  A.  (N.  S.)  477  (1905). 
The  owner  of  land,  having  first  executed  an  oU  and  gas  lease,  conyeyed  the 
land,  reserving  all  the  rights,  privileges  and  benefits  secured  to  him  under 
the  oU  and  gas  lease,  adding  **it  is  intended  hereby  to  reserve  all  oil  and 
gas  privileges  in  and  to  said  premises  and  to  lease  and  transfer  the  same.*' 
This  was  held  to  be  an  exception.  "Different  estates  may  be  created  in  the 
surface  and  soil  of  lands  and  the  underlying  strata  in  which  minerals,  oils 
and  gas  may  be  found ;  and  this  s^mration  of  estates  may  be  accomplished 
by  an  exception  in  the  deed  conveying  the  lands,  by  which  the  grantor 
carves  out  and  retains  the  right  to  the  minerals  in  the  land.  The  right  re- 
tained by  the  exertion  is  the  ownership  of  the  minerals."  The  force  and 
effect  of  the  exception  in  this  case  "was  to  carve  out  a  separate  estate 
in  the  oil  and  gas  from  the  estate  in  the  surface  and  soil.  The  title  to  the 
surface  and  soil  passed  to  the  grantee  and  the  title  to,  and  ownership  of,  the 
oil  and  gas  in  the  lands  remained  with  the  grantors." 

Texas. 

Southern  OU  Co.  v.  Colquitt,  28  Tex.  Civ.  App.  292,  69  S.  W.  169  (1902). 
A  conveyance  to  a  grantee,  its  heirs  and  assigns,  of  "all  the  oil,  gas«  coal 
and  other  minerals  in  and  under  the  homestead  of  T  and  wife,  together 
with  the  rights  of  ingress  and  egress  at  all  times,  for  the  purpose  of  drill- 
ing for  oil,  gas,  or  water,  reserving  to  the  said  T  one-tenth  of  all  the  oil 
produced  and  saved  from  the  premises,"  with  the  provision  that  five  years 
were  given  within  which  wells  should  be  sunk,  but  that  a  forfeiture  could 
be  prevented  by  paying  an  annual  rental  of  twenty-five  dollars  until  the 
wells  were  completed,  is  such  a  conveyance  of  a  part  of  the  homestead  as 
requires  the  Joinder  of  the  wife  under  Bates  Ann.  Civ.  St  art  636. 

"It  is  held  that  oil  in  place  under  the  soil  is  a  mineral  and  that  minerals 
in  place  are  land.   An  oil  lease  investing  the  lessee  with  the  right  to  remove 
all  the  oU  in  place  in  consideration  of  his  giving  the  lessor  a  certain  per 
cent  thereof  is  in  legal  effect  a  sale  of  a  portion  of  the  land.      *    *    * 
Such  a  contract,  as  above  stated,  is  a  conveyance  of  the  land." 


West 

BarriB  v.  Cohh,  49  W.  Va.  350,  38  S.  E.  559  (1901).    A  deed  by  which  a 
tract  of  land  was  conveyed  in  fee  contained  the  provision:   "The  parties 
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of  the  first  part  reserve  unto  themselTes  and  do  not  convey  by  this  deed 
the  equal  one-half  part  of  the  usual  royalty  of  one-eighth  of  all  the 
petroleum  or  oil  In  and  underlying  the  tract  of  land  hereby  conveyed.  * 
Held  to  be  an  exception  of  the  title  in  fee  to  the  one-sixteenth  of  the  oil 
in  place  and  underlying  said  tract  of  land,  to  be  delivered  to  her  when 
produced,  without  expense  to  her  for  production.  The  grantee  in  the  above 
deed  leased  the  land  to  another  with  exclusive  right  to  operate  for  oil  and 
gas,  reserving  one-eighth  of  the  oil  to  be  set  aside  in  the  pipe  line  to  his 
credit.  This  was  held  not  to  refer  to  or  include  the  one-sixteenth  outstand- 
ing in  the  original  grantor.  "The  parties  [to  the  first  deed]  were  conveying 
real  estate,  and  their  declaration  that  they  were  not  conveying  or  intending 
to  convey  a  certain  part  of  a  substance  as  much  a  part  of  the  real  estate 
as  the  sou  itself,  and  as  much  a  subject  of  transfer  as  coal,  iron  or  other 
mineral,  clearly  made  it  an  exception.'* 

Preston  v.  White,  57  W.  Va.  278,  50  S.  E.  236  (1905).  A  deed  conveying 
a  tract  of  land  contains  the  clause:  "But  it  is  expressly  understood  and 
agreed  that  there  is  reserved  from  and  not  included  in  the  above  sale  or 
conveyance  seven-eighths  of  all  and  any  oil  and  gas  that  may  be  on,  in  or 
under  the  said  land,  with  full  right  and  privilege  to  said  Bennett,  his  heirs 
and  assigns,  to  develop  and  operate  the  same."  This  exeats,  and  does  not 
pass  to  the  grantee,  the  oil  and  gas  in  place  in  the  land,  and  the  oil  and  gas 
remained  vested  in  the  grantor  as  an  actual,  vested  estate  and  property, 
and  not  an  Incorporeal  hereditament  in  blm,  nor  a  mere  license  to 
produce  oil  and  gas,  and  title  in  the  grantor  to  the  oil  and  gas  is  not  in 
abeyance,  to  vest  only  when  the  oil  and  gas  shall  be  developed  and  brought 
to  the  surface  by  the  grantor.  A  subsequent  conveyance  by  such  grantor  of 
such  oil  and  gas  vests  in  the  grantee  like  estate  and  property  in  the  oil  and 
gas  as  was  vested  in  such  grantor.  The  owners  of  the  undivided  seven- 
eighths  of  the  oil  and  gas  having  brought  a  bill  for  partition,  the  court 
ordered  a  sale  thereof,  holding  that  these  minerals  were  not  susceptible 
of  division. 

"Oil  and  gas  in  place  are  a  part  of  the  land  itself.  But  when  the  owner 
of  land  conveys  to  another  the  oil  or  gas,  that  oil  or  gas  becomes  a 
property  distinct  from  the  residue  or  remnant  of  the  land,  distinct  from 
the  'surface',  as  the  expression  is  in  the  books.  The  oil  and  surface  are 
then  two  properties  under  distinct  ownership,  but  the  oil  none  the  less  a 
real  corporeal  property  than  the  surface  or  soil  itself.  Being  part  of 
the  land,  and  thus  owned  by  the  owner  of  the  land,  he  can  sever  its 
ownership.  •  •  •  When  thus  severed  in  ownership,  the  owners 
own  two  separate  interests  and  are  not  cotenants.  When  thus  severed 
in  ownership,  the  minerals  become  a  separate  corporeal  hereditament,  and 
their  ownership  is  attended  with  all  the  attributes  and  incidents  peculiar 
to  ownership  of  land.  Oil  and  gas  are  minerals  and  fall  under  these 
principles." 

"It  makes  no  difference  that  oil  and  gas  are  fluent  and  wandering  for 
the  present  question.  White  and  the  Bennett  heirs  might  lose  the  oil 
and  gas  by  their  migration  from  the  land.    If  it  were  a  contest  between 
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them  and  an  adjoining  owner,  after  production  of  oil  on  his  land,  then 
this  cliaracter  of  oil  and  gas  would  be  relevant;  but  it  is  not  relevant  in 
deciding  the  character  of  the  ownership  of  the  Bennett  heirs  in  the  oil 
and  gas.  The  oil  and  gas  are  deemed  yet  in  the  land  for  the  question 
before  us." 

Peterson  v.  Hall,  57  W.  Va.  535,  50  S.  B.  603  (1905).  There  may  be 
aeiMrate,  distinct  estates  in  different  persons  in  the  surface  of  land  and 
oil  and  other  minerals  £q  it.  When  the  surface  of  land  is  owned  by  one 
person,  the  oil  in  place  by  another,  a  sale  for  taxes  in  the  name  of  the 
owner  of  the  surface  will  pass  also  the  oil  owned  by  the  other  person. 
hi8  estate  not  being  charged  on  the  tax  books,  under  §  25,  c.  31,  Code  18U$>. 

Toothman  v.  Courtney,  62  W.  Va.  167,  58  S.  E.  015  (1907).  See  this 
case  on  page  74. 


A,    Lease  of  Lands  tcith  the  Privilege  of  Digging  and  Boring  for  Oil  or 

Oas. 

p.  76. 

United  Sutes. 

Allegheny  Oil  Co.  v.  Snyder,  45  C.  C.  A.  604.  106  Fed-  764  (1900).  6th 
Ore.  For  the  consideration  of  one  dollar,  the  owner  of  land  leased  it  for 
the  purpose  of  removing  oil  and  gas  therefrom,  together  with  certain 
privileges  to  enable  the  lessee  to  remove  the  same  from  the  premises,  the 
lessee  to  enjoy  the  estate  for  the  term  of  two  years  and  as  long  thereafter 
as  oil  and  gas  should  be  found  in  paying  quantities,  not  exceeding  twenty- 
five  years,  for  which  the  lessee  was  to  render  the  lessor  one-eighth  of 
the  oil  and  pay  $150  annually  for  any  well  producing  gas  in  sufficient 
quantities  to  Justify  marketing.  The  lease  further  provided,  "In  case  no 
well  is  drilled  on  the  said  premises  within  two  years  from  the  date  hereof, 
the  lease  shall  become  null  and  void  unless  the  lessee  shall  pay  for  the 
further  delay  at  the  rate  of  one  dollar  per  acre  at  or  before  the  end  of 
eactk  year." 

It  was  contended  on  behalf  of  the  lessor  that  the  consideration  of  one 
dollar  might  support  the  grant  for  two  years,  but  the  privilege  of  extend- 
ing the  same  beyond  that  term  was  supported  by  no  consideration  and 
was  entirely  at  the  option  of  the  lessee.  The  court  held  that  the  lease 
constituted  an  entire  contract  and  that  the  consideration  recited 
supported  not  only  the  grant  of  the  two  year's  term,  but  the  privilege  of 
extending  the  time  of  drilling  by  paying  the  stipulated  price  therefor. 

No  hardship  was  worked  to  the  landowner  because  of  the  possibility  of 
tying  up  his  land  for  speculative  purposes  because  "this  contract,  in  view 
of  its  peculiar  purpose  and  object  in  the  development  of  gas,  has  written 
into  it  an  implied  covenant  on  the  part  of  the  lessee  that  he  will  drill 
and  operate  sach  number  of  oil  wells  on  the  land  as  would  be  ordinarily 
required  for  the  production  of  oil    contained   in   such    land   and   afford 
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ordinary  protection  to  the  lines.  This  was  the  holding  of  the  Supreme 
Ck)urt  of  Ohio  in  Harris  y.  Oil  Company,  and  has  become  a  rule  of 
property  in  Ohio." 

By  the  Ohio  Statutes,  Rev.  St  §  4112a,  all  leases  and  licenses  giving 
the  right  to  operate  for  oil  or  gas  must  be  recorded.  The  instrument  in 
this  case  had  but  a  single  witness  and  was  unrecorded,  and  it  was  held 
that  under  the  Ohio  decisions  it  might  be  treated  as  a  good  agreement  in 
equity  for  the  making  of  a  lease. 

Moore  v.  Sawyer,  167  Fed.  826  (1909).  C.  O.  E.  D.  Okla.  An  in- 
strument which,  in  consideration  of  $50,  granted  "all  the  oil,  gas,  coal 
and  asphaltum  in  and  under  the  following  described  premises,"  reserving 
to  the  first  party  one-tenth  of  all  oil  produced,  for  the  term  of  fifteen 
years,  and  as  much  longer  as  oil,  gas,  coal  or  asphaltum  is  found  or 
produced,  or  the  rental  paid,  and  which  provided  that  the  sum  of  $50  paid 
"is  the  consideration  for  the  right  of  the  party  of  the  second  part  to  pay 
said  rental  and  hold  said  lease  during  said  term,  or  until  said  develop- 
ment or  developments  as  above  provided  are  completed,"  is  not  a  con- 
veyance in  fee  of  the  mineral  in  place,  but  is  merely  a  lease,  the  $50 
mentioned  being  a  bonus  paid  or  agreed  to  be  paid  to  Induce  its  execution. 

California. 

Graciosa  Oil  Co,  v.  Santa  Barbara  County,  155  Cal.  140,  99  Pac.  483 
(1909).  A  lease  of  land  for  years  for  oil  and  gas  purposes  vests  no 
present  title  in  the  oil  in  place,  but  leaves  that  title  in  the  lessor  until  the 
oil  is  brought  to  the  surface.  "The  right  vested  in  lessee  is  an  estate  for 
years,  so  far  as  necessary  for  the  purpose  of  taking  oil  therefrom,  and  It 
carries  with  it  the  right  to  extract  the  oil  and  remove  It  from  the  premises. 
.This  right  constitutes,  for  the  term  prescribed,  a  servitude  on  the  land 
and  a  chattel  real,"  but  is  taxable  to  the  lessee  as  a  separate  estate  in  the 
land. 

Kansas. 

Monfort  v.  Lanyon  Zinc  Co,,  67  Kan.  310,  72  Pac.  784  (1903).  A  lease, 
based  upon  an  otherwise  sufficient  consideration,  which  gives  to  the 
lessees  or  their  assigns  the  exclusive  right  for  ten  years  to  enter  upon  the 
leased  premises  and  prospect  for  oil,  gas,  and  minerals,  and,  if  oil  or  gas 
is  found  in  paying  quantities,  the  privilege  of  operating  such  wells  as  long 
as  either  can  be  produced  in  paying  quantities,  and  further  providing  that 
if  no  gas  well  is  sunk  on  the  premises  within  five  years,  the  lease  isiiall 
become  null  and  void,  unless  the  lessees  or  their  assigns  shall  elect  from 
year  to  year  to  continue  the  lease  by  paying  $40  each  year  In  advance  to 
the  lessors  until  a  well  is  completed  on  the  premises,  is  a  grant  of  a  right 
to  the  use  of  the  premises  for  the  term  of  ten  years,  conditioned  on  the 
payment  of  $40  per  year  in  advance  after  the  expiration  of  the  first  five 
years. 
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Ohio. 


Woodland  OU  Co,  v.  Crawford,  55  Ohio,  161,  44  N.  E.  1093,  34  L.  R.  A, 
62  (1896).  G.  "granted,  demised  and  let  unto*'  U.  "all  the  petroleum  and 
gas  in  and  under  that  certain  tract  of  land  hereinafter  described  and  also 
the  said  tract  of  land  for  the  purpose  and  with  the  exclusive  right  of 
drilling  and  operating  upon  said  premises  for  said  petroleum  and  gas** 
for  fire  years,  and  as  much  longer  as  oil  or  gas  is  found  in  paying  quan- 
tities thereon.  The  consideration  was  one-eighth  part  of  the  oil  produced 
and  |200  per  annum  for  each  gas  well.  It  was  also  agreed  that  a  test  well 
should  be  completed  within  two  miles  within  one  year,  "or  in  default 
thereof  pay  to  the  parties  of  the  first  part,  for  further  delay,  a  yearly 
rental  of  $128,"  etc.  "And  a  failure  on  the  part  of  the  second  party  to 
complete  such  well  or  wells  as  above  specified,  or  instead  thereof  to  pay 
the  rentals  as  above  provided,  shall  render  this  lease  and  agreement 
null  and  void." 

U.  assigned  this  lease,  and  his  interest  therein  and  in  the  premises,  to 
the  W.  Co.,  subject  to  the  rents  and  royalties  and  covenants  thereof.  No 
test  well  having  been  drilled,  0.  sued  W.  Go.  for  the  amount  stipulated  for 
delay  as  above  and  was  held  to  have  a  right  to  recover. 

Burket,  J. :  "This  is  more  than  a  license ;  it  is  a  lease  of  the  land,  oil 
and  gas  for  a  limited  time  and  purpose,  with  a  right  of  possession  to  tho 
extent  reasonably  required  for  such  purpose,  the  landlord  retaining  all 
that  should  not  be  so  required." 

"The  proper  construction  to  be  placed  upon  such  an  agreement  is,  that 
npon  failure  of  the  lessee  to  drill  a  well,  or  pay  the  rental,  or  both,  as  the 
case  may  be,  the  lessor  may  elect  to  put  an  end  to  the  lease,  and  enforce 
payment  of  the  promised  rental,  or  sue  for  damages  for  failure  to 
drill  the  well,  or  he  may  elect  to  have  the  lease  continue  in  force 
to  the  end  of  the  term  and  enforce  the  drilling  of  wells,  and  the 
payment  of  rentals  as  provided  in  the  lease.  Such  provisions  of  for- 
feiture are  for  the  benefit  of  the  lessor,  and  not  for  the  benefit 
of  the  lessee.  The  lessee  cannot  plead  his  own  default  or  wrong,  in 
discharge  of  bis  ol  liiration  to  drill  or  pay  rental.  Parties  may  as?reo 
that  in  case  of  failure  to  drill  or  failure  to  pay  or  both,  the  lessee  shall 
be  relieved  of  his  oMlcration  upon  such  terms  as  the  parties  may  as^ree 
upon  in  the  lease,  whether  the  terras  be  of  value  to  the  lessor,  or  loss  or 
Inconvenience  to  the  lessee,  but  a  naketl  default  and  nonperformance,  as 
in  this  lease  cannot  he  held  to  discharge  the  oblierations  of  the  lesseo.' 

"It  would  also  be  competent  for  an  owner  of  land  to  give  an  option  to 
another  party,  upon  a  Fufllcient  consideration,  to  drill  one  or  more  wells 
within  a  stated  time  and  ui)on  failure  to  drill  such  wells  within  the  time 
limited,  all  rights  to  cease  as  to  both  parties.  And  it  is  contended  by  the 
oil  company  in  this  case,  that  the  leases  in  question  are  such  options,  or 
else  are  mere  unexecuted  licenses.  In  case  of  an  option,  a  certain  con- 
sideration is  paid  or  agreed  to  be  paid  to  tie  up  the  land  for  a  priven  time, 
and  during  that  time  the  owner  is  prevented  from  usini?  or  disposing  of 
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the  land  contrary  to  the  terms  of  his  contract.  But  in  such  cases  the 
consideration  for  the  option  must  be  paid,  and  cannot  be  satisfied,  by  a 
naked  default  If  such  default  could  be  held  as  satisfaction  of  the  con- 
sideration, the  instrument  would  be  without  consideration  and  therefore 
void-" 

"The  same  result  follow^s  if  the  instruments  be  regarded  as  unexecuted 
licenses.  The  consideration  paid  and  agreed  to  be  paid  for  the  license  is 
one  dollar  paid  and  certain  rentals  to  be  paid,  and  the  licensor  not  having 
interfered  with  the  rights  of  the  licensee,  the  latter  is  bound  to  pay  the 
full  consideration  promised  for  the  license,  even  though  he  never  avail 
himself  of  its  privileges. 

"So  that  whether  the  instruments  in  question  are  regarded  as  leases, 
options  or  licenses,  the  plaintiff  below  is  entitled  to  receive  the  considera- 
tion or  rental  agreed  to  be  paid." 

The  acceptance  of  the  assignment  bound  the  assignee  to  perform  all  the 
unperformed  covenants  of  the  lease. 

The  amount  which  the  lease  stipulated  should  be  paid  for  delay  was 
rental.  The  plaintiff  was  entitled  to  recover  it  as  rental,  and  was  not 
merely  entitled  to  unliquidated  damages. 

HarrU  v.  Ohio  Oil  Co.,  57  Ohio,  118,  48  N.  E.  502  (1<«97).  "By  the  terms 
01'  the  leiise  in  this  case,  the  lessor  for  a  valuable  consideration  gmnted. 
demised  and  let  the  lauds  described  to  the  lessee,  for  the  purpose  and 
with  the  exclusive  right  of  drilling  and  operating  for  petroleum  oil  aud 
gas  for  five  years,  and  as  much  longer  as  oil  and  gas  are  found  in  paying 
quantities.  In  this  case,  as  in  the  case  of  Woodland  Oil  Co.  v.  Crawford, 
55  Ohio  St.  161,  it  is  the  land  that  is  granted,  demised  and  let  for  the 
limited  purpose  and  period  named  in  the  lease.  An  instrument  in  such 
form  is  more  than  a  mere  license;  it  is  a  lease  of  the  land  for  the 
purpose  and  period  limited  therein,  and  the  lessee  has  a  vested  right  to 
the  possession  of  the  land  to  the  extent  reasonably  necessary  to  perform 
the  terms  of  the  instrument  on  his  part. 

"In  this  case,  possession  was  delivered  to  the  lessee  and  operations 
commenced,  wells  drilled  and  oil  produced  in  paying  quantities,  and  In 
such  cases  it  cannot  be  doubted  that  the  lessee  has  a  vested  though  limited 
estate  in  the  lands  for  the  purpose  named  in  the  lease"  See  this  case 
also  on  page  124. 

Brown  v.  Fowler,  65  Ohio,  507,  63  N.  E.  76  (1902).  An  instrument 
which  grants  the  oil  and  gas  in  a  tract  of  land  and  also  the  land  for  the  pur- 
pose of  operating  thereon  for  said  oil  and  gas  is  a  lease  and  not  merely  a 
license.  A  provision  therein  that  the  lessee  should  have  the  right  to  Mir- 
rend  it  at  any  time  for  cancellation,  "after  which  all  iiayments  or  lidbll- 
ities  under  it  should  cease  and  the  lease  become  void,"  doea  not  reduce  the 
term  to  an  estate  at  will.  The  consideration  of  one  dollar  ha vin*;  been  paid 
for  the  whole  lease  included  this  clause,  and  the  lease  was  therefore  not 
void  for  want  of  mutuality.     See  this  case  also  on  page  10.5. 

Central  Ohio  Natural  Gas  d  Fuel  Co.  v,  Eckert,  70  Ohio,  127,  71  N.  E. 
281  (1904).    A  grant  to  a  corporation,  its  successors  and  assigns,  without 
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limitation  as  to  time,  of  "all  the  oil"  etc.,  was  upon  tbe  following  terms : 
'^FirsL  Second  party  agrees  to  drlU  a  well  upon  said  premises  within 
six  months  from  this  date,  or  thereafter  pay  to  the  first  party  $160. 
annnally  until  said  well  is  drilled,  or  the  property  hereby  granted  is  re- 
conveyed  to  the  first  party.  ♦  *  ♦  ♦  Seventh.  Second  party  may 
at  any  time  remove  all  their  ^roperty  and  reconvey  the  premises  hereby 
granted,  which  conveyance  said  first  party  agrees  to  accept,  and  thereupon 
this  instrument  shall  be  null  and  void."  After  the  expiration  of  six 
months,  and  until  a  well  is  drilled,  this  is  a  lease,  at  nu  uimuul  rental  of 
$160,  at  the  option  of  the  lessee  only.  "This  is  no  mere  tenancy  at  will. 
There  is  a  good  and  valid  consideration  for  the  option  granted  b>  theFe  hi- 
struments,  and  it  is  immaterial  whether  they  are  called  leases,  deeds  or  writ- 
ten agreements.  The  intention  of  the  parties  is  to  control,  and  it  is  mani- 
fest that  it  was  not  the  intention  of  either  party  that  the  right  granted 
by  the  instrument  should  be  a  mere  license  that  could  be  terminated  by 
the  grantor  at  any  time.'* 

Pennsyivania. 

Weitengel  v,  Oormlcy,  184  Pa.  254,  39  Atl.  57  (1808).  For  tbe  facts  see 
Wettengel  v.  Gormley,  160  Pa.  559,  28  Atl.  934,  40  Am.  St.  Rep.  733,  vol.  1,  p. 
77.  Williams,  J. :  "The  legal  operation  of  this  lease,  as  between  the  lessor  and 
the  lessee,  'their  heirs,  executors  or  assigns,*  was  to  sever  the  leasehold 
from  the  freehold  estate.  Thereafter  the  exclusive  right  of  access  to  the 
oil  bearing  stratum  was  in  the  lessee,  whose  duty  was  to  develop  and 
operate  the  leasehold  estate  for  oil  and  gas.  The  exclusive  right  to  culti- 
vate the  surface,  subject  to  the  easement  created  upon  and  over  it  in  aid 
of  the  operations  of  the  lessee,  was  in  the  lessor  and  his  tenants.  A  sale 
of  the  freehold  to  any  person  having  notice,  actual  or  constructive,  of  the 
lease  would  have  been  subject  to  its  provisions,  and  would  in  no  way  have 
impaired  the  rights  or  interests  of  the  lessee.  The  purchaser  would  have 
taken  Just  the  estate  his  vendor  was  competent  to  convey,  and  he  would 
have  held  it  subject  to  the  terms  of  the  lease  in  every  particular.  The 
estates  were  separate,  independent  and  in  independent  hands.  The  one 
was  personal,  an  estate  for  years.  The  other  was  real,  a  fee  simple.  The 
right  to  receive  or  demand  the  rent  was  a  chose  in  action  that  would  fall, 
under  our  intestate  laws,  to  the  personal  representative  of  a  decedent 
The  heir  could  not  disturb  or  interfere  in  any  manner  with  the  production 
of  oil  or  gas  pending  the  settlement  of  the  estate  of  the  testator,  or  with 
the  collection  of  the  royalties.  But  Gormley  made  a  will,  by  tbe  terms  of 
which  he  severed  the  six  hundred  acres  into  three  tracts  or  farms,  and 
devised  one  of  these  to  each  of  his  three  children.  They  took  the  title 
precisely  as  the  testator  held  it,  subject  to  all  the  provisions  of  tbe  lease. 
As  between  themselves,  the  division  of  the  surface  was  absolute;  but  as 
to  the  holder  of  the  leasehold,  each  took  the  part  devised  to  him,  subject 
to  the  common  burden  which  had  been  put  upon  the  entire  body  of  the 
land  as  a  single  undivided  tract  containing  six  hundred  acres,    more  Oi* 
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less.  As  the  lease  covered  all  the  land,  so  the  rent  may  be  said  to  iBSue 
from  each  and  every  part  of  it.  The  royalties  belonged  to  the  owners  of 
the  six  hundred  acres,  and  not  to  the  owner  of  any  subdivision  of  it  But 
as  we  have  seen  the  royalties  were  personal.  They  were  not  disposed  of 
by  Gormley's  will.  They  were  not  even  referred  to  in  it  The  intestate 
laws  must  in  such  case  be  looked  to  for  the  disposition  of  this  very  con- 
siderable part  of  his  estate.  The  children  hold  together  all  the  acreage* 
that  is  covered  by  the  lease,  and  each  should  receive  such  share  of  the 
royalty  as  his  or  her  share  of  the  land  bears  to  the  whole  tract  covered 
by  the  lease.  It  does  not  matter  in  what  acre  or  hundred  acres  the  wells 
may  be  situated.  The  royalties  are  not  payable  by  the  acre,  nor  by  the 
farm  into  which  the  surface  may  be  divided,  but  upon  the  total  produc- 
tion, wherever  within  the  six  hundred  acres  the  production  may  take  place. 

"There  is  no  escape  from  this  proposition.  The  cleaver  of  the  testator 
applied  by  the  terms  of  his  will  for  the  division  of  the  lands  between  his 
children  made  a  clean  cut  separation  of  the  shares  of  each  down  till  the 
leasehold  was  encountered.  There  its  descent  was  arrested  until  the  term 
created  by  the  lease  expires.  When  that  occurs  its  downward  course  will 
be  instantly  resumed  and  the  severance  of  the  freehold  and  its  minerals 
will  be  complete.  The  further  reflection  bestowed  upon  this  question  has 
in  no  sense  shaken  our  confidence  in  Wettengel  v.  Gormley,  160  Pa.  559, 
28  Atl.  934,  40  Am.  St.  Rep.  733.    We  adhere  to  it" 

In  addition  it  is  decided  that  the  child  upon  whose  land  the  wells  were 
sunk  was  entitled  to  compensation  for  the  decrease  in  the  rental  value  of 
his  part  caused  by  the  presence  of  the  wells,  and  that  the  cost  of  repair- 
ing injuries  thereto  caused  by  sinking  the  wells  should  be  postponed  until 
the  termination  of  the  lease  made  it  possible  to  consider  that  question 
intelligently. 

Ilanna  r.  Clark,  204  Pa.  149,  53  Atl.  758  (1902).  "The  appellant  further 
contends  that  the  partition  proceedings  were  incomplete  and  irregular 
because  the  court  did  not  partition  the  oil  in  and  under  the  lands,  or  pro- 
duced or  to  be  produced  from  the  same,  among  the  parties  entitled  thereto. 

"It  is  sufficient  answer  to  this  to  say  that  the  record  shows  that  part 
of  the  lands  involved  were  subject  to  prior  leases,  which  were  in  forc<». 
These  could  not  be  disturbed.  The  interest  in  the  lands  and  in  the  oil 
leases  were  separate  and  independent.  One  was  personal,  the  other  real. 
Wettengel  v.  Gormley,  184  Pa.  354,  39  Atl.  57." 

BarnsdaU  r.  Bradford  Oas  Co.,  225  Pa.  338,  74  Atl.  207  (1909).  "The 
language  of  the  agreement  in  the  case  at  bar  shows  It  to  be  a  lease,  con- 
veying an  interest  in  land,  a  corporeal  and  not  an  Incorporeal  heredita- 
ment. The  lessor  does,  in  the  language  of  the  lease,  'grant,  demise,  lease 
and  let  unto  the  said  party  of  the  second  part  ♦  ♦  ♦  all  that  certain 
tract  of  land  ♦  ♦  •  containing  one  hundred  acres,  ♦  ♦  ♦  for 
the  sole  and  only  purpose  of  mining  and  operating  for  oil,  gas  and  other 
minerals  and  of  laying  pii>e  lines  and  of  building  tanks,  stations  and 
structures  thereon  to  take  care  of  the  said  products.*  It  will  thus  be 
»een,  by  this  transposition  of  the  language  of  the  lease,  that    the    land 
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itself  is  granted  and  demised,  and  not  simply  the  right  to  enter  upon  and 
prospect  and  operate  for  oil  or  gas.  It  is  not  simply  a  privilege  given  to 
the  lessee  to  use  the  premises  for  mining  purposes  but  the  land  itself  is 
demised  with  the  right  to  obtain  the  minerals  therein.  By  the  agreement 
the  exclusive  right  to  take  and  appropriate  all  the  minerals  is  conveyed, 
and  during  the  term  of  the  lease  the  lessor  has  no  right  to  enter  and 
operate  for  oil  or  gas.  The  title  to  the  oil  except  the  one-eighth  thereof 
is  vested  in  the  lessee,  as  is  also  the  title  to  the  gas  and  other  minerals 
in  the  land.  Under  the  rule  of  construction  established,  not  only  in  other 
jurisdictions,  but  by  our  own  cases,  therefore,  the  agreement  creates  a 
corporeal  interest  in  the  lessee  in  the  demised  premises,  and  is  not  merely 
a  license  to  enter  and  operate  for  oil  and  gas." 

**The  defendant  contends  that,  conceding  the  contract  in  question  to  be 
a  lease  and  not  a  license,  the  plaintiff  cannot  maintain  ejectment  as  he 
had  not  entered  into  possession  of  the  premises.  We  are  aware  of  the  rule 
at  common  law  which  in  the  case  of  an  ordinary  lease  requires  the  lessee  to 
have  been  in  possession  of  the  premises  before  he  can  maintain  ejectment 
against  any  one  who  had  ousted  him.  That  is  the  rule  recognized  and 
followed  in  this  state  where  real  property  is  demised  for  the  purpose  of 
occupancy  and  use  by  the  tenant  But  we  are  not  disposed  to  enforce  it 
in  cases  like  the  present  where  by  the  contract  the  lessee  is  granted  the 
possession  of  the  land  with  the  sole  and  exclusive  right  to  mine  and  re- 
move the  minerals  therein.  In  such  case,  while  the  tenant  is  regarded  as 
a  lessee,  yet  by  the  agreement  he  obtains  title  to  the  minerals  and  the 
right  to  the  possession  of  the  premises  for  removing  them.  As  said  In 
Duke  v.  Hague,  107  Pa.  57,  the  tenant  has  an  absolute  right  of  possession 
of  all  the  surface  necessary  to  enable  him  to  drill  and  remove  the  oil  and 
no  one  else  can  rightly  take  out  oil  during  the  term,  save  under  him. 
The  contract  gives  him  the  right  to  the  oil  and  to  the  possession  of  the  land 
to  enable  him  to  remove  it  As  also  said  in  the  Duke  case,  the  whole  of 
the  oil,  or  only  a  part,  may  be  taken  under  the  lease,  but  whatever  shall 
be  taken  is  of  the  substance  of  the  realty.  Having  acquired  by  the  con- 
tract a  right  to  a  part  of  the  realty,  the  law  should  give  the  lessee  an 
adequate  remedy  to  enforce  that  right  Ejectment  is  the  proper  action 
for  the  recovery  of  possession  of  land  in  this  state.  It  is  a  possessory 
action,  and  if  a  party  has  a  right  to  possession  and  the  ^immediate  right 
to  enter,  he  may  maintain  ejectment  Here  the  lessee  has  the  right  to  the 
possession  of  the  premises,  the  immediate  right  to  enter,  and  the  right  to 
take  the  oil  therefrom  which  is  a  part  of  the  realty.  It  will  be  observed 
that  the  lessee  has  not  simply  the  right  to  the  possession  of  the  premises, 
but  also  the  title  to  the  oil  or  such  part  thereof  as  he  may  be  able  to  re- 
move during  his  tenancy." 

West  Virginia. 

Headley  v.  Hoopengamer,  60  W.  Va.  626,  55  S.  E.  744  (1900).  "This 
is  the  ordinary  oil  and  gas  lease,  with  a  reversion  to  the  grantors,  for  the 
purpose  of  mining  and  operating  for  oil  and  gas,  laying  pipe  lines,  building 


74  THE  LAW  OF  MINES  AND  MINING. 

tanks,  stations  and  structures  thereon,  and,  in  consideration  thereof,  to 
pay  as  i-oyalty  a  one-eighth  part  of  all  the  oil  produced  and  saved  from 
the  leased  premises.  While  we  have  some  cases  which  may  be  construed 
to  hold  that  the  ordinary  oil  lease,  investing  the  lessee  with  the  right  to 
remove  all  the  oil,  in  place  in  the  premises,  in  consideration  of  a  certain 
stipulated  royalty,  is,  in  legal  effect,  a  sale  of  a  portion  of  the  land,  yet 
these  cases  do  not  conform  to  many  others,  which  treat  such  contracts 
only  as  leases,  and  a  conveyance  for  a  term  of  years,  and  not  to  pass  an 
estate  in  fee.  We  do  not  think  the  lease  in  question  can  be  so  construed 
as  to  be  other  than  a  contract  which  passes  only  an  estate  for  years.  *A 
lease  is  a  contract  for  the  possession  and  profits  of  lands  and  tenements 
on  the  one  side,  and  the  recomi)euse  or  rents  on  the  other,  or,  in  other 
words,  a  conveyance  to  a  person  for  life,  years  or  at  will,  in  consideration 
of  a  rent  or  other  recompense.'  18  Am.  &  Eng.  Ency.  Law  (2d  ed.)»  597. 
And  a  lease  is  defined  to  be,  by  Blackstone,  properly  a  conveyance  of 
lands  or  tenements  in  consideration  of  rent  or  other  recompense,  made  for 
life,  for  years  or  at  will,  but  always  for  a  less  time  than  the  lessor  hath 
in  the  premises,  l)ecause  if  it  be  for  the  whole  interest,  it  is  more  properly 
an  assignment  than  a  lease.  In  fact,  there  is  no  difficulty  in  determining 
the  requisites  of  a  lease.  There  Is  no  difference  of  opinion  as  to  that; 
the  definitions  are  uniform,  but  the  difficulty  is  in  always  determining 
whether  or  not  the  particular  paper  or  contract  falls  within  the  definition. 
Apply  the  definition  to  the  contract  here,  and  we  find  that  it  falls  clearly 
within  the  true  meaning  of  the  word  lease.  It  conveyed  an  estate  less 
th«n  the  lessor  had  in  the  premises;  it  was  to  remain  in  force  for  the  term 
of  three  years  from  its  date,  and  as  long  thereafter  as  oil  or  gas,  or 
either  of  them,  was  produced  from  the  premises  by  the  lessees;  it  con- 
tained the  usual  words  essential  to  its  operation,  which  are,  grant,  lease 
and  let ;  it  gives  to  the  lessees  the  right  to  the  possession  of  the  lands  for 
oil  and  gas  operations,  with  the  profits  derived  therefrom,  and,  on  the 
other  hand,  the  lessor  is  to  be  recompensed  by  his  receiving  a  certain  part 
of  the  production  as  royalty.  It  cannot  be  said  that  the  provision  in  the 
lease,  which  says  that  it  shall  remain  in  force  as  long  after  three  years 
as  oil  and  gas,  or  either,  Is  produced  by  the  lessee,  can  be  so  construed  as 
to  detract  from  it  the  essentials  of  a  lease,  and  make  it  such  a  conveyance 
as  to  pass  the  whole  estate  to  the  lessee.  This  is  an  optional  provision, 
and  there  is  a  clause  reserving  unto  the  lessees  the  right  to  surrender 
the  lease  for  cancellation  at  any  time." 

The  instrument  in  question  being  a  lease,  there  is  consequently  an  im- 
plied covenant  of  quiet  enjoyment. 

Toothman  r.  Courtney,  02  W.  Va.  1(57.  58  S.  E.  915  (1907).  T.  by  in- 
strument in  writing,  called  an  "oil  lease"  granted  to  F.  all  the  oil  and  gas 
in  and  under  certain  land  for  the  term  of  seven  years,  and  so  much  longer 
as  oil  or  gas  is  found  in  paying  quantities  thereon.  The  lessee  agreed  to 
drill  a  well  within  ten  months,  or  thereafter  pay  a  fixed  yearly  rental  until 
such  well  was  drilled.  If  oil  was  found  in  paying  quantities  he  was  to 
deliver  one-eighth  of  the  product  to  the  lessor,  and  if  gas  was  found  he 
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agreed  to  pay  a  fixed  yearly  rental  for  each  well.  This  was  held  not  to 
liass  the  fee  simple  title  to  the  oU  and  gas,  but  to  be  a  lease  thereof,  vest^ 
ing  in  F.  a  right  of  exploration  and  production,  leaving  the  fee  simple 
title'  to  the  oil  and  gas  in  the  lessor.  The  conveyance  is  limited  to  a  teriu 
of  years.  "By  the  discovery  and  production  of  oil  and  gas,  or  one  of  them, 
the  specific  term  of  seven  years  may  be  greatly  prolonged,  but  tested  by 
the  letter  of  the  deed  and  probably  by  its  spirit  as  well,  the  term  does  not 
cease  to  be  a. mere  term  by  the  prolongation  thereof.  However  long  the 
term,  an  estate  for  years  is  not  a  freehold.  Moreover,  this  deed  Implies 
that  so  much  of  the  corj^us  as  is  conditionally  granted  is  to  be  severer! 
and  removed  from  the  laud,  and  the  implication  is  reinforced  by  condition.^ 
annexed  to  the  grant  which  compel  the  gi'antee  to  take  the  oil  and  gas. 
The  instrument  does  not  contemplate  a  continuing  and  interminable  owner- 
ship of  the  gas  and  oil  in  place,  but  rather  a  limited  right  of  possession 
and  use  of  the  land  for  the  severauce,  conversion  into  personal  property 
and  removal  of  certain  portions  thereof."  T.  then  conveyed  to  M.  one-six- 
teenth part  of  all  the  oil  and  gas  in  the  land,  and  subsequently  by  deed  to 
W.  conveyed  the  land,  reserving  "all  the  oil  rental."  "Though  he  did  not 
reserve  by  name  the  oil  in  place,  or  any  part  of  It,  his  reservation  of  all 
the  rental  or  royalty  to  be  derived  from  it  compels  the  court  to  hold,  by 
construction  of  the  instrument,  that  It  vests  in  him  the  title  to  that  thing, 
the  beneficial  interest  whereof  has  been  reserved,  namely,  the  oil  in  place." 
Ts  title,  however,  was  not  to  the  whole,  but  to  an  undivided  part  of  the 
oil,  and  could  not  be  separately  assessed  for  taxation  under  chaps.  12  and 
2D,  Code  of  1890,  and  such  an  assessment  and  a  tax  sale  thereon  is  void. 

Options  and  Rights  of  Exploration. 

In  Venture  Oil  Co.  v.  Fretts,  152  Pa.  451,  25  Atl.  732  (vol.  1, 
p.  174),  it  was  decided  that  a  lease  of  undeveloped  land  for  the 
purpose  of  operating  for  oil  and  gas  for  a  fixed  term  and  so  long 
as  those  minerals  were  found  in  paying  quantities  did  not  vest 
any  immediate  right  of  property  in  the  lessee.  '*The  title  is  in- 
choate* and  for  purposes  of  exploration  only,  until  oil  is  found. 
If  it  is  not  found  no  estate  vests  in  the  lessee,  and  his  title,  what- 
ever it  is,  ends  when  the  unsuccessful  search  is  abandoned.  If 
oil  is  found,  then  the  right  to  produce  becomes  a  vested  right,  and 
the  lessee  will  be  protected  in  exercising  it  in  accordance  with  the 
terms  and  conditions  of  his  contract."  Such  a  lease  is  ''not  a 
grant  of  property  in  the  oil,  but  merely  a  grant  of  possession  for 
the  purpose  of  searching  for  and  procuring  oil"  (Bamhart  v. 
Lockwood,  152  Pa.  82,  25  Atl.  237,  vol.  1,  p.  77).  This  case  has 
been  followed  in  all  the  oil  producing  states  except  Ohio.  (See 
cases  on  p.  69.)     An  oil  or  gas  lease,  where  the  land  is  undo- 
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veloped  and  the  purpose  is  the  discovery  of  the  mineral,  is  a  mere 
option,  conferring  on  the  lessee  the  right  to  explore.  He  may 
lose  this  right  by  abandonment.  And  on  the  other  hand,  if  he 
fails  to  make  such  efforts  to  find  mineral  as  the  instrument  re- 
quires of  him,  or,  in  the  absence  of  such  requirement,  if  he  is  not 
reasonably  diligent  in  pursuing  the  work  of  exploration,  the 
lessor  may  avoid  the  lease.  Exploration  is  thus  a  condition  of  the 
continuance  of  the  privilege  conferred  by  the  lease. 

When,  however,  the  mineral  is  found  **in  paying  quantities,'' 
what  was  l>ef ore  a  mere  option  ripens  into  a  lease,  title  vests  in 
the  lessee,  and  the  rights  of  the  parties  are  governed  by  the  rela- 
tion of  lessor  and  lessee  and  by  the  terms  of  the  instrument. 

An  option,  of  course,  requires  a  consideration  to  support  it. 
In  the  case  of  a  so-called  oil  and  gas  lease  this  may  be  either  a 
present  valuable  consideration  or  a  covenant  to  develop  or  operate 
or  to  pay  rent.  If  the  instrument  is  without  consideration  the 
lessor  is  not  bound  by  it  and  may  avoid  it  at  any  time  before 
actual  development  is  begun  by  the  lessee.  The  leasing  of  the 
property  to  another  is  an  efficient  exercise  of  this  right  to  annul. 
If,  however,  the  lessee  has  begun  work  under  the  lease,  he  then 
has  the  right  to  go  on  with  his  search  for  minerals,  and  the  lessor 
cannot  deprive  him  of  this  right.  The  exploration  and  develop- 
ment are  the  consideration. 

If,  as  is  often  the  case,  the  lease  contains  a  provision  that  the 
lessee  may  surrender  it  at  any  time  and  thereby  terminate  further 
liability  thereunder,  he  is  enabled  at  any  time  to  relieve  himself 
of  the  obligation  of  development,  which  is  the  consideration  which 
supports  the  lease.  In  Texas  and  West  Virginia  this  provision  is 
held  to  destroy  the  consideration,  so  that  the  lessor  may  annul  it 
at  any  time  before  performance  by  the  lessee  of  his  covenant  to 
develop.  In  Illinois,  however,  this  provision  does  not  relieve  the 
lessor  from  the  obligation  of  his  contract,  but  deprives  the  lessee 
of  the  remedy  of  specific  performance.  (See  criticism  of  this 
position  in  **  Mutuality  of  Obligation  and  Remedy  as  a  Requisite 
to  Equitable  Relief/ 'by  II.  C.  McClintock,  58  U.  of  P.  L.  R.  16.) 

United  States. 

Uuvuins  V,  Daley,  40  C.  C.  A.  12,  09  Fed.  r03,  48  L.  R.  A.  S20  (1900).  4th 
Circ.  A  tract  of  land  in  West  Virginia  was  granted  for  the  purpose  of 
operating  thereon  for  oil  and  gas  "for  the  term  of  five  years  and  as  mueb 


PROPERTY  AND  RIGHTS  IN  MINERALS.  77 

longer  as  oil  and  gas  is  found  in  paying  quantities  thereon,"  for  a  royalty 
of  one-seTeutti  of  the  oil  produced  and  saved  on  the  premises,  "Proyided, 
however,  that  a  well  shall  be  commenced  upon  the  above  described  prem- 
ises within  30,  and  completed  within  90,  days  from  the  date  hereof;  and, 
in  case  of  failure  to  commence  and  complete  said  well  as  aforesaid,  the 
lessee  shall  pay  to  the  lessor  a^  forfeiture  of  $50."  Held  that  the  ex- 
ploration for  'and  development  of  oil  and  gas  was  the  sole  consideration 
for  the  lease;  that  the  proviso  requiring  the  boring  of  a  well  within  90 
days  was  a  condition  precedent  to  the  vesting  of  any  interest  in  the  lessee, 
and  that  the  forfeiture  of  $50  was  intended  merely  as  a  penalty  to  secure 
the  drilling  of  the  well,  and,  if  paid,  would  have  been  merely  compensation 
to  the  landowner  for  the  right  of  the  lessee  to  possession  during  the  90 
days,  and  such  payment  would  not  be  so  far  a  compliance  with  the  con- 
ditions of  the  lease  as  to  vest  in  the  lessee  a  title  in  the  leased  premises  for 
the  period  of  five  years ;  that  after  the  expiration  of  90  days  from  the  date 
of  the  lease,  there  being  no  provision  therein  for  any  work  by  the  lessee 
in  the  development  of  the  property,  which  was  the  sole  consideration  there- 
for, the  lessor  had  the  option  to  avoid  it;  that  the  inaction  of  the  lessee 
during  a  period  of  eight  months,  while  operations  were  being  commenced 
on  adjoining  land  calculated  to  drain  the  land  of  the  lessor  and  irre- 
parably injure  him,  fully  justified  his  avoidance  of  the  lease;  and  that 
his  subsequent  leasing  the  same  premises  to  another  party  was  an 
unequivocal  declaration  of  his  intention  to  avoid  it,  and  terminate  any 
inchoate  right  which  the  lessee  could  daim  thereunder. 

Federal  Oil  Co.  v.  Western  (HI  Co.,  57  C.  C.  A.  428,  121  Fed.  674,  7th 
Girc,  affirming  112  Fed.  373  (1902).  C.  G.  D.  Ind.  An  oil  and  gas  lease,  for 
the  consideration  of  $1,  granted  to  the  lessee  all  the  gas  and  oil  in  and 
under  the  premises,  with  the  right  to  enter  for  the  purpose  of  drilling  and 
operating  for  oil  and  gas,  the  lessor  to  be  given  one-eighth  of  all  oil  produced 
and  saved  from  the  premises.  In  case  no  well  was  commenced  by  the  lessee 
within  a  day,  the  lease  was  to  become  null  and  void  unless  the  lessee 
should  pay  to  the  lessor  $8.75  per  month  while  the  commencement  of  the 
drilling  of  the  well  was  delayed.  A  second  well  was  to  be  completed  90  days 
after  the  first  well,  and  another  well  each  90  days  thereafter  until  seven 
were  drilled.  Held  that  a  court  of  equity  would  not  enforce  specific 
performance  6t  the  terms  of  this  lease  at  the  suit  of  the  lessee,  as  the 
lease  was  unfair  and  unconscionable  and  without  mutuality.  The  lease 
does  not  compel  the  lessee  to  commence  or  prosecute  operations  for  de- 
veloping and  exploiting  the  premises.  The  lessor's  royalties  arise  only  if 
the  lessee  begins  operations.  The  covenant  to  complete  a  second  well  with- 
in 90  days  after  the  first  is  valueless,  because  there  is  no  agreement  by  the 
lessee  to  drill  the  first  well.  The  lessee  is  under  no  obligation  to  pay  the 
monthly  rental  of  $8.75,  and  the  lessor  could  maintain  no  action  to  re- 
cover the  same.  "Such  a  lease  is  without  consideration  and  must  be  held 
a  nudum  pactum  and  void.  A  lease  so  unfair,  inequitable,  and  against 
good  conscience,  no  court  ought  to  enforce." 

**The  legal  effect  of  the  instrument  here  in  question  is,  therefore,  the 
grant  of  a  mere  use  for  the  purpose  of  prospecting.    The  title  is  inchoate, 
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and  for  the  purpose  of  exploration  only  until  oil  or  gas  is  foun<t  If  not 
found,  no  estate  vests  in  the  lessee,  and  his  title,  whatever  it  is,  ends  with 
the  abandonment  of  the  unsuccessful  search.  If  found,  the  right  to  pro- 
duce becomes  a  vested  right  and  the  lessee  will  be  protected  in  exercising 
it  In  accordance  with  the  terms  and  conditions  of  his  contract" 

Doddridge  County  Oil  d  Qaa  Co,  t\  Smith,  154  Fed.  970  (1907) .  0.  G. 
N.  D.  W.  Va.  ^'Numerous  cases  have  defined  and  settled  the  law  touch- 
ing these  oil  and  gas  leases,  and,  because  of  the  uncertain,  indeterminate 
and  fleeting  character  of  the  product  sought,  have  virtually  decided  them 
to  be  sui  generis,  requiring  peculiar  rules  to  govern  both  their  construc- 
tion and  oi)erations  under  them.  Among  these  principles,  it  is  held  that 
such  a  contract  is  not  a  grant  of  laud,  nor  a  present  leasehold  interest 
therein.  It  is  not  a  grant  of  the  oil  itself,  in  place,  or  under  the  land,  but 
only  the  right  to  search  for  it  If  the  search  is  fruitless,  the  explorer  loses. 
On  the  other  hand,  if  the  search  is  successful,  the  explorer  obtains  vested 
right  as  a  tenant  the  same  as  in  other  leasehold  estates  for  the  purpose 
of  operating  for  the  oil  which  his  search  has  discovered.  Whether  a 
tenancy  in  the  true  sense  exists,  depends,  therefore,  on  whether  oil  or  gas 
has  been  actually  found  or  not  Again,  the  duty  and  obligation  of  the 
tenant  or  leesee,  after  oil  or  gas  has  been  found,  depend  on  the  peculiar 
character  of  the  product  It  may  be  that  the  same  lessee  may  own  the 
adjoining  property  or  properties,  or  have  more  advantageous  leases  there- 
on. He  cannot  be  permitted,  after  drilling  a  single  well  upon  the  first 
to  move  therefrom  or  cease  operations  thereon,  for  the  purpose  of  drilling 
or  suffering  to  be  drilled  numerous  wells  on  adjoining  lands  that  will  drain 
the  first  and  give  an  undue  part  of  the  product  to  the  others.  He  must 
be  diligent  and  active  in  development."     See  this  case  also  on  page  206. 

California. 

BrooksJiire  Oil  Co.  v.  Casmalia  Ranch  Oil  d  Developing  Co.,  156  Cal.  211, 
103  Pac.  927  (1909).  A  grant  of  "the  sole  right  to  produce  petroleum, 
asphaltum  and  other  hydrocarbon  substances  and  natural  gas"  from  a 
described  tract  of  land,  specifically  granting  for  the  term  of  ten  years  "the 
exclusive  right  to  drill  and  operate  oil  and  gas  wells ;  lay  and  operate  pipe 
lines ;  *  *  *  the  use  of  enough  land  on  which  to  preserve  the  products, 
and  erect  such  buildings  as  they  may  desire,  etc.,"  does  not  vest  in  the  so- 
called  lessees  any  present  title  in  the  land.  "It  grants  only  the  right  to  do  cer- 
tain things  thereon  and  to  take  certain  mineral  substances  therefrom,  and  no 
title  to  such  substances  passes  from  the  original  owner  until  the  same  is 
severed  from  the  realty."  Venture  Oil  Co.  v.  Fretts,  152  Pa.  451,  25  Atl. 
732,  quoted  and  followed. 

"The  right  of  possession  is  limited  to  the  possession  necessary  to  enable 
the  lessees  to  search  for  the  minerals  they  are  allowed  to  take,  until  such 
minerals  are  found,  and  thereafter  to  the  possession  of  only  the  part 
required  for  the  convenient  operation  of  the  works  they  may  construct 
and  use  for  the  extraction  and  removal  of  the  minerals."  The  right  to  lay 
and  operate  pipe  lines  Is  not  a  general  exclusive  right,  but  is  such  only 
as  will  enable  the  lessees  to  carry  out  the  main  object  of  exploring  for 
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and  prodncing  oil  and  gas.  Subject  to  this  right,  which  is  paramount,  the 
owner  may  make  any  use  of  the  land  which  does  not  affect  the  search  for 
or  production  of  minerals.  A  pipe  line  having,  with  the  owner's  permission, 
been  laid  by  a  third  party  over  a  part  of  the  land  not  occupied,  used  or 
operated  by  the  lessees,  the  latter  had  no  right  to  interfere  with  or  remove 
IL 

Colorado. 

Florence  Oil  d  Refining  Co,  v.  Orman,  19  Colo.  App.  79,  73  Pac.  62S 
(190B).  A  lease  for  oil  and  gas  purposes  for  a  term  of  twenty  years,  made 
in  1894,  provided  that  two  wells  should  be  sunk  within  18  months,  and 
if  they  proved  unproductive  the  lessee  should  pay  $50  a  year  until  the 
drilling  of  new  wells  was  commenced.  By  1896  four  wells  had  been  sunk, 
but  all  of  them  were  unproductive,  and  the  lessee  did  no  further  work. 
In  1900  the  lessor  declared  that  the  lease  was  forfeited.  Held  that,  until 
oil  or  gas  was  found  in  paying  quantities,  the  lessee  had  no  vested  estate 
in  the  oil  or  gas,  but  only  an  inchoate  title,  to  preserve  which  it  was 
necessary  for  him  to  prosecute  dilig^it  search  for  oil  and  gas  after  the 
18  months  had  elapsed.  The  lessee  failed  to^do  this,  and  the  lessor  there- 
fore had  a  right  to  declare  the  lease  at  an  end. 

Illinois.  ' 

Bruner  v.  Hicks,  230  III.  536,  82  N.  E.  888,  120  Am.  St  Rep.  332  (1907). 
A  lease  of  homestead  premises  worth  less  than  one  thousand  dollars,  for 
the  purpose  of  prospecting  for  oil  and  gas  for  the  period  of  ten  years,  or 
so  long  as  oil  or  gas  might  be  found,  is  void  if  the  lessors  have  not  released 
their  homestead  in  the  manner  provided  by  S4,  chap.  52,  Rev.  St  1905, 
or  voluntarily  abandoned  possession  and  accepted  rent,  with  full 
knowledge  of  all  the  facts.  "The  lease  in  question  was  executed  with  the 
view  to  transfer  a  freehold  interest  in  said  premises,  as  it  provided  the 
term  created  thereby  might  last  for  an  indefinite  and  undetermined  period 
of  time  in  case  oil  or  gas  was  discovered  upon  said  premises,  and  in  that 
regard  this  lease  is  not  like  a  lease  for  a  term  of  years." 

The  value  of  the  homestead  premises  is  fixed  as  of  the  date  of  the  lease, 
not  as  the  date  of  discovery  of  oil  or  gas. 

Watford  Oil  d  Ga».  Co.  v.  Bhipman,  233  111.  9,  84  N.  E.  53,  122  Am.  St 
Rep.  144  (1908).  One  of  several  tenants  in  common  granted,  demised  and 
let  the  whole  of  the  premises,  for  the  purpose  of  drilling  and  operating  for 
oil  and  gas,  for  one  year  and  as  long  as  oil  or  gas  was  produced  in  paying 
quantities.  The  consideration  was  one  dollar,  one-eighth  of  the  oil  pro- 
duced, and  $200  per  year  for  each  productive  gas  well.  The  lease  con- 
tained a  provision  for  forfeiture  unless  a  well  should  be  commenced  within 
45  days  or  unless  a  stipulated  payment  was  made  for  delay ;  and  also  that 
the  lessee  should  have  the  right  upon  the  payment  of  one  dollar  to  sur- 
render the  lease,  after  which  all  payments  and  liabilities  thereafter  to 
accrue  should  cease  and  the  lease  become  void.  Held  that  the  lessee  had 
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no  right  to  a  compulsory  partition  either  of  the  oil  and  gas,  considered 
separately  from  the  land,  or  of  the  land  itself. 

'*A  lease  of  land  to  enter  and  prosi>ect  for  oil  or  gas  is  a  grant  of  a 
privilege  to  enter  and  prospect,  but  does  not  give  a  title  to  the  oil  or  gas 
until  such  products  are  found.  In  the  eye  of  the  law  oil  and  natural  gas 
are  treated  as  minerals,  but  they  possess  certain  peculiar  attributes  not 
common  to  other  minerals  which  have  a  fixed  and  permanent  situs.  Owing 
to  their  liability  of  escape  these  minerals  are  not  capable  of  distinct 
ownership  in  place:  Oil  and  gas  while  in  the  earth,  unlike  solid  minerals, 
cannot  be  the  subject  of  a  distinct  ownership  from  the  soil.  A  grant  to 
the  oil  and  gas  passes  nothing  which  can  be  the  subject  of  an  ejectment 
or  other  real  action.  It  Is  a  grant  not  of  the  oil  which  is  in  the  ground* 
but  to  such  part  thereof  as  the  grantee  may  find.  The  right  to  go  upon  the 
land  and  occupy  it  for  the  purpose  of  prospecting,  if  of  unlimited  duration, 
is  a  freehold  Interest,  but  such  Interest  being  vested  for  a  specific  purpose 
becomes  extinct  when  the  purpose  is  accomplished  or  the  work  \b 
abandoned." 

The  option  of  the  lessee  to  surrender  deprives  him  of  the  right  to  specific 
performance,  directly  or  indirectly,  until  he  has  performed  the  contract 
or  placed  himself  in  such  position  that  he  may  be  compelled  to  perform  on 
his  part.  If  the  relief  sought  should  be  granted,  the  decree  might  at  once 
be  nullified  by  an  exercise  of  the  option  not  to  proceed  further.  But 
while  the  power  of  revocation  depjrives  the  lessee  of  the  remedy  of  specific 
performance,  it  does  not  avoid  the  contract. 

Poe  V.  Vlrey,  233  lU.  56,  84  N.  E.  46  (1908).  P.  In  consideration  of  one 
dollar  granted  and  leased  to  U.  "all  the  oil. and  gas"  under  a  tract  of  land 
for  five  years,  and  as  much  longer  as  oil  or  gas  was  found  In  paying 
quantities.  The  lessee  agreed  to  drill  a  well  within  twelve  months  and,  if 
gas  were  found,  to  pay  a  fixed  sum  per  annum  for  each  productive  well, 
and  if  oil  were  found,  one-eighth  of  the  product.  There  was  a  provision 
for  forfeiture  for  failure  to  drill  a  test  well  and  also  a  provision  that  upon 
the  payment  of  one  dollar  the  lessee  should  have  the  right  to  surrender 
the  lease  for  cancellation,  after  which  all  payments  and  liabilities  there- 
after to  accrue  should  cease  and  the  lease  become  void.  A  bill  by  P.  to 
set  aside  the  lease  for  want  of  mutuality  was  dismissed.  It  was  argued 
that  the  provision  for  surrender  made  the  lease  a  tenancy  at  will  and 
also  one-sided,  harsh  and  unjust  "So  far  as  the  charge  that  the  contract 
was  harsh  and  unjust  is  concerned,  it  may  be  said  that  the  parties  were 
competent  to  contract  with  each  other,  and  neither  side  can  be  relieved 
from  their  agreements  on  the  ground  that  they  did  not  use  good  business 
Judgment  in  entering  into  the  contract.  There  is  no  question  of  fraud  and 
no  charge  or  evidence  of  fraud  in  the  case,  and  where  parties  who  are 
competent  In  law  and  in  fact  to  enter  Into  contracts,  freely  and  voluntarily 
contract  with  each  other.  It  Is  of  the  utmost  Importance  to  them,  and  the 
public  as  well,  that  their  agreement  shall  be  respected  and  enforced  by  the 
courts  and  that  neither  shall  be  relieved  from  the  obligation  of  his  contract 
except  upon  some  certain  ground  deemed  valid  in  law."    If  the  court  could 
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have  canceled  the  lease  in  any  case,  it  could  only  be  where  nothing  had 
be&i  done  under  it,  and  that  was  not  the  case  here. 

OUlespie  v.  Fulton  Oil  d  Gas  Co.,  236  111.  188,  86  N.  E.  219,  reversing  14(J 
111.  App.  147  (1908).  A  lease  of  unlimited  duration,  giving  the  lessee  the 
right  to  enter  upon  land  occupied  as  a  homestead  for  the  purpose  of 
prospecting  for  oil  and  gas,  drilling,  operating  and  erecting  the  necessary 
buildings,  pipe  lines  and  other  structures,  is  a  conveyance  of  such  an  in- 
terest in  the  homestead  as  is  void  unless  the  lease  is  executed  and 
acknowledged  In  the  manner  provided  by  S  4,  chap.  52,  Rev.  St  1905,  but 
one  seeking  to  avoid  a  lease  on  this  ground  must  plead  and  prove  the  facts 
necessary  to  bring  him  within  the  statute. 

Ulrey  v.  Keith,  237  111.  284,  86  N.  E.  696  (1908).  The  lease  in  this  case 
was  similar  to  that  in  Poe  v.  Ulrey.  The  lessee,  having  drilled  a  well. 
discontinued  operations  for  a  time,  and  the  lessor  made  a  lease  to  other 
parties  who  took  possession  and  began  operations.  The  first  lessee  filed 
a  bill  to  enjoin  the  drilling  for  oil  and  gas.  It  was  held  that  a  suit  to  en- 
join the  violation  of  a  contract  was  governed  by  the  same  rules  as  a  suit 
for  specific  performance,  and  that  the  existence  of  the  right  of  surrender 
created  a  lack  of  mutuality  that  deprived  the  lessee  of  the  remedy  of 
specific  performance. 

Gillespie  v.  Fulton  Oil  d  Gas  Co.,  239  111.  326,  88  N.  E.  192  (1909).  A 
lease  of  oil  and  gas  in  certain  premises  for  the  term  of  five  years,  and  as 
much  longer  as  oil  or  gas  is  found  in  paying  quantities,  provided  that  if 
oil  were  found  the  lessor  was  to  have  one-eighth  of  the  product,  but  that, 
in  case  no  paying  well  was  completed  within  five  years,  the  lease  was  to 
be  null  and  void.  This  passed  no  title  to  the  premises,  nor  even  to  the  oil 
or  gas  under  them,  but  merely  the  right  to  go  upon  the  premises  and  ex- 
plore for  oil  or  gas,  and,  if  found,  to  produce  them  according  to  the  letter 
of  the  lease. 

IndiaiUL 

Ohio  Oil  Co.  V.  Detamore,  165  Ind.  243,  73  N.  E.  906  (1905).  A  lease,  in 
consideration  of  $120,  conveyed  all  the  oil  and  gas  in  and  under  a  certain 
tract  of  land,  with  the  right  to  enter  and  drill  for  same,  the  lessor  to  be 
paid  a  certain  royalty  on  the  product.  In  case  no  well  was  completed 
within  six  months,  the  lease  was  to  be  null  and  void,  unless  the  lessee 
should  pay  to  the  lessor  $120  in  advance  for  each  six  months  thereafter 
that  such  completion  was  delayed.  Held  that  the  "lease*'  was  merely  a 
Bfx-months'  option  with  right  of  renewal,  based  upon  a  valid  consideration, 
whereby  the  grantor  bound  himself  not  to  lease  the  premises  to  another, 
and  to  give  the  grantee  that  length  of  time  to  determine  whether  the 
latter  would  undertake  the  development  of  the  land  on  the  terms 
Btipolated.  If  the  grantee  had  entered  on  the  land  and  completed  a  well 
within  the  option  period,  the  acceptance  would  have  been  complete  and  the 
grant  effective.  But  by  deciding  in  the  negative  that  the  prospect  would 
not  Justify  the  expense,  or  by  entering  and  drilling  an  unsuccessful  well 

2B&A6 


82  THE  LAW  OF  MINES  AND  MINING. 

and  then  abandoning  the  enterprise  and  removing  belongings  from  the 
premises  within  the  paid  period,  without  renewal,  the  contract  was  et- 
hausted  by  an  exercise  of  the  option  not  to  develop.  Therefore  the  drilling 
of  a  dry  well,  and  then  taking  down  and  removing  the  machinery  from  the 
premises,  accompanied  by  a  failure  to  pay  in  advance  for  another  six 
months,  ended  all  contractual  relations  between  the  parties. 

New  American  Oil  d  Min.  Co.  v.  Troyer,  166  Ind.  402,  76  N.  E.  253,  77 
N.  E.  739  (1906).  "The  peculiar  wandering  character  of  gas  and  oil  pre- 
cludes ownership  in  their  natural  state,  and  hence  they  are  not  the  sub- 
ject of  sale  and  conveyances  until  they  have  been  reduced  to  possession  and 
placed  under  control  by  being  diverted  from  their  natural  paths  into  arti- 
ficial receptacles.  In  such  cases  the  real  subject  of  the  contract  is  the 
mining  of  the  gas  or  oil  that  may  be  found,  on  the  terms  specified.  The 
preliminary  exploring  is  a  mere  incident  and  goes  for  nothing,  if  unsuccess- 
ful, and  unless  oil  or  gas  is  found  in  paying  quantities,  then  there  is  and 
was  not  at  the  inception  of  the  contract  anything  to  which  it  could  attach. 
So  the  title  in  such  contract  is  at  least  inchoate  until  the  result  of  the 
drilling  is  ascertained.  And  if  barren  territory  is  developed  then  there  is 
no  lease,  no  continuing  contract,  no  conveyance  of  title,  because  there  1h 
nothing  to  pass  under  the  agreement"  Oil  and  gas  leases  are  not  within 
the  provision  of  the  statute  concerning  landlord  and  tenant. 

Kansas. 

Dickey  v.  Coffcyville  Vitrified  Brick  d  Tile  Co,,  69  Kan.  106,  76  Pac.  398 
(1904).  Gas  and  oil  leases  are  in  a  class  by  themselves.  They  are  not 
leases  in  the  ordinary  sense.  They  are  in  the  nature  of  licenses  with  a 
conditional  grant,  conveying  the  grantors'  interest  in  the  gas  or  oil  well, 
conditioned  that  gas  or  oil  is  found  in  paying  quantities.  When  gas  or 
oil  is  found,  the  right  to  produce  it  becomes  a  vested  right,  and  the  lessee 
will  be  protected  in  exercising  it  agreeably  to  the  terms  of  the  contract 

A  stipulation  in  a  gas  or  oil  lease  that  "if  wells  are  put  in  operation, 
and  at  any  time  in  the  future  the  party  of  the  second  part  (the  lessee) 
shall  become  satisfied  that  it  is  not  paying,  he  shall  surrender  this  lease, 
and  remove  all  machinery,  pipes  and  fixtures  from  the  premises,  and  be 
released  from  all  further  obligations,"  does  not  put  the  lessee  in  the 
position  of  a  tenant  at  will.  The  lease  is  not  terminable  at  his  option, 
after  the  production  of  gas  or  oil,  on  his  assertion  that  a  well  is  unprofit- 
able, when  the  contrary  is  true. 

Ratclings  v.  Armel,  70  Kan.  778,  79  Pac.  683  (1905).  Where  an  oil  and 
gas  lease  gives  the  lessee  the  exclusive  right  to  enter  upon  the  premises 
and  operate  for  oil  and  gas,  paying  to  the  lessor  a  royalty  on  the  product 
produced,  no  estate  vests  in  the  lessee  unless  oil  or  gas  is  found  and  pro- 
duced. The  preliminary  right  of  exploration  for  gas  and  oil  under  such  <i 
lease  is  of  such  a  character  that  it  may  be  lost  by  abandoment  without 
the  lapse  of  time  prescribed  by  the  statute  of  limitations. 

Pittsburgh  Vitrified  Pav.  d  Bldg.  Brick  Co,  v.  Bailey,  76  Kan.  42,  90  Pac. 
803  (1907).    In  consideration  of  fi  B.  leased  to  the  company  described  land 
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'*for  the  purpose  and  with  the  whole  and  exclusive  right  of  drilling  and 
operating  for  oil  and  gas  for  a  term  of  ten  years  and  as  much  longer  as 
gas  or  oil  shall  be  found  in  paying  quantities  or  rental  paid  thereon"  for 
a  royalty  on  oil  and  a  fixed  rental  for  each  producing  gas  well.  The 
lessee  agreed  to  complete  a  well  within  two  years  or  in  default  thereof  to 
pay  a  yearly  rental  of  twenty-five  cents  per  acre  for  further  delay  until 
such  well  shall  be  completed.  It  was  further  provided  that  a  failure  to 
complete  or  make  payment  should  render  the  lease  void,  and  that  the  lessee 
should  have  the  right  at  any  time  to  surrender  the  lease. 

^'Written  contracts  of  this  character  are  commonly  called  oil  and  gas 
leases,  but  as  was  stated  in  Dickey  v.  Ck)ffeyvi]Ie  Vitrified  Brick  &  Tile  Co., 
C9  Kan.  lOG,  76  Pac.  398,  'they  are  not  strictly  leases  as  defined  and  treated 
in  the  law  of  landlord  and  tenant;  they  are  in  the  nature  of  a  written 
license,  with  a  grant  conveying  the  grantor's  interest  to  the  gas  or  oil  well, 
conditioned  that  gas  or  oil  be  found  in  paying  quantities.' " 

"It  is  of  the  very  essence  of  an  option  contract  that  one  party  has  the 
choice  of  concluding  or  not  concluding  the  proposed  transaction,  while  the 
other  party  has  no  choice.**  "Under  the  conditions  of  the  contract,  aa  con- 
strued and  acted  upon  by  the  parties  thereto,  the  company  paid  one  dollar 
and  became  obligated  to  pay  $40  per  annum  rental  from  the  day  of  its 
execution  until  such  time  as  it  should  complete  a  well  or  surrender  the 
lease.  It  exercised  its  option  by  paying  rent  for  two  successive  years  and 
the  lessors  acquiesced  in  the  part  performance  of  the  contract  by  accept- 
ing. The  lessors  will  not  therefore  be  heard  to  say,  when  the  third  year's 
rent  is  tendered,  that  the  contract  is  unilateral  and  revocable  by  them 
because  the  company  mi^t  have  then  exercised  its  option  to  surrender 
the  lease.** 

A  consideration  of  one  dollar  is  valuable  and  adequate  to  support  the 
lease  (Allegheny  Oil  Co.  v.  Snyder,  106  Fed.  764,  followed). 

O'Neill  V.  Risinger,  77  B^n.  63,  93  Pac.  340  (1908) .  An  oil  and  gas  lease 
which  proYided  that  in  case  no  well  was  drilled  within  six  months  "all 
rights  and  obligations  secured  under  this  contract  shall  cease  and  deter- 
mine unless  the  second  party  shall  elect  to  continue  this  lease  in  force  as  to 
all  of  said  premises  by  paying  an  annual  rental  of  $1  per  acre,'*  but 
which  contained  no  covenant  requiring  the  lessee  to  drill  a  well  or  even 
to  enter  upon  the  lands  and  prospect  for  oil  or  gas,  or  to  pay  a  rental  for 
such  privilege,  is  a  mere  option  which  lapsed  upon  the  lessee's  failure  to 
drill  or  pay  the  rental.  The  lessor  has  no  right  of  action  to  recover 
rental  on  such  a  lease. 

Mills  V.  Hartz,  77  Kan.  218,  94  Pac  142  (1908).  A  lease  of  land  for  oil, 
gas  and  coal  gave  the  lessee  the  exclusive  right  to  dig,  etc.,  for  twenty 
years  and  as  long  thereafter  as  the  products  be  found  in  paying  quantities, 
at  a  fixed  royalty.  No  grounds  of  forfeiture  were  specified.  After  seven 
years  of  idleness  by  the  lessee,  the  lessor  sued  to  have  the  lease  annulled. 
Held  the  lease  is  not  a  grant  of  land,  nor  of  the  oil,  gas  or  coal  in  the  land* 
It  did  not  transfer  any  estate  to  the  lessee;  the  lessor  granted  him  the 
poBsesBion  of  the  land  with  the  right  to  search  for  minerals  and  gave  him 
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an  interest  in  so  much  of  the  minerals  as  might  be  found  and  taken  out, 
but  if  none  were  found  no  interest  in  the  undiscovered  mineral  could  be 
acquired  by  him  and  certainly  no  estate  In  the  land. 

Beardsley  v.  Kansas  Natural  Oas  Co.,  78  Kan.  571,  96  Pac.  859  (1908). 
An  ordinary  oil  and  gas  lease  by  which  the  lessor  grants,  demises,  leases 
and  lets  to  the  lessee  a  described  tract  of  land  for  the  sole  and  only  pur- 
pose of  mining  and  operating  for  oil  and  gas  for  the  term  of  ten  years, 
and  as  long  as  oil  or  gas  is  procured  by  the  lessee,  does  not  convey  an  in- 
terest in  the  real  estate  or  any  present  title  to  the  oil  or  gas  which  may  be 
in  the  leased  premises.  It  passes  merely  the  right  of  exploring  for  those 
minerals  and  the  right  to  sever  them  if  found. 

Kentucky. 

Young  v,  McIWienny,  116  S.  W.  728  (1909).  In  an  oil  or  gas  lease  no 
time  or  term  was  fixed  for  the  lease  to  run  and  no  consideration  whatever 
was  provided  for  the  lessor  other  than  an  interest  in  the  production  when 
oil  was  found  in  paying  quantities,  and  so  much  per  year  when  gas  was 
found.  The  lessee  was  not  required  to  drill  within  any  designated  time, 
but  there  was  a  provision:  **If  no  well  is  commenced  on  the  premises 
hereby  leased  within  one  year  from  this  date,  then  this  grant  shall  become 
null  and  void,  unless  the  party  of  the  second  part  shall  pay  to  first  party 
$75  for  each  year  thereafter  such  commencement  is  delayed.*'  The  lease 
was  held  to  be  simply  an  option  given  by  the  lessor  to  the  lessee  for  one  year 
with  the  right  to  renew  the  option  at  the  end  of  the  year  upon  the  payment 
of  $75  if  the  lessee  had  not  commenced  operations  thereunder  w*ithin  the 
twelve  months.  There  being  nothing  in  the  lease  binding  the  lessee  to  do 
anything  on  which  the  lessor  might  sue  for  specific  performance,  it  was 
void  for  want  of  mutuality. 

Louisiana. 

JenningS'Heyicood  Oil  Syndicate  r.  Houssiere-Latreille  Oil  Co,,  119  La. 
793,  44  So.  481  (1907).  The  lessees  of  an  oil  and  gas  lease  agreed  to  sink 
a  well  within  a  fixed  time  or  pay  a  fixed  rental  quarterly  in  advance  so  long 
as  the  work  was  delayed ;  one  of  the  rentals  being  tendered  after  it  was  due 
was  refused.  Held  (1 )  Since  the  sole  and  only  object  of  the  lease  was  the 
exploiting  of  the  land  for  oil  and  gas,  which  the  contract  left  it  to  the  lessee 
to  do  or  not  to  do,  in  reality  there  was  no  contract  binding  on  him.  (2) 
But  if  there  be  a  contract  it  is  either  (a)  an  option  to  lessee  to  drill  within 
a  certain  time,  which  time  he  might  extend  by  quarterly  payments  in  ad- 
vance, or  (b)  a  commutated  contract,  the  obligation  being  to  exploit  for 
oil  and  gas.  If  the  former,  it  terminated  by  failure  to  pay  the  agreed 
rental  on  time;  if  the  latter,  It  terminated  by  failure  to  drill  or  offer  to 
do  so.  (3)  Assuming  lessee's  obligation  to  be  alternative,  drill  or  pay  rental, 
when  the  alternative  right  of  paying  rental  ceased  by  delaying  until  after 
it  becomes  due,  the  contract  became  pure  and  simple,  performance  of  which 
by  lessee  meant  ''develop  the  land  for  oil  and  gas."  (4)  An  option  must 
be  exercised  within  the  time  agreed,  else  it  is  lost. 
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This  mling  seems  to  go  one  step  beyond  Houssiere-Latreille  Oil  Co. 
V.  Jennings-Herwood  Oil  Syndicate,  115  La.  107,  38  So.  932  (1905),  where 
the  court  held  snch  contract  not  to  be  ipso  facto  void  for  want  of  mutuality, 
eta  Here,  however,  we  have  a  ruling  on  the  effect  of  lessee's  failure  to 
comply  strictly  with  its  terms. 

New  York. 

Conkling  v.  Krandusky,  127  App.  Dlv.  761,  112  N.  Y.  Supp.  13  (1908). 
In  1893  A,  executed  to  B.  an  oil  lease  for  fifteen  years  "or  so  long  as  oil  is 
found  In  paying  quantities,"  the  lease  to  be  null  and  void  unless  B.  com- 
menced drilling  niithin  three  months.  B.  drilled  but  found  no  oil,  and  in 
1894,  no  oil  having  been  discovered,  took  away  his  derrick  and  machinery, 
leaving  only  the  casing,  and  did  nothing  further  for  eleven  years.  In  1905 
be  entered,  put  down  a  well  and  found  oil.  Eight  months  prior,  however, 
A*8  widow  had  executed  a  new  lease  for  five  years  to  C.  Held  oil  leases 
and  contracts  stand  on  an  entirely  different  basis  from  any  other  leasehold 
agreements.  The  work  to  be  done  is  ordinartly  experimental  and  specu- 
lative. If  oil  Is  not  found  no  estate  vests  in  the  lessee.  While  ordinarily 
forfeiture  or  abandonment  is  not  looked  upon  with  favor,  that  rule  is  not 
applicable  to  these  oil  leases.  When  B.  took  away  his  machinery,  these 
acts  on  his  part  indicated  that  he  had  abandoned  the  project,  and  this 
1b  especially  true  when  the  work  was  not  resumed  again  for  eleven  years. 
The  granting  of  the  lease  to  C.  was  a  declaration  on  the  part  of  A.  that 
she  regarded  this  outstanding  lease  as  terminated.  Time  being  the  con- 
trolling factor  In  oil  leases,  an  agreement  to  begin  work  within  a  fixed  time 
or  pay  rental  in  lieu  thereof  will  be  strictly  enforced,  and  abandonment 
declared  where  the  lessee  neither  works  nor  pays  rent. 

Pennsylvania. 

Calhoon  v.  Necly,  201  Pa.  97,  50  Atl.  967  (1902).  See  this  case  on 
page  238,  below. 

Wilwn  f.  Philadelphia  Co,,  210  Ta.  484,  CO  Atl.  149  (1904).  See  this 
case  on  page  200,  below. 


National  Oil  d  Pipe  Line  Co,  v,  Tech  95  Tex.  586,  68  S.  W.  979,  affirming 
67  S.  W.  545  (1902).  Where  an  Instrument  grants  all  the  oil  and  gas 
under  certain  premises  with  the  right  to  enter  and  drill  for  the  same,  re- 
serving as  a  roj'alty  a  part  of  the  oil  produced  and  saved  from  the 
premises,  and  there  is  a  further  provision  that  in  case  operations  for  drill- 
ing a  well  are  not  begun  and  prosecuted  with  due  diligence  within  two 
years  the  grant  should  become  null  and  void,  unless  the  grantees  paid  $100 
per  year  until  a  well  is  completed,  in  which  case  they  could  thus  delay 
such  forfeiture  from  year  to  year,  such  instrument  is  objectionable  for 
want  of  mutuality,  because  of  the  absence  of  any  right  in  the  vendors  to 
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insist  on  performance.  Until  acted  upon  this  instrument  was  an  option  or 
in  the  nature  of  an  option.  The  real  consideration  of  such  a  grant  "was  not 
the  recited  $1,  nor  the  $100  that  after  the  two  years  might  be  paid  in  order 
that  they  might  keep  it  going  from  year  to  year,  but  the  beginning  and  pros- 
ecuting with  due  diligence  of  wells  for  oil  or  minerals  upon  the  land;  in 
other  words,  the  development  of  the  property  for  oils  and  minerals  in  the 
near  future.  ♦  ♦  ♦  According  to  the  terms  of  the  contract,  it  is  left  op- 
tional when  this  consideration  is  to  be  performed,  if  ever."  Therefore,  un- 
til the  grantees  have  started  work  no  equities  exist  in  their  favor,  and  the 
grantor  has  the  right  to  annul  the  contract.  The  grantees  were  not 
bound  to  perform,  and  could  abandon  the  matter  at  any  time,  and  under 
these  circumstances  the  grantor  was  also  not  bound. 

Emery  v.  League,  31  Tex.  Civ.  App.  474,  72  S.  W.  €03  (1903).  The 
owners  of  an  undivided  interest  in  oil  lands  granted  and  leased  the  same 
for  the  sole  purpose  of  prospecting  for  oil  and  minerals,  with  the  ex- 
clusive right  of  developing  all  mines  and  wells  dug  or  built  on  the  premises 
by  the  lessee,  a  certain  part  of  the  oil  to  be  returned  to  the  lessors  as 
royalty.  The  lessee  was  to  begin  operations  within  six  months  after  par- 
tition proceedings  setting  apart  in  severalty  the  interest  of  the  owners 
in  the  oil  lands,  which  partition  proceedings  were,  by  subsequent  agree- 
ment, to  be  instituted  by  and  conducted  at  the  expense  of  the  lessee.  The 
lessee  had  the  right  to  cease  operations  under  the  contract  whenever  it 
became  manifest  that  it  would  be  unprofitable  not  to  do  so.  Held  that  the 
Instrument  was  not  an  absolute*  conveyance  of  the  minerals  underlying 
the  demised  premises,  but  in  the  nature  of  an  option,  which  could  ripen 
into  ^  title  only  by  compliance  by  the  grantee  with  the  terms  of  the  agree- 
ment, and  the  accomplishment  of  the  purpose  for  which  it  was  executed, 
viz.,  the  development  of  the  oil  lands.  "The  grantee  under  such  instru- 
ment, so  long  as  he  continued  diligently  to  comply  with  his  agreement  to 
prospect  and  explore  the  land  for  minerals,  could  not  be  deprived  of  his 
right  to  acquire  title  to  such  minerals  by  their  discovery  and  development, 
but  no  title  in  such  minerals  would  vest  until  their  discovery,  and  unless 
such  grantee  begins  the  performance  of  his  part  of  the  contract  within  a 
reasonable  time,  the  grantor  can  consider  the  contract  abandoned.'* 
"Unless,  therefore,  the  grantee  began  within  a  reasonable  time  after  the 
execution  of  the  contract  to  perform  his  part  of  same  by  making  a  reason- 
able endeavor  to  secure  a  partition  of  the  land,  the  grantors  In  said  con- 
tract could  treat  the  same  as  abandoned  by  the  grantee,  and  decline  to 
recognize  any  further  rights  In  him  thereunder. 

"A  different  rule  is  applied  to  contracts  of  this  character  from  that 
applied  to  ordinary  leases,  and  the  decisions  uniformly  hold  that  contracts 
in  which  land  is  leased  for  the  purpose  of  being  prospected  and  developed 
for  oil  are  to  be  construed  most  favorably  to  the  lessor.  •  •  •  jn 
order  to  preserve  his  rights  under  a  contract  of  this  kind,  the  lessee  must 
begin  within  a  reasonable  time  the  performance  of  his  part  of  such  con- 
tract and  continue  In  the  performance  of  the  same  with  reasonable 
diligence." 
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BoherU  v.  McFadden,  32  Tex.  av.  App.  47,  74  S.  W.  105  (1903).  Where 
the  consideratloii  for  an  oil  lease  is  $1,  which  is  not  in  fact  paid,  and  the 
only  consideration,  so  far  as  the  lessee  is  concerned,  is  the  promise  to  de- 
v^op  the  leased  premises  and  to  deliver  to  the  lessor  a  percentage  of  the 
gross  oil  product,  and  the  lessee  can  terminate  the  lease  at  any  time 
without  any  farther  compensation  to  the  lessor,  such  a  lease  is  a  unilateral 
contract.  The  lessor  may  annul  such  a  contract  at  any  time  before  per- 
formance begun,  and  a  conveyance  of  the  premises  by  the  lessor  prior  to 
the  beginning  of  operations  by  the  lessee  is  an  annulment  of  such  lease. 

Hodges  r.  Brice,  32  Tex.  Civ.  App.  358,  74  S.  W.  590  (1903).  Where  an 
oil  lease  Is  made  for  a  nominal  consideration,  the  lessee  to  begin  operations 
within  a  certain  time  or  else  pay  a  small  consideration  from  month  to 
month  until  he  does  so,  the  lessor  to  get  a  royalty  on  the  oil  produced  from 
the  premises  and  the  lessee  to  have  the  right  to  terminate  the  lease  at  any 
time  without  further  liability  on  his  part,  and  the  lessee  never  commences 
any  operations  on  the  demised  land,  the  lease  is  void.  At  most  it 
is  a  mere  option  for  a  lease,  which  is  concluded  by  the  foreclosure  of  a 
Judgment  lien  against  the  land. 

Great  Western  0«  Co.  v.  Carpefiter,  43  Tex.  Civ.  App.  220,  95  S.  W.  57 
(1906) .  The  consideration  of  $1,  recited  as  paid  and  in  fact  paid  in  an  oil 
and  gas  lease,  is  merely  nominal,  and  the  contract  must  be  supported  by 
other  consideration. 

An  oil  and  gas  lease  is  unenfordble  if  it  is  unilateral,  placing  no  obliga- 
tion on  one  of  the  parties  thereto. 

A  contract  which  binds  the  lessee  unconditionally,  and  not  at  his  option, 
to  do  spedfled  work  under  a  specified  time  upon  the  leased  premises,  has 
been  held  not  to  be  a  unilateral  contract,  unenfordble  for  want  of  con- 
sideration. It  is  no  answer  that  the  lessee  cannot  be  compelled  specifically 
to  do  the  work  agreed  to  be  done  by  him,  and  that  the  remedy  i)y  way  of 
a  suit  for  damages  for  failure  must  prove  inadequate  because  there  are  no 
means  by  which  his  damages  can  be  measured.  Lessors  cannot  be  heard 
to  complain  of  these  contracts,  deliberately  and  understandingly  entered 
into,  on  the  ground  that  the  obligation  which  they  have  exacted  of  lessees 
as  consideration  for  their  own  contract  is  of  such  nature  that  it  is 
difficult,  if  not  impossible,  to  determine  the  amount  of  their  damages,  in 
case  of  a  violation  of  this  agreement  by  lessees. 

A  lease  blading  lessee  to  sink  one  or  more  wells  within  eighteen  months, 
and  to  commence  work  within  six  months,  allowing  the  lessee  no  option  in 
the  matter,  is  valid  and  enforclble;  it  is  not  rendered  otherwise  by  the 
indtslon  of  a  danse  reserving  the  right  to  lessor  to  terminate  the  lease 
upon  default  by  leasee. 


Virginia. 

Richlands  OU  Co.  v.  Morriss,  108  Va.  288,  61  S.  B.  762  (19(fe).    A.  and  B. 
""had  obtained  leases  upon  certain  lands  in  Kentucky  which  gave  them  the 
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privilege  of  prospecting  for  oil  and  gas.  Tlie  consideration  stated  in  these 
leases  was  one  dollar  in  hand  paid/'  and  the  lessees  thereby  acquired  the 
exclusive  right  to  enter  upon  the  leased  lands  to  drill  for  oil,  gas  or  water, 
and  to  erect,  maintain  and  remove  all  structures,  pipe  lines  and  machinery 
necessary  for  the  production  and  storage  of  oil,  gas  and  water.  It  was 
provided  that  If  oil  should  be  found  in  paying  quantities  upon  the  premises, 
the  lessees  should  deliver  to  the  lessor,  in  the  pipe  line  with  which  its 
wells  may  connect,  one-eighth  part  of  all  the  oil  produced  and  saved  from 
the -premises;  that  If  gas  only  were  found,  the  lessees  agreed  to  pay  $oO 
each  year  for  the  product  of  each  well  while  the  same  was  being  operated; 
and  that  if  no  wells  were  completed  within  twelve  months  from  the  date 
of  the  lease,  the  grant  should  become  null  and  void,  unless  the  lessees  then 
paid  to  the  lessor  for  the  land  ten  cents  per  acre  for  each  year.  Such  a 
lease,  it  seems,  vests  no  present  estate  in  the  land  until  the  oil  is  found. 
It  confers  merely  the  right  of  exploration,  the  title  to  the  land  remaining 
inchoate  and  contingent  on  the  finding  of  oil  or  gas  in  paying  quan- 
tities under  the  exploration  provided  for  in  such  lease. 


West  Virginia. 

State  V.  South  Penn  Oil  Co.,  42  W.  Va.  80,  24  S.  E.  688  (1896).  By  the 
terms  of  the  lease  the  lessor  "hath  granted,  demised  and  let  unto"  the 
lessee  "the  exclusive  right  to  mine,  bore,  excavate  and  produce  petroleum, 
rock  or  carbon  oil  and  gas  etc.,"  from  a  described  tract  "to  have  and  to 
hold  the  said  premises,  for  said  aforesaid  purposes  only,  for,  during  and 
until  ♦  ♦  ♦  ten  years  *  ♦  ♦  or  as  long  as  oil  and  gas  may  be 
found  in  paying  quantities."  The  consideration  was  a  royalty  of  one- 
eighth  the  product  There  was  a  covenant  to  commence  operations  etc., 
and  also  that  lessor  might  use  the  premises  for  tillage  purposes  except 
such  parts  as  should  be  necessary  for  mining. 

It  was  held  that  the  interest  of  the  lessee  should  not  be  assessed  as  real 
estate  separate  from  the  surface  under  the  statute  of  West  Virginia,  which 
provided  inter  alia  "when  mineral,  mineral  water,  oil,  gas  or  coal  privileges 
or  interests  are  held  by  a  party,  etc.,  exclusive  of  the  surface,  the  same 
shall  be  assessed  separately  to  such  party,  etc." 

"The  appellant  contends  that  by  these  leases,  it  appears  that  the  oil 
company  is  but  a  tenant  for  years,  and  is  not  the  owner  of  a  freehold  In 
fee  or  for  life;  that  they  do  not  work  a  separation  in  ownership  for  any 
freehold  Interest  of  the  mineral  oil  in  situ  from  the  surface — the  land  as 
one  corpus ;  that  the  corpus  of  the  oil  does  not  belong  to  the  lessee,  and  the 
surface  to  the  lessor;  that  there  is  therefore  no  divided  ownership;  and 
that  there  being  no  divided  ownership,  so,  within  the  meaning  of  the  act, 
there  can  be  no  separate  listing  and  assessment." 

"By  the  leases  here  liv»^uestlon,  the  owner  does  not  agree  to  part  with 
any  part  of  his  ownership  in  the  oil  in  situ,  or  in  any  part  of  the  thing  or 
corpus  to  which  his  ownership  applies,  but  contracts,  by  words  of  grant  or 
demise,  that  the  lessee  shall  have  the  exclusive  right  to  mine,  etc      *    * 
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*  The  right  of  the  lessee  or  grantee  under  its  provisions  was  to  ex- 
plore for  and  determine  the  existence  of  oil  or  gas  under  the  lands.  If 
none  was  found,  the  rights  of  the  grantee  ceased  when  the  exploration  was 
finished.  If  oil  or  gas  was  found  in  paying  quantities,  then  the  contract 
took  effect  as  an  oil  lease,  and  the  lessee  has  a  right,  under  a  contract 
obligation,  to  operate  the  land  for  the  production  of  oil  during  the  time 
and  upon  the  terms  fixed  in  the  lease.  See  Venture  Oil  Go.  v.  Fretts,  152 
Pa.  451,  25  Atl.  732.  The  privilege  or  right  to  hunt  or  explore  for  oil  does 
not  profess  to  be  in  fee  or  for  life,  and  vests  nothing  but  the  right,  for  a 
limited  period,  to  work  the  land  for  oil.  By  it,  the  parties  acquired  no 
estate,  either  in  land  or  minerals.  If  they  had  found  oil,  they  were  to  have 
seven-eighths  of  that  "which  they  brought  to  the  surface  or  produced,  but 
as  to  property  or  ownership  in  oil  in  situ  they  had  none.  Nor  does  the 
addition  to  the  term  of  years  of  the  clause  and  as  long  as  oil  or  gas  may 
be  found  In  paying  quantities,'  give  it  such  indefinite  duration  as  makes 
the  interest  freehold  in  quantity,  for,  after  the  expiration  of  the  term 
prescribed  (ten  years),  the  lessee,  having  the  option  to  continue  to  pump 
if  he  can  find  oil  in  paying  quantities,  becomes  a  tenant  at  will,  which 
may  become  a  tenancy  from  year  to  year  on  the  terms  of  the  lease,  but  is 
not  a  freehold,  because  its  extension  after  the  end  of  the  term  prescribed 
depends  upon  his  own  act,  the  exercise  of  his  own  will ;  so  according  to  the 
terms  of  the  instrument,  that  is  as  large  an  interest  as  the  words  will  bear. 
Such  superadded  possibility  of  extended  duration  constitutes  no  part  of 
the  term  of  years  prescribed,  but  is  a  new  interest,  in  the  nature  of  an 
option  to  become  tenant  at  will  or  from  year  to  year,  by  the  exercise  of 
his  own  volition  when  the  fixed  term  of  years  shall  have  expired.  He  has 
but  a  contract  with  the  owner  of  the  land  for  the  possession.  He  is  not 
seised  of  any  part  of  the  ownership  of  the  land  by  any  tltla  This  lease, 
so  far  as  the  seisin  of  the  ownership  of  any  strata  or  part  of  the  corpus 
of  the  land  is  concerned,  neither  creates  nor  transfers  such  ownership, 
or  any  part  thereof,  which  cannot  be  created  or  transferred  in  les^ 
quantity  than  that  of  a  freehold." 

SieeUmith  v.  Oartlan,  45  W.  Va.  27,  29  S.  B.  978,  44  L.  R.  A.  107  (1898). 
M.  leased  to  G.  for  oil  and  gas  purposes  for  five  years  for  one-eighth  of 
the  oil  produced  and  $200  per  annum  per  well  producing  gas.  The  lease 
provided :  "In  case  no  well  shall  be  completed  ♦  ♦  *  within  one  month 
from  the  date  hereof,  this  lease  shall  become  null  and  void,  and  without 
any  further  effect  whatever,  unless  the  lessee  shall  pay  for  further  delay 
at  the  rate  of  fifty  dollars  per  month  •  •  •  until  a  well  shall  be  com- 
pleted." G.  put  down  a  test  well,  bu^  finding  neither  oil  nor  gas  in  paying 
quantities,  he  removed  his  machinery,  plugged  the  hole  and  left  the 
premises.  He  made  three  monthly  payments,  and  then  asked  permission  of 
M.  to  hold  the  lease  for  a  short  time.  After  a  few  months  M.  repeatedly 
notified  G.  to  surrender  the  lease  as  she  wished  to  lease  the  land  to  others. 
She  finally  leased  to  S.,  who  filed  a  bill  to  cancel  the  lease  to  G.  as  a  cloud 
on  his  title.    Held  he  was  entitled  to  this  relief. 
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"The  G.  lease  is,  with  slight  variance,  in  the  usual  form  of  such  leases, 
and  amounts  to  nothing  more  than  the  privilege  of  searching  for  oil  and 
gas,  and  if  they  be  found  in  paying  quantities,  then  vests  an  oil  and  gas 
tenancy  in  the  lessee  for  the  period  of  five  years  or  until  exhaustion.  Mrs. 
M.  entered  into  the  lease  for  the  sole  consideration  of  the  prospective  rents 
and  royalties  she  would  enjoy  if  the  lessee,  in  diligent  search  therefor, 
should  find  oil  and  gas  in  paying  quantities.  If  such  lease  failed  to  bind 
the  lessee  to  diligent  search  for  oil  and  gas,  it  was  without  consideration, 
binding  on  neither  party,  and  voidable,  if  not  void,  at  the  pleasure  of 
ei'her."  The  only  provision  binding  the  lessee  to  operate  is  quoted  above. 
"There  is  no  provision  made  for  any  further  operations  or  payment  of  rent 
in  case  the  first  well,  when  completed,  is  non-productive.  But  the  contract 
is  at  an  end  as  to  both  parties  as  soon  as  such  first  well  is  abandoned  as 
unsuccessful."  (Venture  Oil  Ck).  v.  Fretts,  152  Pa.  451,  25  Atl.  732,  quoted 
ami  followed.) 

The  same  conclusion  is  reached  if  the  lease  is  held  to  be  subject  to  an 
implied  condition  that  the  lessee  should  diligently  prosecute  the  search  and 
oi^ration. 

"However,  as  before  shown,  the  lessee  having  abandoned  the  only  obliga- 
tory search  provided  for  in  his  lease,  it  died  on  his  hands  without  sur- 
render, forfeiture  or  intentional  abandoment  on  his  part,  for  he  was  with 
out  authority  to  make  further  explorations  without  the  consent  of,  and 
arrangement  as  to  conditions  with,  the  lessor;  in  other  words,  without  a 
new  Jease  or  extension  of  the  old.  ♦  •  •  When  a  lease  provides  the 
mode,  manner  and  character  of  search  to  be  made,  implications  in  regard 
thereto  are  excluded  thereby  as  repugnant  And  the  demise  for  the  pur- 
pose of  operating  for  oil  or  gas  for  the  period  of  five  years  is  dependent 
on  the  discovery  of  oil  and  gas  in  the  search  provided  for,  and,  if  such 
search  Is  unsuccessful,  the  demise  fails  therewith,  as  such  discovery  is  a 
condition  precedent  to  the  continuance  or  vesting  of  the  demise." 

The  putting  down  an  unproductive  well  did  not  vest  any  right  in  the 
lessee,  nor  could  he  charge  the  expense  thereof  as  a  part  of  the  considera- 
tion of  the  lease. 

Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.,  47  W.  Va.  84,  34  S.  B.  923  (1899). 
An  executory  gas  and  oil  lease,  with  covenants  to  drill  within  a  certain 
time  or  pay  rental,  which  provides  that  the  lessee  shall  have  the  right 
to  surrender  it  and  be  relieved  from  all  moneys  due  and  conditions  unful- 
filled, creates  a  mere  right  of  entry  at  will,  which  may  be  terminated  by 
the  lessor  at  any  time  before  it  is  executed  by  the  lessee.  The  execution 
of  a  new  lease  to  other  lessees,  and  possession  thereunder,  render  such 
prior  executory  lease  invalid. 

Trees  v.  Eclipse  Oil  Co.,  47  W.  Va.  107,  34  S.  E.  933  (1899).  An  ex- 
ecutory oil  and  gas  lease,  which  does  not  bind  the  lessees  to  carry  out  its 
covenants,  but  reserves  to  them  the  right  to  defeat  the  same  at  any  time, 
and  relieve  themselves  from  the  payment  of  any  consideration  therefor.  Is 
invalid  to  create  any  estate  other  than  the  mere  optional  right  of  entry, 
which  is  subject  to  termination  at  the  will  of  either  party.    Such  executory 
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lease  Is  terminated  by  the  death  of  the  lessor. 

A  person  holding  a  valid  executory  oil  and  gas  lease,  executed  by  several 
of  a  number  of  coteuants,  has  such  an  inchoate  interest  in  the  land  sub- 
ject to  such  lease  as  will  enable  him  to  maintain  an  injunction  to  prevent 
a  wrongdoer  from  committing  waste  by  the  extraction  of  such  oil  and  gas. 
Harness  v.  Eastern  OU  Co.,  49  W.  Va.  232,  38  S.  B.  (562  (1901).    An  oil 
and  gas  lease  pro\ided  that  "in  consideration  of  the  sum  of  $1,250,  the 
receipt   of    which    is    hereby    acknowledged,       ♦     •     •        parties     of 
the  first  part  do  hereby  grant  unto      ♦    *    *      second  party,  his  heirs  and 
assigns,  all  the  oil  and  gas  in  and  under  the  following  premises,''  describ- 
ing them,  with  the  right  to  enter  and  drill  and  operate  for  oil,  gas,  etc., 
reserving  to  themselves  one-eighth  of  the  oil  produced,  to  be  run  into  pipe 
line  to  their  credit    "Term  of  lease  two  years,  and  as  much  longer  as  oil 
or  gas  is  found  in  paying  quantities.    If  gas  only  is  found,  second  party 
a^ees  to  pay  $250  each  year,  quarterly  in  advance,  for  the  product  of 
each  well  while  the  same  is  being  used  off  the  premises.     Gas  free  for 
dwelling-house  pun)oses.*'    The  production  in  paying  quantities  of  eltlier  ^as 
or  oil,  and  the  payment  of  gas  rental  or  the  delivery  of  one-eighth  of  the 
oil  as  royalty  in  the  pipe  line,  as  stiimlated,  will  perpetuate  the  lejise  (liiriuj; 
the  time  of  such  production.    The  right  to  avoid  such  a  lease  for  want 
of  mutuality  because  of  the  clause  giving  the  lessee  the  right  to  surrender 
it  at  any  time  (Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.,  above)  only  exists 
nntil  the  lessee  begins  work  under  it  in  good  faith.    He  then  has  a  vested 
estate. 

Parish  Fork  Oil  Co.  v.  Bridgetcater  Gas  Co.,  51  W.  Va.  583,  42  S.  E.  655, 
69  L.  R.  A.  566  (1902).  An  agreement  whereby  certain  lands,  in  considera- 
tion of  $50,  are  granted,  demised,  leased,  and  let  for  the  sole  and  only 
purpose  of  boring,  mining  and  operating  for  oil  and  gas,  and  laying  pipes 
and  building  tanks,  stations  and  houses  thereon  to  take  care  of  the 
products,  for  the  period  of  15  years,  and  providing  that  the  lessee  shall 
complete  one  well  on  the  premises  within  one  year  from  its  date,  or  pay 
the  lessor  a  rental  of  fifty  cents  an  acre  for  each  year  the  lease  may  re- 
main in  full  force  after  the  first  year,  immediately  after  which  provision 
the  following  stipulations  are  written:  "But  it  is  agreed  and  understood 
that  the  fifty  dollars,  paid  in  cash,  is  to  pay  all  rentals  on  this  lease  for 
the  period  of  one  year  from  the  date  hereof.  It  is  further  agreed  that 
when  the  first  well  is  completed  on  said  premises,  then  all  cash  rentals 
shall  cease,"  does  not  bind  the  lessee  to  do  anything  further  after  com- 
pleting one  well  on  the  premises,  and  upon  his  abandoment  of  further 
operations  upon  the  premises  for  more  than  18  months,  leaving  the  well 
unprotected,  so  that  it  caved  in  and  partially  filled  up,  the  lessor,  after 
waiting  a  year  or  more  from  the  date  of  abandonment,  had  the  right  to 
lease  the  land  to  another. 

The  principal  purpose  and  design  of  the  parties  to  such  a  lease,  clearly 
discernible  from  its  terms,  being  the  production  and  marketing  of  the  oil 
and  gas  in  the  land  for  their  mutual  benefit,  mere  discovery  of  oil  by  ex- 
ploration under  it  vests  no  title  to  it  in  the  lessee,  but  it  does  vest  in  him 
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the  right  to  produce  and  take  the  same  In  accordance  with  the  terms  and 
conditions  of  the  contract.  In  such  right  the  lessee  will  be  protected,  but 
he  must  proceed  to  exercise  it  with  reasonable  promptness  and  diligence. 

Loicthcr  Oil  Co.  v.  Ouffey,  52  W.  Va.  88,  43  S.  E.  101  (1903).  Where  a 
grant  of  oil  and  gas,  and  oil  and  gas  privileges,  in  consideration  of  $1, 
without  limitation  as  to  time,  contains  a  forfeiture  clause  in  these  words: 
"In  case  no  well  is  completed  within  two  years  from  this  date,  then  this 
grant  shall  immediately  become  null  and  void  as  to  both  parties ;  provided, 
that  second  party  may  prevent  suCh  forfeiture  from  year  to  year  by  pay- 
ing to  the  first  annually  in  advance  $18.75,  at  her  residence,  until  such  well 
Is  completed,"  such  lease  is  thereby  converted  into  a  lease  from  year  to 
year,  at  the  option  of  the  lessee,  until  a  well  is  completed.  It  would  then 
continue  so  long  as  oil  or  gas  is  produced  in  paying  quantities.  **This  lease 
is  very  different  from  the  one  passed  on  in  the  case  of  Eclipse  Oil  CJo.  v. 
South  Penn  Oil  CJo.,  47  W.  Va.  84,  34  S.  E.  923.  While  one  dollar  is  a 
small  consideration,  yet  it  is  a  valuable  consideration  and  the  court  cannot 
say  that  it  was  inadequate  under  the  circumstances,  as  the  lessor  did  not 
consider  it  so.  It  was  only  intended  to  hold  the  grant  for  two  years  and 
after  that  time  a  further  consideration  to  prevent  forfeiture  was  provided. 
During  the  two  years  the  lessor  did  not  object  to  the  inadequacy  of  the 
consideration,  and  it  is  too  late  to  do  so  now." 

Lowther  Oil  Co.  v.  Miller-Sihley  Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433,  97 
Am.  St.  Rep.  1027  (1903).  A  lease  of  land  for  oil  and  gas  purposes  for  a 
term  of  three  years,  or  as  much  longer  as  oil  and  gas  can  be  found  in 
paying  quantities,  contained  no  provision  for  rental  or  forfeiture,  but  pro- 
vided for  a  royalty  of  oil  produced  and  an  annual  payment  for  each  gas 
well.  It  gave  the  lessee  the  right  to  remove  machinery,  and  to  "at  any 
time  surrender  this  lease  and  be  relieved  from  all  liability  thereunder." 
Such  a  lease  does  not  create  immediately  a  vested  estate.  "But  when  once 
the  lessee  under  even  such  a  lease  begins  work,  while  he  has  no  vested 
estate,  still  he  has  a  right  to  go  on  in  search  of  oil,  and  the  lessor  cannot 
then  at  mere  will  destroy  his  right  An  ordinary  oil  lease,  making  the 
lessee  pay  a  consideration,  binding  him  to  some  obligation,  vests  only  in- 
choate right,  that  is  right  to  explore  for  oil,  but  no  actual  other  estate  than 
right  to  develop,  and  if  he  gets  no  oil,  he  still  has  no  vested  estate;  but 
if  he  does  get  oil,  he  has  a  vested  estate.  Such  a  lease  calls  for  the  right, 
not  to  oil  in  place,  but  to  extract  it  *  *  ♦  Just  so  with  tbo  lessee 
under  a  lease  without  rental  or  obligation  after  he  has  begun  or  after  be 
has  obtained  oil.  When  he  has  obtained  oil,  he  has  a  vested  interest 
according  to  the  lease." 

That  interest  when  vested  may  be  lost  by  abandonment.  To  constitute 
this  there  must  be  both  an  intention  to  abandon  and  actual  relinquishment 
of  the  leased  premises.  An  abandonment  was  found  when  the  lessee  after 
drill Iner  two  wells,  one  of  which  produced  oil  but  not  in  large  quantities, 
discontinued  work,  removed  machinery,  did  nothing  for  a  year,  and  gave 
plain  sign  of  no  intent  to  go  on. 
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KUcoyne  v.  Southern  Oil  Co.,  61  W.  Va.  538,  56  S.  E.  888  (1907).  The 
owner  of  a  tract  of  ground  conveyed  to  C.  one-sixteentii  of  all  the  oil  and 
Saa  within  or  underlying  it.  He  then  leased  the  tract  for  the  productiQn 
of  oil  and  gas  to  J.  in  consideration  of  a  royalty  of  one-eighth  of  the  oil 
produced  and  $300  per  annum  for  each  gas  well.  Thereafter  he  granted 
to  S.  one-sixteenth  of  all  the  oil  and  gas  within  and  underlying  the  tract 
and  one-half  of  the  gas  royalties,  and  then  conveyed  to  K.  all  his  right, 
title  and  interest  in  the  oil  and  gas  in  the  land.  It  was  held  that  J.,  as 
lessee,  was  liable  to  account  altogether  for  only  one-eighth  of  the  oil  pro- 
duced; the  other  seven-eighths  belonged  to  him  under  the  terms  of  his 
lease.  Of  the  one-eighth  for  which  he  was  bound  to  account,  one-siirteenth 
belonged  to  G.  and  one-sixteenth  to  S.  and  nothing  passed  to  K.  by  his 
deed. 

*'It  is  true  that  the  ordinary  oil  and  gas  lease,  giving  the  lessee  for  a 
term  of  years  the  right  to  mine  and  operate  for  oil  and  gas,  is  not  a  sale 
of  the  oil  and  gas  in  place,  and  the  lessee  has  no  vested  estate  therein  until 
produced,  but  when  found,  the  right  to  produce  becomes  a  vested  right,  and 
when  extracted,  the  title  vests  in  the  lessee,  and  the  consideration  or 
royalty  paid  for  the  privilege  of  search  or  production  is  rent  for  the  leased 
premises.  While  this  is  so  it  will  not  do  to  say  that  the  covenant  of 
warranty  in  the  lease  is  limited  to  the  right  to  search,  and  that  when  oil 
Is  once  found  the  right  to  produce  is  not  likewise  protected  by  the 
warranty."  The  object  of  the  lease  was  the  right  to  search  and  the  right 
to  produce  when  found,  "And  if  the  right  to  produce  when  found  is 
warranted,  it  must  be  to  produce  the  entire  amount  stipulated  for  in  the 
lease,  and  wherever  the  lessee's  right  to  so  produce  is  defeated  there  is 
a  breach  of  the  covenant  of  warranty  and  the  lessor  is  liable." 

Pyle  V.  Henderson,  65  W.  Va.  39,  63  S.  E.  762  (1909).  'The  instrument 
in  this  case,  in  consideration  of  fifty-five  dollars,  leased  the  land  for  five 
years  and  so  long  as  oil  or  gas  should  be  found  in  paying  quantities.  It 
contained  a  provision  for  forfeiture,  but  no  covenant  on  the  part  of  the 
lessee  either  to  drill  wells  or  to  pay  rent  This  lease  was  not  void  for 
want  of  mutuality.  It  differs  from  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co., 
47  W.  Va.  84,  34  S.  E.  923,  above,  in  which  case  there  was  no  consideration 
paid.  Where  a  consideration  is  paid  there  Is  a  vested  right  of  exploration. 
An  option  given  for  a  valuable  consideration  cannot  be  revoked  until  the 
time  limit  has  expired.  An  option  given  without  consideration  may  be 
revoked  at  any  time  before  its  acceptance  by  the  other  party. 

Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va.  531,  64  S.  E.  836  (1909).  The 
discovery  of  oil  or  gas  under  a  lease  giving  right  of  exploration  and  pro- 
duction, unless  there  is  something  in  the  lease  to  the  contrary,  is  su^cient 
to  create  a  vested  estate  in  the  lessee  in  the  exclusive  right  to  produce 
on  or  gas,  a  right  which,  however,  may  be  lost  by  abandonment,  by  failure 
to  produce,  or  pursue  the  work  of  production  or  development. 

Such  right,  once  vested  by  discovery  of  oil  or  gas  in  an  upper  sand,  will 
not  be  lost  if  the  lessee  continues  to  drill  deeper  In  search  of  oil  or  gas  In 
a  low^  sand,  although  he  does  not  succeed  in  the  latter  effort  within  the 
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period  limited  by  the  lease,  but  if  that  be  the  case,  production  from  the 
upper  sand  may  not  be  deferred  long  without  incurring  the  penalty  of 
abandonment  or  forfeiture,  if  forfeiture  be  prescribed. 

Where  the  lease  is  for  a  fixed  term  with  the  right  of  extension  if  oil 
be  produced  within  the  term,  the  date  of  the  lease  is  to  be  excluded  from 
computations  unless  otherwise  provided. 

In  West  Virginia,  such  leases  are  licenses  vesting  no  estate  until  oil  or 
gas  is  found. 

B,  and  C,    Incorporeal  Rights  and  Licenses  Relating  to  the  Extraction  of 

Oil  and   Ga«. 

p.  78. 

Illinois. 

Cortelyou  v.  Barnsdall,  236  111.  138,  86  N.  E.  200  (1908).  An  oU  and  gas 
lease  gave  lessee  the  right  to  mine  for  oil  and  gas  as  long  as  they  are 
produced,  and  royalties  and  rentals  paid;  lessee,  however,  was  not  obli- 
gated to  do  anything.  Held,  such  a  lease  is  a  mere  license  revocable  by 
lessor  before  anything  done  by  lessee.  Lessee  having  paid  no  considera- 
tion, and  not  being  obligated  himself  to  perform  anything,  lessor*s  notice 
of  revocation  before  anything  done  by  lessee  amounts  to  a  withdrawal  of 
an  unaccepted  offer. 

Indiana. 

Heller  v.  Bailey,  28  Ind.  App.  555,  63  N.  E.  490  (1902).  The  question 
in  this  case  was  whether  a  certain  oil  and  gas  lease  constituted  the  con- 
veyance of  an  interest  in  land  within  the  meaning  of  the  statute  of  frauds. 
The  court  says  on  this  point:  "In  cases  involving  contracts  relating  to  the 
finding  and  taking  of  oil  and  gas  from  land,  it  is  not  always  easy  to  state 
or  to  apply  legal  definitions.  We  must  seek  for  practical  results,  not  In- 
consistent with  the  principles  of  law  relating  to  analogous  matters,  but 
maintaining,  so  far  as  may  be,  the  rights  of  parties  to  contract  with 
reference  to  their  own  property.  By  the  terms  of  this  contract  the  land- 
owner 'grants'  to  Dailey  and  Eddington  'all  the  oil  and  gas  in  and  under* 
the  land,  with  the  right  to  enter  upon  the  land  at  all  times  for  the  purpose 
of  drilling  and  operating  for  oH  or  gas,  and  to  erect  and  maintain  all  build- 
ings and  structures  and  to  lay  all  pipes  necessary  for  the  production  and 
transportation  of  the  oil  or  gas  taken  from  the  land,  excepting  and  reserv- 
ing a  certain  portion  of  the  oil  produced.  No  other  Interest  In  the  land 
Is  tnCnsferred,  the  right  of  the  landowner  to  cultivate  the  soil  being 
recognized.  The  contract  is  not  in  the  form  of  a  lease  of  the  land,  or  any 
portion  of  it,  for  years  or  for  life  or  in  perpetuity,  with  an  accompanying 
right,  as  an  incident  of  the  letting,  of  taking  the  oH  and  gas  beneath  the 
surface.  ♦  ♦  ♦  The  grant  is  not  limited  to  any  period  of  time, 
^  though,  as  In  the  case  of  a  grant  of  the  coal  in  certain  land,  it  would  cease 
to  be  operative  whenever  it  should  be  found  that  no  oil  or  gas  was  beneath 
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the  soil,  or  none  that  could  be  taken  with  benefit;  whereas  a  lease  of 
land*  properly  so  called,  would  continue  In  force  according  to  its  provisions 
until  the  end  of  the  term.  The  contract  is  in  effect  a  grant  of  the  right  to 
take  all  the  oil  and  gas  that  may  be  found  and  taken  by  making  wells 
as  prescribed  uiM>n  the  particular  tract  of  the  land,  with  accompanying 
incidental  rights  to  do,  as  indicated  in  the  contract,  upon  the  surface  those 
things  needed  for  the  enjoyment  of  the  princii>al  right  to  so  take  oil  and 
gas.  It  confers  rights  not  limited  as  to  time,  unless  it  be  as  to  the  in- 
definite period  within  which  oil  or  gas  may  be  taken  advantageously  under 
the  conditions  prescribed.  The  right  to  take  all  the  oil  and  gas  in  and 
under  the  land  is  in  its  nature  an  exclusive  right  It  is  inconsistent  with 
a  right  in  the  grantor  or  others  under  him  to  take  any  of  the  oil  or  gas 
from  beneath  the  designated  land,  at  least  through  wells  drilled  upon  that 
land.  The  oil  and  gas  in  their  free  and  natural  state  within,  the  land  con* 
stitute  a  part  of  it  though  they  may  be  fluent  and  liable  to  depart  to  other 
land,  th^e  to  be  taken  into  possession  through  the  wells  made  for  such 
purpose.  The  right  to  take  such  minerals  from  the  land  constitutes  an 
Interest  in  the  land.  The  instrument  under  consideration  does  not  create 
a  mere  personal  privilege  to  take  the  minerals  from  the  land.  It  is  an  ex- 
clusive and  assignable  interest  in  land.  If  with  propriety  it  can  be  called 
a  license,  it  must  be  a  license  coupled  with  an  interest  in  laud.  By  its 
terms  the  contract  is  a  grant  of  the  minerals  in  and  under  the  land.  If 
t^  such  general  terms  all  of  a  specified  solid  mineral,  as  coal,  in  and  under 
the  land  were  granted.  It  would  be  a  grant  of  real  estate  (Plummer  v. 
Hillside  Coal  &  Iron  Co.,  160  Pa.  483,  28  Atl.  853)  ;  but,  because  of  the 
fluidity  and  fugltiveness  of  petroleum  and  natural  gas,  the  absolute  owner- 
ship of  these  mineral  substances  within  the  land  cannot  be  acquired  with- 
out reducing  them  to  actual  control,  so  that  a  distinction  must  be  and  Is 
made  between  these  elusive  minerals  in  and  under  the  ground  and  the  solid 
minerals  In  place  in  the  earth.  Therefore,  a  grant  of  all  the  oil  and  gas 
In  and  under  a  tract  of  land  is  not  a  grant  of  any  particular  specific  sub- 
stance, as  would  be  a  grant  of  the  coal  in  and  under  certain  land.  The 
owner  of  land  is  not,  by  virtue  of  his  proprietorship  thereof,  the  absolute 
owner  of  the  oil  and  gas  in  and  under  it  in  its  free  and  natural  state,  not 
jet  reduced  to  actual  control  of  any  person,  but  he,  together  with  the 
other  owners  of  land  in  the  gas  field,  has  a  qualified  ownership,  consist- 
ing of  or  amounting  to  his  exclusive  right  to  do  what  may  be  done  on, 
through  and  under  his  land  (as  making  of  wells)  necessary  to  reduce 
the  minerals  to  his  possession,  and,  by  thus  acquiring  the  exclusive  control, 
to  become  the  owner  of  the  mineral  substances  as  his  personal  property, 
obsoTlng  due  regard  In  his  operations  to  the  like  enjoyment  of  such  ex- 
duslTe  right  by  all  other  landowners  In  like  circumstances.  This  exclusive 
right  is  his  private  property.  He  cannot  grant  more  than  he  owns ;  there- 
fore, by  granting  all  the  oil  and  gas  In  and  under  his  land,  he  does  not 
grant  more  than  a  right  to  reduce  to  ownership  the  oil  and  gas  which  may 
be  obtained  by  operating  on  the  land,  whereby  substances  which,  at  the 
time  of  the  making  of  the  grant,  may  be  In  and  under  lands  of  other  sur- 
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face  proprietors,  may  come  into  riglitful  ownership  of  the  grantee  as  his 
personal  property.  Though,  because  of  the  peculiar  nature  of  oil  and  gas, 
a  corporeal  interest  in  them  in  place  cannot  be  created,  and  title  to  the 
specific  mineral  substances  cannot  be  acquired  without  the  reduction  of  them 
first  to  personal  property,  yet  the  exclusive  and  assignable  right  to  do  this, 
^with  the  accompanying  rights  necessary  to  such  accomplishment,  con- 
stitutes, not  a  privilege  revocable  before  it  has  been  acted  upon,  but  a  sub- 
sisting, exclusive,  assignable  and  irrevocable  right,  which  accrues  upon 
the  execution  of  the  written  instrument  of  conveyance  and  before  any 
action  has  been  taken  thereunder.  The  right  so  created  is  not  sus- 
ceptible of  livery  of  seisin,  and  is  in  the  nature  of  an  incorporeal  heredi- 
tament. See  Funk  v.  Haldeman,  53  Pa.  229.  The  contract  before  us  can 
not  be  regarded  as  a  lease  of  land  for  three  years  or  less,  or  as  a  lease  of 
land  Ineffectual  because  of  uncertainty  or  indefiniteness  of  duration  of 
term,  and  occupancy  thereunder  cannot  be  regarded  as  a  tenancy  from  year 
to  year ;  but  the  interest  granted  is  properly  to  be  considered  as  an  interest 
in  land  within  the  meaning  of  our  statutes." 

Kansas. 

Kansas  Natural  Oas  Co,  v.  Board  of  County  Corners  ot  Neosho  County, 
75  Kan.  335,  89  Pac.  750  (1907).  An  oil  and  gas  lease  conferring  upon 
lessee  the  right  to  "enter  upon,  operate  for  and  procure  oil  and  gas"  upon 
land  described,  and  containing  no  provisions  indicating  otherwise,  grants  a 
license  to  enter  and  explore,  and,  if  oil  or  gas  is  found,  the  right  to  produce 
and  sever  it  Until  such  mineral  is  actually  produced  and  severed  so  that 
it  becomes  personalty,  lessee  has  no  title  to  any  specific  portion  of  it,  but 
the  legal  title  to,  and  the  possession  of,  the  entire  mass  and  volume,  re- 
main in  the  owner  of  the  strata  in  which  it  is  confined. 

Eastern  Ohio  Oil  Co,  v.  McEvoy,  75  Kan.  515,  89  Pac.  1048  (1907).  An 
ordinary  oil  and  gas  lease,  giving  the  right  to  drill  on  the  land  for  oil  and 
gas  creates  a  mere  license.  The  lease  grants  no  estate  in  the  land,  bat 
creates  only  an  incorporeal  hereditament  and  license  to  enter  and  explore. 
The  Interest  of  such  a  lessee  will  not  support  a  mechanic's  lien  under  the 
Kansas  statute. 

Louisiana. 

Martel  v.  Jennings-Heywood  Oil  Syndicate,  114  La.  351,  38  So.  253 
(1905).  Where  A.  and  B.,  owning  adjoining  tracts  of  land,  joined  in  a  lease 
of  the  same  to  C.  for  the  term  of  99  years,  for  the  purpose  of  prospecting, 
boring,  excavating,  etc.,  for  oil,  gas,  petroleum,  coal,  salt,  sulphur,  and 
other  minerals,  during  that  period  for  the  consideration  of  $1  and  one  cent 
for  each  barrel  of  oil  sold,  and  the  same  proportionate  value  for  all  other 
minerals,  A.  to  have  one-third  of  the  royalty  accruing  from  the  land  of  B., 
and  vice  versa,  and  where  C.  did  not  bind  or  obligate  himself  to  prospect 
or  to  do  any  work  on  the  premises,  held  that  such  an  agreement  is  not  a 
contract  of  lease,  but  a  mere  permit  or  license,  revocable  and  terminable  at 
will. 
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Where,  within  30  days  thereafter,  B.  leased  his  tract  of  land  to  C.  for  one 
year,  and  on  different  terms  and  conditions,  the  lessee  binding  himself  to 
develop  the  property  for  oil  and  other  minerals,  and  the  royalty,  fixed  at 
one-eighth  of  the  oil,  was  made  payable  to  B.  alone,  held  that  the  first  lease 
was  abandoned  and  terminated,  and  was  no  longer  binding  on  A. 

Where,  after  subsequent  discovery  of  oil  on  the  B.  tract,  0.  entered  on 
the  land  of  A  for  the  purpose  of  erecting  a  derrick  thereon,  and  was  en- 
joined by  A.,  who  soon  thereafter  sold  a  fifth  interest  In  the  land  to  plain- 
tiffs, held  that  they  acquired  a  title  free  of  the  first  lease,  and  were  not 
effected  by  the  subsequent  compromise  of  the  suit  and  the  recognition  by 
A.  of  tbe  first  lease  in  a  modified  form. 

New  York. 

Woffner  v.  MaUory,  169  N.  Y.  501,  62  N.  E.  584  (1902),  affirming  41  App. 
Div.  126,  58  N.  Y.  Supp.  526  (1899).  A.  owned  an  oil  lease,  whereby  cer- 
tain land  was  granted,  demised  and  let  for  the  sole  and  only  purpose  of 
mining  and  excavating  for  oil  for  40  years,  the  lessee  to  render  to  the 
lessor  one-eighth  of  the  oil  produced.  He  died  and  his  executors  and 
devisees  conveyed  to  plaintiffs  certain  lands  in  the  town  of  C,  In  which 
the  lands  covered  by  the  oil  lease  were  also  situated.  The  deed  to  the 
plaintiff^  provided:  "It  is  the  Intent  hereof  to  conv^  to  the  parties  of 
the  second  part  all  the  lands  and  premises  owned  by  the  parties  of  the 
first  part,  or  in  which  they  have  an  Interest  lying  or  being  in  the  said 
town  of  C,  whether  the  same  are  hereinbefore  particularly  described  or 
not."  Held  this  deed  did  not  convey  the  oil  lease.  No  title  passed  by  the 
lease  to  the  oil  in  its  natural  state  in  the  earth,  none  vested  until  it  was 
taken  from  the  ground  and  reduced  to  possession.  Again,  by  chapter  372, 
of  the  laws  of  1883,  the  legislature  enacted  that  "all  oil  wells  and  all 
fixtures  connected  therewith,  situate  on  lands  leased  for  oil  purposes,  and 
oU  interests  and  rights  held  under  and  by  virtue  of  any  lease  or  contract 
or  other  right  or  license  to  operate  for  or  produce  petroleum  oil,  shall  be 
deemed  personal  property  for  all  purposes  except  taxation."  Although  this 
act  passed  after  the  date  of  the  lease,  it  was  in  force  at  the  date  of  the 
deed,  and  the  grantors  must  be  presumed  to  have  had  the  statute  In  mind. 

The  appellate  division  of  the  supreme  court  in  discussing  the  nature  of 
the  lease  said :  "While  the  oil  remained  in  the  ground,  the  so-called  lessees 
possessed  an  intangible  property  right  therein.  Their  contract  was  in 
the  nature  of  a  license,  until  consummated  by  the  extraction  and  separa- 
tion of  the  oil.  The  voidees'  right,  however,  under  their  lease,  is  difficult 
to  define.  It  partakes  of  the  characteristics  of  an  Incorporeal  heredita- 
ment, exc^t  the  definlteness  of  its  tenure  prevents  it  being  technically 
within  that  term.  •  •  •  The  instrument  by  which  the  plaintiffs 
acquired  title  was  a  deed  conveying  real  estate  and  the  hereditaments 
inseparably  connected  therewith.  •  •  *  The  fee  of  these  lands 
was  not"  in  A's  devisees.  "They,  at  best,  merely  possessed  the  privilege 
to  go  upon  the  land  and  extract  the  oH.  This  was  a  mere  Incorporeal 
TigmU  and  of  the  nature  of  personal  property." 

2B&A7 
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Pennsylvania. 

Hicks  V.  American  Natural  Gas  Co.,  207  Pa.  570,  57  Atl.  55,  65  L.  R.  A. 
209  (1904).  A.  granted  to  the  defendant  all  the  oil  and  gas  under  a 
certain  farm  with  rights  of  ingress  and  egress,  to  drill  and  operate  and  to 
erect  buildings  and  machinery.  Defendant  entered  upon  the  premises  ana 
sunk  wells,  but  did  not  record  his  lease.  A.  subsequently  conveyed  the  farm 
to  plaintiff,  without  any  reservation  of  the  oil  and  gas.  Plaintiff  recorded 
his  deed,  and  filed  a  bill  In  equity  to  restrain  defendant  from  interfering 
with  his  ownership  and  to  annul  the  lease.  Held  that  he  had  an  adequate 
remedy  at  law. 

"It  is  further  argued  by  appellant  that  this  court  is  without  Jurisdiction 
because  this  is  what  is  known  as  an  ejectment  bill,  an  attempt  to  oust 
defendant  from  possession  of  land  by  a  suit  in  equity  while  the  remedy 
is  at  law  by  ejectment  To  this  appellee  replies,  in  a  supplemental  paper- 
book,  citing  a  number  of  our  own  decisions  to  the  effect,  that  an  oil  or 
gas  contract  or  lease  is  an  incorporeal  hereditament,  that  is,  'A  right 
issuing  out  of  a  thing  corporate,  or  concerning,  or  annexed  to  or  exercis- 
able within  the  same.  It  is  no  i>art  of  the  corporate  thing;  that  remains 
lis  perfect  after  the  right  has  issued  or  has  been  exercised  as  before.* 

"Undoubtedly,  several  of  our  cases  hold  that  an  oil  or  gas  contract  In 
the  usual  form  is  an  incorporeal  hereditament,  and  ejectment  cannot  be 
maintained  thereon.  But  whether  it  is  the  subject  of  ejectment  by  him 
who  has  the  title  of  the  corporate  thing,  after  the  right  has  issued  out  of 
the  thing  corporate,  depends  on  the  special  situation  of  the  incorporeal 
hereditament  in  the  particular  case  at  the  date  of  the  suit;  if,  to  enjoy 
the  right  or  exercise  it,  an  actual  though  qualified  or  restricted  possession 
has  been  taken,  then  the  owner  of  the  thing  corporate,  who  denies  the 
existence  of  the  right,  or  alleges  it  to  have  been  lost  or  forfeited,  can 
maintain  ejectment  against  him  who  has  the  r^tricted  possession  under 
the  incorporeal  hereditament  We  will  not  say  that  ejectment  would  In  all 
cases  be  the  only  remedy  of  the  owner,  for  there  might  be  rare  cases 
where  equity  would  take  Jurisdiction,  but  we  do  say,  unhesitatingly,  that 
in  the  case  before  us,  ejectment  was  his  only  appropriate  remedy. 

"And  the  cases  cited  by  counsel  for  appellee  in  their  supplemental 
paper-book  in  no  wise  antagonize  but  support  this  view.  Funk  v.  Halde- 
man,  53  Pa.  229,  is  the  first  and  leading  case  cited.  In  that  case  Funk 
filed  his  bill  to  restrain  defendants  from  trespassing  on  land  leased  ex- 
clusively to  him  for  oil  purposes  by  McElheny  the  owner;  the  defendants 
alleged  that  Funk,  the  first  lessee,  had  forfeited  his  right  and.  that  at 
all  events  his  right  was  not  exclusive.  The  court  below  held  that  Funk 
had  forfeited  his  right  and  granted  an  injunction.  He  appealed  to  this 
court,  which  in  an  elaborate  opinion  by  Woodward,  C.  J.,  reversed  the 
decree  and  awarded  an  injunction,  holding,  that  Funk  had  not  violated 
his  covenants  whereby  a  forfeiture  had  been  Incurred,  and  that  If  he  had 
*A  chancellor  would  be  likely  to  send  the  grantors  Into  a  court  of  law  to 
enforce  the  forfeiture  by  ejectment,  for  equity  does  not  ordinarily  enforce 
forfeiture.'    It  will  be  noticed  that  this  case  was  not  between  the  oil  lessee 
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and  the  owner,  but  between  two  rival  daimants  of  the  oil,  yet  It  Is  more 
than  intimated  that  if  Funk  had  forfeited  his  lease,  and  the  defendants 
under  their  contract  had  succeeded  to  his  right,  then,  they  would  have 
stood  in  the  shoes  of  the  owner  and  Funk  being  in  possession,  ejectment 
would  have  been  their  remedy.  This  is  the  first  case  in  this  state  in  which 
the  nature  of  the  estate  acquired  by  a  lease  of  the  exclusive  right  to 
search  and  drill  for  oil  was  passed  upon  by  this  court  And  although  it  is, 
somewhat  reluctantly,  held  to  be  an  incorporeal  hereditament,  yet  it  is 
in  substance  decided  that  if  the  suit  had  been  between  the  owner  of  the 
land  and  Funk,  the  owner  of  the-incorjporeal  hereditament  or  license,  the 
owner's  remedy  to  oust  Funk  would  have  been  by  ejectment  This  case 
was  decided  in  1866,  a  very  few  years  after  the  great  utility  of  natural 
oU  and  its  immense  value  as  an  article  of  commerce  had  been  demon- 
strated; its  extent  under  the  earth,  the  means  of  discovery  and  methods 
of  production  were  still  but  imperfectly  known.  It  may  be  doubted 
whether  now.  after  forty  years  more  of  knowledge,  if  the  question  were 
first  before  us,  we  would  hold  that  a  grant  of  exclusive  right  to  the  oil 
under  a  defined  tract  of  land,  coupled  with  the  exclusive  right  to  portions 
of  the  surface  for  production  and  transportation,  Is  an  incorporeal 
hereditament.  But  in  Funk  v.  Haldeman  we  did  so  classify  it,  and  have 
followed  that  decision  in  many  cases  since.  Having  due  regard,  therefore, 
to  the  rule  of  stare  decisis  we  must  continue  to  so  classify  such  contracts." 

"We  have  found  no  case,  and  none  has  been  cited,  which  holds  that  the 
remedy  of  the  owner  of  the  thing  corporate  against  the  unlawful  posses- 
sion by  the  owner  of  the  incorporeal  hereditament  must  oust  the  tres- 
passer by  injunction.  •  ♦  ♦  in  the  case  before  us,  the  possession 
was  initiated  by  virtue  of  a  positive  contract  with  the  owners  of  the  fee. 
It  was  actual  and  peaceable.  It  is  not  alleged,  nor  could  it  be,  that  defend- 
ant's oitry  was  in  the  beginning  wrongful;  all  that  is  alleged  is,  that 
during  that  possession  plalntifl!  obtained  a  superior  right  by  deed  without 
notice  of  defendant's  right;  the  very  case  for  ejectment  for  it  is  strictly 
a  possessory  action.  Although  in  practice  it  has  somewhat  changed,  its 
foundation  and  sole  purpose  were  originally  to  determine  the  right  of 
possession;  it  is  still  fully  adequate  to  that  purpose  on  these  facts." 

Kelly  V.  Keys,  213  Pa.  295,  62  Atl.  911,  110  Am.  St  Rep.  547  (1906). 
Keys,  being  the  owner  of  a  tract  of  land,  granted  to  Kelly  the  exclusive 
right  to  mine  and  produce  therefrom  petroleum  and  natural  gas,  with 
possession  of  so  much  of  the  land  as  might  be  necessary  for  such  purposes, 
for  a  term  of  two  years.  Kelly  having  exercised  no  rights  under  the  grant 
and  not  having  entered  into  possession.  Keys  conveyed  a  like  right  to  G. 
St  8.  Kelly  brought  ejectment  against  Keys,  G.  &  S.,  and  the  court  below 
held  that  this  would  lie.  This  was  reversed  by  the  supreme  court.  "In 
reaching  his  conclusion  on  the  point  reserved,  the  learned  judge  gave  full 
recognition  to  the  binding  authority  of  Punk  v.  Haldeman,  53  Pa.  229, 
and  the  cases  that  follow  it,  wherein  it  is  held  that  the  grant  of  exclusive 
privileges  to  go  on  land  for  the  purpose  of  prospecting  for  oil,  the  grantor 
to  recMve  part  of  the  oil  mined,  as  in  this  case,  does  not  vest  in  the  grantee 
any  estate  in  the  land  or  oil,  but  is  merely  a  license  or  grant  of  an  in- 
corporeal hereditament 
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"This  court  has  found  frequent  occasion  to  assert  its  continued 
adherence  to  the  doctrine  of  these  cases.  Only  recently,  in  the  case  of 
Hicks  V.  American  Natural  Gas  Co.,  207  Pa.  570,  57  Atl.  55,  65  L.  R.  A. 
209,  it  reasserted  it  without  qualification.  Once  it  was  determined  that 
the  subject  of  such  a  grant  was  an  incorporeal  hereditament,  and  not  ao 
estate  in  the  land  or  oil,  it  logically  and  necessarily  resulted  that  it  would 
not  support  an  action  in  ejectment  And  this  view  has  been  steadily  ad- 
hered to.  In  no  case  has  ejectment  been  sustained  under  such  a  grant, 
except  where  possession  has  been  acquired  by  the  grantee,  and  he  had 
been  wrongfully  disseised.  In  the  present  case  disseisin  was  not,  and  could 
not,  be  asserted.  Nor  could  it  be  contended  that  the  instrument  under 
which  Kelly  claimed,  though  spoken  of  as  a  lease,  and  so  denominated 
in  the  instrument  itself,  is  in  point  of  fact  and  law  a  lease,  notwithstand- 
ing it  allows  possession  of  so  much  of  the  surface  of  the  premises  as  may 
be  necessary  to  conduct  mining  operations.  This  much  will  be  implied 
without  express  stipulaton ;  and  the  stipulation  being  expressed  in  no  way 
distinguishes  this  from  the  cases  where  such  an  instrument  is  held  to  be 
merely  a  grant  or  license.  The  court  below  put  no  other  construction  on 
this,  80  long  as  it  concerned  no  one  but  grantor  or  grantee;  but  because 
the  defendants  holding  under  a  subsequent  lease,  being  in  possession,  had 
produced  and  were  producing  oil  in  paying  quantity,  reached  the  conclusion 
that  what  had  beea  the  grant  of  an  incorporeal  hereditament,  now  that 
the  oil  had  been  found  and  was  being  produced,  was  an  estate  in  the  land, 
since  oil  was  a  mineral,  and  therefore  part  of  the  land;  and  that  Kelly 
being  entitled  to  be  put  in  possession  of  so  much  of  the  estate,  ejectment 
could  be  brought  for  such  purpose. 

"This  line  of  argument  overlooks  the  yery  consideration  on  which  the 
authorities  cited  rest  In  no  case  is  it  held  that  the  grant  of  an  exclusive 
right  to  mine  for  and  produce  oil,  though  it  be  a  mineral,  is  a  sale  of  the 
oil  that  may  afterward  be  discovered.  When  under  such  a  grant  oil  has 
been  discovered,  it  is  the  grantee's  right  to  produce  it  and  sever  it  from 
the  soil;  so  much  as  is  thus  severed  belongs  to  the  parties  entitled  under 
the  terms  of  the  grant,  not  as  any  part  of  the  real  estate,  however,  but 
as  a  chattel,  and  only  so  much  as  is  produced  and  severed  passes  under 
the  grant;  as  to  all  not  produced  there  is  no  change  of  property.  It  is 
expressly  so  ruled  in  Funk  v.  Haldeman,  53  Pa.  229;  and  the  same  ruling 
was  repeated  and  emphasized  in  the  case  next  following  on  the  same  sub- 
ject Dark  v.  Johnston,  55  Pa.  164.  These  were  the  first  cases  in  which 
grants  of  rights  to  explore  for  oil  were  considered  and  passed  upon  by 
this  court  The  rulings  therein  have  been  steadily  and  consistently 
followed.  In  this  connection  it  Is  only  necessary  to  refer  to  the  case  of 
Union  Petroleum  Co.  v.  Bliven  Petroleum  CJo.,  72  Pa.  173,  where  the  grant 
was  the  same  as  in  the  present  case  with  the  additional  fact  that  there, 
as  here,  oil  had  actually  been  discovered  and  was  being  produced,  and 
Bamhart  v.  Lockwood,  152  Pa.  82,  25  Atl.  237. 

"The  reason  for  the  rule  thus  established  is  to  be  found  in  the  peculiar 
character  of  mineral  oil.     This  is  very  clearly  indicated  in  the  earlier 
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cases,  where  the  distinction  is  drawn  between  minerals  which  are 
fngacioiiB  in  their  nature,  such  as  water,  gas  and  oil,  and  those  which 
have  a  fixed  situs  and  are  necessarily  part  of  the  land ;  and  this  distinction 
has  be&i  allowed  with  controlling  significance  whenever  oil  in  situ  has 
been  the  subject  of  the  dispute.  Both  rule  and  reason  are  against  the 
theory  that  prevailed  with  the  court  below,  to  the  effect  that  the  mineral 
once  discovered,  all  that  was  in  situ  became  in  law  part  of  the  real  estate. 
"With  the  rights  of  the  appellee  thus  defined  and  limited  by  the  cases 
cited  above,  it  is  manifest,  without  discussion,  that  he  is  in  no  position 
to  maintain  ejectment  for  the  property." 


VI.    Reservations  and  Exceptions. 

p.  83. 

Connecticut 

City  of  New  Haven  v.  Hotchkiss,  11  Conn.  168,  58  Atl.  753  (1904).  See 
this  case  on  page  57. 

Kansas. 

Barrett  v.  Kansas  d  Texas  Coal  Co.,  70  Kan.  649,  79  Pac.  150  (1905). 
The  following  provision  in  a  deed:  "This  deed  is  made  subject  to  the 
following  exceptions,  reservations  and  conditions,  to  wit  *  *  *  the 
said  party  of  the  first  part  hereby  reserves  the  coal  and  other  minerals 
underlying  said  land,"  constitutes  an  exception  and  not  a  reservation.  The 
title  to  the  coal  remained  in  the  grantor,  and  not  a  mere  easement  to  go 
upon  the  land  to  mine  it  "However,  the  use  of  these  technical  words  is 
by  no  means  determinative  of  the  purposes  of  the  use  of  them,  as  not 
infrequently  they  are  used  interchangeably.  So  we  must  go  to  the  entire 
document  or  in  proper  cases  to  evidence  aliunde  for  their  interpretation." 
This  case  is  not  one  for  such  evidence.  There  is  no  ambiguity  here.  The 
provlBion  quoted  above  "retains  the  coal,  the  thing  itself,  the  thing  then 
in  existence.  It  does  not  take  back,  out  of  that  which  is  granted,  some- 
thing not  of  the  estate  itself,  a  mere  appurtenant  to  the  estate  granted, 
an  easement,  something  that  would  not  have  existed  had  not  the  land  beea. 
granted." 

Moore  v.  Ctriffln,  72  Kan.  164,  83  Pac  395,  4  L.  R.  A.  (N.  S.)  477  (1905). 
The  owner  of  land,  having  first  executed  an  oil  and  gas  lease,  conveyed 
the  Iand«  reserving  all  the  rights,  privileges  and  benefits  secured  to  him 
under  the  oil  and  gas  lease,  adding  "it  is  intended  hereby  to  reserve  all 
oil  and  gas  privileges  in  and  to  said  premises  and  to  lease  and  transfer 
the  same.**'  Subsequent  conveyances  of  this  land  were  made  in  which  no 
reference  was  made  to  the  oil  and  gas  lease,  or  to  any  exception  or 
reservation  of  the  oil  and  gas.  Meanwhile  the  lease  was  canceled  and 
cancellation  thereof  recorded.    It  was  held  that  the  knowledge  of  the  last 
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grantee  was  ininiaterial,  he  being  bound  by  the  recitals  In  the  first  deed. 
The  provision  In  that  deed  was  an  exception  as  distinguished  from  a  reser- 
vation, an  exception  being  imrt  of  the  thing  granted  in  existence  at  the 
time  of  the  grant,  while  a  reservation  is  a  right  of  new  creation  arising  out 
of  the  subject  of  the  grant.    See  this  case  also  on  page  65. 

Kentucky. 

Towns  V,  Brotcn,  114  S.  W.  773  (1908).  A.  conveyed  certain  property  to 
B.  the  deed  containing  no  habendum  clause  but  the  following  warranty 
clause:  "The  right  and  title  to  the  surface  soil  thereof  with  its 
appurtenances  appertaining  thereto  except  the  mining  privileges  thereof, 
the  said  A.  and  wife  hereby  bind  themselves,  their  heirs,  etc.,  to  warrant 
and  ever  defend  unto  the  said  B.,**  etc.  No  claim  to  the  mining  privileges 
and  rights  were  made  for  nearly  fifty  years  by  any  of  the  successors  in 
interest  of  A.  (A.  and  B.  both  being  dead).  "The  purpose  of  the  habendum 
clause  of  a  deed  is  to  describe  and  limit  the  character  and  extent  of  the 
title  intended  to  be  conveyed,  and  in  a  properly  drafted  deed  any  exception 
or  reservation  in  the  grant  should  occur  in  this  clause  in  its  proper  place. 
On  the  other  hand  the  warranty  clause  has  nothing  to  do  with  the 
description  or  extent  or  character  of  the  title,  but  deals  merely  with  its 
quality."  Hence  the  recitation  concerning  the  mining  rights  would  be 
construed  as  a  mere  limitation  on  the  covenant  of  warranty,  and  not  as 
a  reservation  of  the  mining  rights  to  the  grantor. 

Michigan. 

Negaunee  Iron  Co,  v.  Iron  Cliffs  Co.,  134  Mich.  264,  10  Det  I^eg.  N.  463, 
96  N.  W.  468  (1903).  Where  in  a  deed  part  of  the  consideration  is 
stated  to  be  the  reservation  by  the  grantor  of  "an  undivided  half  interest 
in  and  to  all  the  minerals  which  have  been  or  may  be  discovered  on  the 
premises,"  and  in  a  proviso  in  which  the  grantee  is  required  to  account 
for  ore  mined  and  sold  not  for  his  own  use  or  for  manufacturing  purposes, 
the  interest  of  the  grantor  is  described  as  "his  Joint  half  interest  therein," 
such  deed  conveys  the  title  to  one-half  of  the  minerals,  and  retains  the 
title  to  the  other  half  in  the  grantor. 

Ohio. 

Qill  V.  Fletcher,  74  Ohio,  295,  78  N.  E.  433,  113  Am.  St.  Rep.  962  (1906). 
Plaintiff  conveyed  certain  lands  to  X  in  fee,  reserving  one-half  the  mineral 
which  might  thereafter  be  found  on  the  land,  "To  have  and  to  hold  the 
same  hereby  conveyed  with  all  and  singular  the  premises  and  every  part 
and  parcel  thereof  with  every  of  the  appurtenances  (the  half  of  plaster 
as  above  described  only  excepted)  unto  the  said  X.  his  heirs  and  assigns 
forever."  Held  such  conveyance  created  an  exception  to  the  grant,  leaving 
in  plaintiff  and  his  heirs  a  fee  in  one-half  the  mineral  separate  and  distinct 
from  the  estate  in  the  surface  and  the  other  one-half  of  the  mineral  con- 
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veyed  to  X.  The  construction  of  the  deed  must  determine  whether  this 
is  an  exception  or  merely  a  reservation  of  a  personal  privilege  to  the 
grantor  and  dying  with  him ;  the  facts  Justify  the  former  conclusion. 

In  such  case  the  subsurface  rights  cannot  be  lost  by  mere  nonuser  nor 
by  constructtve  possession  under  color  of  recorded  deed^,  which  are  silent 
as  to  these  rights.  They  can  be  lost  by  adverse  possession  only  when 
such  possession  is  actual,  continuous,  notorious  and  hostile.  "It  cannot  be 
accomplished  by  secret  trespass  upon  the  owner's  rights  and  it  has  been 
held  that  where  there  has  been  a  severance  of  estates,  neither  the  owner 
of  the  surface  nor  the  owner  of  the  mine  can  claim  the  other  estate  merely 
by  force  of  the  possession  of  his  own  estate." 

West  Virginia. 

Harris  i\  Cobb,  49  W.  Va.  350,  38  S.  E.  559  (1901).  M.  and  husband  con- 
veyed by  deed  to  H.  52  acres  of  land  in  fee,  which  deed  contained  this  pro- 
vision: "The  parties  of  the  first  part  reserve  unto  themselves,  and  do 
not  convey  by  this  deed,  the  equal  one-half  part  of  the  usual  royalty  of 
one-eighth  of  all  of  the  petroleum  or  oil  in  and  underlying  the  tract  of 
land  hereby  conveyed."  Held  to  be  an  exception  from  the  operation  of 
said  deed,  of  tlie  title  in  fee  to  the  one-sixteenth  of  the  oil  in  place  la  and 
underlying  said  tract  of  land,  and  to  be  delivered  to  M.  when  produced 
as  royalty,  without  expense  to  her  for  production. 

H.  afterwards  leased  said  tract  of  land  to  L..  with  the  exclusive  right 
to  operate  and  drill  for  oil  and  gas,  reserving  one-eighth  part  of  all  the 
petroleum  obtained  from  said  premises,  as  produced  in  the  crude  state, 
to  be  set  apart  in  the  pipe  line,  running  said  petroleum  to  the  credit  of 
lessor.  Held  to  be  a  reservation  to  the  lessor  of  the  one-eighth  of  the  oil 
which  was  vested  in  her,  and  not  to  refer  to  or  include  the  one-sixteentii 
which  was  outstanding  in  M. 

•*The  parties  were  conveying  real  estate  and  the  declaration  that  they 
were  not  conveying  or  intending  to  convey  a  certain  part  of  a  substance 
as  much  a  part  of  the  real  estate  as  the  soil  Itself,  and  as  much  a  subject 
of  transfer  as  coal,  iron  or  other  mineral,  clearly  made  it  an  exception." 
"An  exception  In  a  deed  is  always  part  of  a  thing  in  being  and  a  part  of 
the  thing  granted,  while  a  reservation  is  of  a  thing  not  in  being,  and  is 
newly  created. — as  rent  and  the  like.  An  exception  withdraws  from  the 
operation  of  the  conveyance  some  part  of  the  thing  granted,  which  but 
for  the  exception  would  have  passed  to  the  grantee  under  the  general 
description ;  while  the  reservation  is  the  creation  In  behalf  of  the  grantor 
of  some  new  right  issuing  out  of  the  thing  granted — that  is  to  say,  some- 
thing which  did  not  exist  as  an  independent  right."  (Snoddy  v.  Bolen,  122 
Mo.  479,  24  S.  W.  142.  25  S.  W.  932,  24  L.  R.  A.  507.  quoted.) 

Preston  v.  White,  57  W.  Va.  278,  50  S.  E.  236  (1905) .  A  provision  in  a 
deed  conveying  a  tract  of  land  that  "it  is  expressly  understood  and  agreed 
that  there  is  reserved  from  and  not  included  in  the  above  sale  or  con- 
veyance seven-eighths  of  all  and  any  oil  and  gas  that  may  be  on.  In  or 
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ander  the  said  land,"  with  the  right  to  develop  and  operate  the  same,  Is 
an  exception  and  not  a  reservation.  It  makes  no  difference  that  the  word 
"reserved"  was  used  instead  of  "excepted".  The  intention  is  the  matter 
to  be  considered.  "'Elxcept'  would  have  been  the  proper  word  because 
an  exception  is  of  something  that  is  part  of  the  thing  granted,  existing 
at  the  time  of  the  grant,  as  coal  or  oil  in  the  land."  See  this  case  also  on 
page  66.  , 
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UNMBBCHANTABILnT    OF    MINERALS. 

p.  88.  The  rule  laid  down  by  Judge  Dallas  in  Ridgely  v.  Cone- 
wago^  Iron  Co.  (vol.  1,  p.  89)  is  now  generally  followed.  The 
only  departure  from  it  is  in  Pennsylvania  where  it  was  held  in 
Timlin  v.  Brown,  158  Pa.  606,  28  Atl.  236,  which  is  followed  in 
the  later  eases,  that  where  the  existence  of  minerals  is  determined 
before  the  lease  is  entered  into,  the  lessee,  when  he  covenants  to 
pay  royalty  on  a  minimum  production,  takes  the  risk  of  quantity, 
and  exhaustion  therefore  is  no  defense  to  an  action  for  minimum 
royalty. 

Whether  or  not  the  fact  of  continued  possession  prevents  a 
lessee  from  setting  up  the  defense  of  exhaustion,  the  authorities 
diflfer. 
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In  Colorado  it  has  been  held  that  the  nonexistence  of  minerals 
of  merchantable  quality  excuses  the  lessee  from  the  performance 
of  the  obligation  of  diligent  prosecution  of  operations. 

Alabama. 

Brooks  V,  Cook,  135  Ala.  219,  34  So.  960  (1902).  A  lease  granted  the 
mineral  rights  on  certain  designated  lands  for  a  term  of  ten  years,  the 
lessees  to  pay  a  royalty  of  fifteen  cents  per  ton  on  not  less  than  100  tons 
per  mouth  during  the  continuance  of  the  contract,  a  failure  to  pay  at  the 
rate  of  100  tons  per  month  to  render  the  lease  void.  In  an  action  to 
recover  royalties  due  on  the  basis  of  the  minimum  of  100  tons  per  month, 
held  that  "We  have  but  to  call  attention  to  the  recitals  of  the  lease  to 
see  that  the  payment  of  the  royalty  was  based  upon  the  assumption  of  the 
parties  that  ore  existed  under  the  land.  The  grant  was  of  the  ore  in  place, 
and,  if  the  subject-matter  of  the  contract  failed,  the  price  is  not  payable. 

♦  ♦  ♦  If  it  is  established  by  actual  and  exhaustive  search  that  at 
the  time  the  contract  was  made  there  was  in  fact  no  ore  upon  the  land, 
upon  no  fair  and  reasonable  construction  of  the  contract  can  the  defend- 
ant be  held  liable  for  royalty.  •  •  •  The  lease  was  nothing  more 
or  less  than  a  sale  by  them  of  iron  ore,  which  they  supposed  they  owned, 
hidden,  it  is  true,  under  the  earth — ^a  supposition  also  indulged  by  the 
lessees.  But,  if  both  were  mistaken  in  their  supposition  as  to  the  existence 
of  the  ore,  then  the  obligation  of  the  lessees  to  mine,  upon  a  discovery  of 
this  mistake,  was  at  an  end,  as  was  likewise  their  obligation  to  pay  royalty 
upon  the  ore  to  be  mined." 

Brooks  V.  Cook,  141  Ala.  499,  38  So.  641  (1904),  follows  and  quotes  the 
last  case. 

Colorado. 

Colorado  Fuel  d  Iron  Co.  v.  Pryor,  25  Colo.  540,  57  Pac.  51  (1898).  A 
lease  provided  that  the  lessee  should  work  the  premises  in  a  manner 
necessary  to  good  and  economical  mining  as  a  coal  mine,  and  that  for  the 
purpose  of  putting  them  in  condition  for  such  mining,  work  should 
commence  on  a  specified  date  and  be  prosecuted  with  reasonable  diligence. 
The  lessee  was  to  pay  a  fixed  royalty  on  each  ton  mined.  Held  that,  in 
general,  the  right  to  mine  having  been  granted,  the  law  implies  that  the 
lessee  should  exercise  reasonable  diligence  in  working  the  mine  (Koch's 
Appeal,  93  Pa.  434)  ;  but  that,  unless  coal  actually  existed  on  the  premises 
of  a  merchantable  grade,  which  could  be  procured  at  a  reasonable  profit, 
or,  if  none  existed,  or  that  which  was  found  was  valueless,  then,  under 
this  contract  of  lease  the  lessee  would  be  under  no  such  obligation. 
Whether  there  was  merchantable  coal  under  the  demised  premises,  and, 
if  so,  whether  reasonable  diligence  was  exercised  by  the  lessee  in  endeavor- 
ing to  reach  it,  are  questions  of  fact  Expert  testimony  is  admissible 
on  the  former  question,  and  where  such  evidence  is  conflicting,  the  finding 
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of  the  trial  Judge  that  the  coal  was  of  a  merchantable  grade  will  not  be 
disturbed  on  review. 

Indiana. 

Kokomo  yatural  Oas  d  Oil  Co.  v.  Albright,  18  Ind.  App.  151,  47  N.  E. 
682  (1MI7).  A.  contracted  with  the  company  that  it  might  have  the  ex- 
cinsive  right  for  five  years  to  drill  and  operate  a  well  or  wells  for  water, 
oil  or  gas  on  a  plat  of  ground,  twenty  feet  square  to  be  mutually  agreed 
upon  on  laud  described,  for  which  the  company  agreed  to  furnish  free  of 
charge  gas  for  lighting  and  heating  four  residences  and  pay  $100  per 
annum  "whether  a  gas  well  is  drilled  or  not." 

In  an  action  for  rent  it  is  not  necessary  to  aver  that  gas  was  obtained 
or  could  have  been  obtained  on  the  premises  described,  or  that  the  i>lain- 
tiffs  had  offered  to  agree  ur)on  and  fix  a  location  for«a  well.  It  was  enough 
to  aver  that  they  were  ready  and  willing  to  agree  upon  a  location.  The 
contract  did  not  contain  any  covenant  that  gas  could  be  found  on  the 
pr^nises,  and  the  company  manifestly  assumed  the  chance  of  a  failure  to 
find  it  and  of  its  nonexistence  there. 

if oon  i\  Pittsburgh  Plate  Glass  Co.,  24  Ind.  34,  56  N.  E.  108  (1900).  A 
"gas-lease"  provided  that  the  lessee  should  pay  to  the  lessor  an  annual 
rental  of  one  hundre<l  dollars  for  each  gas  well  drilled  which  produced 
gas  in  paying  quantities  sufficient  for  manufacturing  purposes;  said  pay- 
ments to  continue  as  to  each  of  said  gas  wells  annually  during  the  con- 
tinuance of  the  lease,  which  was  to  terminate  whenever  natural  gas  ceased 
to  be  used  generally  for  manufacturing  purposes.  A  gas  well  was  drilled 
by  the  lessee  and  the  annual  rental  paid  thereon  for  two  successive  years. 
The  rental  maturing  for  the  three  following  years  was  not  paid,  namely 
rental  maturing  on  September  1,  1896,  Sept.  1,  1897,  and  Sept.  1.  1898. 
The  well  had  been  abandoned  by  the  lessee  Sept.  1,  1896.  as  it  did  not  pay 
to  operate  It  In  an  action  for  $300  unpaid  rental,  it  was  held  that  the 
lessor  could  recover  only  the  ratable  portion  of  the  annual  rent  of  $100 
for  the  use  of  the  well  up  to  the  date  at  which  the  well  became  unprofit- 
able, but  that  the  lessor's  claim  for  subsequent  years  could  not  be  sus- 
tained, as  at  such  periods  the  well  was  not  producing  gas  as  contemplated 
by  the  contract  and  had  been  abandoned. 

Iowa. 

Blootnfield  Coal  d  Min.  Co.  v.  Ti^rick,  99  Iowa,  83,  68  N.  W.  570  (1896). 
A  lease  of  coal  lands  for  20  years  provided  (1)  that  if  coal  should  be  found 
sufficient  in  quantity  and  quality  to  Justify  mining,  the  lessee  should  pro- 
ceed at  once  to  mine  and  continue  to  do  so  as  long  as  coal  in  paying 
quantities  should  be  found.  (2)  That  lessee  should  pay  a  royalty  of  1 
cent  per  bushel,  etc.  (3)  That  lessee  should  mine  not  less  than  2,400  tons 
per  year  after  the  first  year,  and  that  whether  this  amount  were  mined 
or  not  lessee  should  pay  full  royalty  for  that  amount,  viz.,  $300. 
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Lessee  did  not  mine  the  land  for  five  years,  but  paid  $300  per  annum 
after  the  first  year.  Then  upon  testing  the  land  It  was  found  to  contain 
no  coal.  Lessee  then  brought  this  action  to  recover  the  money  paid, 
alleging  mutual  mistake  as  to  the  existence  of  coal  and  a  failure  of  con- 
sideration. Held  he  could  not  recover.  "That  the  parties  supposed  there 
was  coal  in  the  land  and  In  quantities  so  that  the  minimum  amount  could 
be  mined  is  true;  and  it  may  be  conceded  that,  upon  the  discovery  of  the 
fact  that  there  was  not,  the  lease  would  become  inoperative."  It  was  for 
the  plalntlfl!  to  make  the  test  and  the  payments  made  were  not  only  com- 
pensation for  coal  mined,  but  were  payments  to  prevent  forfeiture  of  the 
lease. 

Kentucky. 

Given8*  Ex'rs  v.  Providence  Coal  Co,,  22  Ky.  Law  Rep.  1217,  60  S.  W. 
304  (1901).  A  coal  lease  provided  that  the  lessee  should  "take  out  and 
ship  and  pay  for  not  less  than  500,000  bushels  of  coal  each  year,  *  * 
*  and  if  he  shall  fail  to  take  out  and  ship  as  much  as  500,000  bushels, 
he  agrees,  notwithstanding  such  failure,  to  pay  royalty  on  stated  quantity, 
provided  however,  that  should  the  party  of  the  second  part  (lessee)  be 
prevented,  by  any  accident  or  casualties,  without  fault  on  his  part,  or 
by  accident  or  circumstances  not  under  his  control,  to  get  out  and  ship 
500,000  bushels  in  any  one  year,  then  he  shall  for  that  year  pay  for  only 
so  much  as  he  does  take  out  and  sell.*'  Held  that  the  unexpected  in- 
feriority of  the  coal,  making  it  unsalable  except  at  such  times  as  trans- 
portation for  it  could  not  be  had,  was  included  in  the  phrase  "circum- 
stances not  under  his  control,"  for  the  lease  shows  that  the  parties  had 
in  mind  not  only  dlfllcultles  in  the  taking  out  or  mining  of  the  coal,  but 
also  in  shipping  and  selling.  The  trial  court  "properly  refused  to  instruct 
the  jury  that  if  the  coal  could  be  gotten  out,  screened  free  of  Impurities, 
and  shipped  at  a  cost  not  exceeding  the  market  price  at  the  time  the  con- 
tract was  made,  the  company  (lessee)  was  bound  to  resort  to  such  modes 
of  cleaning  it.  The  price  of  the  coal  at  the  time  of  the  sale  must  control, 
and  not  the  price  at  the  time  the  contract  was  made;  for  if  the  coal  was 
so  inferior  that  to  clean  it  so  as  to  make  it  salable  as  good  coal.  In  ordinary 
conditions  of  the  market,  would  cost  more  than  it  would  bring,  the  coal 
was  in  fact  worthless  for  such  purposes.  •  *  •  jtg  (the  lessee's) 
liability  to  ship  the  coal  would  depend  on  the  market  at  the  time,  and  not 
on  what  it  was  ten  years  before." 

Rowland  r,  Coxe,  28  Ky.  Taw  Rep.  307,  80  S.  W.  215  (1905).  A.  con- 
tracted to  sink  an  oil  well  to  the  depth  of  the  first  sand,  his  lease  pro- 
viding that  "unless  said  test  well  proves  fruitful,  that  is,  produces  oil, 
then  this  lease  and  contract  shall  be  considered  null  and  void,  and  of  no 
effect  whatever."  At  the  depth  of  489  feet  A.  salted  the  well  and  then 
conveyed  to  B.,  who  in  turn  conveyed  to  C.  On  discovery  of  the  fraud  C. 
began  suit  against  B.  to  recover  his  purchase  money.  Held  that  the  plain- 
tiff was  entitled  to  recovery  even  though  B.  was  wholly  innocent  in  the  case. 
This  is  not  a  case  where   the   purchaser   speculated  and   lost    He   did 
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fipeculate  as  to  the  actual  amount  of  oil  in  the  well,  but  C.  bought  on  the 
idea  that  the  well  was  oil  producing ;  he  was  not  speculating  on  the  chance 
that  there  was  no  oil  in  the  well.  It  is  true  there  was  a  mutual  mistake, 
but  A.  had  nothing  to  convey  (his  abandonment  of  the  well  before  discover- 
ing oil  terminated  his  lease),  hence  6.  could  no  more  retain  C.*s  money  than 
A.  could  retain  B,% 

B.  set  up  that  the  lease  called  for  boring  to  first  sand,  and  that  it  might 
yet  have  produced  oil.  But  the  well,  when  abandoned,  was  not  oil  pro- 
ducing; the  contract  contemplated  the  continuous  boring  of  the  well, 
hence  the  termination  canceled  the  leasa 

Michigan. 

Blake  t\  LoWa  Estate,  110  Mich.  608,  68  N.  W.  427  (1896).  B.  leased  a 
tract  of  land  to  L.  for  20  years  "for  the  purpose  of  exploring  for,  mining, 
taking  out  and  removing  therefrom  the  merchantable  iron  ore  which  is 
or  which  hereafter  may  be  found  on,  in  or  under  said  land."  The  lessee 
agreed  to  pay  rent  of  $6,000  per  annum  and  also  royalty  on  ores  removed, 
royalties,  however,  to  apply  to  the  payment  of  the  rent.  Lessee  had  the 
right  to  terminate  the  agreement  "so  far  as  it  requires  (him)  to  mine  ore 
on  said  land  or  to  pay  a  royalty  therefor"  by  giving  60  days'  written 
notice. 

Such  notice  was  given  and  this  suit  was  brought  for  rent  accruing  prior 
to  the  notice.  The  defense  set  up  was  that  no  iron  ore  in  minable  quan- 
tities existed  on  the  premises.  The  court  charged  that  if  it  was  found 
that  there  was  no  iron  ore,  no  merchantable  iron  ore,  on  the  property 
in  8uffici«it  quantities  to  make  it  pay  and  the  lessee  had  used  all  reason- 
able endeavors  to  ascertain  that,  plaintiff  could  not  recover.  This  was 
approved  on  authority  of  Gribben  v.  Atkinson,  64  Mich.  651,  31  N.  W.  570. 
"The  lease  by  its  terms  presupposed  the  existence  of  ore  and  upon  its 
appearing  that  no  such  ore  was  to  be  found,  the  purpose  of  the  lease 
failed  and  the  defendant  should  not  be  charged  with  the  consideration." 
It  makes  no  difference  whether  the  consideration  Is  called  rent  or  royalty. 

Hewitt  Iron  Min,  Co.  v.  Dessau  Co,,  129  Mich.  590,  8  Det  Leg.  N.  1093, 
89  N.  W.  365  (1902).  Where  a  mining  lease  provides  that  the  lessee  shall 
pay  a  certain  royalty  on  all  ore  mined,  that  there  shall  be  mined  each 
year  enough  of  the  ore  to  pay  a  certain  amount  of  royalty  at  the  rate 
thus  fixed,  and  that  that  amount  shall  be  paid  whether  such  quantity 
be  actually  mined  or  not,  the  lessee  is  not  obliged  to  pay  royalty  after  the 
exhaustion  of  the  ore  and  Inability  of  the  lessee  to  discover  further  de- 
posits in  paying  quantities;  thereafter  the  lessor  Is  entitled  only  to  the 
royalty  actually  earned. 

Minnesota. 

Diamond  Iron  Min.  Co.  v.  Buckeye  Iron  Min.  Co.,  70  Minn.  500,  73  N.  W. 
507  (1897).  Plaintiff  leased  land  to  defendant  for  25  years  "for  the  pur- 
pose of  exploring  for,  mining,  taking  out  and  removing  therefrom  the 
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merchantable  shipping  Iron  ore  which  Is  or  which  may  be  hereafter  found 
on,  in  or  under  said  lands.'*  I^essee  was  given  the  right  to  terminate  the 
lease  at  any  time  on  60  days*  notice,  and  covenanted  to  pay  royalty  on  ore 
mined  and  removed;  to  mine  and  remove  at  least  10,000  tons  each  year, 
and  if  it  failed  to  do  so  to  pay  royalties  on  that  amount.  Lessor  had  the 
right,  at  its  option,  to  cancel  the  lease  if  lessee  failed  to  take  out  the 
minimum  amount 

Both  parties  executed  the  lease  on  the  supposition  that  the  premises 
contained  large  quantities  of  merchantable  shipping  iron  ore,  although  at 
the  time  none  had  been  actually  found.  Defendant  spent  $40,000  develop- 
ing the  land  and  demonstrated  the  fact  that  no  such  ore  existed  upon  the 
land.    Plalutifl!  brought  this  suit  to  recover  minimum  royalties. 

Mitchell,  J. :  ''Upon  a  quite  thorough  examination  of  the  numerous  cases 
cited  by  counsel  three  facts  have  impressed  themselves  upon  us,  viz.: 
First,  that  the  courts  have  frequently  made  their  decisions  to  turn  upon 
the  form  of  words  used  in  this  particular  covenant,  rather  than  upon  an 
entire  consideration  of  the  various  provisions  of  the  instrument,  in  order 
to  ascertain  its  scheme  and  subject  matter;  second,  that  they  have  often 
failed  to  distinguish  between  the  subject-matter  of  the  contract  and  mere 
matter  of  inducement  to  its  execution ;  and  third,  that  the  courts  have  been 
more  or  less  influenced  by  their  familiarity  with  the  doctrines  of  the  com- 
mon law  relating  to  landlord  and  tenant,  which  are  usually  favorable  to 
the  landlord. 

**Mining  leases  containing  a  covenant  for  the  payment  of  a  minimum 
rent  or  royalty  may  be  divided  into  two  general  classes :  First,  those  which 
require  Its  payment  as  a  dead  rent,  irrespective  of  produce;  and  second, 
those  which  require  the  mining  of  a  stipulated  amount  of  ore,  or  upon 
failure  to  do  so,  payment  of  the  royalty  upon  it.  Where  the  covenant  is 
of  the  first  class,  the  lessee  is  liable  to  pay  this  minimum  royalty  as  a 
dead  rent,  even  if  no  ore  existed.  Where  the  covenant  Is  of  the  second 
class,  it  has  been  generally  construed  as  an  obligation  to  pay  for  the 
stipulated  quantity  of  ore,  whether  mined  or  not;  not  whether  it  existed 
or  not, — that  is,  that  the  lessee  contracts  for  diligence  and  promptitude 
in  mining,  but  not  for  the  productiveness  of  the  mine.  In  our  opinion 
the  covenant  in  the  leases  under  consideration  is  of  the  second  class. 

"Of  course,  we  understand  that  the  mere  fact  that  the  leased  premises 
proved  to  be  of  less  value  than  was  supposed  is  no  defense  to  an  action 
for  rent  In  other  words,  the  nonexistence  of  things  which  were  mere 
matters  of  inducement  to  the  execution  of  the  contract  will  not  relieve  a 
party  from  its  obligations.  But  the  case  is  entirely  different  where  the 
thing  contracted  for,  and  which  constituted  the  subject-matter  of  the  con- 
tract, had  no  existence. 

"In  the  present  case,  merchantable  shipping  iron  ore,  which  the  parties 
supposed  existed,  and  not  the  land,  was  the  subject-matter  of  these  contracts. 
It  is  true,  they  start  out  in  form  as  leases  of  the  land ;  but  this  is  only  for 
mining  purposes,  and  every  right  which  the  defendant  is  given  in  the  land  Is 
merely  incident  and  auxiliary  to  the  mining  and  taking  out  merchantable 
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shipping  ore.     The  reddendum  clauses  all  proYide  for    the   payment   of 
'royalty'  on  ore,  which  is  never  spoken  of  as  rent  for  the  land.*' 

'*The  fact  that  defendant  had  not  formally  terminated  the  lease  does  not 
intofere  with  its  right  to  resist  payment  of  royalty  on  the  ground  that 
It  had  not  accrued  due  hy  reason  of  the  nonexistence  of  merchantable 
flhipplng  ore." 

Missottri. 

Lennox  v.  Vandalia  Coal  Co.,  158  Mo.  473,  59  S.  W.  242  (1900),  affirming 
66  Mo.  App.  560  (1896).  Plaintiff  leased  land  to  defendant  to  mine  coal  for 
twenty  years,  lessee  to  "continue  mining  operations  until  all  the  workable 
coal  shall  be  taken  out,"  paying  royalty  therefor,  on  a  minimum  monthly 
prescribed  production.  The  lease  also  gave  to  lessee  the  use  of  a  part  of 
the  demised  premises  for  the  purpose  of  removing  coal  from  adjoining  land. 

Held  defendant  cannot  defend  an  action  for  minimum  royalty  on  ground 
of  exhaustion  of  the  coal,  so  long  as  it  retained  possession  of  the  land  for 
any  purpose  under  the  lease. 

Ohio. 

Brick  Co.  v.  Pond,  38  Ohio,  65  (1882).  By  agreement  P.  leased  to  the 
Brick  Co.  *'all  the  clay  that  is  good  No.  1  fire  clay"  on  certain  land  for  the 
term  of  three  years,  upon  condition  that  the  Brick  Ck>.  should  mine  2,000 
tons  of  clay  each  year  and  pay  a  royalty  therefor,  as  it  was  taken  away. 
The  right  was  reserved  to  cancel  the  lease  at  any  time  after  the  first  year 
in  case  P.  should  sell  the  land. 

The  court  stated  that  this  agreement  was  properly  pleaded  as  a  contract ; 
that  it  is  not  a  lease  of  the  land,  but  of  the  clay;  that  it  is  "a  contract 
for  the  prlvil^e  of  mining  and  removing  the  kind  of  fire  clay  specified, 
as  distinguished  from  a  lease  of  the  land." 

The  action  was  to  recover  royalty  for  the  term  on  2,000  tons  per  annum. 
It  was  held  to  be  a  good  defense  to  this  action  that  clay  of  the  quality  and 
quantity  specified  in  the  agreement  did  not  exist  on  the  land.  The  burden 
of  proving  this  was  on  the  defendant,  but  it  was  error  to  hold  him  liable 
during  his  possession,  while  searching  for  clay,  if  none  of  the  quality 
named  was  on  the  land. 

Hankey  v.  Kramp,  12  Ohio  Olrc.  Ct  R.  95  (1896).  A  lease  of  lands  for 
oil  and  gas  purposes  provided  that  should  gas  be  found  in  sufficient  quan- 
tities to  Justify  marketing  the  same,  the  consideration  to  the  lessor  should 
he  $100  per  annum  for  the  gas  from  each  well  so  long  as  it  was  sold  there- 
from. The  fact  that  lessee  had  connected  wells  with  its  pipe  line  from 
which  it  sold  gas  was  conclusive  of  the  right  of  lessor  to  recover  rental 
therefor,  and  lessee  could  not  defeat  that  recovery  by  evidence  that  these 
wells  did  not  produce  gas  in  sufficient  quantities  to  Justify  marketing  it 
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Pennsylvania. 

Young  v.  Equitable  Gas  Co,,  5  Pa.  Super.  Gt  232  (1897).  See  this  case 
on  page  139. 

Bannan  v,  Qraeff,  186  Pa.  648,  40  AU.  805,  42  Weekly  Notes  Cases,  350 
(1898).  "There  was  no  absolute  obligation  in  the  lease  in  question  to  pay 
a  fixed  royalty  or  rental  throughout  the  whole  period  of  the  term,  as  there 
was  in  Timlin  v.  Brown,  158  Pa.  606,  28  Atl.  236,  and  therefore  the  liability 
of  the  lessees  must  be  measured  by  the  ordinary  reading  of  the  terms  of 
the  contract.  The  sixth  clause  of  the  lease  provides  that  the  lessees  shall 
mine  and  ship  each  year  as  much  coal  as  will  produce  $5,000  yearly  at  the 
rents  designated  'unless  prevented  from  doing  so  by  any  unavoidable 
accident  or  occurences  beyond  their  control.'  If  therefore  the  coal  on  the 
premises  became  exhausted  before  the  end  of  the  term  this  would  be  an 
occurrence  beyond  their  control,  which  would  absolutely  prevent  them 
from  taking  out  the  quantity  necessary  to  make  up  the  annual  rental  of 
$5,000."  The  exhaustion  of  the  minerals  was,  therefore,  a  defense  to  an 
action  of  assumpsit  on  the  lease. 

Wilson  V.  Beech  Creek  Cannel  Coal  Co.,  7  Pa.  Super.  Ct  241  (1898). 
The  court  having  left  to  the  Jury  the  question  whether  merchantable  coal 
existed  In  the  seam,  in  accordance  with  the  ruling  in  161  Pa.  499  (vol.  1, 
p.  99),  they  found  for  the  defendant 

"The  construction  placed  upon  the  agreement  by  the  Ck>urt  below  was  the 
correct  one.  The  defendants  were  obliged  under  the  lease  to  pay  the 
agreed  rental  only  in  case  the  Soult  Seam  was  found  upon  the  premises 
with  the  coal  in  the  cannelized  condition  which  gave  the  coal  of  the  Soult 
Seam  its  peculiar  value.  They  submitted  testimony  to  show  that  while  the 
strata  continued  onto  the  property  leased,  yet  the  particular  kind  or  quality 
of  coal  peculiar  to  the  Soult  Seam  was  absent  On  this  testimony  they 
went  to  the  jury  claiming  that  they  were  unable  to  find  upon  the  property 
and  had,  therefore,  not  received  that  for  which  they  had  agreed  to  pay. 
The  court  below  instructed  the  jury  that  this  was  a  good  defense  under 
the  terms  of  the  lease.    There  was  no  error  in  this." 

The  plaintiff  contended  that  even  if  the  coal  was  not  merchantable,  the 
defendants  were  liable  for  the  rent  because  they  had  retained  possession 
of  the  lease. 

Acme  Coal  Co,  v,  Stroud,  5  Lack.  Leg.  N.  169  (1899).  A  coal  lease  de- 
mised certain  premises  which  the  lessees  were  to  have  and  hold  "until  all 
the  merchantable  coal  ♦  •  ♦  available  by  proper,  skillful  and  careful 
mining"  should  be  exhausted,  paying  meanwhile  a  certain  royalty  per  ton 
on  the  coal  mined.  Held  that  the  coal  was  not  to  be  considered  un- 
merchantable merely  because  the  lessees  were  unable  to  sell  it  at  the 
ordinary  market  prices  and  at  a  profit  If  the  coal  could  be  sold  at  all 
and  is  not  worthless,  the  lessees  are  not  excused  from  mining  and  paying 
for  it.  Even  if  the  coal  were  rusty,  if  by  careful  cleaning  and  preparation 
the  defects  could  be  removed,  the  lessees  would  be  bound  to  give  it  that 
attention  even  if  it  involved  them  in  a  pecuniary  loss.    "They  cannot  stop 
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mining  or  refuse  to  pay  royalties  simply  because  they  cauuot  mine  to  their 
own  profit  and  advantage." 

Boal  V.  Citizens'  Natural  Qas  Co.,  23  Pa.  Super.  Gt  339  (1905).  Land 
was  leased  to  defendant  "for  the  sole  and  only  purpose  of  drilling  and 
operating  for  petroleum  oil  and  gas,"  the  lessee  agreeing  to  pay  a  royalty 
on  the  product  and  also  to  furnish  the  lessor  with  natural  gas  for  hesit 
and  light  for  his  residence.  Lessee  drilled  one  well.  Held  its  exhaustion 
was  not  a  defense  to  an  action  for  breach  of  covenant. 

**The  lease  contains  no  forfeiture  clause,  and  uo  clause  as  to  the  nnmlier 
or  depth  of  wells  to  be  drilled  or  as  to  the  time  when  opera tious  were  to 
begin*  or  as  to  finding  oil  or  gas  in  paying  quantities*  and  no  relense, 
surrender*  forfeiture  or  eviction  is  alleged.  It  is  to  be  observed  further, 
that  the  lease  contains  no  stipulation,  and  nothing  from  which  it  can 
be  implied,  that  the  gas  to  be  furnished  to  the  lessor  for  use  nt  his  resi- 
dence was  to  be  produced  from  the  leased  premises.  So  that,  even  if  it 
were  averred,  which  it  is  not.  that  the  gas  upon  the  leased  premises  is 
exhausted,  impossibility  of  performance  of  the  covenant  could  not  be  set 
up  as  a  defense  to  the  present  action.  As  we  view  the  case,  the  simple 
question  of  law  raised  by  the  aflSdavit  is,  whether  it  was  within  the  power 
of  the  lessee  to  discharge  itself  from  the  obligation  of  the  covenant  by 
ceasing  its  operations  when  the  production  of  gas  from  the  single  well  it 
drilled  ceased.    To  state  the  question  is  to  answer  it." 

Steele  v.  Maker,  38  Pa.  Super.  Ct.  183  (1909).  A  deed  granted  for  a 
period  of  twenty-one  years  "the  exclusive  right  and  privll^e  of  mining 
and  developing  all  the  coal  in  and  underlying"  a  certain  tract  of  land  in 
consideration  of  a  royalty,  payable  every  three  months.  The  grantee 
cov^ianted  to  commence  operations  within  six  months,  and  to  continue 
without  unnecessary  delay,  and  after  one  year  from  the  commencement 
of  operations  to  mine  each  year  not  less  than  four  thousand  tons,  and  to 
pay  each  year  the  sum  of  $400  "as  royalty,  whether  the  amount  of  coal 
mined  in  each  year  would  amount  to  a  royalty  of  that  much  or  not." 
There  were  also  provisions  of  forfeiture  for  failure  to  mine  not  less  than 
four  thousand  tons  per  year  or  pay  the  minimum  royalty. 

At  the  date  of  the  lease  a  vein  of  coal,  known  as  the  Freeport  vein,  was 
exposed  by  outcrop  on  the  tract,  and  a  mine  on  the  same  vein,  on  other 
land,  had  been  opened  and  worked  before  the  agreement  was  made.  Tlie 
grantee  and  his  assigns  opened  up  and  developed  the  tract  and  mined 
coal  for  about  ten  years,  and  paid  the  minimum  royalties  thereon.  It  was 
held  that  the  exhaustion  of  coal  was  not  a  defense  to  an  action  to  recover 
the  minimum  royalty,  and  that  it  was  not  error  to  exclude  evidence  that 
the  grantee  was  not  acquainted  with  the  premises  or  the  coal  thereunder 
at  the  time  he  entered  into  the  agreement. 

"It  will  be  seen  from  the  foregoing  statement  of  facts,  that,  like  Timlin 
T.  Brown,  158  Pa.  606,  28  Atl.  236,  this  is  not  the  case  of  parties  dealing 
under  a  mutual  mistake  as  to  the  existence  of  the  subject  of  a  contract. 
where  af^^erwards  It  was  proved  to  have  had  no  existence.  Again,  like 
that  case,  the  parties  presumably  knew,  at  the  time  they  contracted,  that 
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there  was  coal  underlying  the  tract.    It  ia  true  the  defendant  offered  to 
testify  that  he  entered  into  the  agreement  without  knowing  the  quantity 
or  quality  of  the  coal  in  the  tract,  but  he  does  not  deny  that  he  had  the 
knowledge  which  his  eyes  must  have  given  him,  if  he  looked  at  the  outcrop 
and  at  the  open  mine  in  the  same  vein  near  by.    Nor  does  he  allege  that  he 
was  deceived,  misled  or  put  off  his  guard  by  any  act  or  representation  of  the 
other  parties  to  the  agreement    The  parties  did  not  contract  upon  a  mere 
supposition  or  surmise  as  to  the  existence  of  coal  in  the  tract,  but  with 
actual  knowledge  of  that  fact    As  in  the  case  cited,  so  here,  the  existence 
of  the  coal  was  undoubted,  and  the  only  element  of  uncertainty  was  the 
qi'.autity.    Admitting  the  truth  of  all  the  defendant  offered  to  prove,  there 
was  no  such  difference  between  the  conditions  existing  at  the  time  these  two 
iustrumeuts  were  executed  as  detracts  in  the  slightest  degree  from    the 
applicability  of  that  decision  in  the  construction  of  the  agreement  before 
us."    "But  it  is  contended  that  Timlin  v.  Brown  was  modified  by  the  later 
case  of  Boyer  v.  Fulmer,  176  Pa.  282,  35  Atl.  235.    It  is  apparent,  however, 
that  the  Supreme  Court  did  not  intend  the  latter  case  to  have  that  effect, 
for  Mr.  Justice  Green  said  at  the  outset  of  his  opinion:    'The  learned 
court  below  ruled  this  case  upon  the  authority  of  Timlin  v.  Brown,  158 
Pa.  600,  28  Atl.  236.    If  the  obligation  of  the  defendant  were  the  same  as 
the  obligation  of  the  lessees  in  that  case  the  ruling  would  be  correct'    In 
the  still  later  case  of  Bannan  v.  Graeff,  186  Pa.  648,  40  Atl.  805,  Timlin 
v.  Brown  was  distinguished  from  that  case,  but  the  correctness  of  the 
conclusion  there  reached,  that  the  instrument  created  an  absolute  obliga- 
tion to  pay  a   fixed  rental  or  royalty  throughout  the  whole  term,  was 
distinctly  recognized.     The  reasoning  of  the  opinion  of  Justice  Dean  in 
Timlin  v.  Brown  fully  vindicates  that  conclusion,  and  by  no  amount  of 
Justifiable  ingenuity  is  it  possible  to  reconcile  with  it  a  conclusion  in  the 
present  case  that  the  obligation  to  pay  ceased  upon  the  virtual  exhaustion 
of  the  coal." 

Holt  V.  Kelleiu  22A  Pa.  620,  73  Atl.  947  (1909).  A  lease  of  land  to 
operate  and  remove  therefrom  the  merchantable  and  workable  coal  pro- 
vided for  the  payment  of  royalty  and  for  the  mining  of  a  minimum  quan- 
tity of  coal  each  year;  and  further  "that  the  coal  to  be  mined  under  the 
provisions  of  this  agreement  shall  be  merchantable  and  workable  coal,  and 
it  shall  be  optional  with  the  said  lessees  whether  to  work  and  mine  any 
coal  the  vein  of  which  is  less  than  two  feet  six  Inches  in  general  thick- 
ness, except  in  cases  of  local  faults,*'  etc.  In  an  action  to  recover  minimum 
royalties  the  burden  is  upon  the  lessees  to  satisfy  the  jury  that  they  have 
made  such  Investigations  and  explorations  of  the  premises  as  to  warrant 
the  conclusion  that  the  coal  remaining  therein  Is  less  than  two  feet  six 
Inches  In  general  thickness.  Falling  to  establish  this,  the  lessor  is  entitled 
to  recover. 

Tennessee. 

McGavock  v.  Virginia^CaroUna  Chemical  Co.,  114  Tenn.  317,  86  S.  W.  380 
(1904) .    A  lease  of  a  mine  with  the  right  to  take  phosphate  rock  provided 
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tbat  the  lessee  might  terminate  It  if  at  any  time  rock  of  a  fixed  standard 
should  become  exhausted,  and  that  the  quality  of  the  rock,  if  it  should  ever 
be  In  question,  was  to  be  determined  by  experts  named.  Held  that  the 
lessee  did  not  have  the  right  to  abandon  on  the  ground  of  the  inferiority 
of  the  rock  until  this  had  been  determined  in  the  manner  prescribed. 
**The  stipulation  In  the  present  contract  is  not  for  a  submission  to 
arbitration  of  the  rights  of  the  parties  in  consequence  of  a  breach  of  a 
contract,  but  It  is  a  stipulation  naming  experts,  who,  after  tests  ai)plied, 
shall  determine  whether  the  lessee  has  a  right  to  refuse  to  carry  on  his 
contract,  and  this  depends  upon  the  result  of  their  ttets."  *'In  all  such  case8 
ft  is  uniformly  held  that  the  submission  provided  for  must  be  carried  out. 
the  test  applied,  and  the  result  reached  as  a  condition  precedent  to  do  the 
thing  about  which  controversy  exists." 

Moreover,  the  fact  that  ore  was  found  in  pockets  and  not  in  stratified 
layers,  and  so  was  possibly  more  dlfUcult  to  mine,  does  not  affect  the  ques- 
tion if  the  quantity  is  there,  especially  where  the  lessee  examined  tbe 
ground  before  executing  the  lease. 

Washington. 

Adams  v.  Washington  Brick,  Lime  d  Mfg.  Co,,  38  Wash.  243,  80  Pac.  446 
(1906).  A  lease  of  land  containing  clay  suitable  for  brick  making,  for  a 
term  of  five  years  provided  that  the  lessee  should  pay  the  lessor  a  certain 
royalty  on  all  brick  manufactured  from  clay  taken  from  the  land,  such 
royalty,  however,  to  be  not  less  than  $200  each  year,  which  was  to 
be  paid  even  if  the  royalty  on  the  brick  sold  was  less  than  that  amount ; 
and  the  lessee  agreed  not  to  sublet  or  use  the  premises  for  any  other  pur- 
pose than  that  of  a  general  brick  business.  The  clay  became  exhausted 
at  the  end  of  three  years,  of  which  fact  the  lessee  notified  the  lessor.  It 
was  held  that  the  lessee  was  not  liable  to  pay  even  the  minimum  royalty 
after  the  exhaustion  of  the  clay.  This  was  not  a  lease  wherein  rent  was 
to  be  paid  In  any  event,  but  a  contract  founded  upon  the  supposition  that 
clay  existed  and  would  continue  to  exist  In  the  premises  for  tbe  term 
of  the  contract  The  existence  of  clay  was  not  merely  an  Inducement  to 
the  making  of  the  contract  with  brick  making  as  an  incident  to  defend- 
ant's possession,  but  the  making  of  brick  from  the  clay  found  on  the 
piemlses  was  the  very  subject-matter  of  the  contract,  the  use  of  the 
premises  for  any  other  purpose  being  prohibited.  Even  though  the  lease 
expressly  provided  for  its  termination  In  various  other  methods,  this  did 
not  prevent  the  lessee's  right  to  terminate  it  because  of  the  exhaustion 
of  the  clay. 

n.    Dmnss  Ain>  Obxjoatiorb  or  the  Lksbee. 

A.    L€8$e€^8  Duiy  to  Mine, 

p.  100.  In  the  case  of  the  solid  minerals  there  is,  as  is  shown 
in  the  first  volume  of  this  work,  an  implied  obligation  upon  the 
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lessee  to  mine  only  when  the  lessor's  return  depends  upon  the 
production  of  minerals.  There  is  no  such  obligation  where  the 
amount  of  rental  is  not  fixed  by  the  product.  In  this  case  the 
failure  to  mine  is  a  matter  of  indifference,  if  not  of  actual  benefit 
to  the  lessor. 

The  lessor's  interest  is  different  in  the  case  of  the  fugitive  min- 
erals. They  cannot  be  kept  locked  in  the  earth  by  merely  refrain- 
ing from  mining  operations,  for  they  are  constantly  liable  to  be 
withdrawn  by  operations  on  other  ground  or  by  natural  causes. 
In  oil  and  gas  leases,  therefore,  there  is  always  an  obligation  to 
proceed  with  operations  diligently,  and  diligent,  careful  opera- 
tion in  this  connection  includes  the  protection  of  the  lines,  as 
well  as  the  production  of  the  oil  and  gas.  The  lessor  must  begin 
operations  within  a  reasonable  time,  and  open  such  wells  as  may 
be  reasonably  necessary  to  obtain  the  product  for  the  advantage 
alike  of  both  parties.  In  determining  the  number  of  wells,  their 
location  and  the  character  of  work  to  be  done,  the  lessor  is  en- 
titled to  use  his  own  judgment  so  long  as  he  does  so  in  good  faith, 
and  is  not  guilty  of  fraudulent  practices. 

The  federal  courts  of  the  Eighth  Circuit  dissent  from  this 
view,  holding  that  neither  party  is  the  arbiter  of  the  question 
of  the  extent  of  the  operation  but  both  are  bound  by  what  is 
reasonable.    (See  Brewster  v.  Lanyon  Zinc  Co.,  below.) 

Of  course,  under  those  instruments  which  amount  only  to  an 
option,  the  obligation  to  develop  the  ground  is  clear,  that  being, 
as  has  been  shown,  a  condition  of  the  continuance  of  the  lessor's 
interest.     (See  page  75,  above,  and  cases  there  collected.) 

United  States. 

Huggins  v.  Daley,  40  C.  G.  A.  12,  99  Fed.  606,  48  L.  R.  A.  320  (1900).  4tli 
Giro.  Where  a  lessor  grants  to  a  lessee  all  the  oil  and  gas  in  and  under 
the  land  described,  and  also  the  said  tract  of  land  for  the  puriMse  of 
operating  thereon  for  oil  and  gas,  such  a  lease  is  not,  according  to  well 
settlM  law  in  West  Virginia,  a  grant  of  property  in  the  oil  or  in  the  land, 
but  merely  a  grant  of  possession  for  the  purpose  of  searching  for  and  pro- 
curing oil.  "The  title  is  inchoate  and  for  the  purpose  of  exploration  only 
until  the  oil  is  found.  If  it  is  not  found,  no  estate  vests  in  the  lessee ;  and, 
where  the  sole  compensation  to  the  landlord  is  a  share  of  what  is  produced, 
there  is  always  an  implied  covenant  for  diligent  search  and  operation." 

Allcgheni/  Oil  Co,  r.  flnyder,  45  C.  C.  A.  604.  106  Fed.  764  (1000).  6th 
Circ.    A  lease  whose  purpose  and  object  are  the  development  of  oil  and 
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gas  In  premises  leased  "has  written  into  it  an  implied  covenant  on  the 
part  of  the  lessee  that  he  ^111  drill  and  operate  such  number  of  oil  wells 
on  the  lands  as  would  be  ordinarily  required  for  the  production  of  oil  con- 
tained in  snch  lands,  and  aCTord  ordinary  protection  to  the  lines."  See 
this  case  on  page  67. 

Sharp  V.  Behr,  117  Fed.  864  (1902).  C.  C.  E.  D.  Pa.  Where  the  grantee 
of  mining  land  agrees,  as  part  of  the  consideration  for  the  grant,  to  pay  the 
grantor  a  certain  royalty  on  each  ton  of  ore  shipped  for  20  years,  there 
ts  an  implied  undertaking  on  the  part  of  the  grantee  to  operate  the  mine 
with  reasonable  diligence,  even  though  no  minimum  annual  quantity  was 
agreed  to  be  shipped,  and  the  grantor  is  entitled  to  damages  for  breach 
of  this  agreement 

BamsdaU  v,  Boley,  119  Fed.  191  (1902).  C.  C.  D.  W.  Va.  A  lease  was 
expressly  made  "for  the  purpose  and  with  the  exclusive  right  for  operating 
thereon  for  oil  and  gas.'*  It  was  for  the  period  of  5  years,  and  as  much 
longer  as  oil  or  gas  was  found  in  paying  quantities,  and  provided  for  the 
payment  of  a  royalty  to  the  lessor.  The  lessee,  as  required  by  the  lease, 
drilled  one  well  within  three  months  after  the  execution  of  the  lease,  and 
the  well  produced  a  little  oil  on  which  the  lessee  paid  the  agreed  royalty, 
but  though  the  lessor  frequently  asked  him  to  develop  the  land  further, 
the  lessee  did  nothing  more,  alleging  as  a  reason  that  an  adjacent  owner 
had  refused  to  allow  the  lessee  to  transport  a  rig  for  drilling  across  the 
former's  land,  which  route  was  not  the  only  one  by  which  a  rig  could  have 
been  brought  to  the  leased  premises.  Held  that  equity  would  consider 
that  the  lessee  had  forfeited  his  right  to  the  premises  after  five  years 
because  he  had  failed  properly  to  develop  the  property,  and  that  the  fact 
that  he  had  drilled  one  well  within  three  months  and  had  operated  it 
spasmodically  at  a  loss,  or  at  least  at  a  very  small  profit,  would  not  pre- 
vent the  forfeiture.  A  lessee  cannot  keep  a  lease  such  as  this  in  force 
indefinitely  simply  by  drilling  one  nonproductive  well  and  then  saying  that 
this  nonproductive  well,  in  his  Judgment,  produces  oil  in  paying  quan- 
tities. It  is  for  him  to  determine  whether  the  quantity  of  oil  found 
warrants  the  pumping  of  the  well,  but  he  must  exercise  the  prudent  dis- 
cretion of  a  business  man  in  doing  so,  or  else  his  decision  will  be  dis- 
regarded by  a  court  of  equity. 

Logan  Natural  Oas  d  Fuel  Co.  v.  Great  Southern  Oas  d  Oil  Co.,  61  0. 
G.  A.  350,  126  Fed.  623  (1903).  6th  CJirc.  Where  a  lease  demises  lands 
for  the  purpose  only  of  operating  thereon  for  oil  and  gas,  so  long  as  oil  and 
gas  shall  be  found  thereon  in  paying  quantities,  the  lessor  to  be  paid  a 
certain  royalty  on  the  oil  produced,  there  is  an  Implied  covenant  on  the 
part  of  the  lessee  to  commence  drilling  operations  within  a  reasonable  time, 
and  where,  therefore,  the  lessee  does  nothing  to  develop  the  land  during  a 
period  of  four  years,  the  lessor  may  treat  the  contract  as  abandoned  and 
may  make  a  valid  lease  of  the  premises  to  another. 

Kellar  v.  Craig,  61  C.  C.  A.  366,  126  Fed.  630  (1903).  4th  Circ.  In 
all  leases  for  oil  and  gas  purposes,  a  covenant  to  protect  the  lines  and 
develop  the  land  leased  is  implied    by  law,  and  mere  general  covenants  to 
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that  effect  expressed  in  the  lease,  not  requiring  any  particular  number  of 
wells  to  be  drilled  nor  at  any  special  designated  points  along  the  line  or 
on  tlie  land,  add  nothing  to  the  obligations  of  the  lessee  under  such  a  lease. 
**In  such  leases,  where  general  covenants  of  that  character  are  found  or 
are  implied,  the  lessee  or  his  assigns  are  permitted  to  determine  the 
character  of  the  work  to  be  done,  and  such  ascertainment  by  him  or  them, 
in  the  absence  of  fraud,  disposes  of  the  question." 

Brewster  v.  Lanyon  Zinc  Co.,  72  C.  C.  A.  213,  140  Fed.  801  (1905).  8th 
Clrc.  The  lessee  in  an  oil  and  gas  lease  expressly  covenanted  (1)  to  drill 
a  well  within  two  years,  with  a  right  to  enlarge  the  right  to  five  years  by 
the  payment  of  an  annual  rental;  (2)  to  drill  no  well  nearer  than  300 
feet  to  any  building  on  the  premises,  and  to  occupy  not  exceeding  one  acre 
of  the  surface  in  connection  with  any  well ;  (3)  to  pay  to  the  lessor  one- 
tenth  of  all  oil  produced  and  saved;  (4)  to  pay  $50  per  annum  for  every 
well  from  which  gas  should  be  used  off  the  premises.  It  was  then  provided 
that  a  failure  "to  comply  with  any  of  the  above  conditions  renders  this 
lease  null  and  void,"  "The  Implication  necessarily  arising  from  these 
provisions — the  intention  which  they  obviously  reflect — is  that  if,  at  the 
end  of  the  five  year  period  prescribed  for  original  exploration  and  develop- 
ment, oil  and  gas,  one  or  both  had  been  found  to  exist  in  the  demised 
premises  in  paying  quantities,  the  work  of  exploration,  development  and 
production  should  proceed  with  reasonable  diligence  for  the  common 
benefit  of  the  parties,  or  the  premises  be  surrendered  to  the  lessor.  That 
this  was  of  the  very  essence  of  the  contract  is  shown  by  the  extensive 
character  of  the  grant,  which  was  without  limit  as  to  time  and  included 
all  the  oil  and  gas  in  or  obtainable  through  the  demised  premises;  by  the 
provisions  for  the  payment  of  substantial  royalties  in  kind  and  In  money 
on  the  oil  produced  and  saved  and  the  gas  used  off  the  premises,  which, 
as  contrasted  with  the  consideration  paid  when  the  lease  was  executed, 
shows  that  the  promise  of  these  royalties  was  the  controlling  Inducement 
to  the  grant;  and  by  the  provisions  contemplating  the  drilling  and  opera- 
tion of  wells,  the  production  and  transportation  of  oil  and  gas,  and  the 
prosecution  of  that  business  subject  to  the  restrictions  prescribed." 

"The  covenants  of  the  lessee  are  introduced  into  the  lease  by  the  state- 
ment that  the  grant  is  made  'on  the  following  terms,*  and  are  followed 
by  a  stipulation  that  the  lessee's  failure  to  comply  with  'any  of  the  above 
conditions'  shall  render  the  lease  null  and  void.  These  provisions  make 
it  plain  that  It  was  the  intention  of  the  parties  to  make  the  covenants 
of  the  lessee  conditions  as  well  as  covenants,  and  to  reserve  to  the  lessor 
the  right  to  avoid  the  lease  for  the  breach  of  any  of  them."  And  this  in- 
cludes the  Implied  covenant  for  diligent  deyelopment  and  production, 
which  is,  therefore,  a  condition  for  whose  breach  forfeiture  may  be  de- 
clared. 

"Tf  they  do  not  proceed  with  reasonable  diligence,  and  by  reason  thereof 
the  oil  and  gas  are  diminished  or  exhausted  through  the  operation  of  wells 
on  adjoining  Innds,  the  lessor  loses,  not  only  royalties  to  which  he  would 
otherwise  be  entitled,  but  also  his  contingent  interest  In  the  oil  and  ga« 
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whicb  thus  passes  into  the  control  of  others.  The  object  of  the  operations 
being  to  obtain  a  benefit  or  profit  for  both  lessor  and  lessee,  it  seems 
obvious,  in  the  absence  of  some  stipulation  to  that  effect,  that  neither  is 
made  the  arbiter  of  the  extent  to  which  or  the  diligence  with  which  the 
operations  shall  proceed,  and  that  both  are  bound  by  the  standard  of  what 
is  reasonable.  This  is  the  rule  in  respect  of  all  other  contracts  where  the 
time,  mode  or  quality  of  performance  is  not  specified,  and  no  reason  is  per- 
ceived why  it  should  not  be  equally  applicable  to  oil  and  gas  leases.  There 
can,  therefore,  be  a  breach  of  the  covenant  for  the  exercise  of  reasonable 
diligence,  though  the  lessee  be  not  guilty  of  fraud  or  bad  faith.*'  The  rule  on 
tliis  point  laid  down  in  Colgan  v.  Forest  Oil  Co.,  194  Pa.  234,  45  Atl.  119, 75 
Am.  St  R^.  695,  and  Kellar  v.  Craig,  61  G.  G.  A.  366,  126  Fed.  630,  is 
disapproved.  "No  obligation  rests  on  him  to  carry  the  operations  beyond 
the  point  where  they  will  be  profitable  to  him,  even  if  some  benefit  to  the 
lessor  will  result  from  them.  It  is  only  to  the  end  that  the  oil  and  gas 
shall  be  extracted  with  benefit  or  profit  to  both  that  reasonable  diligence 
is  required.  Whether  or  not  in  any  particular  instance  such  diligence  is 
exercised  depends  upon  a  variety  of  circumstances,  such  as  the  quantity 
of  oil  and  gas  capable  of  being  produced  from  the  premises,  as  indicated 
by  prior  exploration  and  development,  the  local  market  or  demand  therefor 
or  the  means  of  transporting  them  to  market,  the  extent  and  results  of  the 
operations,  if  any,  on  adjacent  lands,  the  character  of  the  natural  resenolr 
— ^whether  such  as  to  permit  the  drainage  of  a  large  area  by  each  well — 
and  the  usages  of  the  business."  "The  existence  of  gas  in  paying  quan- 
tity in  one  of  the  tracts  was  an  ascertained  fact.  Both  oil  and  gas  were 
being  produced  in  paying  quantities  from  the  lands  surrounding  that  tract 
and  also  from  those  surrounding  the  other.  The  consequent  rednction  of 
the  underlying  supply  of  these  migratory  minerals  was  operating  to  the 
serious  disadvantage  of  the  lessor.  The  necessary  inference  from  what 
is  stated  is  that  farther  exploration  and  development  would  have  been 
profitable  to  the  lessee  as  well  as  beneficial  to  the  lessor.  In  these  dr- 
cnmstances  the  prolonged  failure  of  the  lessee  to  proceed  with  the  con- 
templated operations,  though  due  to  a  mistaken  view  of  the  obligations 
imposed  by  the  lease,  was  a  plain  and  substantial  breach  of  the  covenant 
and  condition  in  respect  of  the  exercise  of  reasonable  diligence,  and 
entitled  the  lessor  to  terminate  the  lease." 

California. 

Acme  Oil  d  Min,  Co.  v.  Williams,  140  Cal.  681,  74  Pac.  296  (1903).  In 
oil  leases,  where  the  consideration  Is  solely  the  payment  of  royalties,  there 
is  an  implied  covenant  not  only  that  wells  will  be  sunk,  but  that  if  oil  is 
produced  in  paying  quantities  they  will  be  diligently  operated  for  the  best 
advantage  and  benefit  of  both  the  lessee  and  the  lessor.  Such  an  implied 
covenant  stands  upon  the  same  footing  as  if  it  were  expressed,  and,  if  it 
is  not  performed,  the  lessor  may  reenter  and  terminate  the  lease. 

McIntOBh  r.  Robh,  4  Cal.  App.  484,  88  Pac.  617  (1906).  A  mining  lease 
in  which  the  term  was  not  specified  provided  for  the  payment  of  royalty 
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in  six  semi-annual  payments,  the  first  one  In  six  montlis  from  the  ex- 
ecution of  the  lease.  The  lessee  neither  paid  royalties  nor  did  any  work 
for  eighteen  months,  and  it  was  held  there  was  an  implied  covenant  on 
his  part  to  begin  work  in  a  reasonable  time  and  to  proceed  with  reasonable 
diligence,  and  his  failure  to  do  so,  coupled  with  the  nonpayment  of  royalty, 
operated  to  terminate  the  lease. 

Indiana. 

Diamond  Plate-Glass  Co,  v.  Tcnnell,  22  Ind.  App.  132,  52  N.  E.  168 
(1898).  A  lease  for  the  purpose  of  operating  for  gas  provided  that  the 
lessee  should  pay  an  annual  rental  of  $100  for  each  well  drilled  which 
produced  gas  in  paying  quantities,  payments  to  commence  Jan.  1,  1892, 
and  until  the  drilling  of  a  gas  well  lessee  should  pay  an  annual  rental 
of  eight  dollars.  There  was  no  covenant  by  the  lessee  to  drill  wells.  Held 
that  lessee  was  liable  only  for  $8  per  annum  until  a  well  was  completed, 
although  he  did  nothing  no  prosecute  operations. 

Island  Coal  Co,  v.  Combs,  152  Ind.  379,  53  N.  E.  452  (1899).  In  leasee 
of  mineral  lands,  where  the  lessee  agrees  to  pay  the  lessor  a  royalty  or 
rent,  which  depends  on  the  amount  of  the  coal  or  other  product  mined, 
the  lessee  thereby,  in  the  absence  of  any  provision  to  the  contrary, 
impliedly  obligates  himself  to  begin  the  development  of  the  coal,  and  the 
mining  thereof,  within  a  reasonable  time  after  the  execution  of  the  lease. 
What  iiiay  be  regarded  as  a  reasonable  time  depends  upon  the  circum- 
stances of  the  particular  case.  "Where  the  rent  to  be  paid  to  the  lessor 
is  a  royalty  measured  by  so  much  per  ton  on  the  product  mined,  the 
authorities  aflSrm  that  it  is  not  within  the  option  or  discretion  of  the  lessee 
to  fail  to  develop  and  operate  the  mines  upon  the  leased  premises  for  an 
indefinite  or  unreasonable  time."  A  failure  upon  the  part  of  the  lessee, 
for  an  unreasonable  length  of  time,  to  carry  into  effect  the  purposes  of 
such  a  lease  by  opening  and  working  the  mines  underlying  the  leased 
premises,  will  be  held  to  operate  as  a  forfeiture  of  his  rights. 

A  lease  which  reserved  a  royalty  depending  on  £he  amount  of  coal  mined 
provided  that  if  the  lessee  should  fail  for  eighteen  months  from  the  date 
thereof  to  commence  the  necessary  work  for  developing  the  coal  Interest 
therein  leased,  by  opening  coal  shafts  on  the  leased  premises  by,  through 
or  from  which  the  coal  underlying  the  premises  could  be  mined  and  re- 
moved, it  should  be  lawful  for  the  lessors  to  re-enter  the  premises  and 
the  lease  was  thereupon  to  become  null  and  void.  Held  that  the  mere 
erection  and  equipment  of  a  shaft  within  the  stipulated  period. 
.  upon  the  leased  premises,  by  which  the  underlying  coal  could  be  mined  and 
removed,  could  not  be  held  to  bring  the  lessee  fully  within  the  require- 
ments of  the  lease.  It  was  evidently  the  intuition  of  the  parties  that  the 
development  of  the  coal  interest  should  be  actually  be^n  in  good  faith  by 
the  lessee  within  eighteen  months  from  the  time  the  lease  was  executed, 
and  that  a  violation  of  this  condition,  as  expressly  stipulated,  should 
operate  to  render  the  lease  null  and  void.    The  instrument  In  question  can- 
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not,  in  reason,  be  Interpreted  or  held  only  to  require  the  lessee  to  supply 
the  means  for  developing  the  coal  under  the  leased  premises,  and  then 
permit  him  to  fail  or  neglect  thereafter,  for  a  period  of  twelve  years,  to 
employ  such  means  for  the  purpose  intended. 

Oa4lmry  v.  Ohio  d  Indiana  Consol.  N.  d  I.  Gas  Co.,  162  Ind.  9,  67  N.  E. 
259,  62  L.  R.  A.  895  (1903),  reversing  65  N.  E.  289.  In  consideration  of  the 
sum  of  $1,  the  owner  of  the  land  granted  all  the  oil  and  gas  in  and  under 
the  land,  with  the  right  to  enter  thereon  for  the  purpose  of  drilling  for  oil 
and  gas,  reserving  to  the  grantor  a  royalty  of  one-sixth  of  all  oil  pro- 
duced and  saved  from  the  premises.  In  case  gas  only  was  found,  the 
grantor  was  to  be  paid  $100  each  year  for  the  product  of  each  well  while 
the  same  was  being  used  off  the  premises,  and  to  have  gas  free  of  cost  for 
domestic  purposes.  In  case  no  well  was  completed  within  forty  days,  the 
lease  was  to  become  null  and  void,  unless  the  grantor  was  paid  $1  per  day 
during  the  time  such  completion  was  delayed.  The  grantees  completed 
a  well,  and  gas  was  found  in  paying  quantities,  but  they  closed  the  well 
and  allowed  it  so  to  r^naln  for  two  years.  Held  that  an  obligation  to 
explore  and  develop  the  property  was  implied,  and,  thus  implied,  was  such 
an  essential  part  of  the  contract  as  to  amount  to  a  condition  suT>8equent, 
since  it  constitutes  practically  the  entire  consideration  for  which  the 
grant  was  made.  The  failure  of  the  grantees  to  operate  the  well,  there- 
fore, prima  facie  authorized  the  grantor,  without  demand,  to  treat  the 
grant  as  abandoned,  and  to  retake  possession  of  the  premises. 

Consumen'  Gas  Trust  Co.  v.  Littler,  162  Ind.  320,  70  N.  E.  363  (1904). 
See  this  case  on  page  210. 

Indiana  Natural  Gat  d  Oil  Co,  v.  Grainger,  83  Ind.  App.  559,  70  N.  E. 
395  (1904).  Where  land  Is  leased  for  the  purpose  and  with  the  ex- 
clusive right  in  the  lessee  to  drill  wells  and  operate  for  oil  and  gas  for  12 
years  and  as  long  thereafter  as  oil  or  gas  is  produced  in  paying  quantities. 
reserving  to  the  lessor  certain  royalties  and  well  rentals,  and  the  lessee 
agrees  to  commence  operations  within  a  year  or  else  pay  to  the  lessor 
$20  per  year  until  a  well  is  completed,  the  lessee,  by  making  the  annual 
payments,  cannot  hold  the  premises  longer  than  12  years  without  dmilng 
or  commencing  to  drill  a  well,  and  he  can  hold  the  premises  as  long  be- 
yond the  12  years  as  oil  and  gas  can  be  produced  In  paying  quantities, 
upon  payment  of  the  royalties  and  well  rentals  stipulated  in  the  lease. 

Car  V.  Huntington  Light  d  Fuel  Co.,  33  Ind.  App.  1,  70  N.  E.  552  (1904). 
Where  a  lease  gives  the  lessee  the  right  to  enter  on  certain  lands  to  drill 
and  operate  gas  and  oil  wells,  reserving  a  certain  royalty  on  the  product 
of  the  wells  and  also  a  payment  of  $100  rental  yearly  for  each  well  from 
which  gas  is  produced,  and  the  lessee  enters  upon  the  land  and  drills 
three  gas  wells  and  pays  the  lessor  the  $300  rental  therefor  stipulated  in 
the  lease,  the  lessee  acquires  thereby  a  vested  interest  in  the  land  for  the 
purposes  named  in  the  lease.  Even  if  the  lessee  breaks  the  implied 
covenant  in  the  lease  to  reasonably  develop  and  operate  the  land  for  oil 
the  lessor's  remedy  Is  not  by  way  of  forfeiture  or  cancellation  of  the  lease. 
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Lafayette  Oas  Co.  v.  Kelsay,  1G4  Ind.  5€3,  74  N.  E.  7  (1005).  A  lease 
granted  the  right  to  drill  and  operate  for  oil  and  gas  on  a  certain  described 
tract  of  land  for  six  months  and  as  much  longer  as  oil  or  gas  was  found 
in  paying  quantities,  paying  a  royalty  to  the  lessor.  Until  a  well  was  com- 
pleted the  lessor  was  to  be  paid  50  cents  per  acre  per  annum  for  the  land, 
but  the  well  was  to  be  drilled  within  two  years.  After  the  completion  of 
such  well  the  lessor  was  to  be  paid  $100  i^er  annum  for  each  well  on  the 
land ;  in  case  no  wells  were  drilled,  the  payment  of  this  $100  was  to  con- 
tinue the  lease  in  force  as  though  the  wells  had  been  drilled.  Held  that, 
the  lessor  having  accepted  several  annual  payments  of  the  $100  to  keep  the 
lease  in  force,  he  could  not,  without  notice  to  the  lessee,  suddenly  declare 
the  lease  forfeited  for  failure  to  drill  the  additional  wells.  He  had  to  give 
notice  to  the  lessee  of  his  Intention  not  to  accept  any  more  rental  payments 
in  lieu  of  the  development  of  the  property,  and  the  lessee  was  entitled  to 
a  reasonable  time  after  such  notice  in  which  to  explore  the  premises  for 
oil.  Where  the  lessor,  instead  of  giving  such  notice,  declares  the  lease 
terminated,  he  cannot  insist  upon  the  lessee's  proceeding  at  once  to  develop 
the  land,  since  he  himself  has  prevented  the  lessee  from  proceeding  under 
the  lease. 

Logansport  d  W.  V.  Gas  Co,  v.  Seegar,  105  Ind.  1,  74  N.  E.  600  (1905). 
In  an  oil  and  gas  lease  lessee  agreed  to  sink  a  well  within  three  months, 
or  pay  a  fixed  sum  as  rent  until  one  should  be  sunk.  No  well  was  sunk, 
but  the  rental  was  paid  until  leesor  finally  refused  to  accept  same  on 
the  ground  that,  the  lessee  not  having  developed  the  land,  she  wanted 
the  lease  canceled;  no  attempt  was  made  to  explore  for  gas  or  oil  prior 
to  the  commencement  of  suit  by  the  lessor  to  quiet  title.  Held,  the  re- 
fusal to  accept  the  rent  was  the  equivalent  of  notice  by  the  lessor  to 
lessee  that  she  objected  to  any  further  delay  in  Its  l>eglnnlng  to  explore 
or  develop  her  land,  and  thereafter,  under  the  implied  obligation  of  the 
lease.  It  was  required  to  proceed  within  a  reasonable  time  to  sink  a  well 
on  the  premises.  Continued  delay  or  refusal  after  such  action  was  un- 
reasonable, and,  in  the  absence  of  lessee's  showing  any  sufficient  excuse 
therefor,  lessor  was  Justified  In  commencing  this  action. 

Erie  Crawford  Oil  Co,  r.  Meeks,  40  Ind.  App.  156,  81  N.  B.  518  (1907). 
The  principal  consideration  In  oil  and  gas  leases  Is  the  development  of  the 
land  and  the  anticipated  profits  resulting  from  the  sale  of  the  products. 
Hence  a  lessee  cannot,  over  the  objections  of  the  lessor,  refuse  to  develop 
the  land,  and  by  payment  of  the  rentals  provided  retain  control  of  the 
same  and  prevent  its  development  Where  there  is  a  fixed  time  within 
which  operations  must  be  completed,  the  lessee  must  act  within  that  time, 
and  where  there  is  no  fixed  time  the  lessee  has  only  a  reasonable  time 
to  act,  what  is  a  reasonable  time  being  for  the  Jury. 

Iowa. 

Price  V,  Black,  126  Iowa.  304,  101  N.  W.  1056  (1905).  The  stipulation 
in  a  mining  lease  to  operate  the  mine  In  a  good  and  workmanlike  manner, 
as  well  as  the  obligation  implied  by  law  where  there  are  royalties  to  be 
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paid  to  the  lessor,  impose  upon  the  lessee  the  duty  of  reasonable  effort  and 
diligence  in  the  operation  of  the  mine.    See  this  case  also  on  page  233. 


Mills  r.  Hartz,  77  Kan.  218,  94  Pac.  142  (1908).  Under  a  lease  of  laud 
for  oil  and  gas  puriKMies  in  which  the  lessee  is  giveu  the  exclusive  right 
to  mine  for  twenty  years  and  as  long  thereafter  as  mineral  is  found  in 
paying  quantities,  the  consideration  being  a  royalty  on  the  product,  it 
is  the  lessee's  duty  to  begin  development  of  the  land  within  a  reasonable 
time.  Development  of  the  land  being  the  chief  purpose  of  the  lease,  it 
was  not  contemplated  that  the  lessor  should  wait  twenty  years  for  that 
development  or  for  royalties.  The  lessee  not  having  begun  work  within 
seven  years,  lessor  had  a  right  to  treat  the  contract  as  abandoned. 

Kentucky. 

Berry  r.  Frwrfttr,  120  Ky.  337,  27  Ky.  I^w  Rep.  724,  86  S.  W.  558  (1905). 
In  consideration  of  $1,  an  instrument  gave  the  right  to  euter  uiJon  the 
in^ntor's  lands  and  prosi)ect  for  oil  and  minerals,  the  grantees  to  have  four 
months  In  which  to  accept  the  grant  and  two  years  thereafter  in  which  to 
prospect  for  oil  and  minerals.  If  oil  was  found  in  paying  quantities,  the 
grantor  was  then  to  dee<I  the  oil  and  mineral  privileges  of  the  lands  to 
the  grantees,  the  grantees  to  pay  a  certain  royalty  on  the  oil  and  mineral 
products.  Held  that,  after  acceptance  of  the  grant  within  the  four 
months,  the  grantees  were  bound  by  this  contract,  within  two  years 
thereafter,  to  explore  the  land  by  actually  sinking  a  well  or  wells  ui)on 
it,  and.  If  oil  was  found  in  paying  quantities,  to  diligently  operate  the 
same  so  as  promptly  to  yield  the  royalties  to  the  grantor,  and  unless  the 
grantee  did  so  actually  develop  the  land  and  in  good  faith  and  diligence 
operate  It,  the  lease  or  contract  should  be  deemed  abandoned.  In  no 
event  were  the  grantees  entitled  to  the  deed  provided  for  in  the  contract 
until,  as  the  result  of  such  actual  development  within  the  life  of  the 
contract,  oil  or  minerals  were  found  in  paying  quantities. 

Ohio. 

Ohio  OU  Co.  17.  Kelley,  9  Ohio  Circ.  Ct.  R.  511,  3  Ohio  Dec.  186  (1895). 
In  consideration  of  $1,650,  H.  granted  to  the  company  all  the  oil  and  gas 
in  and  under  a  tract  of  1C5  acres,  together  with  the  right  to  enter  thereon 
for  the  purpose  of  drilling  and  operating  for  oil,  gas  or  water,  and  to 
erect  necessary  structures,  etc.,  excepting  and  reserving  one-sixth  of  the 
oil  produced.  "All  wells  to  be  drilled  on  said  land  are  to  be  drilled  within 
three  years  from  this  date  and  this  contract  shall  expire  within  ten  years 
from  this  date.'* 

The  lessee,  who  also  controlled  the  oil   rights   upon  adjoining  land, 
drilled  seven  wells.     Three  years  having  expired,  H.  granted  to  K.  the 
right  to  drill  eight  wells  for  oil  on  the  tract  of  165  acres. 
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Qaoting  Wettengel  v.  Gormley  (vol.  1,  p.  77)  that  a  lease  of  oil  and  gas 
partakes  of  the  character  of  a  lease  for  general  tillage,  the  court  held 
that  the  instrument  in  this  case  was  governed  by  the  law  applicable  to  the 
relation  of  landlord  and  tenant;  that  an  implied  obligation  is  created  t# 
operate  the  premises  for  the  common  good  of  both  parties;  that  in  these 
operations  the  lessee  has  a  discretion  to  determine  the  number  of  wells 
it  will  drill  to  accomplish  this  object,  but  this  discretion  must  be  honestly 
exercised. 

The  court,  therefore,  refused  to  enjoin  K.  from  drilling  wells  under  his 
grant  from  H. 

Harris  v.  Ohio  Oil  Co,,  57  Ohio,  118,  48  N.  E.  502  (1897).  The  party 
of  the  first  part  "granted,  and  demised  and  let  unto  the  party 
of  the  second  part  for  the  purpose  and  with  the  exclusive  right  of  drill- 
ing, operating  for  petroleum,  oil  and  gas,  all  that  certain  tract,  etc.,"  "to 
have  and  to  hold  the  said  premises  for  the  said  purpose  only"  for  five 
years  and  as  much  longer  as  oil  and  gas  are  found  in  paying  quantities. 
It  was  also  provided  that  the  failure  to  comply  with  the  conditions  or  to 
pay  the  consideration,  etc.,  should  avoid  the  lease. 

The  lessor  claiming  that  more  wells  should  be  drilled  upon  the  land  in 
order  to  develop  it  properly  so  notified  the  lessee  who  refused  to  comply. 
Thereuix)n  lessor  claimed  that  the  lease  was  forfeited  as  to  the  undrllled 
parts  and  he  was  entitled  to  enter  and  drill  wells  thereon.  The  lessee 
had  become  the  owner  of  adjoining  lands  which  It  was  alleged  were  being 
operated  to  the  disadvantage  of  the  land  in  question. 

Burket,  C.  J. :  "Under  an  oil  lease  which  is  silent  as  to  the  number  of 
wells  to  be  drilled,  there  is  an  ijnplied  covenant  that  the  lessee  shall 
reasonably  develop  the  lands,  and  reasonably  protect  the  lines.  The 
development  and  protection  of  lines  which  is  thus  Implied  when  the  lease 
is  silent  is  such  as  is  usually  found  In  the  same  business  of  an  ordinarily 
prudent  man,  neither  the  highest  nor  lowest,  but  about  medium  or 
average." 

There  is  consequently  such  an  implied  covenant  here,  but  the  breach 
of  the  covenant  "does  not  have  the  effect  to  forfeit  the  lease  in  whole  or 
in  part,  nor  is  it  good  cause  for  a  court  to  declare  such  forfeiture,  unless 
the  lease  In  express  terms  provided  that  a  breach  of  such  implied  covenant 
shall  avoid  or  forfeit  the  lease."  The  lessor's  remedy  is  by  action  for 
breach  of  covenant. 

Vendocia  Oil  &  Oaa  Co.  v.  Robinson,  71  Ohio,  302,  73  N.  B.  ?22,  104  Am. 
St.  Rep.  773  (1905).  A  grant,  In  consideration  of  $1,  of  all  the  oil  and 
gas  under  certain  premises,  with  the  right  to  enter  thereon  for  the  purpose 
of  drilling  and  operating  for  oil  and  gas,  excepting  and  reserving  to  the 
grantor  the  one-sixth  part  of  all  the  oil  produced  and  saved  from  said 
premises,  to  be  delivered  in  the  pipe  lines  with  which  the  grantee  may 
connect  his  wells,  implies  an  engagement  by  the  lessee  to  develop  the 
premises  for  oil  and  gas.  The  time  within  which  the  implied  engagament 
must  be  performed  is  postponed  by  acceptance  of  the  sum  specified  In  the 
condition  of  such  grant  that,  "in  case  no  well  is  completed  within  90  days 
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from  date  hereof,  unavoidable  delay  excepted,  then  this  grant  shall  become 
null  and  voidt  unless  second  party  shall  pay  to  first  parties  25  cents  an 
acre  per  year,  payable  by  deposits  at  the  ♦  ♦  ♦  ,  or  directly  to  the 
first  party,  after  demand  having  first  been  made,"  and  does  not  commence 
to  run  until  the  end  of  the  year,  for  which  payment  is  accepted,  and  the 
lease  does  not  become  null  and  void  at  the  end  of  such  year  upon  refusal 
of  the  grantor  to  accept  the  payment  for  another  year. 


Aye  V.  Philadelphia  Co.,  193  Pa.  451,  44  AtK  555,  74  Am.  St.  Rep.  696 
(1890).     See  this  case  on  page  237. 

Colgan  t\  Forest  Oil  Co.,  194  Pa.  234,  45  Atl.  119,  74  Am.  St.  Rep.  695 
(lS9d).  Bill  in  equity  for  forfeiture  of  oil  and  gas  lease  or  in  the  alterna- 
tive for  specific  performance  of  implied  covenant  to  drill  wells  for  reason- 
able development  of  the  land.  The  lease  which  was  on  royalty  required 
lessee  to  complete  one  well  within  a  year.  Lessee  drilled  five  wells,  the 
product  of  which  fell  off  greatly,  owing,  it  was  alleged,  to  operations  on 
adjoining  lands  leased  by  the  same  lessee.  The  location  of  the  five  wells 
had  been  determined  after  consulting  the  lei<sor,  but  they  were  all  on  one-half 
of  the  premii^es. 

'*As  the  covenants  are  merely  implied  and  their  extent  depends  altogether 
on  oral  evidence  of  opinions,  the  case  for  relief  is  wholly  wanting  in  that 
precision  and  certainty  of  contractual  duty  which  is  necessary  to  sustain  the 
ordinary  chancery  decree  for  specific  performance."     The  Jurisdiction  in 
Kleppner  v.  L^non,  176  Pa.  502,  35  Atl.  109,  was  on  the  ground  of  fraud. 
**There  is  no  relation  of  special  trust  or  confidence  between  lessor  and 
lear-ee  in  gas  or  oil  leases,  any  more  than  in  any  other.    Like  all  other  con- 
tra r'tiu$;  parties  they  deal  at  arms'  length  each  for  his  own  interest.   So  loni; 
as  the  question  is  one  of  business  Judgment  and  management,  the  lessee  is 
not  bound  to  work  unprofltably  to  himself  for  the  profit,  of  the  lessor,  and 
the  parties  must  be  left,  as  in  other  cases,  to  their  own  ways.    It  is  only 
when  a  manifestly  fraudulent  use  of  opportunities  and  control  is  shown 
that  courts  are  authorized  to  interfere."    The  practical  test  is  found  in 
the  question,  are  the   outside  wells    draining    the    wells    on    the    leased 
premises  to  such  an  extent  that  if  the  former  were  operated  by  a  stranger  * 
the  lessee  would  find  it  good  management  to  sink  another  well  to  save  the 
leased  territory  from  exhaustion.    If  so,  good  faith  requires  him  to  do  so. 
'*Nor  is  the  lessee  bound  in  case  of  difference  of  Judgment  to  surrender 
his  lease,  even  pro  tanto  and  allow  the  lessor  to  experiment.    I^essees  who 
have  bound  themselves  by  covenants  to  develop  a  tract,  and  have  entered 
and  produced  oil,  have  a  vested  estate  in  the  land  which  cannot  be  taken 
away  on  any  mere  difference  of  Judgment." 

Young  r.  Forent  Oil  Co.,  194  Pa.  243,  45  Atl.  121  (1899) ,  reversing  Youn^ 
Y.  Vandegrift,  30  Pittsb.  Leg.  J.  (N.  R.)  39.  Bill  to  declare  forfeiture 
of  lease  for  failure  to  develop  land  and  for  damages  for  draining; 
wells  on  neighboring  lands,  or  for  specific  performance  of  implied  covenant 
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liy  siuking  additloual  wells.  jDolgan  v.  Forest  Oil  Ck).,  followed.  The 
decision  iu  Kleppner  v.  Lemon  ''rested  on  traud  alleged  and  proved  and 
fraud  in  fact,  not  merely  inferred  from  a  difference  of  judgment  between 
the  defendant  and  the  court  as  to  the  profitable  development  of  the  leased 
premises."  ''The  operator  who  has  assumed  the  obligations  of  the  lease, 
has  put  his  money  and  labor  into  the  undertaking,  and  is  now  called  upon 
to  determine  whether  it  will  pay  to  spend  some  thousands  of  dollars 
more  in  sinking  another  well  to  Increase  the  production  of  the  tract,  is 
entitled  to  follow  his  own  Judgment.  If  that  is  exercised  in  good  faith,  a 
different  opinion  by  the  lessor,  or  the  experts,  or  the  court,  or  all  combined, 
is  of  no  consequence  and  will  not  authorize  a  decree  interfering  with  him.*' 
Adams  v.  Stage,  18  Pa.  Super.  Ct.  308  (1901).  It  is  an  implied  con- 
dition of  every  lease  of  land  for  the  production  of  oil  therefrom  that  when 
the  existence  of  oil  in  paying  quantities  is  made  apparent,  the  lessee  shall 
put  down  so  many  wells  as  may  be  reasonably  necessary  to  secure  the  oil 
for  the  common  advantage  of  both  lessor  and  lessee;  but  he  is  not  bound 
to  put  down  more  wells  than  are  reasonably  necessary  to  obtain  the  oil 
of  his  lessor,  nor  to  put  down  wells  that  will  not  be  able  to  produce  oil 
sufficient  to  Justify  the  expenditure. 

Where  a  lessee  drills  one  well  on  the  leased  premises,  which  yields  from 
one  to  two  and  one-half  barrels  per  day,  and  he  drills  wells  on  various 
adjoining  leaseholds  which  he  owns,  none  of  which,  however,  are  good 
producing  wells,  and  there  is  no  evidence  to  show  that  he  acted  in  bad 
faith  in  drilling  these  wells,  or  in  failing  to  drill  other  wells  on  the  lessor's 
premises,  he  is  not  liable  to  account  to  the  lessor  for  royalties  on  oil  pro- 
duced from  wells  on  the  adjoining  leaseholds. 

"In  the  present  case  the  advisability  of  drilling  additional  wells  upon 
the  land  of  plaintiff  was  a  question  involving  business  Judgment  and  man- 
agement, the  lessee  was  not  bound  to  work  unprofltably  to  himself  for  the 
benefit  of  the  lessor,  and  the  question  of  further  exploration  was  primarily 
to  be  determined  by  him  who  would  have  to  foot  the  bill.  If  the  Judgment 
of  the  defendant  was  exercised  In  good  faith  and  Involved  no  manifestly 
fraudulent  use  of  opportunities,  we  cannot  say  that  he  failed  to  discharge 
any  duty  to  the  plaintiff  arising  out  of  his  contract  and  the  operatlona 
thereunder.  If  there  was  no  failure  in  duty  there  is  no  obligation  to 
account."  (Oolgan  v.  Forest  Oil  Co.,  194  Pa.  234,  45  Atl.  119,  75  Am.  St 
Rep,  095.) 

Barnard  v,  Monongahela  Natural  Gas  Co.,  216  Pa.  362,  65  Atl.  801 
(1907).  Defendant  was  lessee  of  plaintiff  for  oil  and  gas  purposes.  He 
sunk  a  well  on  his  land  close  to  the  dividing  line  and  obtained  gas  in  pay- 
ing quantities.  On  plaintiff's  land  he  sunk  a  well  near  the  line  but  1.350 
feet  away  from  the  first  well.  This  one  was  not  productive.  It  being 
found  that  the  location  of  the  first  well  was  not  made  with  intent  tb 
fraudulently  deprive  plaintiff  of  his  rights,  a  bill  for  an  injunction  and 
accounting  was  dismissed. 
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South 

National  lAght  d  Thorium  Co.  v.  Alexander,  80  S.  G.  10,  61  S.  E.  214 
(1907).  Even  where  there  are  no  words  expressly  binding  the  operation  of 
the  mine  and  the  quantity  to  be  taken  out  by  the  lessee,  a  covenant  to  mine 
will  be  implied  and  the  lessee  required  to  operate  the  mine  within  a  reason- 
able time,  and  to  dig  such  quantity  of  ore  as  must  be  inferred  to  have 
been  within  the  reasonable  contemplation  of  the  parties.  "Where  by  the 
terms  of  the  lease  the  sole  compensation  to  the  lessor  is  a  share  of  what  is 
produce<l,  there  is  an  implied  covenant  for  diligent  search  and  operation.'* 


Texas. 

J.  M.  Ouffey  Petroleum  Co.  r.  Oliver,  79  S.  W.  884  (1904).  ,A  lease  giv- 
ing the  lessee  the  right  to  prospect  for  oil  and  gas  and  to  operate  the 
premises  therefor,  executed  in  consideration  of  royalties  reserved,  though 
silent  as  to  the  extent  of  development  required,  contains  a  condition  im- 
plied by  law  for  diligent,  bona  fide,  and  reasonable  development,  for 
breach  of  which  the  lessor  may  declare  a  forfeiture  of  the  lease. 

J.  M.  Ouffey  Petroleum  Co.  v.  JefJ  Chaison  Townsite  Co.,  48  Tex.  Civ. 
App.  555,  107  S.  W.  609  (1908).  A  lessee  of  oil  lands  having  agreed  to 
develop  the  land  and  pay  royalties,  subsequently,  in  view  of  the  low  price 
of  oil  and  poor  storage  facilities,  made  a  new  contract  with  lessor  to 
operate  the  only  well  then  on  the  premises,  and  limiting  the  output  to 
about  one-seventh  of  its  capacity.  Held  this  later  contract  limited  the 
output  from  the  whole  property  to  that  of  the  one  well  designated,  and 
the  lessor  thereby  waived  the  right  to  require  the  lessee  to  produce  a  larger 
amount,  unless  to  protect  the  property  from  drainage  by  wells  on  adjoining 
lands.  While  the  original  lease  contract  did  not  specify  the  number  of 
wells  that  lessee  should  sink  upon  the  property,  and  did  not  expressly 
require  the  sinking  of  ofbet  wells  to  protect  the  land  from  drainage, 
from  the  nature  of  the  contract  an  implied  obligation  rested  upon  the 
lessee  to  use  reasonable  diligence  and  care  to  develop  and  protect  the 
property,  and  this  obligation  required  it  to  sink  as  many  wells  as  the 
exercise  of  such  diligence  and  care  would  suggest  under  the  circumstances ; 
but  such  diligence  would  not  require  that  additional  wells  be  sunk  for  the 
purpose  of  increasing  the  production  of  oil  after  the  lessor  had  agreed  that 
the  amount  of  production  could  be  limited  to  less  than  one-seventh  of  the 
amount  which  the  well  on  the  property  was  capable  of  producing. 

Virginia. 

Shenandoah  Land  d  Anthracite  Coal  Co.  v.  Hiae,  92  Va.  238,  23  S.  E.  303 
(1885).  By  writing  under  seal  the  owner  of  land  assigned  to  another  all 
his  right,  title  and  Interest  for  the  term  of  99  years  to  all  minerals  that 
might  be  found  on  the  land  "to  farm,*'  together  with  "the  right  of  way,** 
the  only  consideration  being  a  share  of  the  profits  from  the  mineral  mined. 
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This  iustruiueut  was  denominated  by  the  court  a'  **uiining  lease,"  and 
conferred  only  the  usual  mining  rights,  which  it  was  the  lessee's  duty  to 
exercise  within  a  reasonable  time,  and  in  a  way  calculated  to  benefit  the 
lessor  as  well  as  himself.  The  lessee  and  his  assigns  having  done  prac- 
tically nothing  in  furtherance  of  the  object  of  the  lease  for  40  years,  it  was 
annulled. 

"It- is  true  there  is  no  covenant  in  the  agreement  on  the  part  of  N.  to 
mine  the  minerals;  but  to  give  effect  to  the  agreement  it  must  be  held 
that  the  acceptance  of  it  by  N.  amounted  to  an  agreement  on  his  part  to 
mine  the  minerals  to  be  found  on  the  property,  and  within  a  reasonable 
time,  otherwise  the  agreement  might  prove  entirely  fruitless  to  S.  and 
those  claiming  under  him.  Caldwell  v.  Fulton  and  Grubb  v.  Bayard.  It 
has  been  maintained  as  elementary  law,  by  decisions  of  this  court,  as  well 
as  by  the  courts  of  other  states,  that  an  agreement  to  do  something  other 
than  to  pay  money,  no  time  being  expressed,  means  a  promise  to  do  It 
within  a  reasonable  time." 

West  Virginia. 

Harness  v.  Eastern  Oil  Co.,  49  W.  Va.  232,  38  S.  E.  662  (1901).  I^essors' 
remedy  for  failure  on  the  part  of  lessee  to  further  develop  the  leased 
premises,  or  to  properly  protect  the  lines  thereof  from  drainage  through 
Avellson  adjacent  projierty,  is  ordinarily  by  an  action  at  law  for  damages. 
See  this  case  also  on  page  91. 

Lowther  Oil  Co.  v.  Miller-Sibley  Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433,  97 
Am.  St.  Rep.  1027  (1903).  Under  some  circumstances  of  delay  or  fraudu- 
lent evasion  of  the  duty  of  development,  equity  will  cancel  an  oil  lease, 
even  If  there  be  no  express  clause  of  forfeiture,  as  development  Is  re- 
garded as  the  real  Intent  of  the  lessor. 

Talbott  V.  Southern  Oil  Co.,  60  W.  Va.  423,  55  S.  E.  1009  (1906).  "If  an 
oil  lease  may  be  said  to  confer  only  a  license,  the  licensee  Is  liable  for  all 
injury  resulting  from  the  negligent  exercise  of  the  powers  conferred  upon 
him."  Hence  an  action  lies  where  a  lessee  drills  and  then  abandons  a  well, 
from  which  natural  gas  escapes,  and  the  lessor  may  recover  for  the  Injury 
to  the  land.  "Waste,  Injury  to  the  freehold,  by  a  tenant  for  life  or  yearB, 
is  actionable  at  common  law,  whether  It  result  from  affirmative  wrongful 
acts,  or  mere  omission  to  perform  duty." 

Wyoming. 

PhiUips  V.  Hamilton.  17  Wyo.  41,  95  Pac.  846  (1908).    See  this  cas^  on 

page  22S. 
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B,    Covenants  to  Work  Mines, 
(a)    Covenants   Simply  to  Mine, 

p.  105,  106. 

Colorado. 

Clear  Creek  Leasing,  Min.  d  Mill,  Co,  v,  Comstock  Gold  d  Silver  Min.  d 
MUL  Co.,  68  Pac  1060  (1902).  Where  a  mine  is  leased  for  the  purpose  of 
mining,  and  the  lessee  covenants  to  "work  the  same  continuously  and  with 
reasonable  diligence/'  and  also  to  do  100  feet  of  development  work  during 
the  second  six  months  of  his  lease,  with  a  provision  for  forfeiture  in  case 
of  default,  the  lessor  may  declare  a  forfeiture  at  the  end  of  the  first  six 
months,  because  the  lessee  had  done  nothing  after  the  first  four  months 
of  the  lease  except  pump  water  from  the  mine.  "The  property  was  leased 
for  mining  puriK>ses.  Ore  was  to  be  extracted,  and  out  of  its  i)roceed0 
certain  royalties  paid  to  the  lessor.  I*umping  water  is  not  extracting  ore. 
In  connection  with  mining  operations,  it  might  be  profitable  work,  but 
alone  it  would  never  produce  a  dividend."  The  special  covenant  to  do 
a  certain  amount  of  work  after  the  first  six  months  does  not  obviate  the 
necessity  for  ''continuous  work*'  during  the  first  six  months. 

Kentucky. 

Ross  r,  Sheldon,  119  S.  W.  225  (1909).  A  lease  of  coal  lands  on  royalty 
for  twenty  years  contained,  among  other  covenants  of  the  lessee,  the  pro- 
vision that  operations  should  begin  within  ten  days  and  be  planned  ana 
worked  so  as  to  produce  all  the  coal  possible,  and  that  the  main  entry 
should  be  driven  at  the  rate  of  sixty  feet  per  month.  The  fact  that  there 
was  no  forfeiture  clause  nor  penalty  provided  for  the  breach  of  these 
covenants  did  not  relieve  the  lessee  from  the  obligation  to  reasonably 
comply  with  them ;  but  time  was  not  of  the  essence  of  the  contract,  and  the 
failure  to  drive  the  entry  as  provided,  which  at  the  start  was  impracticable 
and  later  was  excused  by  the  illness  of  the  lessee  and  stringency  in  the 
money  market,  was  not  a  ground  for  cancellation. 

(h)    Covenants  to  Mine  a  Certain  Amount. 

p.  108. 

Colorado. 

Maeon  v.  Trowbridge,  38  Colo.  330,  87  Pac.  1147  (190G).  Where  lessee 
of  mining  property  agrees  to  work  and  develop  the  premises  in  a  miner- 
like fashion,  and  in  a  manner  conformable  to  good  and  economical  mining 
and  BO  as  to  take  out  the  greatest  possible  amount  of  ore,  to  work  at  the 
mine  continuously,  and  pay  a  certain  royalty,  and  the  lease  provides  for 
forfeiture  in  case  of  failure  to  do  a  fixed  amount  of  work  monthly,  such 
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lease  obligates  the  lessee  to  work  the  mine  as  agreed  so  long  as  in  his 
possession,  or  pay  damages  for  his  failure,  the  damages  to  be  measured 
by  the  amount  of  ore  that  could  have  been  mined,  its  value  and  the 
possibility  of  operating  the  mine  at  a  reasonable  profit 

Iowa. 

Wilson  V.  Big  Joe  Block  Coal  Co,,  134  Iowa,  594,  112  N.  W.  89  (1907). 
A  coal  mining  lease  stipulated  that  lessees  would  mine  not  less  than  8,000 
tons  of  coal  annually  and  in  any  event  i>ay  a  minimum  royalty  unless  "pre- 
vented from  taking  out  said  coal  on  account  of  any  matters  that  they  can- 
not avoid.*'  The  mine  was  undeveloped  and  remained  so,  lessees  alleging 
*'that  the  failure  to  produce  coal  was  owing  to  no  neglect  or  want  of  due 
effort  on  its  part  but  that  in  opening  the  mine  the  coal  deposit  was  found 
to  be  in  such  a  defective  condition  and  the  natural  difficulties  to  be  over- 
come were  so  great  as  to  render  the  operation  of  the  mine  impracticable." 
Held  that  not  only  was  the  physical  impracticability  of  mining  to  be  con- 
sidered in  this  case,  but  also  that  the  mine  could  not  be  worked  with 
profit,  for,  the  mine  being  unopened,  it  was  clearly  not  the  intention  of 
the  parties  that  it  be  opersCted  at  a  loss.  Furthermore,  there  was  the 
obligation  in  the  lease  that  operations  by  the  lessees  should  continue  until 
all  the  coal  underlying  the  premises  be  removed.  The  lessees  have  done  all 
they  are  bound  to  do  when  they  have  removed  all  such  mineral  as  can  be 
reached  by  the  reasonable  expenditure  of  money  and  labor  according  to 
approved  methods  among  practical  miners  in  that  territory. 

Pennsylvania. 

West  Ridge  Coal  Co,  v.  Von  Storch,  5  Lack.  Leg.  N.  189  (1899).  Under 
a  clause  relieving  the  lessee  of  a  mine  of  liability  for  the  minimum 
during  the  time  necessary  to  overcome  a  fault,  he  will  not  be  excused  when 
one  has  been  encountered  if  the  minimum  could  be  produced  from  other 
parts  of  the  property,  taking  into  consideration  the  state  of  the  mining 
operations  at  the  time  and  his  ability  to  make  them  immediately  avail- 
able to  produce  the  minimum ;  in  other  words,  the  encountering  of  a  fault 
only  relieves  pro  tanto ;  the  lessee  must  still  mine  the  minimum  if  he  can. 
The  burden  is  upon  him  to  establish  that  he  could  not  do  so.  If  one 
coal  vein  is  apparently  sufficient  to  produce  the  minimum  itself,  the 
lessee  would  not  be  bound  to  anticipate  a  fault  in  it  so  as  to  have  other 
veins  on  the  property  in  immediate  readiness  in  case  one  was  met ;  reason- 
able foresight  and  diligence  are  all  that  is  to  be  expected  of  him.  But 
where  two  veins  are  manifestly  necessary  for  the  production  of  tlie 
minimum,  both  ought  to  be  ready,  and  the  disabling  of  one  of  them  excuses 
the  lessee  only  to  that  extent 

Troxell  v.  Anderson  Coal  Min.  Co,,  213  Pa.  475,  62  Atl.  1083  (1906). 
Where  a  coal  lease  provides  for  the  mining  of  a  stated  number  of  tons  of 
coal  per  year,  and  the  payment  of  royalty  thereon  whether  the  coal  Is 
mined  or  not  ''unless  prevented  by  faults  In  the  strata  unforseen,"  tlie 
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lessor  will  not  be  prevented  from  recovering  the  minimum  royalties  for 
the  first  year,  because  the  lessee  in  attempting  to  reach  the  coal  from  an 
adjoining  mine  was  prevented  from  doing  so  by  faults  in  the  strata  of  that 
mine.    See  this  case  also  on  page  162,  below. 

Hornet  V.  Singer^  35  Pa.  Super.  Gt  491  (1908).  The  lessee  of  a  quarry 
for  the  term  of  ten  years  agreed  to  remove  "an  average  of  40  carloads  of 
salable  stone  per  annum."  A  forfeiture  could  not  be  declared  because  of 
a  failure  to  take  out  40  tons  during  each  of  the  first  and  second  years, 
when  the  lessee  was  continuously  working  the  quarry  and  there  was  no 
pretense  of  abandonment. 

Virginia. 

Offleshy's  Ex'x  v.  Hughes,  96  Va.  115,  30  S.  E.  439  (1898).  O.  leased 
to  H.  for  ten  years  the  right  to  mine  iron  ore  upon  two  tracts  of  land  for 
a  royalty  of  25  cents  per  ton  for  all  ore  mined,  the  lessee  to  remove  not 
less  than  an  average  of  12,000.  H.  was  to  pay  and  did  pay  $3,000  in 
advance  to  be  reimbursed  by  the  royalties  on  the  first  12,(XK)  tons  taken  out. 
In  less  than  16  months  lessor  filed  a  bill  charging  that  the  lessees  were 
tenants  at  will,  declaring  his  purpose  to  terminate  the  lease,  and  asking 
for  an  account  of  ores  taken  out,  etc.  Lessee  filed  an  answer  and  cross 
bill  admitting  the  lease  to  be  an  estate  at  will.  The  parties  having  agreed 
in  the  pleadings  that  the  lease  was  an  estate  at  will,  it  will  be  so  treated 
by  the  court.  The  contract  did  not  require  that  the  lessee  should  take  out 
12,000  tons  each  year,  but  only  contemplated  that  the  amount  removed 
during  ten  years  should  average  12,000  per  year.  The  lessee  having 
complied  with  and  not  having  violated  any  of  the  terms  of  his  agreement, 
and  the  lease  having  been  terminated  by  the  lessor,  without  fault  on  the 
part  of  the  lessee,  before  he  had  taken  out  sufficient  ore  to  reimburse  him 
the  amount  advanced  on  account  of  royalties,  his  executor  was  entitled  to 
recover  from  the  lessor  the  amount  so  advanced  and  the  royalty  on  the 
ore  actually  rranoved. 

(c)    Covenants  to  Sink  Wells  and  Conduct  Oil  and  Oas  Operations. 

p.  110.  The  lessee  is  bound  by  his  covenants  to  sink  wells  to 
the  number  and  in  the  manner  stipulated.  His  obligation  to  do  so 
18  absolute  and  performance  is  not  excused  by  the  fact  that  the 
supply  of  oil  or  gas  may  not  be  or  is  not  adequate  to  require  com- 
plete performance,  not  by  the  fact  that  his  operations  may  be  in- 
juriously affected  thereby.  (But  see  Duff  v.  Bailey,  29  Ky.  Law 
Rep.  919,  96  S.  W.  577,  and  Baumgardner  v.  Browning,  12  Ohio 
Circ.  Ct.  R.  73,  below.)  On  the  other  hand,  where  the  lessee  has 
performed  his  express  covenant  to  drill  wells,  if  in  doing  so  oil  or 
gas  is  produced,  it  then  becomes  his  duty  to  proceed  with  the 
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operations  diligently  to  the  end  that  there  may  be  a  proper  and 
reasonable  development  of  the  land.  (See  page  116.)  Even  where 
the  lease  contains  an  alternative  provision  for  the  payment  of  a 
rental  until  work  is  commenced  or  a  well  drilled,  the  lessee  owes 
the  duty  of  development  of  the  land.  He  will  not  be  permitted  to. 
hold  it  for  speculative  or  other  purposes  for  an  unreasonable 
length  of  time  at  a  nominal  rent.  The  production  of  revenue  is 
always  the  chief  object  of  an  oil  and  gas  lease. 

Such  provisions  for  the  payment  of  fixed  sums  for  delay  in  the 
beginning  of  work  are  generally  construed  to  be  liquidated  dam- 
ages and  not  penalties. 

Where,  however,  there  is  no  provision  in  the  lease  in  the  nature 
of  liquidated  damages  for  default  in  performance,  the  lessor  is 
entitled  to  recover  damages  actually  sustained,  resulting  from  the 
breach.  (On  the  subject  of  the  measure  of  damages  in  such  an 
action,  see  vol.  1,  page  110,  and  Iddings  v.  Equitable  Gas  Co.,  be- 
low.) 

In  addition  to  the  following  cases,  see,  also,  cases  under  Chap. 
IV,  Div.  II,  D.  and  E. 

United  States. 

KcIIar  r.  Craig,  (Jl  C.  C.  A.  30(5,  126  Fed.  630  (1903).  4th  Clrc.  Where 
ii  lease  provides  that  the  lessees  shall  drill  one  well  every  two  months 
until  the  land  demised  is  well  developed,  equity  will  not  decree  a  forfeiture 
of  the  lease  where  the  lessees  have  drilled  the  stipulated  number  of  wells, 
although  not  at  regular  intervals  of  two  months,  especially  when  the 
lessor  aoquieace<l  in  the  lessees'  work  at  the  time  they  drilled  the  wells. 

Indiana. 

Indiana  Xatnral  Uaa  ct  Oil  Co.  i\  Hinton,  159  Ind.  398,  64  N.  E.  224 
(1902).  A  gMs  lease  provided  that  '^he  lessees  should  drill  a  well  within 
twelve  months  from  July  2."»th,  18J)9,  or  failing  to  do  so,  jwiy  the  lessor 
$56  yearly  as  rent.  Also  that  the  lessees  should  furnish  gas  to  heat  and 
light  the  dwellings  on  the  premises  demised  on  or  before  November  15th, 
1.SS9.  Held  that  these  two  covenants  may  have  been  inconsistent,  but 
both  were  hrwful.  and  they  were  independent  of  eiich  other.  The  lessees, 
therefore,  are  liable  for  a  brestch  of  the  agreement  to  furnish  gas  by  the 
time  specified  to  heat  and  light  the  dwellings  on  the  land.  Had  the  lessees 
drilled  a  well  before  November  15th,  1889,  and  had  no  gas  been  found,  a 
different  question  would  have  been  presented. 

Manhattan  Oil  Co.  v.  Carrelh  164  Ind.  526,  73  N.  E.  1084  (1905).    An  oil 
and  gas  lease  provided  that,  after  the  completion  of  the   first   well,    the 
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lessee  was  to  drill  one  well  each  90  days  until  five  wells  were  completed. 
If  oil  was  found  in  paying  quantities ;  in  case  any  such  additional  well  was 
not  completed  within  90  days  of  the  preceding  well,  the  lessee  was  to  pay 
to  the  lessor  |30  for  each  30  days*  delay  in  completing  said  well.  In  an 
action  to  recover  the  penalty  of  |30,  held  that,  by  the  phrase  in  the  lease 
"if  oil  was  found  in  paying  quantities,"  it  was  not  meant  that  if  oil  was 
found  in  the  test  or  first  well  in  a  sufficient  quantity  to  pay  a  profit,  how- 
ever small,  in  excess  of  the  cost  of  producing  it,  excluding  the  cost  of  drill- 
ing the  well  and  of  equipment,  the  lessee  would  be  required  to  drill  the 
additional  wells,  even  though  it  became  manifest  that  the  oil  to  be  obtained 
would  not  repay  first  cost,  and  the  enterprise,  as  a  whole,  result  in  a 
loss  to  the  lessee.  The  additional  wells  were  to  be  drilled  only  in  the  event 
that  oil  was  found  In  such  quantity  as  would,  taken  in  connection  with 
other  present  conditions,  induce  ordinarily  prudent  persons  engaged  in  like 
business  to  expect  a  reasonable  profit  on  the  full  sum  required  to  be 
expended  in  the  prosecution  of  the  enterprise.  And  whether  or  not  oil  was 
found  in  paying  quantities  is  to  be  determined  exclusively  by  the  lessee, 
acting  in  good  faith  and  upon  his  honest  Judgment 

Jones  t?.  Mount,  166  Ind.  570,  77  N.  E.  1089  (1906).  An  oil  lease  of  a 
tract  of  80  acres  bound  the  lessee  to  drill  eight  wells  and  further  provided 
that  "on  failure  to  drill  any  of  these  wells  within  the  specified  time  the 
second  party  (lessee)  shall  surrender  the  right  to  drill  on  all  of  this  grant 
excepting  10  acres  for  each  well  drilled."  The  lessee  drilled  but  one  well, 
and  on  suit  by  the  lessor  to  recover  70  acres,  it  was  held  that  he  could  not 
recover  "because  the  provision  concerning  a  surrender  is  so  far  uncertain 
that  it  cannot  be  said  that  the  failure  to  drill  the  remaining  7  wells  per  se 
entitled  him  to  all  or  to  any  particular  portion  of  the  real  estate."  The 
Mirden  is  upon  the  lessee  to  select  the  ten  acres  upon  demand  of  the  lessor 
In  a  reasonable  manner  in  view  of  the  interest  of  both  parties,  and  in  case 
of  failure  so  to  do,  the  court  will  make  the  selection. 

Ramage  v.  Wilson,  37  Ind.  App.  532,  77  N.  E.  368  (1906).  An  oil  and 
gas  lease  provided  that  the  lessee  should  drill  a  well  within  15  months, 
and  an  additional  well  each  and  every  60  days  thereafter,  "or  pay  $1  per 
day  for  each  and  every  day*s  delay  over  that  time  till  three  wells  are 
completed,"  and  also  gave  him  the  right  "to  cancel  and  annul  this  contract 
or  any  part  thereof  at  any  time."  Upon  suit  being  brought  for  failure  to 
drill  the  third  well,  defendant  set  up  that  he  had  canceled  the  contract 
as  to  one-third  of  the  tract.  Held  that  his  contention  that  it  was  under- 
stood that  the  lease  could  be  canceled  as  to  one-third  of  the  tract  for  each 
well  not  drilled  was  bad,  because  the  tract  was  leased  as  an  entirety, 
because  it  was  not  shown  from  what  part  of  the  tract  such  one- third  was 
to  be  taken,  or  that  the  parties  ever  agreed  on  a  division  for  such  purposes. 
The  cancellation  clause  being  ambiguous,  the  court  will  look  to  the  nature 
of  the  lease  and  the  evident  intention  of  the  parties. 

Dill  V.  Fraze,  169  Tnd.  53,  79  N.  E.  971  (1907),  reversing  77  N.  E.  1147. 
An  oil  and  gas  lease  provided  that  in  case  no  well  was  completed  within  60 
days,  the  grant  was  to  be  void,  unless  the  lessee  paid  at  the  rate  of  $40 
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for  each  year  of  delay  in  the  commencement  of  operations.  It  was  held 
that  the  lessor  might  compel  the  development  of  the  land,  and  in  case  of 
failure  to  develop,  declare  a  forfeiture  of  the  lease.  The  payment  for 
delay  was  due  in  advance,  otherwise  the  lessor  might  have  his  land  idle 
for  a  year  w^ithout  return ;  for  the  lease  not  creating  the  ordinary  relation 
of  landlord  and  tenant,  no  action  can  be  maintained  for  use  and  occupa- 
tion.     ^ 

Scott  V,  LaFayette  Oaa  Co,,  42  Ind.  App.  614,  86  X.  E.  495  (1908).  An 
oil  and  gas  lease  required  the  lessee  to  drill  one  well  within  two  years, 
and  also  a  second  unless  the  first  became  useless,  and  also  provided  that 
in  case  the  wells  were  not  drilled  or  utilized,  then  the  agreement  should 
continue  upon  the  payment  of  rentals  for  the  wells,  and  have  the  same 
force  and  effect  as  though  the  wells  had  been  drilled.  While  this  latter 
provision  was  optional  in  form,  it  did  not  permit  the  lessee  to  refuse 
either  to  drill  wells  or  to  pay  the  rental  and  thus  entirely  avoid  the  con- 
tract. Lessee  obligated  himself  either  to  drill  or  pay  and  upon  failure  to 
drill  became  liable  to  pay  the  rent. 

Dailcp  V,  Heller,  41  Ind.  App.  379,  81  N.  E.  210  (1908).  An  oil  and  gas 
lease  provided  that  in  case  no  well  were  completed  within  60  days,  then 
the  grant  should  be  null  and  void,  unless  lessee  should  pay  $1  in  advance 
for  each  day  thereafter  completion  was  delayed ;  further  that  lessee  should 
drill  wells  at  the  rate  of  one  every  CO  days  until  5  were  completed,  but 
in  case  any  well  were  not  completed  in  the  said  CO  days,  lessee  should  pay 
$1  per  day  In  advance  until  said  well  was  completed.  Two  wells  were 
completed  in  120  days.  Held,  the  $1  payment  attached  to  each  of  the  three 
delayed  wells  for  the  days  each  was  delayed.  "The  lease  means  that  one 
well  shall  be  drilled  within  CO  days  from  the  date  of  the  lease  and 
another  within  120  days  from  that  date,  and  not  within  60  days  from  the 
completion  of  the  first  well." 

Kansas. 

Collier  v.  Monger,  75  Kan.  550,  89  Pac.  1011  (1907).  There  is  a  distinc- 
tion between  drilling  a  well  and  completing  a  well,  and  when  one  contracts 
to  drill  a  well  for  oil  or  gas  in  a  good  workmanlike  manner,  that  does  not 
include  placing  the  well  in  a  complete  condition  for  permanent  preeer^'a- 
tion  by  placing  therein  a  packer  and  tubing  and  removing  salt  water  there- 
from. 

Davidson  v,  Hughes,  76  Kan.  247,  91  Pac.  913  (1907).  The  lessees  of  an 
oil  and  gas  lease  agreed  "to  commence  drilling  a  well  on  the  land,  one  well 
in  three  months,  two  additional  within  one  year  from  the  above  date.  If 
said  lessees  fail  to  complete  three  wells  within  twelve  months  as  above 
provided,  then  and  in  that  case  said  lessees  agree  to  pay  $5(X)  as  forfeit 
to  said  lessors  at  the  expiration  of  that  time."  On  lessees'  failure  to  per- 
form, suit  was  brought  for  the  forfeit,  which  was  held  to  be  liquidated 
damages  and  not  a  penalty.  The  consideration  for  the  contract  was  $1, 
but  the  real  inducement  for  the  contract  was  the  completion  of  three  wells 
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In  a  year  which  might  result  in  great  profit,  failure  to  perform  possibly 
resultiug  in  great  loss.  The  extent  of  such  damage  could  only  be  con- 
jectural, and  would  be  difficult,  if  not  Impossible,  of  specific  pleading  or 
proof.  Hence  the  $500  was  agreed  upon  by  the  parties  as  liquidated 
damages  in  case  of  default  by  lessees,  and  lessor  was  not  bound  to  show 
si^ecific  damages  to  recover. 

Kentucky. 

Duff  r.  Bailey,  29  Ky.  Law  Rep.  919,  96  S.  W.  577  (1906).  In  an  agree- 
ment for  the  exploration  of  land  for  oil  and  gas  by  drilling  a  well  or  wells 
tbereon,  it  was  provided  that  w^ork  should  be  begun  within  three' months 
and  prosecuted  diligently.  The  lessee  by  drilling  on  adjoining  land  became 
satisfied  ttiat  there  was  no  oil  or  gas  in  the  territory.  It  was  held  that 
the  lessor  could  not  maintain  a  suit  for  damages  for  failure  to  drill  a  well 
unless  he  conclusively  established  that  oil  or  gas  would  have  been  produced 
by  such  drilling. 

Monarch  Oil  d  Oas  Co.  v.  Richardson,  30  Ky.  Law  Rep.  824,  99  S.  W. 
668  (1907).  In  an  oil  and  gas  lease  providing  that  lessee  dig  a  well  within 
a  fixed  time  or  pay  an  annual  rental,  development  of  the  land  and  royalties 
being  the  chief  object  of  the  execution  of  the  lease,  the  lessor  will  be  so 
far  protected  that  the  lessee  will  not  be  permitted  to  hold  the  land  for 
speculative  or  other  purposes  an  unreasonable  time  for  a  nominal  rent. 
But  the  lessor  cannot  demand  a  forfeiture  so  long  as  he  accepts  the  rental 
for  the  delay  in  working  the  land;  he  must  give  notice  that  he  will  not 
accept  the  rent  and  will  call  upon  lessee  to  develop  the  land  within  the 
fixed  period.    If  lessee  does  not  then  act,  his  lease  is  forfeited. 

Kimball  Oil  Co,  v.  Keeton,  31  Ky.  I^w  Rep.  146, 101  S.  W.  8S7  (1907) .  Oil 
company  leased  two  adjoining  tracts  l)elonging  to  father  and  son,  both 
leases  providing  for  commencement  of  operations  within  a  fixed  time,  the 
lease  with  the  son  stating  that  work  on  his  land  was  to  be  begun  after 
completing  the  well  on  the  father's  land.  No  work  was  done  on  the 
father's  land  and  upon  suit  by  him  to  cancel  the  lease  the  company  set  up 
that  it  was  its  intention  to  operate  both  tracts  as  one  and  that  it  had 
already  put  down  wells  on  the  son's  land.  Inasmuch  as  each  was  to 
receive  royalty  from  the  product  of  his  own  land  only,  by  sinking  a  well 
on  the  son's  land  and  none  on  the  father's,  the  latter  was  deprived  of  all 
royalty,  and  this  was  contrary  to  the  intention  of  the  clause  "a  failure  to 
commence  operations  renders  this  lease  null  and  void."  The  lease  was 
consequently  avoided. 

Flanagan  v.  Marsh,  32  Ky.  Law  Rep.  184,  105  S.  W.  424  (1907).  Under 
an  oil  and  gas  lease  the  lessees  agreed  to  commence  operations  within  one 
year,  or  in  lieu  thereof  to  pay  $25  per  annum  until  work  is  commenced. 
Though  demand  was  made  upon  one  of  the  lessees  to  begin  work,  none 
was  done.  Held,  the  fluctuating  and  uncertain  character  and  value  of 
this  class  of  property  renders  it  necessary  for  the  protection  of  the  lessor 
that  the  properties  leased  should  be  developed  as  speedily  as  possible,  and 
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the  lessee  will  not  be  permitted  to  hold  the  laud  for  speculative  or  other 
purposes  an  unreasonable  length  of  time  for  a  mere  nominal  rent,  when  a 
royalty  on  the  product  is  the  chief  object  in  the  execution  of  the  lease. 
This  would  be  even  more  true  where  the  rental  had  not  been  paid. 

Louisiana. 

Uoussiere-Latreille  Oil  Co.  v.  Jennings-Heyicood  Oil  Syndicate^  115  La. 
107,  38  So.  932  (1005).  In  an  oil  and  gas  lease  for  the  term  of  ten  years, 
the  consideration  of  which  was  one  dollar  and  one-eighth  of  the  product, 
it  was  provided  that  the  lessee  should  begin  to  explore  for  oil  within  six 
months  or  should  pay  $50  each  quarter  in  advance  until  a  well  was  com- 
pleted. There  was  no  express  provision  for  forfeiture,  but  the  lessee  was 
given  the  right  to  surrender  the  lease  at  any  time  upon  the  payment  of 
$100.  The  lessor  contended  that  because  the  lessee  was  not  bound  to  drill 
for  oil  and  because  the  consideration  was  Inconsiderable,  the  contract 
lacked  mutuality  and  was  void.  The  court  held  otherwise.  The  provision 
was  to  drill  within  six  months  or  pay  a  liquidated  rental  and  the  stipula- 
tion for  mere  delay  in  its  execution  could  not  operate  to  discharge  the 
obligation.  If  oil  be  found,  the  lessee  must  drill  within  ten  years  or 
render  itself  liable  to  an  action  for  damages.  The  contract  was  not  void 
for  want  of  consideration,  which  may  be  inconsiderable  without  being 
insufficient.  See  Jennings-Heywood  Oil  Syndicate  v.  Houssiere-I^atreille 
Oil  CV>.,  119  La.  793,  on  page  84,  above. 

Murray  v.  Barnhart,  117  La.  1023,  42  So.  489  (1906).  Where,  in  an  oil 
and  gas  lease,  it  is  stipulated  that  lessee  shall  complete  one  well  within 
one  year  or  pay  at  the  rate  of  $4  quarterly  in  advance  for  each  additional 
three  months  such  completion  is  delayed,  and  It  Is  expressly  declared  that 
the  contract  is  made  "for  the  sole  and  exclusive  purpose  of  mining  and 
operating  for  oil  and  gas,"  and  it  Is  otherwise  manifest  from  the  instru- 
ment as  a  whole  that  the  Intention  of  the  parties  was  not  tliat  the  lessee 
should  have  the  right  to  simply  hold  the  land  during  the  term  of  the 
lease,  not  exploring  it  himself  for  oil  and  gas,  and  not  allowing  any  one 
else  to  do  so,  but  that  he  should  be  bound  to  complete  a  well  within  one 
year,  the  obligation  to  pay  $4  quarterly  will  be  held  to  be  a  mere  penaB 
clause  and  not  an  alternative  obligation,  and  the  making  of  such  payments 
will  be  held  not  to  be  a  fulfillment  of  the  principal  contract.  In  whole  or 
in  part,  but  merely  the  payment  of  liquidated  damages. 

T'nder  the  civil  law  the  consideration  of  a  contract  must  be  serious*, 
and  $1  is  not  so  regarded.  Therefore,  in  a  lease  naming  $1  as  the  con- 
sideration, the  obligation  to  complete  one  w^l  in  one  year  is  purely 
potestative  and  makes  the  contract  a  nullity,  especially  where  lessee  has 
the  option  at  any  time  to  annul  the  contract  upon  the  payment  of  $2,  not  a 
serious  consideration  under  the  Civil  Code. 
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New  York. 


Lane  v.  Gordon,  18  App.  Div.  438,  46  X.  Y.  Supp.  57  (1807).  In  au 
action  to  try  title  to  oil  and  gas  lands,  defendant  claimed  under  a  lease, 
which  provided  that  It  should  be  null  and  Toid,  unless  the  lessee  should 
within  five  days  commence  and  "prosecute  with  due  diligence,  unavoidable 
accidents  excepted,  the  sinking  or  boring  of  one  weir*  to  a  prescribed 
dei>th,  unless  oil  in  paying  quantities  was  sooner  found,  and  that  said  well 
should  be  completed  in  90  days  '^unavoidable  accidents  excepted."  Plain- 
tiff, claiming  under  a  subsequent  conveyance  from  the  same  grantor, 
relied  ui)on  the  forfeiture  of  defendant's  lease.  Held  the  defendant, 
having  commenced  a  well  within  five  days,  was  entitled  to  reasonable  time 
in  which  to  obtain  the  necessary  materials  for  the  rig  and  for  the  further 
preparations  essential  to  carry  forward  the  work,  and  whether  the  work 
was  prosecuted  with  due  diligence  was  a  question  for  the  jury. 

Ohio. 

Baunigardner  v.  Brotcning,  12  Ohio  Circ.  Ct  R.  73  (1896).  A.  leased 
land  to  B.  for  20  years  for  the  purpose  and  with  the  exclusive  right  of 
drilling  for  oil  and  gas  for  a  consideration  of  $500  and  a  royalty  on  11^ e 
product.  Lessee  agreed  to  complete  a  well  within  six  months  and  chat 
failure  to  do  so  should  avoid  the  lease.  The  business  of  oil  drilling  In  this 
county  was  in  a  nascent  state,  and  lessee,  having  sunk  a  well  to  the  usual 
depth  of  wells  as  then  sunk,  found  no  oil;  the  well  was  then  closed  avid 
the  drilling  apparatus  taken  away  and  nothing  further  done  by  lessee  for 
two  years. 

It  was  held  that,  while  It  was  the  rule  when  oil  had  been  found  that  It 
WHS  the  duty  of  the  lessee  to  proceed  diligently  and  make  a  fair  use  of  the 
premises  In  the  producing  of  oil,  yet  under  the  circumstances  of  this  cane 
the  lessee  was  not  bound  to  go  forward  and  sink  other  wells  at  a  consider- 
able expense,  not  knowing  whether  he  could  obtain  any  oil  or  not  In  the 
search,  but  he  had  a  ri^t,  at  least  for  some  time,  to  see  what  the  develop 
ments  were  In  the  vldnlty. 

Subsequent  lessees  of  A.  subject  to  the  lease  of  B.  were  therefore  en- 
Joined  from  operating  the  land  for  oil,  and  were  required  to  account  to  B. 
for  oil  taken  out  by  them. 

BiMwin  r.  Ohio  Oil  Co,,  13  Ohio  Clr.  Ct  R.  519  (1896).  A  lease  granted 
all  the  oil  and  gas  In  and  under  a  tract  of  about  100  acres.  It  provided 
that  if  no  well  was  completed  within  three  months,  the  grant  should  be 
▼old ;  that  the  lessor  should  receive  $100  for  each  well  as  soon  as  the  well 
was  located;  that  all  wells  should  be  completed  within  18  months  and  no 
well  should  occupy  more  than  one  acre. 

Thl0  did  not  mean  that  the  lessee  should  have  sunk  a  well  on  each  acre 
within  18  months.  He  cannot  sink  additional  wells  after  the  expiration 
of  18  months  without  lessor's  permission,  but  with  that  permission  he  may. 

The  lessor  may  not  declare  a  forfeiture  where  the  lessee  has  developed 
and  operated  the  land,  although  he  may  not  have  developed  It  to  Its  full 
capacity. 
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Duffleld  V.  Russell,  19  Ohio  Glr.  Ct  R.  266,  10  O.  G.  D.  472  (1889).  Aii 
oil  and  gas  lease  provided  that  the  lessee  should  commence  operations 
within  €0  days  from  the  date  of  the  lease;  In  case  of  failure  therein,  the 
lessor  could,  by  proper  notice  given,  cancel  the  lease.  On  the  €Oth  day 
the  lessee  staked  the  well,  made  a  contract  to  purchase  the  necessary  tim- 
ber for  the  purpose  of  building  a  drilling  rig  for  the  well,  and  cut  part  of 
the  timber.  He  intended,  In  good  faith,  to  continue  operations  and  perform 
his  contract.  Held  that  this  amounted  to  a  commencement  of  operations 
within  the  meaning  of  the  lease,  and  that  therefore  the  lessor  could  not 
declare  a  cancellation  of  the  lease. 

Kenton  Gas  d  Electric  Co.  v,  Orwick,  21  Ohio  Cir.  Ct.  R.  274,  10  O.  C.  D. 
786  (1900).  An  oil  and  gas  lease  provided  that  the  lessee  should  pay  $100 
per  year  for  the  product  of  each  well  while  the  same  was  being  i-ped  off  the 
premises.  A  well  was  to  be  completed  in  ten  months  from  the  date  of  the 
lease;  ui)on  failure  to  do  so  the  lease  was  to  become  null  and  void,  unless 
upon  payment  of  $1  per  acre  for  each  year  that  such  completion  was 
delayed.  Held  that  "if  the  first  well  proved  a  good  one  and  yielded  gas 
that  could  be  used  off  the  premises,  there  was  an  implied  contract  to  make 
a  second  well  and  a  sufficient  number  of  wells  to  reasonably  develop  the 
whole  land,  ninety  acres.  There  is  no  reasonable  Inference  of  obligation 
to  drill  additional  wells  unless  the  land  proved  to  he  productive  of  gas 
that  could  be  utilized  off  the  premises ;  in  short  the  lease  was  of  productive 
oil  or  gas  lands,  and  not  of  unproductive  lauds;  and  if  the  lands  in 
question  proved  not  to  be  oil  or  gas  land,  there  was  nothing  In  the  contract 
or  lease  that  would  require  the  lessee  to  drill  a  second  well  or  pay  rent 
for  any  well." 

Where  the  parties  to  such  lease  entered  at  the  end  of  a  year  Into  a 
supplemental  contract,  in  which  the  lessee,  having  paid  $90  for  failure  to 
drill  a  well,  agreed  to  drill  such  well  "as  soon  as  it  can  be  done,"  and  that 
"the  second  well"  would  be  l)ut  down  within  six  months  from  the  comple- 
tion of  the  first  well  or  the  lessee  pay  rental  from  that  date  for  the  second 
well,  "the  second  well"  thus  referred  to  was  Intended  by  the  parties  to 
mean  the  second  well  impliedly  required  to  be  drilled  by  the  terms  of  the 
original  lease.  This  was  not  a  new  and  Independent  contract  absolutely 
requiring  a  second  well,  without  regard  to  the  developments  made  by  the 
first  well  as  to  whether  or  not  the  land  was  gas  land.  The  fact,  there- 
fore, that  the  first  well  was  a  failure,  and  the  land  nonproductive  gas  land, 
would  defeat  the  lessor's  right  to  claim  rental  for  the  second  well.  If  the 
land  was  not  gas  baring  and  gas  productive,  there  was  no  requirement 
on  the  lessee  to  make  a  second  well  at  all,  or,  if  made  and  It  did  not  yield 
gas  to  be  used  off  the  premises,  there  was  no  requirement  In  the  lease 
or  leases  that  the  lessee  pay  rental  therefor  at  all. 

Colflnherry  v.  Sun  Oil  Co,,  68  Ohio,  488,  67  N.  B.  1069  (1903).  A  peti- 
tion filed  on  or  about  January  8,  1901,  alleged  In  substance  that  the  plain- 
tiff lessor,  on  or  about  May  29,  1890,  executed  a  lease  of  a  tract  of  1^0 
acres  for  a  term  of  five  years  and  as  much  longer  as  oil  or  gas  should  be 
found  in  paying  quantities,  whereby  the   lessee    obtained    the   exclusive 
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rigbt  to  produce  oil  and  gas  ou  the  leased  premises;  that  the  lease  pro- 
Tided  that  one  well  should  be  completed  thereon  within  one  year  from  the 
date  of  the  lease,  which  condition  had  been  complied  with  and  a  paying 
well  completed ;  that  the  lessee  covenanted  that,  if  the  first  well  should  be 
a  paying  well,  he  would  drill,  as  soon  thereafter  as  he  could  reasonably 
do  so,  a  sufficient  number  of  wells  to  fully  develop  said  lands,  and  deliver 
to  the  lessor  one-sixth  of  all  the  oil  produced  therefrom;  that  the  lessee 
after  taking  possession  and  completing  the  first  well  assigned  the  lease  to 
the  defendant,  who  took  possession  and  drilled  two  additional  wells,  the 
three  being  in  one  corner  of  the  premises,  and  also  drilled  two  wells  on  one 
side  thereof,  all  being  paying  wells,  and  completed  prior  to  July,  1S9S ;  that 
the  defendant  had  ever  since  refused  and  still  refused  to  further  drill  and 
develop  or  test  said  lands  for  oil  or  gas,  or  permit  the  plaintiff  lessor,  or 
any  one  for  him,  to  do  so;  that  the  defendant  neglected  to  protect  the 
exterior  lines  of  the  leased  premises  from  several  producing  oil  wells, 
already  drilled  and  in  operation  on  lands  of  other  adjoining  lands  of  the 
plaintiff ;  that  to  properly  develop  the  leased  premises  at  least  26  additional 
wells  should  be  drilled  thereon,  which  could  have  been  done  within  three 
years  from  the  date  of  the  lease;  and  that  owing  to  the  migratory  nature 
of  oil,  and  the  impossibility  of  proving  the  presence  and  amount  of  oil  In 
the  lands  except  by  drilling,  plaintiff  has  no  adequate  remedy  at  law.  Such 
petition  states  a  good  cause  of  action  for  the  cancellation  of  the  lease  as  to 
the  undrilled  portion  of  the  premises,  and  it  is  error  to  sustain  a  general 
demurrer  thereto  and  dismiss  the  petition  of  the  plaintiff. 

Croton  OU  Co.  v.  Proheri,  28  Ohio  Circ.  Ct.  R.  739  (1905).  In  an  oil  and 
gas  lease  the  lessee  was  required  to  drill  a  well  on  the  premises  within  90 
days,  and  two  additional  wells  at  intervals  of  90  days  from  the  completion 
of  the  first  well,  and  it  was  provided  that  if  lessee  should  fail  to  drill  the 
wells  or  any  of  them  he  should  forfeit  and  pay  to  lessor  $100  for  each 
well  not  drilled.  In  case  no  wells  were  completed  within  90  days  of  the 
execution  of  the  contract,  the  lease  to  be  void.  Lessee  drilled  one  well 
in  90  days,  then  abandoned,  claiming  the  right  to  surrender  the  lease.  On 
suit  for  the  $200,  held  there  was  no  option  in  lessee  to  regard  this  lease 
as  null  and  void  and  abandon  it,  thereby  exonerating  itself  from  liability 
for  the  $200.  Having  performed  that  act  which  by  the  contract  could 
have  rendered  it  null  and  void  if  not  performed,  that  stipulation  was  com- 
plied with.  Moreover,  the  $100  which  the  lessee  covenanted  to  pay  was 
stipulated  damages  for  default  and  was  not  a  penalty. 

Pennsylvania. 

Younff  V,  Equitable  Oas  Co.,  5  Pa.  Super.  Ct.  232,  41  Weekly  Notes  Canes. 
24  (1897).  A  lease  for  the  purpose  of  drilling  and  operating 
for  oU  and  gas  contained  a  covenant  that  the  lessee  should  complete  three 
wells  within  three  months  or  in  default  pay  a  yearly  rental  for  delay  until 
the  completion  of  the  said  wells.  The  consideration  of  the  lease  was  $200 
per  annum  for  each  well,  and  the  lessee  had  the  right  to  surrender  the 
Vase  at  any  time. 
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The  lessee  drilled  but  two  wells  aud  in  au  action  for  the  penalty  set  up 
the  defense  that  the  drilling  of  a  third  well  would  cause  the  failure  of  the 
first  and  second.  This  was  held  not  to  be  a  good  defense.  '*The  action  in 
the  present  case  is  based  upon  an  express,  absolute  and  unqualified 
covenant  for  the  benefit  of  the  plaintiff  and  he  has  a  right  to  enforce  it." 
'*The  fact  that  the  sinking  of  a  third  well  might  impair  the  value  of  those 
already  in  operation  and  be  useless  expenditure  of  money  does  not  affect 
the  question  at  issue.  The  defendant  may  not  be  obliged  to  sink  another 
well,  and  this  action  is  not  for  the  purpose  of  compelling  that  to  be  done. 
But  a  failure  to  perform  that  part  of  the  agreement  cannot  operate  to 
annul  another  substantial  independent  covenant.'*  (See  Cochran  v.  Pew, 
vol.  1,  p.  98.) 

PaltcFfion  V.  Hamheck,  8  Pa.  Super.  Ct.  36  (1898).  An  oil  lease  pro- 
vided that  the  lessee  should  have  the  right  at  any  time  to  remove  all  his 
property.  Having  abandoned  the  lease  he  could  not  be  prevented  from 
removing  his  machinery  on  the  ground  that  he  had  not  performed  his 
covenant  to  complete  the  work  of  development.  This  was  a  wholly  in- 
dei)eudeut  covenant. 

Iddings  v.  Equitable  Gas  Co,,  8  Pa.  Super.  Ct.  244  (1898).  A  gas  lease 
bound  the  lessee  to  drill  one  well  and  gave  him  the  right  to  sink  others 
at  his  discretion.  The  rental  was  $300  per  annum  for  the  first  well  so  long 
as  gas  should  be  sold  therefrom,  and  $200  for  each  and  every  other  well. 
After  he  had  drilled  two  wells  a  supplemental  agreement  was  entered  into 
by  which  he  agreed  to  drill  a  third  at  a  reduced  rental. 

Held  this  was  an  absolute  obligation  to  drill  a  third  well,  and  did  not 
depend  upon  the  question  whether  an  adequate  supply  of  gas  existed.  Ex- 
pert opinions  on  that  subject  were  inadmissible. 

Since  the  contract  did  not  fix  the  amount  to  be  paid  for  default,  the 
lessee  is  bound  to  pay  the  actual  damages.  The  only  accurate  test  of  the 
compensation  to  which  the  lessor  was  entitled  could  be  reached  only  by 
performance.  The  defendant  having  by  his  default  deprived  the  plaintiff  of 
this  test,  the  value  placed  on  its  success  may  properly  be  deemed  prima 
facie  the  just  measure  of  compensation. 

"Here  in  the  absence  of  evidence  to  the  contrary,  the  Jury  may  presume 
the  yield  of  a  marketable  quantity  of  gas  up  to  the  commencement  of  the 
action,  while  this  presumption  may  be  rebutted  by  evidence,  competent  In 
law.  be  it  expert  or  other  testimony,  to  show  that  a  third  well  would  not 
have  yielded  the  quantity  of  gas  required  by  the  contract  to  entitle  the 
plaintiff  to  the  stipulated  rental." 

Kleppner  v.  Lemon,  197  Pa.  430,  47  Atl.  ^53  (1900) ;  Id.,  198  Pa.  581,  48 
Atl.  483  (1901).  Where  a  lessee,  instead  of  drilling  a  well  and  operating 
the  land  in  accordance  with  -the  lease,  drnis  a  well  on  adjoining  property 
which  he  controls,  in  such  a  way  as  to  drain  the  oil  and  gas  from  under 
the  leased  land,  the  measure  of  the  lessor's  damages  is  royalties  on  a 
portion  of  the  oil  produced  through  the  well,  ascertained  by  comparing 
It  with  the  total  production  through  the  well  in  the  same  proportion  as 
the  lessee's  land  within  the  circle  drained  bears  to  the  whole  area  of  drain- 
age, the  oil  producing  capacity  of  every  part  of  the  area  being  the  samob 
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In  such  a  case  tbe  rule  as  to  the  wrongful  confusion  of  goods  should  not 
be  applied  so  as  to  give  to  the  plaintiff  royalties  on  all  the  oil  produced 
through  the  well.  It  being  possible  approximately  to  determine  the  amount 
of  oil  drawn  from  the  lessor*s  land. 

McClay  t?.  Western  Pennsylvania  Oas  Co.,  201  Pa.  lOT,  50  Atl.  978  (1902). 
A  lessee  of  an  oil  and  gas  lease  sublet  the  gas  to  a  gas  company  stipulating 
that  if  oil  should  be  struck  the  well  should  be  turned  over  to  tbe  lessee. 
Oil  was  struck,  but  the  lessee  did  not  take  the  well,  and  the  gas 
company  continued  operations.  Subsequently,  the  lessor  and  the  gas 
company  entered  into  an  agreement  in  writing.  The  lessor  reduced 
the  royalty  on  the  gas  in  consideration  of  which  reduction  the  gas  company 
covenanted  as  follows:  "Before  Anally  abandoning  the  well  said  second 
party  hereby  agrees  to  fit  up  the  same  with  pumping  apparatus  and  test 
the  capacity  of  it  as  an  oil  well.  It  is,  however,  distinctly  understood 
that  the  said  test  shall  not  in  any  way  bind  said  company  to  contiure 
the  operations  at  said  well,  but  it  shall  have  the  option  to  either  operate 
it  for  oil  or  entirely  abandon  it."  Subsequently,  the  gas  company 
abandoned  the  property  without  complying  with  its  covenant.  Held  (1) 
that  evidence  was  admissible  as  bearing  upon  the  question  of  damages, 
as  to  the  amount  of  oil  found  when  the  well  was  tendered  to  and  not 
accepted  by  the  lessee;  (2)  that  it  was  admissible  to  show  what  would 
have  been  the  cost  of  drilling  a  well  at  the  time  the  gas  company 
abandoned  the  property;  (3)  that  the  lessor  was  entitled  to  more  than 
nominal  damages  if  it  should  be  determined  that  oil  in  paying  quantities 
could  have  been  found. 

Texas. 

Farnc!/  ?-.  Ward  2r»  Tex.  Civ.  App.  443.  62  S.  W.  108  (1901).  Where 
an  oil  lease  provides  that  it  shall  become  null  and  void  if  no  well  is  begun 
within  a  specified  time,  the  question  as  to  whether  certain  labor  con- 
stituted the  "beginning"  of  a  well  within  the  meaning  of  a  contract,  con- 
sidered in  connection  with  testimony  offered  as  to  the  general  understand- 
lag  among  persons  engaged  in  the  business  of  boring  oil  wells  as  to  when 
a  well  was  begun,  is  a  question  of  fact  for  the  Jury  and  not  of  law  for  the 
conrt. 

West  Virginia. 

.4fMmofi>«  r.  South  Pvnn  Oil  Co.,  47  W.  Va.  610,  3r»  S.  E.  1004  (1900).  S. 
purchased  of  A.  seven-eighths  of  the  undivided  one-half  interest  of  A.  in 
the  oil  in  and  under  243  acres  of  land,  and  paid  $300  cash  therefor ;  and,  as 
part  of  the  terms  and  conditions  of  sale,  S.  was  to  begin  to  operate,  mine 
and  bore  for  oil  and  gas  within  and  under  said  tract  of  land,  free  of  c*ost 
to  A.,  within  60  days,  and  complete  one  well  thereon  in  one  year,  unavoid- 
able delay  and  accidents  excepted ;  and,  if  the  oil  be  found  thereon  in  pay- 
ing quantities,  then,  after  the  said  first  well  was  completed  thereon.  S. 
should  immediately  commence  and  drill  other  wells  thereon  as  should  seem 
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necessary  to  protect  the  oil  aud  gas  in  and  under  the  said  tract  of  land, 
and  should  also  deliver  as  royalty  to  the  credit  of  A.,  free  of  cost  to  him, 
the  one-half  of  the  one-eighth  of  all  the  oil  produced  and  saved  from  the 
said  laud,  in  pipe  lines  or  tanks,  and  pay  to  him  the  one-half  of  $300  per 
year  for  the  gas  from  each  and  every  well  drilled  thereon,  producing  gas, 
the  product  from  which  should  be  marketed.  Held  that  the  remedy  for 
violation  of  said  conditions  of  the  sale  is  not  by  way  of  forfeiture  of  the 
rights  of  S.  t6  bore  or  drill  for  oil  on  the  land  or  any  part  of  it,  but  by 
an  action  for  damages  caused  by  such  breach. 

Wyoming. 

Phillips  V.  Hamilton,  17  Wyo.  41,  95  Pac.  846  (1908).  See  this  case  on 
page  228. 

(d)     Covenants  as  to  Manner  of  Working  the  Min^  and  as  to  the 

Condition  of  the  Mine. 

p.  113. 

C.    Duty  and  Covenants  to  Pay  Taxes. 

p.  116. 

California. 

Oraciosa  Oil  Co.  v.  Santa  Barbara  County,  155  Cal.  140,  99  Pac.  483 
(1900).     See  this  case  on  page  68. 

Illinois. 

People  V.  Bell,  237  111.  332,  86  N.  E.  593,  19  L.  R.  A.  (N.  S.)  746,  15  A.  & 
E.  Ann.  Cas.  511  (1908).  In  Illinois  a  lease  of  unlimited  duration  grant- 
ing the  right  to  enter  upon  land  and  prospect  for  oil  and  gas,  drill  wells, 
erect  structures,  lay  pipes,  etc.,  is  a  lease  of  a  "miuing  right"  within  the 
meaning  of  §§  6  and  7  of  the  Mines  and  Miner's  Act,  Hurd*s  St.  1905,  c  94, 
p.  1309,  relating  to  the  taxation  of  mining  rights  separate  from  the  land. 

"A  mine  is  an  excavation  In  the  earth  for  the  puri)ose  of  obtaining  min- 
erals ;  an  excavation,  properly  under  ground,  for  the  purpose  of  taking  out 
some  useful  product  A  mining  right  may  properly  be  deemed  a  right  to 
excavate  in  the  earth  for  the  purpose  of  obtaining  minerals  or  other  valu- 
able products."    Oil  is  a  mineral  within  the  meaning  of  the  act 

Kansas. 

Kansas  Natural  Oas  Co.  v.  Board  of  Conors  of  County  of  Neosho,  75 
Kan.  335,  89  Pac.  750  (1907).  Chapter  244  of  the  Laws  of  1897,  provid- 
ing for  the  taxation  of  mineral  rights,  only  applies  to  cases  where  the 
right  or  title  in  the  minerals  in  place  has  been  severed  from  the  right  or 
title  to  the  remainder  of  the  land  and  has  become  vested  In  a  person 
other  than  the  one  having  the  right  or  title  to  the  remainder  of  the  land. 
When  there  Is  such  a  severance  of  title,  the  right  or  title  to  the  minerals 
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in  place  is  taxable  as  real  estate.  The  interest  which  amounts  only  to  a 
license  to  enter  and  explore  for  oil  and  gas,  and  if  oil  or  gas  is  found  then 
to  take  it,  is  not  taxable  under  this  statute. 

Kentucky. 

Wolfe  County  v.  Beckett,  127  Ky.  252, 32  Ky.  Law  Rep.  167,  105  S.  W.  447 
(1907).  SecUon  4020,  Ky.  SL  (1903),  makes  all  property  not  exempted 
by  the  Constitution  subject  to  taxation;  §4039  (1906),  makes  it  the  duty 
of  all  persons  owning  any  mineral  rights  in  the  land  of  another,  or  any 
coal,  oil  or  gas  privileges  by  lease  or  otherwise,  to  list  the  same  for  taxa- 
tion. Under  these  sections,  one  who  holds  a  lease  of  land  with  the  right 
to  drill  and  operate  for  oil  and  gas  for  a  fixed  term,  for  a  royalty  to  be 
paid  to  the  lessor  out  of  the  product,  owns  such  an  interest  as  falls  within 
the  statutes,  and  is  taxable,  whether  the  lessee  be  resident  or  not  If  the 
product  when  found  Tests  in  the  leseee,  then  the  interest  is  taxable,  less 
such  percentage  of  the  product  as  is  reserved  for  the  lessor,  who  pays  taxes 
on  his  Interest 

Pennsylvania. 

Bericind-Whitc  Coal  Min.  Co.  v.  Clearfield  County,  18  Pa.  Co.  Ct  R.  545 
(1896).  Where  the  surface  lands  and  the  minerals  thereunder  have  be- 
come vested  in  different  owners,  the  municipal  authorities  are  bound  to 
levy  their  taxes  according  to  the  ownership  and  value  of  these  divisions. 
Where  such  severance  has  not  taken  place  the  land  should  be  assessed 
to  ttie  owner  at  a  value  which  Includes  the  underlying  coal,  but  where  the 
land  is  undeveloped,  and  it  is  not  known  whether  it  is  underlaid  with 
coal  or  not  or  where  the  existence  of  mineral  In  the  land  is  purely  con- 
jectural, it  should  not  be  considered  in  assessing  the  land.  But  if  the 
owner  has  by  agreement  or  conveyance  severed  the  coal  right  from  the 
surface,  such  coal  right  should  be  taxed  even  in  the  absence  of  proof  of  the 
existence  of  coal  on  the  land.  The  mere  severance  is  sufficient  proof  of 
its  existence  to  Justify  its  valuation  and  assessment 

Delaware  d  H,  Canal  Co,  v.  Yon  Btorch,  196  Pa.  102,  46  Atl.  875  (1900). 
It  was  provided  in  a  coal  lease  that  the  lessees  should  pay  a  stipulated 
rent  "clear  of  and  over  and  above  all  taxes  and  reprises  which  may  be 
during  said  term  imposed  or  assessed  upon  coal  mined  or  unmined  in  or 
upon  the  hereby  demised  premises,  and  upon  the  surface  of  the  lands  there- 
by demised  *  •  *  and  also  pay  and  bear  all  such  Imposts,  taxes  and 
r^rises."  Held,  the  lessees  were  obliged  to  pay  municipal  assessments 
for  the  cost  of  a  sewer. 

Rockwell  V.  Keefer,  80  Pa.  Super.  Ct  468  (1909)  The  owners  of  a  lar^e 
quantity  of  unseated  land  conveyed  the  same,  reserving  all  of  the 
petroleum  oU,  gas  and  minerals  therein.  The  right  to  the  minerals  was 
properly  assessed  for  taxes  separately  from  the  land. 

Potter  Ga9  Co.  v.  Dunshie,  42  Pa.  Super.  Ct  457  (1910).  The  grantee, 
in  a  conveyance  of  all  the  petroleum,  gas,  etc.,  contained  in  a  tract  of  land. 
in  consideratton  of  a  cash  payment  and  a  reservation  of  one-eighth  of  tho 
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oil,  agreed  to  pay  "all  taxes  assessed  upon  said  premises."  He  went  iuto 
physical  and  visible  occupancy  of  the  surface  of  the  real  estate  over  the 
entire  tract  and  was  held  to  be  liable  for  all  the  taxes  assessed  not  only 
against  the  underlying  minerals,  but  against  the  surface  of  *'the  said 
premises/'  these  words  being  held  to  refer  to  the  whole  property.  This 
covenant  to  pay  taxes  ran  with  the  land. 

D.    Rent  and  Royalty, 

p.  117.  A  covenant  to  pay  a  minimum  royalty  is  an  absoluti^ 
obligation  to  pay.  Although  the  instrument  reserving  the  royalty 
'  be  a  sale  of  the  coal  and  the  royalties  paid  amount  to  more  than 
the  royalty  on  all  the  mineral  left  in  the  ground  as  well  as  on 
that  taken  out,  the  lessee  must  continue  to  pay  royalties  at  least 
to  the  amoiint  of  the  minimum  so  long  as  he  retains  possession. 
The  object  of  such  a  covenant  is  to  insure  diligence  in  mining, 
and  if  the  lessee  fails  to  mine  a  sufficient  amount  to  produce  the 
minimum  royalty,  he  must  nevertheless  pay  it  so  long  as  he 
mines,  although  the  result  may  be  that  he  pays  twice  or  oftener 
for  the  same  product. 

In  determining  upon  what  royalty  must  be  paid  the  conditions 
and  circumstances  existing  at  the  time  the  lease  was  made  must 
be  taken  into  consideration.  The  lessee  has  the  right  to  adopt 
new  methods  in  mining  and  preparing  the  product  for  market, 
but  if  this  results  in  diminishing  the  amount  of  mineral  produced 
subject  to  royalty,  or  in  diminishing  the  sizes  paying  a  larger  roy- 
alty and  increasing  the  sizes  paying  a  smaller  royalty,  as  in  the 
case  of  coal  leases  under  which  the  royalty  is  graded  according  to 
the  sizes  of  coal  produced,  an  accounting  will  be  compelled  upon 
the  basis  of  methods  in  use  at  the  time  of  the  execution  of  th^ 
lease. 

In  oil  and  gas  leases  there  is  frequently  a  provision  for  a  return 
to  the  lessor,  sometimes  called  rental  for  delay,  which,  while  not 
actually  a  rent,  is  most  conveniently  considered  under  that  title. 
These  leases  contain  the  provision  that  in  case  the  lessee  shall 
fail  to  sink  wells  or  pay  a  fixed  sura  until  the  performance  of  that 
duty,  the  lease  shall  be  void.  With  this  provision  a  covenant  to 
make  sucii  payment  is  sometimes  coupled  and  sometimes  not. 
These  provisions  are  construed  to  be  stipulated  damages  for  the 
Ireach  of  the  duty  to  develop  the  land.  If  there  is  a  distinct 
covenant  to  pay,  there  is  an  obligation  to  pay  and  the  lessor  may 
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III  no  appropriate  action  recover  the  rental  for  delay.  But  if  the 
Irase  does  not  contain  such  a  covenant,  there  can  be  no  recovery; 
Ihe  effect,  then,  of  such  a  provision  as  the  above,  is  to  give  the 
lessee  the  option  to  terminate  the  lease.  (See,  also,  cases  under 
** Covenants  to  sink  wells,  etc.,''  page  131,  above,  and  ''For- 
feiture," page  200,  below.) 

It  has  been  stated  that  when  rent  arises  from  a  conveyance 
which  passes  a  freehold  estate  in  the  minerals,  it  is  not  properly 
rent,  but  is  purchase  money  of  land.  It  is  personal  property.  (See 
page  36,  above,  and  vol.  1,  p.  118.)  Inconsistent  with  this  view, 
however,  is  the  conclusion  reached  in  two  recent  cases  in  Penn- 
sylvania (Coolbaugh  v.  Lehigh  &  Wilkes-Barre  Coal  Co.,  213  Pa. 
2S,  62  Atl.  94,  4  L.  R.  A.  [N.  S.]  207;  Gallagher  v.  Ilicks,  216  Pa. 
243).  In  these  cases,  when  all  the  coal  was  leased  without  limita- 
tion of  time  in  consideration  of  a  royalty,  with  provision  for  a 
minimum  payment,  it  was  held  that  the  lessor  had  a  continuing 
interest  in  the  land,  the  reversion  of  the  worked  out  space  and 
the  continuing  contingency  of  a  reversion  arising  from  for- 
feiture. A  sheriff's  sale  of  this  interest  passed  to  the  purchaser 
the  right  to  the  royalties,  which  it  therefore  seems  are  realty. 
The  court  bases  its  conclusion  upon  the  decision  in  Denniston  v. 
Haddock.  But  it  is  submitted  that  that  case  leads  to  no  such 
conclusion,  and  the  result  is  a  departure  from  a  plain  and  simple 
principle. 

United  States. 

Mak^mnon  r.  Wappoo  Mills,  86  Fed.  192  (1898).  C.  C.  D.  S.  C.  See  this 
csise  in  regnrd  to  lien  of  state  of  Soutli  Carolina  for  royalties  on  i)lios- 
phates. 

Central  Trust  Co.  r.  Bencind-White  Coal  Co.,  95  Fed.  391  (1899).  C. 
C.  S.  D.  N.  Y.  In  a  coal  lease  it  was  mutually  covenanted  that  there 
should  be  mined  annually  300,000  tons  and  that  of  the  royalties  payable 
for  the  same  $20,000  should  be  paid  to  the  mortgagee  of  the  premises  in 
quarterly  payments  ''so  long  as  coal  to  that  amount  is  produced  under  this 
lease."  This  clause  **was  to  prevent  an  obligation  to  pay  if  coal  did  not  exist 
or  had  been  exhausted,  but  not  to  relieve  the  lessee  from  his  liability  to 
pay  a  royalty  If  he  wilfully  and  arbitrarily  refused  to  mine." 

DufSHeld  r,  Michaels,  42  C.  C.  A.  649.  102  Fed.  820  (1900).  4th  Circ, 
reversing  97  Fed.  825.  A  lease  for  oil  and  gas  purposes  dated  March  16, 
1898,  provided,  "this  lease  shall  be  null  and  void,  and  no  longer  binding 
on  either  party,  if  a  well  is  not  completed  on  the  premises  within  two 
months  from  this  date,  unless  the  lessee  shall   thereafter  pay  monthly 
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to  lebsor  leu  dollars  per  luouth  for  each  mouth's  delay  iu  completlug  said 
well.  «  «  «  xf  operatious  are  uot  commeuced  iu  thirty  days  from 
cms  date,  teu  dollars  extra  to  be  paid  for  the  secoud  mouth."  Operatious 
were  uot  commeuced  iu  30  days  uor  was  a  well  completed  iu  two  mouths, 
but  ou  May  24,  1808,  the  lessees  paid  $10  ou  accouut  of  reutal  aud  the 
lessor  accepted  the  same.  Held  that  the  lessor  could  uot  declare  a  for- 
feiture of  the  lease  for  uoupaymeut  of  reut  aud  that  a  subsequeut  lease 
to  other  parties  ou  Juue  21,  1898,  without  the  couseut  of  the  first  lessees, 
was  void;  the  paymeut  of  $10  was  made  iu  time,  because  there  was  uo 
requirement  that  it  be  paid  iu  advance,  aud  it  would  be  held  to  be  ou 
account  of  the  delay  in  completing  the  well,  and  uot  for  the  failure  to 
commence  operations  iu  time,  because  nonpayment  of  the  sum  due  for 
the  latter  was  not  ground  for  forfeiture. 

Sharp  V.  Behr,  117  Fed.  8C4  (1902).  C.  C.  E.  D.  Pa.  The  owner 
of  a  garnet  mine,  leased  to  a  teuant  for  twenty  years  on  royalty,  agrees 
to  convey  the  same  to  the  owners  of  adjacent  garnet  mines,  receiving  as 
part  consideration  for  the  agreement  to  convey  a  promise  by  the  proposed 
grantees  to  pay  him  a  royalty  on  all  ore  shipped  from  mines  which  they 
owned  already,  as  well  as  from  the  mines  on  the  grantor's  premises,  "if 
possession  thereof  be  obtained  by"  ^the  grantees.  Held  that  "if  was 
equivalent  to  "when"  or  "provided,"  and  expresses  a  condition,  and  that 
the  grantor  was  entitled  to  no  royalty  on  the  ore  shipped  from  the  mine 
granted  until  the  term  of  the  lease  had  terminated  and  the  grantees 
obtained  possession. 

Berwind-Whitc  Coal  Min,  Co,  t\  Martin,  eo  C.  C.   A.    27,   124    Fed.   313 
(1905),  3rd    Circ,  affirming  Martin  v.  Berwlud- White  Coal  Min.  Co.,  114 
Fed.   r>f53  (1902).    A  lease  for  ten  years  gave  the  lessee  the  right  to  mine 
and  dispose  of  all   the  coal   in  a  certain  vein  underlying  the  land,  the 
lessee  covenanting  to  pay  a  royalty  on  all  coal  mined  and  shipped,  to  mine 
a  minimum  number  of  tons  and  to  pay  royalty  on  that  amount  whether 
mined  or  not.    Lessee  ceased  operations  after  the  first  year,  on  the  ground 
that  there  was  an  exhaustion  of  merchantable  coal.    In  an  action  by  the 
lessor  for  breach  of  contract,  brought  after  the  explratloff  of  the  term,  it 
was  found  as  a  fact  that  the  merchantable  coal  was  not  exhausted,  and  the 
court  held  the  measure  of  damage  was  the  minimum  royalty  provided  for 
by  the  lease.    The  lessee  was  not  entitled  to  any  deduction  for  the  coal 
which  had  not  been  mined.    "The  action  is  assumpsit,  which  according  t«i 
the  state  fPenna.]  practice  covers  debt  and  covenant    It  was  treated  by 
the  court  below  as  in  the  nature  of  the  latter  and  the  stipulated  annual 
Installments  of  royalty  as  liquidated  damages.    It  might  equally  stand  as 
an  action  of  debt,  the  obligation  to  pay  being  absolute,  and  the  term  ended : 
but  whichever  way  It  be  taken,  the  result  is  the  same,  the  defendant  being 
bound  to  pay  in  accordance  with  the  agreement* 


fi 


Alabama. 

Gaines  v.  Virginia  d  Alabama  Coal  Co,,  124  Ala.  394,  27  So.  477  (1900). 
A  coal  lease  provided  that  the  lessee  should  mine  and  pay  to  the  lessor 
a  royalty  for  all  the  coal  contained  In  the  seam  which  could  reasonably 
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be  mined  out,  and  at  the  expiration  of  ttie  lease  should  pay  for  all  the  coal 
in  said  seam  and  on  said  land  whether  the  same  be  mined  or  not.  Held 
that,  at  the  expiration  of  the  lease,  the  lessee  was  not  obliged  to  pay 
for  all  the  coal  actually  in  the  seam,  but  that  there  must  be  allowed 
to  him,  in  the  account,  such  coal  as  might  be  made  unmerchantable,  in  the 
ordinary  process  of  mining,  by  becoming  mixed  with  the  soil,  and  such 
as  might  be  required  for  supports  for  the  roof,  with  such  possibility  of 
obstruction  that  might  arise  from  what  are  known  as  "faults"  or  '^rolls'*. 
The  words  in  the  lease  **which  can  reasonably  be  mined  out"  apply 
to  and  qualify  the  entire  contract  The  rule  would  be  different  if  out^ 
would  undertake  to  pay  royalty  upon  a  given  number  of  tons,  irresi)ective 
of  whether  the  coal  could  be  mined  reasonably  or  at  all. 

California. 

Higgins  r.  California  Petroleum  d  Asphalt  Co,,  109  Cal.  304,  41  Pac. 
1087  (1895).  A.  and  B.  leased  a  certain  deposit  of  bituminous  rock  and 
a  certain  deposit  of  liquid  asphaltum  for  a  royalty  of  "50  cents  per  ton  for 
each  gross  ton  which  he  may  have  mined,  taken  or  removed  from  said 
premises."  The  premises  in  which  these  deposits  were  contained  were  not 
owned  Ly  A.  and  B.  in  common,  Lut  each  owned  a  part  in  severalty.  B. 
sold  her  part  to  the  lessee.  Held  that  A.  was  entitled  to  royalty  pro- 
{H>rtlnate  to  the  ton.r.arative  value  of  his  distinct  part  of  the  demised 
premises,  without  regard  to  which  part  of  the  premises  the  rock  and 
lisphaltum  may  le  taken  from.  The  royalty  per  ton  of  rock  mined  Is  but 
a  mode  of  ostium  ting  the  rent  to  be  iwid  for  the  right  to  occupy  exclusively 
the  whole  premises  demised,  and  to  mine  any  or  all  parts  thereof  at  any, 
time  during  the  term  at  the  election  of  the  lessee. 

Royalty  was  due  on  rock  mined  and  not  only  on  rock  shipped.  The 
words  "taken  or  removed"  were,  not  use<l  in  the  sense  of  transiwrtatlon 
to  market,  but  applied  to  the  asphaltum  which  could  be  taken  without 
mining.  The  royalty  on  the  asphaltum  only  applied  to  that  taken  from  the 
deposit  described  in  the  lease  and  not  to  liquid  asphaltum  extracted  from 
the  crude  rock. 

Colorado. 

Maloney  v.  Love,  11  Colo.  App.  288,  52  Pac.  1029  (1898).  A  mining 
lease  provided  for  payment  of  specified  royalties  "on  all  net  proceeds  from 
all  smelter  and  freight  charges  and  mill  returns  on  all  ore,  etc.,"  and  also 
reserved  an  undivided  one-fourth  nonassessable  interest  in  the  lease  "free 
from  all  expense  whatever  to  parties  of  the  first  part,  said  one-fourth 
Interest  being  the  net  proceeds  from  said  ore  taken  from  said  lease."  The 
term  "net  proceeds*'  In  the  last  clause  means  the  gross  proceeds  after 
deducting  smelter  and  freight  charges.  The  expense  of  mining  was  not 
to  be  deducted  or  charged  against  the  lessor;  such  a  construction  is  pre- 
cluded by  the  use  of  the  word  "nonassessable." 


♦♦ 


'Illinois. 

Ui890uH  d  Illinois  Coal  Co.  v.  Reichert,  119  111.  App.  148  (1905).    In  a 
suit  to  recover  unpaid  royalties  due  for  coal  mined,  evidence  showing  the 
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uuuiber  of  buBhels  of  coal  contained  In  au  acre  of  other  laud  and  the 
royuities  received  per  acre  upon  another  mining  lease  is  inadmissible. 
"This  is  not  a  suit  for  a  failure  properly  to  work  the  mine  or  a  failure 
to  take  out  all  the  coal  that  ought  to  have  been  taken  out,*'  but  a  suit  to 
recover  unpaid  balances.  "Before  a  comi>arlson  of  the  output  of  another 
mine  could  be  of  any  value  upon  the  crucial  issue  in  this  case.  It  must  be 
established  much  more  clearly  than  is  done  in  this  record  that  all  the 
material  conditions  and  methods  were  similar.*' 

Cantrall  Co-operative  Coal  Co,  v.  Level,  139  111.  App.  104  (1908).  A 
coal  mining  lease  provided  for  payment  of  royalty  upon  *'all  pea,  nut,  lump 
and  egg  coal  mined  of  a  merchantable  quality.**  Held  that  ''screenings** 
which  were  sold  were  included  under  these  designations.  "Whatever  coal 
of  a  merchantable  quality  is,  as  the  lease  provides,  'mined*  by  appellant, 
is  included  in  the  general  description  of  pea,  nut,  lump  and  egg  coal.** 

Gillespie  v,  Fulton  Oil  d  Gas  Co.,  236  111.  188,  86  N.  E.  219  (1908),  re- 
versing 140  111.  App.  147  (1908).  An  oil  and  gas  lease  for  the  term  of  five 
years,  and  as  much  longer  as  oil  or  gas  Is  found  in  paying  quantities,  con- 
tained a  covenant  that  a  well  should  be  drilled  within  one  year,  and  a 
provision  that,  in  case  no  well  was  completed  within  a  year,  the  lessee 
should  pay  a  fixed  rental  per  year,  ''to  be  paid  annually  counting  from 
the  expiration  of  the  said  twelve  months.**  The  lessee  was  held  not  to  be 
bound  to  pay  rent  for  the  first  year,  nor  to  pay  in  advance  for  the  second 
year;  he  had  all  of  the  second  year  to  make  payment  before  being  !n 
default. 

Indiana. 

Indianapolis  Oas  Co,  v.  Teters,  If)  Ind.  App.  473,  44  N.  E.  549  (lR9(j). 
A  lease  of  all  the  oil  or  gas  in  and  under  a  tract  of  land  "for  the  term  of 
five  years  or  so  long  as  oil  or  gas  is  found  upon  the  premises.**  besides 
provision  for  the  payment  for  oil,  provided  that  "should  gas  be  found 
second  party  agrees  to  pay  first  party  $100  each  year  in  advance  for  every 
well  from  which  gas  is  used  off  the  premises,  commencing  with  the  time 
gas  is  first  transported  off  the  premises  and  sold.** 

"This  rental,  whether  one  or  more  wells  were  drilled,  was  payable  only 
so  long  as  the  appellant  continued  to  take  gas  therefrom.  If  gas  ceased 
to  flow  or  it  becomes  impracticable  to  take  gas  therefrom,  the  appellant 
had  a  right  to  cease  to  take  gas,  and  to  detach  its  line  from  the  well,  and 
its  liability  for  the  payment  of  the  rental  would  cease.** 

Brooks  r.  Kunklc,  24  Ind.  App,  624,  57  N.  E.  260  (1900).  In  a  grant  of  all 
the  oil,  gas  and  other  minerals  in  and  under  certain  land,  reserving  to  the 
grantor  one-sixth  part  of  all  oil  or  other  minerals  produced  and  saved  from 
the  premises,  there  was  a  provision  that  if  no  well  was  completed  within  90 
days  from  the  date  of  the  grant,  it  should  become  null  and  void,  unless  the 
grantee  shnll  pay  to  the  grantor  a  certain  sum  each  year  thereafter  t'^e 
completion  of  snch  well  was  delayed.  The  grantee  was  to  have  the  risrht 
to  surrender  the  lease  at  any  time  by  first  pnying  the  rental  on  the  land 
to  the  (late  of  such  surrender.     The  grantee  failed  to  enter  and  drill  a 
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well  or  to  pay  an^-  reut,  and  the  graator  brought  an  action  therefor.  "No 
absolute  obligation  to  drill  a  well  or  to  do  any  act  whatever  was  cast  upon 
the  party  of  the  second  part  by  the  terms  of  the  instrument  which,  by  its 
language,  is  characterized  both  as  a  grant  and  as  a  lease,  and  which  is 
referred  to  in  the  complaint  as  a  lease.  It  was,  by  its  terms,  to  be  en- 
tirely optional  with  the  party  of  the  second  part  whether  or  not  anything 
should  ever  be  done  by  him  by  the  way  of  use  of  the  land ;  and,  as  no  well 
was  made,  there  arose  no  obligation  to  pay  for  oil  or  gas.  *  *  • 
There  was  no  absolute  requirement  that  the  party  of  the  second  part 
should  pay  any  rent,  but  the  grant  was  to  be  void  unless  rent  were  paid." 

Doxey's  Estate  r.  Service,  30  Ind.  App.  174,  65  N.  E.  757  (1902).  An  oil 
and  gas  lease  granted  to  the  lessees  the  exclusive  privilege  of  drilling  for 
oil  and  gas  for  a  period  of  five  years,  or  so  long  as  gas  and  oil  should  be 
found  in  paying  quantities  on  the  leased  premises.  The  lessees  were  to  pay 
the  lessor  a  royalty  of  one-eighth  of  all  oil  produced,  and  $50  per  annum 
for  each  well  from  which  gas  in  paying  quantities  should  be  found,  and 
agreed  to  commence  operations  within  one  year,  in  case  of  a  failure  to  do 
which  they  were  to  pay  the  lessor  25  cents  per  acre  per  annum  for  the 
leased  land..  The  lessees  failed  to  drill  on  the  land,  and  the  lessor  brought 
suit  for  the  25  cents  per  acre  per  annum.  The  lessees  contended  that  the 
lease  created  a  tenancy  for  five  years,  and  hence  the  rent  was  not  due  until 
the  end  of  the  term.  Held  that  "it  is  clear,  from  the  terms  of  the  contract. 
that  the  parties  contemplated  the  payment  of  the  well  rental  annually, 
and  it  is  equally  clear  that  they  contemplated  the  acreage  rental  in  the 
same  manner.  As  this  was  the  manifest  intention  of  the  parties,  as 
expressed  in  the  contract,  the  court  will  give  it  that  construction,  and.  in 
our  Judgment  it  will  not  bear  any  other.'* 

Kin{f  r.  Morristoim  Fuel  d  Liffht  Co.,  31  Tnd.  App.  476,  68  N.  E.  310 
(1903).  Where  a  lease  provides  that  the  lessee  is  to  have  the  right  to  drill 
for  oil  and  gas  as  long  as  they  are  found  In  paying  qhantities,  the  lessor 
to  be  paid  $25  per  year  for  the  location  of  a  well  on  the  tract  whether  a 
well  was  thereon  drilled  or  not,  and  $25  per  year  for  each  well  drilled  on 
said  land  thereafter,  and  also  to  be  furnished  with  gas  for  domestic  pur- 
poses In  his  dwelling  house,  the  consideration  of  such  contract  consists 
of  the  $25  of  money,  and  the  use  of  the  gas  therein  provided  for,  as  an 
entirety ;  while  the  lessor  continues  In  the  use  of  the  gas  under  the  lease, 
a  part  of  the  consideration,  he  cannot  recover  possession  of  the  leased 
premises  became  of  the  failure  of  the  lessee  to  pay  the  $25  rent  provided 
for  in  the  lease. 

Hancock  v.  Diamond  Plate  Glass  Co.,  162  Tnd.  146,  70  N.  E.  149  (1904). 
A  eontnict  for  exploring  for  natural  gas  "granted  and  contracted"  twenty 
square  feet  of  a  tract  of  forty  acres,  to  be  located  by  mutual  agreement. 
for  the  purpose  and  with  the  exclusive  right  of  putting  down  a  gas  well 
thereon.  The  consideration  for  the  grant  was  the  asrreement  of  the  grantee 
to  deliver  to  the  grantor,  free  of  charge  during  the  continuance  of  the 
contract,  whatever  natural  gas  w^s  necessary  for  domestic  use  In  his 
dwelling  house,  and  In  addition  a  rental  of  $100  per  annum  for  each  pro- 


150  THE  LAW  OF  MINES  AND  MINING. 

duclug  gas  well  drilled  ou  the  premiBes.  There  was  a  further  agreement 
to  pay  |20  per  anuum  uutil  a  gas  well  should  be  put  down.  It  was 
further  coveuanted  that  '*thls  contract  shall  be  deemed  to  commence  at, 
and  run  from  the  date  of  signing  hereof,  and  shall  be  deemed  to  have 
terminated  whenever  natural  gas  ceases  to  be  used  generally  for  manu- 
facturing puri)ose8,  or  whenever  the  second  party  (the  gas  company),  or 
their  assigns,  shall  fail  to  pay  or  tender  the  rental  price  herein  agreed 
upon  within  sixty  days  of  the  date  of  its  becoming  due.  And  in  the  event 
of  the  termination  hereof,  for  any  cause,  all  rights  and  liabilities  here- 
under shall  cease  and  terminate." 

No  well  was  sunk,  but  the  rental  for  delay  was  i)aid  for  five  years.  In 
an  action  to  recover  this  annual  sum  of  $20  for  the  subsequent  years,  it 
was  held  that  such  an  action  could  be  maintained  upon  the  contract  in 
question,  and  that  the  obligation  to  pay  was  not  terminated  by  the  failure 
to  pay.  "Such  a  provision  is  made  for  the  Eecurlty  of  the  one  who  is  to  l»e 
benefited  by  a  fulfillment  of  the  promise,  and  not  for  the  benefit  of  the  one 
whose  interest  lies  in  the  nonfulfillment.  Such  contracts  are  construed 
to  mean  that  upon  failure  of  the  operator  to  pay  the  well  rental,  or  the 
proniiseil  sum  for  delay  in  btfftnidng  operations,  the  landowner  may  elect 
to  i)ut  an  end  to  the  contract  and  recover  what  is  due  him,  or  he  may 
waive  his  right  of  forfeitrre  and  allow  the  contract  to  run,  and  enforce 
payments  as  provided  in  that  instrument.  An  operator  will  not  be 
allowed  to  set  up  his  own  default  or  wrong  in  discbarge  of  his  obligation 
to  a  landowner  to  j)ay  for  what  he  has  bought." 

ItHlianapom  Gas  Co.  v.  Fierce.  3(5  Ind.  App.  573,  76  N.  E.  173  (190.->).  P. 
leaped  to  O.,  for  the  puriwse  of  drilling  and  oi>erating  for  oil  and  gas,  a 
tract  of  forty  acres,  reserving  twenty  acres  around  the  buildings  on  the 
premises,  the  boundaries  of  which  were  to  be  designated  by  the  lessor. 
The  lease  was  to  continue  for  the  term  of  five  years;  the  consideration 
was  one  dollar  per  annum  for  each  well,  payments  to  begin  sixty  days  after 
the  completion  of  each  well.  It  was  provided  that  a  well  should  be  com- 
menced and  completed  within  six  months,  and  that  in  case  of  failure  the 
lessee  should  pay  for  delay  one  hundred  dollars  i>er  annum  within  three 
months  after  the  time  for  completion.  This  was  held  to  be  a  valid  con- 
dition, and  no  well  having  been  drilled  the  lessor  could  maintain  an  action 
for  rental  for  delay,  and  the  lessee  was  not  discharged  from  the  obligation 
to  imy  rent  by  the  fact  that  the  boundaries  of  the  reservation  had  not 
been  designated  l)y  the  lessor,  he  having  pointed  out  a  place  where  the 
first  well  mlsjht  be  sunk,  and  no  request  for  a  more  definate  designation 
having  been  made  by  the  lessee. 

Roberts  v.  Fort  Wayne  Gas  Co,,  40  Ind.  App.  628,82  N.  B.  558  (1907).  In 
an  oil  and  gas  lease  for  a  fixed  period  and  as  much  longer  as  oil  and  pas 
are  found  in  paying  quantities,  the  rental  was.  "if  gas  is  found  in  suflflcient 
quantities  to  market  the  same."  SlOO  per  annum  in  advance  for  each  and 
every  gas  well  drilled  on  the  premises.  Four  gas  wells  were  sunk  all  of 
which  produced  gas  in  paying  quantities  at  first,  but  ceased  to  later  on. 
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Held  llie  rental,  being  based  on  the  productiveness  of  the  wells,  ceased 
when  gas  in  marketable  quantities  could  no  longer  be  obtained  therefrom. 
ItHiiuna  .\atural  Gas  d  OU  Co.  v.  Wilhelm,  86  N.  E.  86  (1908).  Under  a 
gas  lease  by  the  terms  of  which  payment  of  rent  is  to  be  made  *lf  gas  Is 
found  in  sufficient  quantities  to  market  the  same,  and  to  be  piped  away 
from  the  piremises  to  such  a  market,"  gas  Is  so  found  whenever  it  is  found 
or  exists  in  any  well  drilled  on  the  premises  in  such  quantity  that,  taking 
into  consideration  the  opportunity  to  sell  it  and  the  cost  and  expense 
attendant  thereon,  it  could  reasonably  be  sold  at  a  profit  to  the  lessee^ 
The  rental  itself  is  to  be  considered  as  a  part  of  the  expense.  If  the  well 
was  already  producing  oil  in  marketable  quantity,  the  cost  of  drilling  the 
well  is  not  to  be  added,  but  merely  the  cost  of  operating  and  marketing, 
plus  the  rental. 

Iowa. 

Laccy  i\  ycircomb,  95  Iowa,  287,  G3  N.  W.  704  (1895).  On  landlord's 
lien  for  rent,  8ee  this  case  on  page  52. 

Kutsick  v.  Bolton,  134  Iowa,  650,  112  N.  W.  95  (1907).  A  coal  lease,  in 
which  the  (X)nsideratlon  was  a  royalty  on  the  coal  mined,  provided  that 
f»i)erntions  should  be  begun  within  one  year,  but  in  case  operations  were 
not  begun,  then  the  lessee  should  pay  "as  advanced  royalty"  $250  for  the 
first  year,  $300  for  the  second  year,  and  that  thereafter  the  lessee  should 
guarantee  that  the  royalty  would  be  at  least  $400  annually.  No  coal  was 
mined  until  the  third  year,  and  that  year  the  royalties  amounted  to 
$302.72.  and  in  the  fourth  year  they  amounted  to  $227.91.  The  lessee  paid 
the  advanced  royalty  for  the  first  two  years,  and  in  addition  thereto  $77.07, 
making  a  total  of  $627.(y7.  It  was  held  that  the  advanced  royalties  were  to 
be  applied  on  the  royalties  actually  earned  after  the  second  year,  and  that 
the  lessor  was  entitled  to  no  further  payments  until  enough  coal  had  been 
mined  to  produce  the  amount  of  the  advanced  royalties,  but  that  the 
royalties  for  each  year  after  the  second  should  equal  at  least  $4(X).  The 
amount  which  had  been  paid  by  the  lessee,  namely,  $627.07,  being  equal 
to  $400  for  the  third  year,  plus  $227.91,  the  amount  mined  during  the 
fourth  year,  the  lessor  could  not  recover  further  royalties  in  this  suit. 

WiUon  r.  Biff  Joe  Block  Coal  Co,,  142  Iowa,  521,  119  N.  W.  604  (1909), 
affirming  134  Iowa,  594,  112  N.  W.  89  (1007).  A  mining  lease  provided 
that  the  lessee  should  mine  a  minimum  amount  of  coal  and  pay  royalty 
on  that  amount,  "but  if  second  parties  are  prevented  from  taking  out  the 
Mid  coal  on  account  of  any  matters  that  they  cannot  avoid,  then  they 
shall  not  be  requlred^to  take  out  any  certain  amount  of  coal  or  to  pay  for 
any  amount  not  taken  out."  It  was  held  that  the  lessee  was  not  liable  for 
royalty  when  the  mine  could  not  be  operated,  and  the  testimony  of  men 
of  experience  in  mining  as  to  whether  the  mine  could  be  operated  profit- 
ably was  admissible  In  proof  thereof. 
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Kansas. 

Swan  i\  Broivn,  8  Kan.  App.  505,  50  I*ac.  141  (1899).  In  an  action  to 
recover  one  year's  rental  under  a  coal  mining  lease,  which  contained  an 
ugreeujent  by  the  lessees  to  operate  the  mine  continuously,  to  pay  as 
royalty  a  fixed  price  per  bushel  for  all  "lump"  and  **mine-run*'  coal  taken 
from  the  mine,  and  that  the  annual  output  of  the  mine  should  be  500  cars 
of  500  bushels  each  of  royalty  coal,  the  defendants,  who  had  mined  only 
a  small  part  of  the  amount  so  undertaken  to  be  mined,  offered  no  evidence 
iu  mitigation  of  damages,  laid  by  the  plaintiff  at  the  total  royalty  which 
would  have  beeu  due  upon  the  minimum  amount  agreed  to  be  mined. 
Held  that  the  lease  furnished  the  agreed  miniuuim  measure  of  plaintiff*8 
right  of  recovery  for  one  year's  use  and  control  of  the  mine  by  the  defend- 
ant. 

MathcH  r.  Shaw  Oil  Co,,  80  Kan.  181,  101  Pac.  998  (1909).  An  oil  and 
gas  lease  provided  that  if  gas  is  found  in  any  well  or  wells  to  Justify  the 
expense  of  saving  and  casing  the  same,  the  lessors  should  have  on  demand 
sufficient  for  domestic  purposes,  and  the  lessee  should  have  the  remainder. 
"If,  however,  second  party  shall  use,  market  or  sell  gas  from  any  well  pro- 
ducing gas,  it  shall  pay  said  first  parties  or  assigns  therefor  $50  per  year 
for  and  during  the  time  such  gas  shall  be  sold,  marketed  or  used,  except 
for  drilling  or  domestic  use  of  parties  leasing  to  second  parties,"  etc. 
Held  the  latter  proviso  Indicates  that  gas  shall  be  paid  for  if  used  by  the 
lessee  for  any  purpose  other  than  for  drilling,  the  purpose  for  which  the 
gas  is  used  by  the  lessee,  rather  than  the  amount  produced  by  the  well, 
being  the  test  as  to  when  rent  shall  be  paid. 

Rhodes  V.  Mound  City  Oas,  Coal  d  Oil  Co,,  80  Kan.  762,  104  Pac.  851 
(1000).  An  oil  and  gas  lease  dated  June  18,  1902.  contained  a  covenant 
by  the  lessee  to  drill  a  well  within  two  years,  "or  thereafter  pay  to  first 
party  eighty  dollars  annually  until  wild  well  is  drilled,  or  this  lease  shall 
be  void."  It  also  contained  provisions  that  if  gas  were  found,  the  lessee 
should  pay  $50  annually  for  every  well  from  which  gas  was  used,  and  that 
if  no  well  was  drilled  within  ten  years,  the  lessee  should  reconvey  and  the 
lease  should  be  null  and  void. 

No  well  was  drilled.  The  lease  did  not  become  void  at  the  end  of  two 
years  by  reason  of  the  lessee's  failure  to  pay  rental  in  advance.  He  had 
the  whole  of  the  third  year  to  pay  the  annual  sum  of  $80.  and  a  tender 
on  April  24,  1905,  was  in  time.  "Diligence  iu  sinking  a  well  was  not  a 
vital  feature  of  the  contract.  The  lessee  might  drill  a  well  at  any  time 
within  two  years,  or  he  might  suffer  two  years  to  lapse  without  doinj 
anything,  and  then  thereafter  j>ay  $80  annually  until  he  saw  fit  to  drill 
a  well,  the  latter  alternative  being  limited  by  the  ninth  condition  terminat- 
ing the  lease  absolutely  at  the  end  of  10  years  if  no  well  should  then  be 
in  existence.  The  annual  payment  of  $80  is  the  stipulated  price  of  the 
privilege  to  delay  drilling  a  well,  and  supposedly  is  an  equivalent  for  the 
benefits  the  lessor  would  receive  if  a  well  were  in  operation."  It  Is  like 
a  provision  for  the  payment  of  an  annual  sum  in  any  other  kind  of  con- 
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tract,  where  the  time  of  payment  is  not    prescribed.    It  is  performed  by 
luyiiient  at  the  end  of  the  year. 

Kentucky. 

IJardin  r.  Thompson,  22  Ky.  Law  Rep.  285,  57  S.  W.  12  (1900).  A  coal 
lease  i^rovided  that  the  lessee  should  pay  to  the  lessor  a  royalty  of  five 
cents  i>er  ton  on  all  lump  coal  mined,  and  five  cents  per  ton  on  all  "mine 
nnr  coal  mined.  The  words  "mine  run"  coal  meant  all  of  the  coal  that 
came  out  of  the  mine  from  the  picks,  embracing  lump,  nut  and  slack,  and 
that  lump  coal  was  that  which  remained  after  the  nut,  slack  and  dirt  had 
been  separated  from  it  by  screening.  The  lessor  was  not  entitled  to  a  royalty 
on  the  screenings  from  the  run  of  the  mine  coal  which  were  extracted  for 
tlie  punK)se  of  leaving  the  lump  coal. 

Drake  r.  Black  Diamond  Coal  d  Min,  Co.,  28  Ky.  I-aw  Rep.  533.  89  S. 
W.  545  (1905).  A  mining  lease  required  lessees  to  use  a  bar  screen  of  a 
certain  mesh  and  pay  a  royalty  on  all  coal  not  passing  through.  Without 
consent  of  the  lessors,  the  screen  was  changed  for  one  of  larger  mesh. 
Held  that  lessors  were  entitled  to  an  injunction  restraining  further  use  of 
this  screen ;  nor  would  lessees  be  heard  to  object  because  of  the  consider- 
able amount  of  money  expended  by  them  in  changing  screens,  in  sncTi  nu 
Issue  the  court  should  admit  evidence  showing  comparative  results  pro- 
diire<l  by  such  screens  upon  adjoining  property. 

Hatfield  v.  Folloirajf,  113  S.  W.  853  (IDOS).  Several  owners  Joined  in  a 
mining  lease  reserving  royalty.  Thereafter,  in  consideration  of  $50,  one  of 
them  disclaimed  any  interest  in  and  to  an  advance  of  royalty  of  $900  paid 
by  lessee  to  lessors.  The  evidence  showing  that  lessees  had  eecnred  thi« 
disclaimer  merely  as  a  protection  to  themselves,  held  that  such  owner  did 
not  thereby  disclaim  all  interest  in  future  accruing  royalties. 

MichigaiL 

Iron  Ihike  Mine  r.  Braa^tad,  112  Mich.  79,  70  N.  W.  414  (1S97).  Lessor 
of  a  mine  who  by  the  lease  reserved  a  lien  for  royalties  on  "all  ore  mined'* 
may  recover  in  trover  against  an  assignee  of  the  lessee,  who  not  only  fails 
to  pay  the  royalties  but  sells  the  ore  without  preserving  the  lien.  The 
reservation  of  such  a  lien  is  not  waived  by  provisions  in  the  lease  which 
contemplated  the  shipping  of  the  ore  before  payment  of  the  royalties,  which 
was  to  be  paid  every  three  months,  and  based  on  weights  by  the  railrond 
company  transporting  the  ore. 

Montana. 

Yank  v.  Bordeaux,  23  Mont  206,  58  Pac.  42,  75  Am.  St  Rep.  522  (1899). 
The  lessees  of  a  mine  agreed  with  the  lessor  that  they  would  operate  the 
mine,  the  lessor  providing  all  supplies  and  materials  necessary  to  carry 
on  the  work ;  and  the  net  proceeds  of  the  ore.  after  milling  or  reduction. 
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were  to  be  divided  equally  between  the  lessor  and  the  lessees.  The  term 
"net  proceeds"  meant  the  avails  of  the  ore,  less  charges  of  milling  and 
reduuction  only.  Instructions  of  the  court  below  "that  the  term  meant  net 
value  of  the  ore  after  deducting  all  proper  charges  for  mining,  hoisting, 
handling  and  smelting  and  reducing  it,  were  misleading,  confusing  and 
erroneous." 

New  York. 

Chase  v.  Knickerbocker  Phosphate  Co,,  32  App.  Div.  400,  53  N.  Y.  Supp. 
220  (1898).  A  lease  provided  that  the  lessor  should  be  paid,  as  royalty, 
the  sum  of  fifty  cents  per  ton  of  phosphate  mined,  payment  to  be  made 
every  two  months;  also  that  there  should  be  a  monthly  payment  of  $125 
to  be  credited  on  the  royalty.  Held,  that  each  period  of  two  months 
should  be  taken  by  itself;  that  any  excess  of  royalties  above  the  monthly 
payments  for  such  two  months  should  be  paid  to  the  lessor;  but,  if  the 
royalties  for  that  period  were  less  than  the  monthly  payments,  the 
amount  of  the  monthly  payments  should  be  considered  the  rent  for  that 
time,  and  the  excess  of  the  monthly  payments  above  the  royalties  should 
not  be  carried  forward,  to  be  credited  on  royalties  for  subsequent  mining. 

Genet  r.  Delaware  d  Hudson  Canal  Co,,  163  N.  Y.  173,  57  N.  E.  297 
(1900),  followed  in  71  App.  Div.  (J13,  75  N.  Y.  Supp.  553  (1902).  A  coal 
lease  provided  that  the  lessee  should  "pay  for  the  coal  mined  and  taken  out 
in  pursuance  of  this  agreement  at  the  rate  of  Vl-Vi  cents  for  every  ton  of 
clean,  merchantable  coal,  exclusive  of  culm  or  mine  waste,  that  will  pass 
through  a  mesh  one  one-half  inch  square."  The  lessee  was  required  to 
mine  not  less  than  10,000  tons  a  year,  and  to  pay  for  10,000  tons  whether 
the  same  were  mined  or  not.  Held  that  the  lessee  was  not  required,  under 
this  lease,  to  mine  culm  or  any  other  coal  of  inferior  quality  than  "mer- 
chantable" coal,  but  if  the  lessee  chose  to  do  so  and  to  take  such  coal,  the 
lessee  was  b<)und  to  pay  royalty  on  it  the  same  as  upon  other  coal. 

Oenet  v,  Delaware  d  Hudson  Canal  Co.,  186  N.  Y.  422,  79  N.  B.  487 
(1906),  follows  the  last  case  and  decides  that  the  exportation  of  coal  of 
inferior  size  or  quality  to  the  lands  of  the  lessee  and  there  mingling  it  with 
coal  from  other  mines,  thus  exercising  exclusive  control  and  dominion 
over  the  same,  and  removing  it  beyond  the  power  of  the  lessor  to  assert 
ownership,  was  such  a  taking  of  the  coal  as  to  entitle  the  lessor  to  royalty 
thereon. 

Roberts  v.  Roberts,  134  App.  Div.  816,  110  N.  Y.  Supp.  466  (1909).  A 
lease  of  land  dated  September  11,  1907,  for  ten  years,  for  the  purpose  of 
mining  and  operating  for  mica,  contained  a  covenant  by  the  lessee  to  pay 
to  the  lessor,  for  each  and  every  ton  of  mica  taken  from  the  premises.  10 
per  cent  of  the  market  value  thereof  at  the  dump.  There  was  a  further 
covenant  as  to  the  minimum  price  to  be  paid  each  year,  and  followini?  this 
a  covenant  by  the  lessee  "to  make  such  first  payment  on  the  11th  day  of 
December,  and  the  payments  hereunder  at  the  expiration  of  each  and  every 
month."     The  minimum  payment  for  the  first  year  was    not    due    on 
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Ueoeniber  11,  1807,  but  at  the  end  of  the  year.   That  date  tixed  the  time 
when  the  yayments  on  the  10  per  ceut  basto  should  begiu. 

Ohio. 

Meeker  v.  Browning,  9  Ohio  Cir.  Dec.  108  (1804).  An  oil  and  gas  lease 
provided  that  the  lessees  were  to  give  to  the  lessors  one -sixth  of  all  the 
oil  or  mineral  produced  and  saved  from  the  leased  premises.  The  lessors 
brought  an  action  to  recover  damages  for  the  conversion  of  oil  used  by 
the  lessees  for  fuel  purposes  in  their  operations  under  the  lease.  Ueld 
that  they  could  recover  only  one-sixth  of  the  gross  amount  so  used. 
.  Woodland  Oil  Co.  v,  Crawford,  55  Ohio,  Itil,  44  N.  E.  1093,  34  L.  H.  A. 
t2  (IMiii).    See  this  case  on  page  t9. 

Detlor  V.  Holland,  57  Ohio,  492,  49  N.  E.  690,  40  L.  R.  A.  266  (1898).  See 
this  cabe  on  iMge  194. 

Womtetler  v.  Andrews,  58  Ohio,  551,  51  N.  E.  168  (1898).  In  an  action 
to  recover  the  sum  agreed  to  be  paid  for  the  rigbt  to  enter  upon  the  plain- 
tllTs  land  to  explore  for  coal,  and  to  mine  and  remove  the  same,  at  an 
agreed  price  per  ton,  money  paid  by  the  defendant  as  annual  rent  for  coal 
prior  to  the  commencement  of  mining  operations,  and  intended  by  the 
parties  as  compensation  for  the  postponement  of  such  operations,  will  not 
be  credited  upon  tbe  agreed  price  of  the  coal,  when  removed,  though  the 
language  of  the  instrument  upon  which  the  action  is  founded  be  appro- 
priate to  pass  a  present  title  to  the  coal. 

Ohio  Oil  Co,  V.  Lane,  59  Ohio,  307,  52  N.  E.  791  (1898).  A  grant  of  all 
the  oil  and  gas  in  and  under  a  tract  of  land  upon  the  stipulation  that,  if 
gas  only  Is  found,  the  grantee  will  pay  a  fixed  sum  per  year  for  each  well 
"while  the  same  is  being  used  off  the  premises,"  and  containing  no  stipula- 
tion inconsistent  therewith,  should  not  be  so  construed  as  to  require  It 
to  pay  such  sum  for  a  gas  well  whose  product  is  not  used,  even  though  the 
jury  should  be  of  the  opinion  that  it  might  have  been  used  off  the  premises 
without  financial  loss  to  the  company. 

Bushey  v.  Russell,  18  Ohio  Cir.  Ct  R.  12,  10  O.  C.  D.  23  (189S).  An  oil 
and  gas  lease  provided  that  the  lessees  were  to  deliver  to  the  lessor  one- 
eighth  part  of  all  the  oil  produced  and  saved,  and  that  if  wells  were  found 
producing  gas  in  sufficient  quantity  to  Justify  marketing,  the  lessor  "should 
be  paid  at  the  rate  of  one-eighth  of  Income  dollars  per  year  for  such  well 
so  long  as  the  gas  therefrom  should  be  sold."  Held  that  the  word  "Income" 
meant  gross  Income  and  not  net  income. 

Allison  V.  Luhriff  Coal  Co.,  22  Ohio  Cir.  Ct.  489.  12  O.  C.  D.  504  (1901). 
Tbe  lessor  of  a  mine  is  entitled  in  equity  to  an  accounting  by  the  lessee 
for  the  amount  of  royalties  due  under  the  lease. 

Van  Etien  v.  Kelly,  66  Ohio,  605,  64  N.  E.  560  (1902).  An  oil  lease 
which  required  certain  wells  to  be  completed  within  stated  times  contained 
the  following:  "In  ease  no  well  Is  completed  within  thirty  days  from  this 
date,  then  this  grant  shall  become  null  and  void,  unless  second  party  shall 
pay  to  first  party  thirty  dollars  each  and  every  month  In  advance  while 
•ucb  completion  Is  delayed."    Held  that  this  did  not  constitute  a  promise 
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or  obligation  to  pay  rental;  and  that  the  lessee  had  ttie  option  to  com- 
plete wells  or  pay  rental  to  keep  the  lease  alive,  and  that  upon  breach  of 
the  agreement  to  complete  wells  no  action  would  lie  for  the  recovery  of 
rentals. 

Pennsylvania. 

Wood* 8  Appeah  30  Pa.  274  (1858).  When  a  lease  of  a  mine  contains  a 
right  of  re-entry,  arrears  of  rent  are  a  Hen,  and  as  such  are  first  payable 
out  of  the  proceeds  of  a  sheriflTs  sale  of  the  leasehold.  This  lien  is  prior 
to  that  of  miners  and  laborers  under  the  statute. 

Miners*  Bank  r.  Heilner,  47  Pa.  452  (1864).  A  coal  lease  provided  for 
forfeiture  for  certain  causes  and  the  right  of  the  lessor  thereupon  to  retake 
posFeFFlou.  Kent  dre  under  this  leaj?e  was  not  a  prior  lien  uiKler  the  act 
of  April  6,  1830,  relating  to  mortgages,  so  that  a  mortgage  of  the  lease- 
hold would  be  discharged  by  a  sheriflTs  sale  thereof. 

Three  judges  held  that  such  rent  was  a  Hen,  and  being  analogous  to 
ground  rents,  the  Hen  of  the  mortgage  was  preserved  by  the  provision  of 
the  act  as  to  other  mortgages,  ground  rents,  etc. 

A  stipulation  in  a  lease  for  the  repayment  of  an  improvement  fund  by 
"an  additional  rent  of  ten  cents  per  ton,  etc.,"  is  a  provision  for  the  pay- 
ment of  a  loan  and  is  not  rent. 

Bchooley  v,  Butler  Mine  Co,,  175  Pa.  2ftl.  34  Atl.  f39  (IROft).  By  the 
terms  of  a  lease  of  coal  lands,  lessee  agreed  to  mine  annually  at  leasC 
40.000  tons  after  a  given  date  and  to  pay  royalties  in  equal  monthly 
instalments  upon  that  amount,  whether  mined  and  taken  away  or  not 
The  lease  provided  that  royalties  on  prepared  coal  should  l>e  25  cents  on 
nU  sizes  larger  than  pea  coal  and  that  on  pea  coal  and  PintiHet  sizes  they 
sliould  be  graduated  according  to  prices  received  for  tljem  at  tbe  mine, 
and  that,  wliere  coal  was  shipped  without  be^T^sr  nremre'^.  «i  royalty  of 
25  cents  per  ton  should  be  paid.  It  was  not  provided  at  what  rate  or  in 
what  proportion  the  royalty  on  the  minimum  was  to  be  paid  In  the  event 
of  its  not  being  mined.  It  was  held  that  this  was  to  be  bnsed  upon  the 
diflferent  sizes  of  coal  produced  in  the  proportion  that  they  were  produced 
by  the  ordinary  and  careful  mining  of  tbe  coal.  Payment  was  offered  by 
rhe  lessee  based  upon  the  proportion  of  these  sizes  in  tbe  production  of 
the  month  for  which  the  royalty  was  paid  where  that  production  was  less 
than  one-twelfth  of  40.000  tons,  and,  when  no  coal  at  all  wis  T^rodnced. 
then  upon  the  production  of  the  last  month  when  coal  was  produced,  and 
this  basis  was  approved  by  the  court 

Maffrt  Estate,  9  Kulp.  130  (1897).    See  this  case  on  page.  8. 

Wripht  i\  Warrior  Run  Coal  Co.,  182  Pa.  .^14.  38  Atl.  491  (1897).  A  coal 
lease  made  in  1864  for  10  years,  with  the  privilege  in  the  lessee  of  extend- 
ing It  99  years,  provided  for  a  royalty  of  15  cents  per  ton, .  "cheetmit  coal 
to  be  half  price."  At  that  time  there  were  seven  slses  of  coal,  of  which 
chestnut  was  the  smallest.  Coal  of  smaller  sizes  than  this  was  treated 
as  waste.  Subsequently,  these  smaller  sizes  became  marketable,  the 
demand  for  the  largest  sizes  ceased  and  the  demand  for  the  intermediate 
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nixes  iucredbed.  The  breaking  of  coal  was  carried  to  a  greater  extent 
to  meet  tills  demaucL  As  a  cousequeuce,  the  production  of  cheutuuc  coal, 
wliich  at  lirst  liad  teen  about  tit  teen  per  cent  of  the  whole,  increased  ab 
did  also  that  ot  pea  and  buclLwheat.  On  a  bill  for  an  account  of  royalties 
by  the  heir  of  the  lessor,  the  lessee  was  charged  full  royalty  on  the  chest- 
nut, pea  and  buckwheat  produce  in  excess  of  fifteen  per  cent.  Mitchell, 
J^  dissenting. 
Hoyalty  was  held  not  to  be  collectable  on  coal  used  under  lessee's  boilers. 
Douthett  V.  Gibson,  11  Pa.  Super.  Ct.  543  (lbil9).  See  this  case  on  page 
237. 

lams  V.  Carnegie  Nat,  Gas  Co,,  194  Pa.  72,  45  Atl.  54  (1899).  A  lease  of 
lands  for  oil  and  gas  purposes  for  two  years  **or  for  such  time  as  oil  and 
gas  should  be  found  in  paying  quantities''  provided  for  a  royalty  on  the 
oil  produced,  "and  should  gas  be  found  in  sufficient  quantities  to  justify 
marketing  the  same,"  lessee  was  to  pay  |500  per  annum  "for  the  gas  from 
each  well  so  long  as  it  shall  be  sold  therefrom."  In  an  action  for  rental 
for  gas,  the  court  instructed  the  Jury  that  they  should  find  whether  gas 
had  been  obtained  in  paying  quantities  sufficient  to  justify  the  defendant 
in  marketing  it;  that  he  would  not  be  required  to  market  it  at  a  loss,  but 
only  at  a  reasonaUe  profit;  and  in  determining  whether  it  could  be  so 
marketed,  the  distance  to  market,  expense  of  marketing  and  every  thing 
of  that  kind  should  be  taken  into  consideration;  and  that  If  they  should 
find  that  gas  had  been  obtained  in  paying  quantities,  defendant  was  bound 
to  market  it  or  show  some  good  reason  for  not  having  done  so.  The  court 
refuse  to  charge  that  the  fact  that  gas  had  not  been  sold  or  markete^l 
defeated  plalntifTs  right  of  recover3\    This  was  held  not  to  be  error. 

Jack  t\  Forsyth,  194  Pa.  227.  45  Atl.  50  (1899).  A  coal  lease  provided 
for  payment  of  royalty  on  every  bushel  of  coal  mined  "as  made  up  apd 
taken  from  the  pay  roll  of  said  works."  Royalty  was  due  on  "entry  coal." 
1.  e,  coal  taken  out  in  construction  of  entries,  although  the  lessee  did 
not  note  on  the  pay  rolls  the  number  of  bushels  of  entry  coal  mined,  but 
only  the  number  of  yards. 

Ifoxack  v.  Crin.  IS  Vn.  Super  ('t.  00  riOOl).  See  this  cape  on  pjiee  42. 
Johnston  r.  Filer,  201  Pa.  fO,  50  Atl.  940  (1902).  Lessee  agreed  to  pay 
"ten  cents  for  each  ton  of  2,240  pounds  of  merchantable  screened  block  coal, 
and  ten  cents  for  each  ton  of  merchantable  screened  bituminous  coal,  the 
screen  used  not  to  exceed  one  and  one-half  inches,  and  the  screenings  to 
belong  to  the  party  of  the  second  part,  free  of  charge,  and  ten  cents  for 
each  ton  of  2.240  pounds  of  limestone."  Held  (1)  that  a  ton  of  2.240 
pounds  of  "merchantable  screened  bituminous  coal"  was  contemplated  by 
the  contract,  the  prepuniption  t)eing  that  as  a  ton  of  that  kind  was  specifled 
at  the  first  mention  of  the  coal,  it  was  intended  to  apply  to  all  kinds  of 
coal  that  were  mentioned:  (2)  that  whatever  pasfied  through  a  screen  of 
one  and  one-half  Inches  belonged  to  the  mining  company,  and  it  was 
Immaterial  that  the  company  passed  it  a  second  time  over  a  smaller  mesh, 
and  thus  obtained  a  nut  coal  which  they  could  sell  on  the  market. 

Dmniston  r,  Hadffork,  200  Pa.  42«.  50  Atl.  197  (1901).    See  this  case  on 
pftffe  42. 
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Coulter  V.  Concmauyh  Gas  Co.,  14  Pa.  Super.  Ct.  553  (1900).  A  lease  of 
Jand  for  the  purpose  of  operating  for  oil  or  gas  provided  that,  if  gas  only 
should  be  found,  the  lessee  should  pay  **|300  each  year  quarterly  for  the 
product  of  each  well  while  the  same  is  being  used  ofiF  the  premises."  **We 
are  of  opinion  that  the  stipulation  was  for  a  year.  When  a  new  year  was 
entered  upon  an  obligation  to  pay  for  all  of  that  year  aiose,  suLjtct  to  the 
right  to  annul  by  reassignment.  If  the  product  of  the  well  ceased  to  be 
used  off  the  premises  during  that  year,  it  was  a  risk  assumed  by  the  lessee. 
The  year  knew  no  fractions.  In  respect  to  the  liability  to  pay  there  was 
ho  apportionment  provided  in  the  case  of  failure  of  gas." 

Lehigh  Valley  Coal  Co.  v.  Everhart,  203  Pa.  118,  55  Atl.  864  (1908).  A 
lease  demised  all  the  anthracite  coal  under  a  tract  of  land,  together  with 
certain  surface  and  timber  rights,  "until  all  the  merchantable  coal  which 
can  be  mined  and  removed  by  proper,  skillful  and  workmanlike  mining 
shall  be  mined  out  and  exhausted.*'  The  lessee  agreed  to  pay  a  royalty 
of  thirty  cents  for  each  ton  of  coal  mined  and  shipped,  and  that  after  the 
flrst  year  he  would  pay  "a  fixed  minimum  cash  royalty  annually  of  thirty 
thousand  dollars  in  quarterly  instalments  as  aforesaid  and  for  such  pay- 
ment may  mine  and  remove  in  each  and  every  year  as  aforesaid  one  hund- 
red thousand  tons  of  coal  of  the  sizes  larger  than  pea  coal.  *  *  *  And 
if  in  any  one  year  the  stipulated  minimum  cash  royalty  shall  be  paid  and 
sufficient  coal  at  the  royalty  aforesaid  to  equal  such  mlnlmun  shall  not  have 
been  mined  out  and  removed,  the  deficit  may  be  mined  out  and  removed, 
without  charge,  in  any  subsequent  year  of  the  term."  Provision  was  made 
for  forfeiture  for  nonpayment  of  rent 

The  lessee,  upon  the  ground  that  the  minimum  royalties  paid  being 
sufficient  to  pay  not  only  for  all  coal  mined  but  for  all  that  remained  in 
the  ground,  they  therefore  constituted  a  payment  of  the  full  amount  of 
royalty  for  all  the  coal,  sorght  to  enjoin  the  lessor  from  enforcing  a  for- 
feiture, and  to  obtain  a  decree  that  it  was  entitled  to  posFession  without 
further  payment  until  it  should  have  mined  and  removed  the  remainder 
of  the  coal  in  and  under  the  premises.  The  bill  was  dismissed.  (Lehigh 
&  Wilkes-Barre  Coal  Co.  v.  Wricrht,  vol.  1,  p.  122,  followed.) 

Dorr  V.  PeymUls,  26  Pa.  Super.  Ct.  1.S9  (1904).    See  this  cape  on  page  All. 

Stone  V.  Marshall  Oil  Co..  208  Pa.  85,  57  Atl.  183,  85  Am.  St.  Rep.  904. 
05  L.  R.  A.  218  (1904).  A  lessee  for  oil  and  gas  purposes,  who  by  the 
terms  of  the  lease  was  bound  to  render  to  the  lessor  one-fourth  of  the  pro- 
duct, failed  to  keep  account  of  the  gas  produced  from  the  land  and  fraudu- 
lently mingled  it  with  gas  from  other  wells  so  that  Its  amount' could  not 
be  ascertained.  On  a  bill  for  an  account  It  was  held  that  the  lessee  was 
bound  to  account  for  one-fourth  of  the  profits  on  all  of  the  commingled  ga& 
"Although  srch  a  term  as  'confusion  of  goods*  is  generally  used,  there  is, 
in  fact,  no  such  doctrine  as  a  'confusion  of  goods  :*  there  Is  a  fact  of  con- 
fusion of  goods,  which,  if  committed  with  a  fraudulent  motive,  subjects 
the  transaction  to  an  inflexible  rule,  rigoroiisly  enforced  both  at  law  and 
in  equity,  that  the  wrongdoer  shall  not  profit  by  nor  the  Innocent  party 
suffer  from  the  wrong." 


MINING  LEASES:  RIGHTS  AND  DUTIES.  159 

McArthur  v.  Tionesta  Oas  Co.,  28  Pa.  Super.  Ct  568  (1905).  An  oil  and 
gas  lease  provided  as  follows:  'The  party  of  the  first  part  is  to  receive 
the  one-eighth  (%)  part  of  all  the  oil,  gas  or  other  minerals  obtained 
therefrom,  to  be  delivered  to  the  party  of  the  first  part  in  the  pipe  line 
opon  the  premises.'*  This  was  all  printed  exc^t  the  words  "one-eighth" 
and  the  fraction  "%"  and  the  words  "in  the  pipe  line,"  which  were 
written.  Further  along  in  the  lease  was  the  following,  all  in  writing: 
''Should  gas  be  found  in  well  or  wells  sunk  on  said  demised  premises,  and 
should  gas  be  taken  off  said  premises  and  sold  for  compensation  by  said 
lessees,  the  said  lessee  shall  pay  to  the  said  lessor  $50.00  per  annum  for 
a  gas  pressure  of  125  pounds  to  the  square  inch,  and  for  each  125  pounds 
additional  pressure  an  additional  sum  of  $50.00  per  annum. "  There  was 
a  pipe  line  company  for  the  transportation  of  oil  which  received  oil  on  the 
premises,  but  none  which  received  gas.  No  oil  was  found,  but  gas  was  pro- 
duced and  the  lessee  made  payment  therefor  under  the  last  clause  for 
eight  years.  Held  that  the  above  provisions  were  conflicting,  and  the  last 
furnished  the  rule  for  compensating  the  lessor  for  all  gas  produuced. 

Myers  r.  Comumera*  Coal  Co.,  212  Pa.  193,  61  Atl.  825  (1905).  Where, 
on  a  bill  in  equity  for  an  account  of  royalties  under  a  coal  lease,  it  appears 
that  by  a  change  in  the  machinery  and  methods  of  preparing  coal,  used  at 
the  time  of  the  lease  and  for  some  years  thereafter,  the  amount  of  larger 
royalty  coal  was  greatly  diminished  and  the  amount  of  waste  and  smaller 
sizes  of  coal,  paying  a  lower  rental,  was  largely  increased,  it  is  imperative 
upon  the  court  below  to  find  as  a  fact  the  proportion  of  the  mine  product 
which  was  royalty  coal  under  the  former  as  well  as  the  later  methods  of 
preparing  coal.  In  view  of  the  testimony  in  this  case,  and  of  the  decision 
in  Wright  V.  Warrior  Run  Coal  Co.,  a  finding  that  at  the  date  of  the  lease 
the  quantity  of  chestnut  coal  marketed  in  the  region  bore  no  fixed  or 
recognised  proportion  to  that  of  other  sizes,  and  that  there  was  no 
customary  standard  of  proportion  governing  the  production  of  the  various 
sizes,  ii'lll  not  be  sustained. 

Hoyt  V.  Kingston  Coal  Co.,  212  Pa.  205,  61  Atl.  885  (1905).  By  the 
terms  of  the  lease  the  coal  was  demised  for  the  consideration  of  a  rental 
of  15  cents  for  each  ton  which  would  pass  over  a  screen,  the  meshes  of 
which  were  five-eighths  of  an  inch  square.  The  trial  Judge  found  that, 
at  the  time  of  the  execution  of  the  lease  by  the  methods  and  machinery 
employed  in  mining  and  preparing  coal  and  known  to  the  parties,  a  less 
proportion  of  the  mine  product  passed  through  the  meshes  of  the  screen 
than  passed  through  it  from  the  time  the  defendant  company  began  mining 
operations  in  1883  till  the  filing  of  the  bill ;  and  "that  the  said  excess  of  the 
proportion  of  the  product  of  the  mine  passing  through  the  said  five-eighths 
of  one  inch  square  mesh  has  been  occasioned  by  the  change  of  the  methods 
in  the  preparation  of  coal  in  the  use  of  higher  explosives  in  blasting  it 
from  the  vein  deposited  in  the  mine,  by  the  introduction  of  a  greater 
number  of  rolls  in  the  breaker  than  were  used  at  the  time  of  the  execu- 
tion of  the  lease  as  an  effort  on  the  part  of  the  defendant  to  increase  out 
of  the  product  of  the  mine,  the  amount  of  smaller  sizes  to  meet  the  changed 
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demands  of  the  market."  He  further  found  that  by  the  methods  employed 
in  preparing  coal  at  the  execution  of  the  lease  .10665  per  c^it  of  the  mine 
product  passed  through  the  meshes  of  the  screen  and  that,  by  the  sub- 
sequent and  present  methods  used  in  the  preparation  of  the  coal,  .26622 
per  cent  of  the  product  passed  through  this  screen.  Against  this  difference 
of  .15867  per  cent  of  the  loss  caused  to  the  plaintiffs  by  the  different 
methods  of  preparation  of  the  coal,  the  court  credited  the  defendant  with 
the  bad  coal  reclaimed,  amounting  to  .0359  per  cent,  "leaving  a  net  loss 
to  the  plaintiffs  since  the  introduction  of  the  new  methods  over  the  old 
methods  of  .12277.'*  The  court  ordered  the  defendant  company  to  account 
to  the  plaintiffs  for  this  amount  of  coal  at  the  royalty  price  named  in  the 
lease. 

''The  court  followed  and  enforced  the  rule  announced  in  the  Wright 
case,  that  while  the  defendant  company  had  the  right  under  the  contract 
to  adopt  new  methods  in  the  preparation  of  coal  so  as  to  meet  the  market 
demands  for  the  smaller  sizes  of  coal,  yet  it  must  account  and  pay  for  the 
same  proportionate  part  of  the  coal  as  the  terms  of  the  lease  required 
under  the  methods  of  preparation  in  use  at  the  time  the  lease  was  ex- 
ecuted." 

"The  methods  of  preparation  used  by  and  known  to  anthracite  operators 
at  the  time  the  lease  was  executed  must  be  presumed  to  have  been  in  the 
contemplation  of  the  parties  when  they  executed  the  contract  and  such 
coal  as  was  produced  by  those  methods  furnished  the  basis  of  the  lessor's 
consideration  for  the  lease,  and  must  now  and  during  the  continuance 
of  the  lease  determine  the  quantity  of  coal  on  which  royalty  must  be  paid. 
If  the  lessees  should  leave  coal  In  the  mine  which  was  marketable  and 
would  pass  over  the  screen,  it  would  be  waste  and  a  consequent  violation 
of  their  contract.  That  It  was  at  one  time  not  marketable  and  was  for 
that  reason  permitted  to  remain  in  the  mine  will  not  excuse  the  lessees 
or  their  assignees  in  not  conveying  it  to  the  breaker  now,  or,  if  passed 
over  the  screen,  entitle  them  to  a  credit  against  the  plaintiffs*  demand. 
It  would  likewise  be  a  violation  of  their  contractual  obligation  were  the 
lessees  to  fall  to  mine  any  seam  of  coal  included  in  the  lease  which  could 
be  mined  and  removed  by  the  customary  methods  of  mining  during  the 
existence  of  the  lease.  They  are  not  compelled  to  mine  all  of  the  veins 
at  the  same  time.  They  are  simply  required  to  mine  and  remove  the 
annual  minimum  quantity  of  coal,  ascertained  by  passing  it  over  the 
requisite  siz^  screen,  or  pay  the  minimum  royalty  thereon  during  the 
term  for  which  the  lease  was  to  run,  as  provided  in  that  instrument.  The 
fact,  therefore,  that  certain  seams  were  not  being  operated  at  the  time 
of  the  execution  of  the  lease  does  not  entitle  the  defendant  company  to 
a  credit  for  coal  now  bein^  taken  from  those  seams  by  the  mining  methods 
in  use  at  this  time." 

Coolhauffh  r.  Lehigh  d  WilkenBarrc  Coal  Co.,  213  Pa.  28,  62  Atl.  94 
(iror>).     See  this  oise  on  pape  4.">. 

Pennsylvania  Coal  d  Coke  Co,  t\  Witherow,  215  Pa.  327,  64  All.  536 
(lOOH).     A  coal  lease  provided  for  the    payment    of    ten    cents    per    ton 
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royaJty  on  all  merchantable  coal  mined  or  that  could  reasonably  be  mined; 
that  the  lessee  should  begin  the  shipment  of  coal  within  four  months  "or 
pay  a  minimum  royalty  on  thirty  thousand  tons  per  year  in  lieu  thereof; 
and  to  pay  continuously  a  minimum  royalty  at  <£he  rate  of  thirty  thousand 
tons  per  year  until  said  coal  was  exhausted.'*  It  was  further  provided 
"if  the  minimum  amount  was  not  mined,  but  paid  for,  that  the  excess  of 
all  sums  over  and  above  the  coal  actually  mined  shall  be  applied  on  the 
coal  to  be  mined  in  succeeding  months  so  that  in  the  end  no  more  coal 
shall  be  paid  for  than  is  actually  mined  and  taken  out  under  this  lease.*' 
A  suiH)lem«[ital  agreement  was  afterwards  made  which  provided  for  the 
payment  of  fixed  amounts  of  royalties  each  month,  making  the  total 
annual  payment  $2,000,  and  that  if  the  lessee  **  *  *  «  in  any  y^r 
fail  to  mine  the  full  minimum  of  thirty  thousand  tons  called  for  in  the 
lease,  he  or  his  assigns  shall  pay  to  the  lessor  a  bonus  of  sixty  dollars 
for  each  year  he  fails  to  mine  the  full  minimum  in  addition  to  the  sum 
hereinbefore  specified  in  this  supplement,  the  sixty  dollors  not  to  be  de- 
ducted from  any  royalty  otherwise  due  «  *  *  the  original  lease  to 
be  and  remain  unchanged  in  all  other  respects."  Held  (1)  that  the 
snppJemental  agreement  was  an  absolute  contract  by  the  lessee  to  pay  the 
lessor  the  fixed  sum  named  therein  at  fixed  times  regardless  of  all  other 
conditions;  (2)  that  in  the  absence  of  proof  that  the  plaintiff  had  paid 
royalty  for  all  coal  that  could  be  mined,  the  provision  of  the  original 
lease  *'that  in  the  end  no  more  coal  should  Le  paid  for  than  is  actually 
mined**  did  not  become  operative;  and  (3)  that  overpayment  for  the  coal 
actually  mined  did  not  relieve  the  lessee  from  the  payment  of  minimum 
royalty  as  long  as  the  lessee  remained  in  possession. 

JackBon  v,  American  Nat,  Gas  Co.,  31  Pa.  Super.  Ct.  408  (1906).  Plain- 
tiff leased  to  defendant*8  assignor  the  oil  and  gas  under  a  tract  of  275 
acres  for  one-eighth  of  the  oil  produced  and  a  fixed  rpntal  for  each  gas 
well.  After  providing  that,  if  no  well  was  commenced  within  three  months, 
the  grant  should  become  void,  but  that  such  forfeiture  might  be  pre- 
vented from  quarter  to  quarter  by  payments  at  the  rate  of  $C8.75  per 
quarter,  it  was  further  provided:  '*When  a  well  is  completed,  the  rental 
is  thereby  reduced  to  $183.33  per  year,  or  $45.83  per  quarter,  and  the  well 
holds  protection  of  ninety-one  acres.  When  second  well  is  completed,  the 
rental  is  reduced  to  $91.66  per  year,  or  $22.91  per  quarter;  and  when  a 
third  well  is  completed  the  rental  ceases,  and  it  is  understood  each  well 
holds  for  protection  one-third  of  the  275  acres.**  Two  wells  were  com- 
pleted and  It  was  held  that  the  plaintiff  could  recover  the  rental  of  $22.91 
|ier  quarter.  "The  agreement  furnished  no  means  of  determining;  what  p:irr 
of  the  tract  should  be  protected  by  the  first  and  second  wells  drilled. 
The  farm  was  dealt  with  as  an  entirety,  and  the  effect  of  this  clause  of 
the  lease  was  to  vest  in  the  lessee  an  actual  Interest  in  the  land,  during 
the  term  of  ten  years.  As  soon  as  the  first  well  was  completed,  that  well 
protected  the  interest  of  the  lessee  in  one  undivided  third  of  the  275  acres ; 
when  a  second  well  was  completed,  his  interest  was  protected  as  to  two 
undivided  thirds  of  275  acres;  and,  had  he  completed  a  third  well,  his 
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interest  in  the  oil  and  gas  under  the  entire  275  acres  would  have  been 
absolutely  protected  to  the  end  of  the  ten-year  term.  The  amount  to  be 
paid  after'  the  completion  of  the  first  and  second  wells  is  by  the  parties 
called  a  rental,  whereas  they  had  not  so  designated  the  moneys  which 
were  to  be  paid  by  the  lessee  in  order  to  avoid  a  forfeiture  before  opera- 
tions were  commenced,  thus  clearly  indicating  that  they  understood  the 
meaning  of  the  term  rental  and  here  used  it  in  the  sen&e  of  money  paid 
for  the  use  of  land  under  a  covenant*' 

Troxell  v,  Anderson  Coal  Min,  Co.,  213  Pa.  475,  62  Atl.  1083  (1906).  A 
lease  of  land  for  coal  mining  purposes  provided  that  royalty  should  be 
paid  on  a  minimum  amount  whether  mined  or  not,  "unless  prevented  by 
faults  iu  the  strata  unforeseen."  Lessee  made  no  effort  to  mine  the  coal 
on  the  leased  premises,  but  sought  to  reach  it  through  a  mine  operated  on 
adjoining  land.  In  so  doing  it  encountered  faults  which  prevented  it  from 
reaching  and  mining  the  coal.  This  did  not  excuse  the  lessee  from  the  pay- 
ment of  royalties.  The  lease  contemplated  an  effort  on  the  leased 
premises  to  reach  the  coal  and  the  faults  intended  were  such  as  might  be 
there  encountered. 

Gallagher  v.  Hicks,  216  Pa.  243,  65  Atl.  623  (1007).  See  this  case  on 
page  40. 

In  re  Murray's  Estate,  216  Pa.  270,  65  Atl.  675  (1907).  Where  a  de- 
ctHient  has  Bold  the  coal  underlying  a  tract  of  land  on  royalty,  his  widow 
is  entitled  to  her  share  of  the  royalties  as  personal  property,  and  the  ex- 
ecutor has  no  right  to  deprive  her  of  them  by  declaring  a  forfeiture  of  the 
lease. 

Evcrhart  v.  Lehigh  Valley  Coal  Co.,  218  Pa.  307,  67  Atl.  618  (1907). 
Where  coal  mined  under  a  lease  Is  prepared  for  market  by  breakers 
situated  on  adjoining  properties,  and  one  of  such  breakers  is  destroyed 
by  fire,  but  the  mining  of  the  coal  is  not  interrupted  inasmuch  as  it  is  pre- 
imred  in  the  remaining  breakers,  the  lessee  is  not  entitled  to  take 
advantage  of  a  provision  in  the  lease  that  royalties  shall  not  be  demanded 
during  the  time  that  the  production  or  shipping  of  coal  is  actually  pre- 
vented by  the  destruction  of  a  breaker. 

Turner  r.  Lehigh  Valley  Coal  Co.,  34  Pa.  Super.  Ct  101  (1907).    See  this 

case  on  page  47. 

McKeever  v.  Westmoreland  Coal  Co.,  219  Pa.  234.  68  Atl.  670  (1908). 
Where  the  provisions  of  a  coal  lease,  relating  to  royalties,  are  obscure, 
and  are  susc^tible  of  two  different  meanings,  and  the  lessor  for  a  long 
period  of  years  has  accepted  payment  of  royalties  on  a  basis  determined 
by  one  construction  of  the  lease,  he  will  not  be  permitted  to  set  up  another 
construction  of  the  lease,  and  claim  royalties,  based  upon  such  construction. 

Olick  V.  Lehigh  Valley  Coal  Co.,  221  Pa.  428,  70  Atl.  810  (1908).  A  coal 
lease  provided  for  the  payment  of  royalty  on  coal  mined  and  removed, 
"excepting,  however,  that  coal  which  is  known  to  the  trade  as  pea  cool, 
the  rental  for  which  shall  be  at  half  price.  Pea  coal  is  hereby  defined  to 
be  that  coal  which  passes  with  the  dirt  through  a  screen  of  three^uarters 
of  an  inch  mesh."    The  lessee  having  admitted  that  he  mined  and  sold 
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coal  known  as  buckwheat,  rice  and  bariey  coal,  all  of  which  passed  through 
such  a  screen,  cannot  allege  as  a  ground  for  not  paying  royalties  thereon 
that  the  sizes  specified  were  not  known  as  pea  coal  at  the  time  the  lease 
was  made,  or  at  the  present  time,  or  were  not  pea  coal  as  defined  by  the 
lease. 

Woodruff  V.  Ounton,  222  Pa.  376,  71  Atl.  849  (1909).  In  a  coal  lease 
upon  royalty  it  was  provided  that  **the8e  prices  are  for  all  coal  that  will 
pass  over  a  screen  of  an  eighth  of  an  inch  mesh  and  all  that  will  pass 
through  is  to  be  classified  as  culm,  and  for  said  culm  that  is  sold  the 
said  lessee  is  to  pay  the  lessors  one-tenth  of  the  net  profit  of  said  culm." 
In  an  action  to  recover  for  this  profit  the  lessee  contended  that  the  entire 
cost  of  mining  the  coal  and  culm  was  to  be  taken  into  account  in  determin- 
ing what  were  the  net  profits  on  the  culm.  The  lessor  introduced  evidenco 
which  tended  to  show  that  it  was  impossible  for  the  lessee  to  mine  and 
prepare  the  royalty  coal  for  market  without  producing  culm,  and  that  when 
the  culm  was  sold  by  the  defendant,  the  entire  amount  received  for  the 
same,  less  the  cost  of  loading  it,  was  net  profit,  as  it  had  cost  the  lessee 
nothing  to  produce  it.  Held  that  the  case  was  for  the  jury,  and  that  a 
verdict  and  judgment  for  plaintiff  should  be  sustained. 

Woodruff  V.  Ounton,  222  Pa.  384,  71  Atl.  851  (1909).  A  coal  lease  pro- 
vided: "The  lessee  will  pay  to  said  lessors  in  monthly  instalments  for  so 
much  coal  as  they  may  mine  during  the  year  1898  at  the  rates  hereinafter 
named:  |3,000.00  for  the  balance  of  1898;  $6,000.00  for  the  year  1899; 
$6,000.00  for  each  and  every  -year  thereafter  until  all  the  coal  is  exhausted, 
or  this  lease  is  determined,  in  monthly  instalments  payable  on  the  15th 
day  of  each  month  for  the  proportion  of  mine  rent  due  for  the  preceding 
month.  And  in  consideration  of  the  payment  of  said  mine  rent  the  said 
lessee  shall  be  entitled  to  mine  and  move  each  year  from  the  demised 
premises  so  may  tons  of  coal  of  2,240  lbs.  each  as  multiplied  by  twenty- 
five  cents  per  ton  will  be  the  equivalent  of  mine  rent  for  such  year;  and 
for  all  coal  mined  in  any  year  in  excess  hereof  the  said  lessee  shall  pay 
at  the  rate  of  twenty-five  cents  per  ton  of  2,240  lbs.  each  in  monthly  in- 
stalments as  aforesaid.*'  The  lessee  did  not  mine  the  minimum  quantity 
in  1888  and  1899,  but  did  mine  and  pay  for  enough  coal  in  subsequent 
years  to  make  up  the  deficiency.  It  was  held  that  the  lessor  could  recover 
the  balance  of  the  minimum  royalties  for  the  two  first  years. 

"Whether  the  privilege  to  mine  a  certain  amount  of  coal,  in  consideration 
of  the  payment  of  an  annual  royalty  or  rent,  is  exercised  or  not,  the 
covenant  of  the  lessee  is  to  pay  a  fixed  sum  for  the  privilege.  If  the 
amount  of  coal  which  the  lessee  is  permitted  to  mine  in  each  year  is  not 
mined,  there  is  no  stipulation  for  a  proportionate  abatement  of  the 
annual  royalty,  nor  is  a  privil^e  given  to  him  to  recoup  himself  after 
having  paid  such  royalty  by  mining  the  deficiency  in  a  subsequent  year 
without  paying  therefor.  Such  was  the  privilege  in  the  leases  under  con- 
sideration in  Lehigh  &  Wilkes-Barre  Goal  Co.  v.  Wright,  177  Pa.  387,  35 
Atl.  919 ;  Lehigh  Valley  Coal  Co.  v.  Everhart,  208  Pa.  118,  55  Atl.  864 ;  Peini^ 
vylvanla  Coal  &  Coke  Co.    v.  Wltherow,  215  Pa.  327,64  Atl.  535;  but  the 
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express  covenant  of  the  present  lessee  Is  that  for  each  year  and  In  each 
year  he  will  pay  a  fixed  snm,  and  in  addition  thereto  twenty-five  cents  for 
every  ton  of  coal  mined  in  excess  of  what  he  is  permitted  to  mine  In  con- 
sideration of  the  payment  of  the-fixed  sum.  The  payment  of  the  royalty  or 
rental  for  each  year  is  independent  of  the  payment  in  any  other  year,  and 
the  mining  of  the  coal  each  year  is  independent  of  the  mining  in  any  other 
year." 

'Sew  York  d  Pittston  Coal  Co,  v.  Hillside  Coal  d  Iron  Co,,  225  Pa.  211, 
74  Atl.  26  (1909).  A  lease  of  the  merchantable  anthracite  coal  in 
described  premises  provided  that  the  royalty  for  all  coal  above  the  size 
of  pea  should  be  twenty-five  cents,  and  for  all  pea  coal  twelve  and  one-half 
cents  per  ton,  pea  coal  being  designated  as  such  as  would  pass  over  a  mesh 
in  the  screen  of  seven-sixteenths  of  an  inch  square  and  through  one  of 
three-quarters  of  an  inch  square.  That  smaller  sizes  than  pea  would  result 
from  the  mining  was  clearly  contemplated  by  the  parties,  for  it  was 
agreed  that  the  proportion  of  pea  coal  and  the  smaller  sizes  should  not  be 
greater  than  that  prepared  at  other  collieries  in  the  Wyoming  Valley  in 
operation  at  the  same  time.  It  was  held  that  the  lessor  reserved  no  coal 
of  any  size  to  itself,  and  that  the  lessee  may  mine  and  remove  all  the 
merchantable  coal  from  the  premises,  and  that  there  was  no  liability  to 
pay  royalties  to  the  lessor  on  sizes  smaller  than  pea,  known  as  buckwheat, 
rice  and  barley. 

Tennessee. 

Sunnelly  v,  Warner  Iron  Co,,  94  Tenn.  282,  29  S.  W.  124  (1895).  A 
mining  lease  provided  that  the  lessee  should  give  to  the  lessor  "one- 
tenth  part  of  all  the  iron  ore,  or  other  products  or  minerals  obtained  from 
said  land,  delivered  at  the  mine  or  shaft  in  shipping  order  and  accessible 
to  wagons  or  pay  for  the  same  the  cost  price  of  mining  or  delivery  as 
above  stated."  The  mining  was  for  some  time  carried  on  by  digging  out 
the  ore  from  horizontal  cuts  in  the  hill  side,  hauling  it  away  on  wagons 
and  the  cleaning  it  by  hand  and  by  mems  of  riddles  or  screens.  Sub- 
sequently, improved  machinery  was  adoi>ted  for  mining  and  washing  the 
ore,  whereby  the  ore  was  obtained  in  a  cleaner  condition  and  there  was 
less  loss.  The  lessor  must  accept  riddled  ore  or  the  cost  of  mining  and 
delivery  of  riddled  ore.  and  was  not  entitled  to  ore  prepared  by  the 
improved  process,  or  to  the  cost  of  mining  and  delivering  It 

Smith  V,  Godfrey,  48  S.  W.  303  (1898).  A  lease  provided  that  the 
lessees  were  to  pay  to  the  lessors  the  sum  of  fifty  cents  per  cubic  yard  for 
all  marble  quarried  by  the  lessees;  the  lessees  were  to  quarry  enough 
marble  to  bring  the  royalty  up  to  the  sum  of  $200  per  annum,  or  else  make 
up  the  deficit  in  cash ;  but  all  such  payments  were  to  be  in  the  nature  of 
advanced  royalty,  and  were  to  be  deducted  from  other  royalty  as  it  became 
due  whenever  the  excess  of  the  marble  quarried  over  and  above  $200 
should  entitle  the  lessees  to  the  same.  Held  that  the  lessees  might,  in  any 
year  when  enough  marble  was  quarried  to  pay  the  minimum  royalty  for 
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that  year  and  also  a  surplus,  reimburse  themselves  out  of  that  sur- 
plus for  such  sum  as  in  prevlouB  years  they  may  have  been  obliged  to  pay 
in  order  to  bring  any  of  such  years  up  to  the  minimum  royalty ;  but  that 
the  lessees  were  not  entitled  to  credit  themselves  out  of  previous  royal- 
ties for  any  subsequent  deficits  below  the  minimum  royalty,  as  the  lease 
did  not  contemplate  merely  an  "average**  payment  of  $200  running  over 
all  the  years  during  which  the  lease  was  to  continue.  Therefore,  the  fact 
that  tlie  lessees  paid  more  than  the  minimum  in  any  one  year  would  not 
entitle  them  to  pay  less  than  the  minimum  in  any  succeeding  year. 

Coal  Creek  Min,  d  Mfg.  Co.  v,  Tennessee  Coal  Iron  d  R,  Co.,  108  Tenn. 
661,  02  S.  W.  162  (1901).  A  coal  lease  provided  that  the  lessees  should  pay 
to  the  lessors  a  certain  royalty  on  all  coal  mined.  They  also  covenanted 
that  they  would  mine  and  take  from  the  premises  not  less  than  25,000  tons 
during  each  of  the  years  1889  and  1890,  and  not  less  than  50,000  tons  each 
year  thereafter  during  the  continuance  of  the  lease ;  if  they  failed  to  mine  the 
25,000  tons  for  the  years  stipulated,  they  agreed  to  pay,  "as  liquidated  rent*' 
for  the  demised  premises,  such  amount  as,  added  to  the  royalty  paid  on  the 
coal  actually  mined,  would  be  equal  to  the  sum  of  $4,000 ;  and  if  they  failed 
lo  nine  the  50,000  tons  for  the  years  stipulated,  they  agreed  to  pay,  "as 
liquidated  rent**  for  the  demised  premises,  such  amount  as,  added  to  the 
royalty  paid  on  the  coal  actually  mined,  would  be  equal  to  the  sum  of 
$8,000.  Held  that  the  general  rule,  that  when  damages  are  in  their 
nature  indefinite  and  uncertain,  and  the  parties  have  mentioned  a  specific 
mam  of  liquidated  damages,  it  will  be  so  regarded,  unless  it  be  greatly 
dlsproportioned  to  any  probable  estimate  of  damages,  is  especially  applic- 
mble  to  a  mining  contract  **The  value  of  the  lessor's  coal  imbedded  in  the 
earth  as  an  income-producing  property  depends  upon  the  amount  of  It 
which  is  excavated  by  the  labor  of  the  lessees.  If  much  is  thus  produced, 
the  results  for  the  lessors  will  be  favorable;  if  little,  then  they  will  be 
correspondingly  less.  It  is  impossible  for  the  lessor  antecedently  to  deter- 
mine how  well  the  lessee  will  discharge  his  obligation,  whether  he  will 
be  slothful  or  diligent ;  and  thus  he  Is  unable  to  calculate  either  accuratdy 
or  with  approximation,  what  his  money  loss  will  be  if  the  lessee  is  negli- 
SMit  in  performing  or  wholly  disregards  his  contract  Such  a  contract,  it 
woald  appear,  would  be  an  eminently  proper  one  for  a  stipulation  pro- 
Tldlag  liquidated  rent  or  rojraity  for  a  breach.*' 

The  question  of  reasonableness  or  unreasonableness  must  be  determined 
from  the  situation  of  the  parties  at  the  time  the  contract  was  made,  and 
the  nature  of  the  business  itself.  Here  the  mine  had  been  worked  for  a 
considerable  time  before  the  execution  of  the  lease  in  question ;  the  lessees, 
t)^ore  taking  the  lease,  sent  an  expert  to  examine  the  mine  and  therefore 
knew  Its  capabilities.  Several  mines  worked  by  the  lessees  produced  a 
gneater  output  than  the  minimum  amount  contracted  for  in  this  lease. 
Under  these  circumstances  the  minimum  rental  or  royalty  provided  for 
will  be  held  to  be  liquidated  damages,  and  not  a  penalty.  The  fact  that  the 
Is— ors  made  out  accounts  of  royalties  due,  based  merely  on  the  amount 
of  coal  actually  mined,  without  saying  anything  about  the  coal  not  mined. 
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is  Immaterial,  because  the  lease  conferred  in  this  respect  a  fixed  legal 
right  on  the  lessors  and  imposed  a  corresponding  legal  obligation  upon  the 
lessees,  and  consequently  the  lessors  were  not  bound  to  demand  payment 
at  any  specified  time. 

Harlan  v.  Central  Phosphate  Co.,  62  S.  W.  614  (1901).  A  mining  lease 
provided  that  the  lessee  should  pay  to  the  lessor  a  royalty  of  a  certain 
amount  per  ton  for  phosphate  mined  on  the  premises  "when  mined  and 
weighed".  The  royalty  was  to  be  increased  per  ton  as  the  market  price 
rose,  according  to  a  specified  scale.  Held  that,  inasmuch  as  no  rock  is 
sold  by  the  lessee  in  the  condition  in  which  it  is  found  Just  after  the  min- 
ing and  drying,  and  at  the  time  the  first  weighing  takes  place  (although 
some  mines  do  sell  the  phosphate  rock),  and  as  the  lessee,  by  its  processes, 
divides  the  rock  into  two  grades  and  sells  It  in  that  form,  the  only  fair 
way  of  reaching  the  market  price,  within  the  spirit  of  the  lease,  is  to 
take  the  price  of  export  rock,  and  also  the  price  of  domestic  rock,  and 
compel  a  settlement  on  that  basis;  and  it  would  be  unfair  to  the  lessor 
to  force  him  to  settle  on  the  basis  of  the  market  price  of  the  inferior  pro- 
duct left  after  taking  from  the  mass  the  superior  product  known  as  "ex- 
port rock".  It  is  immaterial  that  at  the  time  the  lease  was  executed  no 
such  form  of  preparation  of  the  product  for  market  was  practiced,  but 
the  product  was  sold  merely  after  drying  and  breaking  up. 

If  the  lessee,  before  putting  upon  the  market  the  residuum  which  it  sells 
as  domestic  phosphate,'  grinds  that  residuum  and  puts  it  in  bags,  at  a  cer- 
tain cost,  the  lessee,  in  fixing  the  market  price  so  as  to  compute  the 
royalties  due  under  the  lease,  is  not  entitled  to  credit  for  this  additional 
expense  of  preparation.  The  lessor  cannot  be  charged  with  the  cost  of 
preparing  the  product  for  market,  or  any  part  of  it. 

Virginia. 

Big  Stone  Gap  Iron  Co,  v.  Olinger,  104  Va.  261,  51  S.  E.  355  (1906).  It 
was  provided  In  the  lease  that  lessor  should  mine  a  fixed  amount  of  ore 
per  month  and  pay  royalty  thereon,  provided  there  was  so  much  merchaiito 
able  iron  ore  upon  the  land  capable  of  being  mined  at  a  reasonable  cost 
The  burden  was  on  the  lessee  to  prove  the  absence  of  ore  in  the  quantities 
and  qualities  provided  for  in  order  to  determine  whether  the  ore  could  be 
mined  at  a  reasonable  cost.  It  is  not  suflident  to  show  the  cost  at  other 
mines  without  showing  the  conditions  also  at  those  mines. 

West  Virginia. 

Coaldale  Min.  <£  Mfg,  Co.  v.  Clark,  43  W.  Va.  84,  27  S.  E.  294  (1897).  A 
mining  lease  provided  for  the  payment  to  the  lessors  of  a  royalty  or  rental 
of  ten  cents  for  each  and  every  ton  of  coal  passing  over  a  certain  screen 
described  in  the  lease,  and  five  cents  per  ton  for  every  ton  which  passed 
through  the  screen,  and  which  should  be  shipped  from  the  demised 
premises,  and  that  the  lessees  should  pay  to  the  lessors  the  sum  of  $3,000 
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^nl^wally  as  a  minimum  rental^  whether  the  quantity  of  coal  produced  that 
amount  of  rental  or  not.  The  lessees  became  insolvent,  the  works  were 
■hut  down,  and  a  receiver  appointed.  No  rent  or  royalty  had  been  paid 
for  five  months.  Held  that  the  lessors  were  entitled  to  a  lien  upon  the 
property  for  rent  due  and  unpaid  to  the  amount,  not  of  $500,  being  the 
royalty  on  the  actual  amount  of  coal  mined* during  the  five  mouths,  but 
of  $1,250,  being  five-twelfths  of  the  minimum  of  $3,000  annual  rental 
under  the  lease. 

Snodgrass  v.  South  Penn  Oil  Co.,  47  W.  Va.  509,  35  S.  E.  820  (1900). 
Where  a  party  leases  a  tract  of  land  for  the  purpose  of  mining  and  operat- 
ing for  oil  and  gas,  the  lessee  contracting  to  deliver  to  the  credit  of  the 
lessee  one-eighth  of  the  oil  produced  and  saved  from  the  premises,  and  to 
pay  $200  per  year  for  the  gas  from  each  well  drilled,  and  the  lease  also 
contains  the  following  provision :  "Provided,  however,  that  this  lease  shall 
become  null  and  void,  and  all  rights  thereunder  shall  cease  and  determine, 
anless  a  well  shall  be  completed  on  the  premises  within  one  year  from  the 
date  hereof,  or  unless  the  lessee  shall  pay  at  the  rate  of  $350  quarterly 
in  advance  for  each  additional  three  months  such  completion  is  delayed 
from  the  time  above  mentioned  for  the  completion  of  such  well,  until  a 
well  is  completed."  Held  that  this  provision  did  not  bind  the  lessee  to  pay 
any  rent  for  the  land,  or  for  delay  in  commencing  to  operate  for  oil  and 
gas,  and,  in  the  absence  of  some  other  clause  binding  the  lessee  to  pay 
such  rent  or  for  delay,  an  action  of  assumi)sit  could  not  le  maintulne<l  on 
such  lease  for  failure  to  pay  such  rent  or  for  such  delay. 

Sicearingen  v.  Steers,  49  W.  Va.  312,  38  S.  E.  510  (1901).  If  the  rent 
or  royalty  reserved  in  the  leasing  of  mineral  property  is  dependent  upon 
the  amount  of  mineral  taken,  a  bill  in  equity  will  lie  to  compel  an  account- 
ing by  the  operators  or  lessees  of  the  mines. 

Laicson  v.  Kirchner,  50  W.  Va.  334,  40  S.  E.  344  (1901).  A  person  who 
accepts  an  oil  or  gas  lease,  with  a  stipulation  therein  contained  to  pay  a 
monthly  rental  until  a  well  is  completed,  or  until  the  expiration  of  a  cer- 
tain fixed  term,  is  bound  to  pay  such  rental,  although  he  does  not,  within 
such  term,  enter  upon  the  land  and  complete  such  well,  unless  he  was 
prevented  from  doing  so  by  the  plaintlfTs,  and  not  by  mere  personal 
default 

'  LaioMon  v.  WilliatMon  Coal  d  Coke  Co.,  61  W.  Va.  609,  67  S.  E.  258 
.(1907).  A  lease  of  coal  and  coke  lands  provided  that  the  lessee  should  pay 
a  minimum  royalty  "whether  the  quantity  of  coal  mined  or  coke  manu- 
factured shall  produce  that  amount  of  royalty  or  not,"  and  that  in  case 
the  lessee  failed  to  comply  with  the  provisions  of  the  lease  as  to  the  pay- 
ment of  royalties  or  as  to  the  development  of  the  property,  the  lease  should 
be  forfeited.  It  was  held  that  there  was  an  absolute  undertaking  to  pay 
rent,  that  the  forfeiture  was  at  the  option  of  the  lessor,  and  the  lessee 
could  not  avoid  his  obligation  by  the  mere  failure  to  enter  upon  the  land 
and  occupy  or  develop  it 

Robinson  v,  Kistler,  62  W.  Va.  489,  59  S.  E.  505  (1907).  A  mining  lease 
on  royalty  provided  a    fixed    minimum    below    which    the    royalty    was 
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not  to  fall  except  "in  case  of  strikes,  accidents  or  any  cause  of  stoppage 
of  transportation  over  which"  lessee  "has  no  control,  and  he  is  disahled~ 
and  prohibited  thereby  from  mining  or  shipping  coal  from  the  said  mine." 
A  failure  in  car  supply  was  a  "cause  of  stoppage  of  transportation,*'  and 
during  the  stoppage  the  lessee  was  liable  only  for  the  royalty  on  the  coal 
actually  mined  and  shipped.  *  The  words  "over  which  lessee  has  no  control" 
are  the  same  as  "for  which  lessee  is  not  to  blame,"  or  "without  lessee^s 
fault,"  relating  only  to  the  personal  and  immediate  control  of  the  lessee, 
and,  in  order  to  take  advantage  of  it,  he  was  not  bound  to  sue  the  rail- 
road companies  or  take  any  other  uncertain  proceedings. 

Moore  v.  Ohio  Valley  Gas  Co.,  63  W.  Va.  455,  60  S.  B.  401  (1908).  An 
oil  and  gas  lease  provided  that  "if  gas  only  is  found  and  the  same  is  marketed 
off  the  premises,"  lessee  "agrees  to  pay  $5  per  pound  per  annum  payable 
semi-annually  in  advance  for  each  pound  registered  in  one  minute  on 
casing  at  well  six  months  from  date  of  completion."  No  test  of  the 
pressure  was  made  at  the  time  appointed,  but,  based  on  the  pressure 
ascertained  when  the  well  was  completed,  lessee  paid  the  first  semi-annual 
instalment  shortly  after  taking  such  pressure.  In  a  suit  for  the  next  instal- 
ment, held  that  it  would  be  presumed,  until  the  contrary  is  shown,  that 
the  pressure  in  the  well  continued  as  shown  at  its  completion. 

Smith  V.  South  Pcfin  Oil  Co.,  59  W.  Va.  204,  53  S.  E.  152  (1906).  See 
this  case  on  page  227. 

III.    The   Premises. 

A.    Rights  Ornxcing  out  of  the  Description  or  Nature  of  these  or  Incident 

thereto. 


p.  123. 

United  States. 

Delaware,  L.  d  W.  R.  Co.  v.  Gleason,  86  C.  C.  A.  383,  159  Fed.  383  (1908), 
3rd  Circ,  reversing  Hoysradt  v.  Delaware,  L.  &  W.  R.  Co.,  151  Fed.  321 
(1907).  G.  G.  M.  D.  Pa.  A  deed  made  in  1823  conveyed  "All  tliat  certain 
coal  bed  on  the  Lackawanna  Creek,  on  lot  No.  1  ♦  ♦  ♦  qq^  occupied 
by  the  said  Wilson,  together  with  a  road  and  cartway  to  and  from  said 
coal  bed  to  the  public  road,  etc."  This  was  held  to  pass  the  entire  vela 
underlying  the  lot,  and  not  only  the  part  which  had  been  opened  and 
worked  by  Wilson.  The  plain  meaning  of  "coal  bed"  "is,  and  always  has 
been,  a  bed  of  coal,  just  as  the  meaning  of  *coal  vein'  is  a  vein  of  coal, 
and  never  could  have  been  anything  else.  A  *bed'  has  been  well  defined  as 
being  synonymous  with  *vein\  It  is  not  a  section  or  piece  of  one."  The 
words  were  not  ambiguous;  evidence  to  explain  their  meaning  was  not 
admissible.  It  was  error  to  admit  contemporary  deeds  containing  the 
expression  "coal  bed"  for  that  purpope.     (The  court  below,  relying  upon 
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intrinsic  evidence  and  the  opinion  of  Gonyngliam,  J.,  in  Gloniuger  v. 
Fninkiin  Coal  Co.,  55  Pa.  9,  had  held  that  "coal  bed'*  was  synonymous  with 
qnarry,  **a  worlslng  made  on  the  front  or  face  of  the  vein  at  the  particular 
place.") 


Indianapolis  Qas  Co.  v.  Pierce,  36  Ind.  App.  673,  76  N.  E.  173  (1905). 
See  this  case  on  page  150. 

Pittinger  v.  Ramage,  40  Ind.  App.  486,  82  N.  E.  478  (1907).  An  oil  and 
gas  lease  required  lessee  to  sink  seven  wells  within  a  fixed  time,  and  gave 
blm  the  right  to  retain  ten  acres  of  the  land  for  each  well  sunk.  Lessee 
completed  but  two  wells,  whereupon  lessor  brought  suit  to  quiet  title  to 
all  but  twenty  acres  of  the  tract,  said  tweuty  acres  being  selected  by 
leflsor.  Held,  in  the  absence  of  an  agreement  describing  the  premises 
reserved  for  each  well,  the  lessor  cannot  arbitrarily  set  off  twenty  acres 
as  a  reservation  for  the  two  active  wells  and  have  his  title  quieted  as  to 
the  rest,  but  the  choice  is  upon  lessee  upon  whom  demand  must  be  madei 
If  he  does  not  act  within  a  reasonable  time,  the  courts  may  be  called  upon 
to  do  so. 

New  York. 

Jones  V.  Mount,  74  N.  E.  1032  (1905).  An  oil  and  gas  lease  provided 
that  if  eight  wells  were  not  drilled  within  a  fixed  time  the  lessee  should 
surrender  his  right  to  drill  all  of  the  land  excepting  ten  acres  for  each  well 
drilled.  The  lessee  drilled  but  one  well,  whereupon  the  lessor  sought  to 
quiet  title  for  all  of  the  tracts  except  ten  acres.  The  bill  was  dismissed 
because  there  was  no  method  for  determining  the  description  of  the  land 
to  which  the  lessee  was  entitled  as  appurtenant  to  the  well  drilled. 

Ohio. 

Fouler  v.  Delaplain,  79  Ohio,  279,  87  N.  E.  260  (1909).  An  oil  lease 
granted  "the  exclusive  right  to  mine  for  and  produce  petroleum  and 
natural  gas  from  and  the  possession  of  so  much  of  430  acres  of  land  as 
Dmy  be  necessary  therefor;  lessee  is  to  have  all  the  rights  and  privileges 
necessary  for  the  proper  use  and  enjoyment  of  this  lease."  "The  lease 
contains  no  stipulation  authorizing  the  lessee  to  sublet  to  his  employes 
any  of  the  surface  for  barns,  residences,  yards,  gardens,  pasture  lots,  etc., 
as  accessory  to  and  convenient  for  the  operation  of  the  lessee's  mining 
privileges;  but  the  right  to  the  surface  is  expressly  and  clearly  restricted 
to  so  much  as  may  be  ^necessary*  for  mining  and  producing;  that  is  for 
stationing  and  operating  machinery,  tanks,  pipes,  and  the  like,  with  the 
right  of  passage  to  and  from  the  same." 
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Pennsylvania. 

Lynch  v,  Burford,  201  Pa.  52,  50  Atl.  228  (1901).  B.  leased  to  L.,  for 
the  purpose  of  drilling  and  testing  for  oil  a  tract  of  five  acres,  part  of  his 
farm  ^'subject  to  a  reservation  surrounding  farm  buildings  and  marked 
by  stakes,  and  as  a  protection  against  fire."  The  lessor  was  held  to  have 
no  right  to  drill  a  well  on  this  reservation.  The  lessee's  rights  were  ex- 
clusive, and  applied  to  the  entire  tract,  but  in  locating  wells  he  was  con- 
fined to  the  ground  outside  the  reservation.  The  object  of  the  provision 
was  the  protection  of  the  lessor's  buildings,  and  it  did  not  reserve  to  him 
any  right  to  take  oil. 

King  v.  New  York  d  Cleveland  Oas  Coal  Co.,  204  Pa.  62§,  54  Atl.  477 
(1903).    When  the  description  in  a  deed  or  devise  is  clear  and  explicit 
and  without  ambiguity,  there  is  no  room  for  construction  or  for  the  ad 
mission  of  parol  evidence,  to  prove  that  the  parties  intended  something 
different 

Where  the  petition  by  an  executor  for  an  order  to  sell  real  estate  for 
the  payment  of  debts  variously  describes  the  property  to  be  sold  as  a 
"body  of  coal"  and  *'the  coal  underlying  the  said  real  estate"  and  "the 
whole  of  said  coal  underlying  the  surface,"  and  the  decree  based  on  the 
petition  describes  it  as  "the  coal  and  privileges"  mentioned  in  the  petition, 
and  the  executor's  deed  describes  It  as  "the  coal  underlying  the  testator's 
land  hereinafter  described,"  it  is  error  in  a  subsequent  ejectment  by  per- 
sons claiming  under  the  will  of  the  testator  to  permit  the  plaintiffs  to 
offer  parol  evidence  to  show  that  the  coal  mentioned  In  the  executor's 
deed  was  the  Pittsburg  vein  only,  and  not  other  coal  underlying  the  land. 

In  re  Redstone  Oil,  Coal  d  Coke  Co.'s  Dinmlution,  207  Pa.  125,  5(5  All.  'X'^ 
(1903).  A  written  contract  for  the  sale  of  coal  provided  as  follows:  "It 
is  mutually  agreed  by  the  parties  hereto  that  all  coal  and  surface  land 
agreed  to  be  conveyed  hereby  shall  be  surveyed  and  for  any  number  of 
acres  of  coal  not  delivered  there  shall  be  deducted  two  hundred  and  fifty 
dollars  per  acre  from  said  consideration,  per  acre  for  coal  owned,  and 
one  hundred  dollars  per  acre  for  surface,  as  the  result  of  said  survey  shall 
determine."  There  then  followed  a  schedule  headed  thus:  "The  property 
included  in  the  coal  mine  or  coal  plant  hereinbefore  referred  to  is  sub- 
stantially as  follows."  Then  after  enumerating  several  particulars  the 
following  words  occured:  "Coal  unmined  about  three  thousand  five  hund- 
red acres  available  coal."  It  apiHiared  that  out  of  the  whole  acreige 
mentioned  about  thirty -eight  acres  hud  been  mined  out  by  the  grantors, 
and  the  parties  agreed  that  there  should  be  deducted  for  this  deficiency 
two  hundred  and  fifty  dollars  per  acre.  Tt  also  appeared  that  a  i»"-c 
ran  over  the  land,  and  that  a  railroad  had  been  constructed  over  it  The 
purchasers  claimed  that  the  coal  under  the  creek  and  the  railroad  was  not 
available  coal  within  the  meaning  of  the  contract,  and  that  it  could  not  be 
mined  without  flooding  and  without  destruction  of  the  surface.  The 
evidence  showed  that  the  coal  both  under  the  creek  and  under  the  railroad 
could  to  a  large  extent  be  mined  out  by  leaving  proper  supports,  but  that 
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thlB  could  only  be  done  at  a  greatly  enhanced  cost  Held  that  the  coal 
under  the  creek  and  the  railroad  was  as  a  fact  available,  although  at  a 
loBS.  "As  to  the  question  of  law,  the  legal  interpretation  of  the  writing, 
we  agree  with  the  auditor  in  holding,  that  *the  parties  to  the  contract 
contemplated  a  deduction  for  the  deficiency  in  the  absolute  acreage  of  the 
coal  delivered  and  not  for  the  deficiency  in  the  available  acreage.'  The 
object,  in  view  of  both  parties,  was  the  sale  of  the  entire  property  of  the 
grantors;  it  was  also  agreed  that  the  coal  and  surface  should  be  ascer- 
tained by  survey  and  for  any  acres  of  coal  not  'delivered'  a  deduction 
should  be  made;  all  the  acres  of  coal  forming  the  subject  of  the  contract 
were  delivered  except  the  37.84  acres  already  mined  out  by  the  grantors. 
The  creek  and  the  railroad  were  on  the  land  conspicuously  before  the 
eyes  of  both  parties;  it  was  as  well  known  to  them  at  the  date  of  the 
contract  as  at  any  time  since,  that  coal  seams  underlaid  both  and  that 
acreage  under  both  would,  in  a  deed  describing  the  property,  convey  the 
underlying  coal ;  or  adopting  the  language  of  the  parties  would  'deliver' 
it,  yet  no  stipulation  against  paying  for  these  acres  was  made ;  no  reference 
by  name  signifying  such  Intention  was  Intimated.  The  word  'available' 
occurs  In  the  schedule  in  this  connection:  'Goal  unmined  about  three 
thousand  five  hundred  acres  available  coal.*  The  obvious  purport  of  these 
words  Is,  that  some  acres  had  been  mined,  therefore  that  was  not  available 
and  should  be  deducted ;  they  in  no  reasonable  sense  modify  or  change  the 
sweeping  import  of  the  previous  words,  that  there  was  only  to  be  a  deduc- 
tion 'for  any  number  of  acres  of  coal  not  delivered.* " 

West  Virginia. 

Biggins  r.  Round  Bottom  Coal  d  OoJce  Co.,  63  W.  Va.  218,  59  S.  E.  1064 
(1907).  A  deed  granted  the  northeastern  section  of  a  large  tract  known 
to  contain  coal,  also  the  prlvll^e,  should  the  grantee,  his  heirs  or  assigns 
open  a  coal  mine  on  the  tract  granted,  "of  undermining  southward  beyond 
the  lines  of  said  tract  so  far  as  not  to  injure  the  tract  of  land  of  which 
this  was  a  part  and  now  taken  from."  Held  that  this  conveyed  title  to 
the  corpus  of  the  coal  in  the  residue  of  the  tract  lying  to  the  south  and 
flouthweet  of  the  parcel  granted,  openings  for  the  removal  of  said  coal, 
however,  to  be  only  through  the  tract  granted  in  fee. 


B.    Fixtures  and  Appurtenances, 
p.  127. 

Alabama. 

}iew  Connellsville  Coal  d  Coke  Co,  v,  Kilgore,  50  So.  205  (1009).  A 
signal  rope  in  a  coal  mine  which  extends  from  the  hoisting  engine  on  the 
top  of  the  ground  into  the  mine,  used  to  signal  the  engineer,  is  a  part  of 
the  ways,  works,  machinery  or  plant.    Likewise,  a  skldway  built  of  tim- 
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bers  in  k  coal  mine  on  which  a  bucket  is  operated  to  hoist  coal  and  timber 
out  of  the  mine  by  a  rope  attached  to  the  bucket  from  a  hoisting  engine 
on  top  of  the  ground,  pursuant  to  signals  given  to  the  engineer  by  a  wire 
connected  with  the  engine  and  extending  down  into  the  mine,  is,  with 
the  bucket,  a  part  of  the  plant 

Arkansas. 

Cherokee  Const.  Co.  v.  Bishop,  86  Ark.  489,  112  S.  W.  189,  126  Am.  St 
Rep.  1098  (1908).  A  mining  lease  required  lessee  to  pay  taxes  on  the  im- 
provements which  were  not  to  be  removed  until  full  royalty  had  been 
paid,  lessor  being  given  a  first  lien  on  all  such  improvements  and 
machinery  to  secure  the  royalty;  but  lessee  might  remove  the  machinery 
subject  to  the  conditions  of  the  lease.  Held  such  improvements  and 
machinery  were  not  fixtures,  lessor's  only  interest  therein  being  a  lien 
for  unpaid  royalty. 

Illinois. 

Consolidated  Coal  Co.  v.  Savitz,  57  111.  App.  659  (1894).  A.  leased  to  B. 
all  the  coal  and  other  minerals  under  a  tract  of  land  "together  with  all 
buildings,  air  shafts,  machinery,  mine  boxes,  tools,  supplies  and  appliances 
thereto  belonging  or  appertaining."  A  side  track  from  a  railroad  passing 
over  the  property,  which  was  built  for  use  in  connection  with  the  mine 
and  for  no  other  purpose,  which  was  necessary  for  the  transportation  of 
the  coal,  without  which  the  mine  was  practically  useless  and  of  which  the 
lessee  took  possession,  was  an  appurtenance  of  the  leased  premises  and 
passed  therewith  "as  a  necessary  part  thereof,  even  without  the  use  of 
the  word  appurtenances."  This  side  track  having  been  removed  by  the 
railroad  company,  the  lessee  was  liable  to  the  lessor  for  permissive  waste. 

Hewitt  V.  Watertown  Steam  Engine  Co.,  65  111.  App.  153  (1895).  A 
steam  engine  used  to  operate  an  electric  mining  plant  by  lessee,  and 
capable  of  removal  withouut  injury  to  the  mine,  was  held  to  be  a  chatM 
in  an  action  of  r^levin  by  the  vendor  of  the  engine. 

Hetcitt  V.  General  Electric  Co.,  164  111.  420,  45  N.  E.  725  (1896).  See 
01  111.  App.  168  (vol.  1,  p.  128),  reversed  on  another  point,  but  approved 
as  to  pf)iiit  there  stated. 

Junction  Min.  Co.  v.  Springfield  Junction  Coal  Co.,  222  111.  600.  78  N. 
E.  902  (1906).  A  proviso  in  a  mining  lease  authorising  the  lessee  to  re- 
move machinery,  etc.,  as  he  may  deem  advisable,  from  its  present  to 
other  locations  upon  the  demised  premises,  together  with  a  proviso  that, 
at  the  end  of  the  term,  the  lessee  surrender  possession  of  the  premises  In 
good  condition  as  an  entire  mining  property,  leaving  all  shafts,  etc,  so 
that  lessor,  by  exercising  ordinary  skill  in  mining,  might  continue  the 
work  with  the  machinery  on  the  mines  to  mine  unopened  mines,  author- 
izes the  removal  of  hoisting  machinery  from  an  unsafe  to  a  safe  shaft* 
but  does  not  contemplate  that  the  structures  so  moved  shall  be  retamed 
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to  their  original  locations,  or  that  lessee  shall  rebuild  structures  on  the 
premises  abandoned  and  unused  when  the  lessee  took  possession,  and  sub- 
sequently destroyed  by  fire  through  no  fault  of  the  lessee. 

Gillespie  v.  Fulton  Oil  d  Gas  Co,,  239  111.  320,  88  N.  E.  192  (1909).  A 
lease  of  the  oil  and  gas  in  certain  premises  for  the  term  of  five  years,  and 
as  much  longer  as  oil  or  gas  is  found  in  paying  quantities,  provided  that 
if  oil  was  found  the  lessor  was  to  have  one-eighth  of  the  product,  but  that, 
in  case  no  paying  well  was  completed  within  five  years,  the  lease  was 
to  be  null  and  void.  On  a  bill  for  an  injunction  and  account  against  one 
claiming  under  a  subsequent  lease,  a  decree  was  entered  in  which  the 
defendant  was  inter  alia  ordered  to  deliver  up  all  personal  property  on 
the  leasehold.  This  was  held  to  be  erroneous  so  far  as  it  covered 
machinery  and  materials  brought  upon  the  property  by  the  defendant  and 
used  in  drilling  wells  or  pumping,  conveying  and  storing  the  oil  produced, 
and  not  being  a  part  of  the  wells  themselves.  "The  complainant  had  no 
title  to  the  premises,  nor  even  to  the  oil  or  gas  under  them.  What  he 
acquired  by  the  lease  was  merely  the  right  to  go  upon  the  premises  and 
explore  for  oil  or  gas,  and  if  found,  to  produce  them  according  to  the 
letter  of  the  lease.  It  is  this  right  which  the  defendants  invaded.  The 
fact  that  they  did  so  did  not  forfeit  their  ownership  of  the  property  which 
they  brought  on  these  premises,  even  though  it  was  used  in  prosecuting 
their  illegal  operations,  nor  did  it  transfer  such  ownership  to  the  com- 
plainant." 

Indiana. 

Perry  v.  Acme  Oil  Co.,  80  N.  E.  174  (1907).  As  a  general  proposition, 
whatever  is  annexed  to  the  realty  becomes,  in  contemplation  of  law,  a 
l>art  thereof,  and  subject  to  the  same  rules  of  property  as  the  soil  itself. 
This  is  the  case  with  casing  and  drive  pipes  placed  in  oil  wells  in  the  con- 
struction thereof  which  become  a  part  of  the  wells  and  the  removal  of 
which  would  destroy  the  wells.  Hence,  where  an  oil  lease  provided  that 
the  lessee  might  *'ren)ove  aU  property  at  any  time,"  and  also  provided 
that  the  failure  to  operate  any  one  well  for  sixty  days  or  to  pay  a  penalty 
therefor,  should  work  a  surrender  to  the  lessor,  the  right  of  removal 
niK>u  the  failure  to  operate  or  to  pay  the  penalty  was  only  for  a  limited 
time  and  cmly  embraced  trade  fixtures  which  could  be  easily  removed.  It 
(lid  not  extend  to  property  which  had  ceased  to  belong  to  the  lessee  and 
Imd  l^ecnmie  part  of  the  rejilty.  T'pon  a  surrender  that  becsiine  the  i»;n[.ti  • » 
of  the  lessor,  who  was  not  liable  to  the  lesflee  for  its  value. 

/V/r//  r.  Acme  Oil  Co.,  88  X.  E.  859  (1909).  Machinery  and  fixtures 
]»Ia(-ed  on  real  estate,  leased  for  the  purpose  of  drilling  for  gas  and  oil, 
do  not  become  permanent  fixtures  nor  parts  of  the  freehold  by  reason  of 
such  annexation  as  is  necessary  to  develop  the  premises  according  to  the 
terms  of  the  lease,  and  title  to  such  machinery  and  fixtures  does  not  vest 
in  the  lessor  because  of  a  forfeiture  of  the  lease.  Where  the  right  to  re- 
move pr(>i)erty  "at  any  time"  has  been  expressly  reserved  in  the  lease,  such 
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a  right  is  not  unlimited  as  to  time,  but  is  limited  to  a  reasonable  time 
after  the  expiration  of  the  lease. 

Kentucky. 

Earner  v.  Bryant,  103  Ky.  723,  46  S.  W.  14  (18d8).  B.  owned  a  tract 
of  six  acres  ui)on  which  there  was  a  stone  quarry,  and  ui)ou  which  he 
built  a  switch  and  switch  track  connecting  the  quarry  with  a  railroad. 
R.  conveyed  to  H.  a  portion  of  this  tract,  "and  the  appurtenances  and 
privileges  thereunto  belonging,"  and  H.  and  his  successors  in  title  con- 
tinued to  work  the  quarry  and  to  use  the  switch  and  track  which  was  upon 
the  remaining  land  of  R.,  who  acquiesced  in  this  use.  R.  then  sold  to 
K. 

Held,  1st,  that  the  right  to  use  the  switch  passed  to  H.  and  his  grantees 
by  the  appurtenance  clause  above  quoted,  as  interpreted  by  the  conduct 
of  the  parties ;  2nd,  that  the  right  to  this  use  was  an  easement  by  prescrip- 
tion; 3rd,  that  this  being  the  only  practical  way  to  use  the  quarry,  the 
switch  was  a  way  of  necessity  which  passed  by  the  grant  of  the  land  to  H. 

Duff  V.  Bailey,  29  Ky.  Law  Rep.  919,  90  S.  W.  577  (1906).  The  lessee 
in  an  oil  and  gas  lease  having  abandoned  the  same,  the  lessor  destroyed 
and  sold  the  machinery  on  the  property  belonging  to  the  lessee.  It  was 
held  that  the  latter  could  recover  damages  therefor.  After  the  letise  had 
expired  the  lessor  could  have  compelled  the  lessee  to  remove  the  machinery, 
and  upon  his  failure  to  do  so  within  a  reasonable  time,  might  have  re- 
moved them,  doing  no  more  injury  than  was  reasonably  necessary,  and 
charging  the  cost  to  the  lessee;  but  even  though  the  leaving  of  the 
machinery  upon  the  property  was  a  trespass  by  the  lessee,  the  lessor  had 
no  right  to  destroy  It  or  convert  it  to  his  own  use. 

New  York. 

Massachusetts  Nat,  Bank  v,  Shinn,  18  App.  Div.  276,  46  N.  Y.  Supp.  329 
(1897).  A  lease  of  all  the  iron  ore  on  certain  land  and  the  right  to  mine 
the  same,  in  which  the  lessee  covenants  among  other  things  to  timber  the 
shafts,  "which  timbering,  shall,  at  the  termination  of  this  lease,  or  any 
renewal  thereof,  be  regarded  by  the  parties  as  fixtures,"  and  which  further 
contains  covenants  providing  that  In  the  event  of  a  surrender  of  the  lease 
the  lessee  will  permit  a  re-entry  by  the  lessor  20  days  before  actual  sur- 
render for  the  purpose  of  enabling  the  lessor  to  instal  pumping  machinery 
to  keep  the  mine  from  filling  with  water,  and  that  the  lessee  will,  if  the 
lessor  so  desires,  at  the  expiration  of  the  lease  or  any  renewal  thereof, 
"sell  to  the  lessor  all  the  mining  machinery,  buildings  and  other  erections'* 
upon  the  premises  at  a  valuation,  and  if  such  purchase  is  not  made,  the 
lessee  shall  have  CO  days  In  which  to  remove  such  machinery,  build- 
ings or  other  erections,  indicates  an  intention  that  the  mining  plant 
to  be  erected  by  the  lessee  shall  remain  personal  property  and  that  the 
lessee  shall  have  the  right  to  remove  it,  provided  he  exercises  that  right 
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before  the  term  expires,  or  in  any  event  before  yielding  up  possession  of 
the  leased  premises ;  and  a  mortgagee  of  the  machinery  and  trade  fixtures 
acquires  the  right  to  remove  them  under  the  same  circumstances. 

Where  the  lessee,  however,  fails  to  exercise  such  right,  either  before  or 
at  the  time  of  his  ejection  for  nonpayment  of  rent,  and  no  action  to  fore- 
close the  mortgage  is  brought  until  four  months  thereafter,  the  right  of 
the  mortgagee  to  remove  the  fixtures  is  lost 

Ohio. 

Siler  V.  Qlobe  Window  Glass  Co.,  21  Ohio  Circ.  Ct  R.  284  (1900).  A 
tenant  under  an  oil  and  gas  lease  has  the  right,  upon  the  expiration  of 
the  term  or  upon  abandonment  of  the  wells  because  unproductive,  to  draw 
and  remove  the  tubing,  casing,  and  drive-pipe  from  the  well,  they  being 
trade  fixtures. 

Niece  v.  Petcy,  29  Ohio  Glr.  Gt  R.  219  (1906) .  Under  the  usual  practice 
in  oil  fields  respecting  negotiations  concerning  the  sale  or  mortgage  of  a 
lease  in  operation,  the  equipment  is  regarded  as  part  of  the  lease,  all  the  per- 
sonalty on  the  property  following  the  lease.  In  judicial  sales  the  terms 
of  the  decrees  themselves  fix  the  subject-matter  of  the  sales.  If,  however, 
a  decree  is  construed  to  pass  the  lease  only,  but  nevertheless  the  equipment 
is  sold  with  it  through  the  connivance  of  the  lessee,  he  is  subsequently 
estopped  to  claim  the  equipment    , 

Pennsylvania. 

Wick  V.  Bredin,  189  Pa.  83,  42  Atl.  17,  43  Weekly  Notes  Cases,  323 
(1898).  A  grant  of  coal  underlying  a  tract  of  land  provided  for  forfeiture 
for  nonpayment  of  royalty  and  also  that  the  lessee  should  '*have  the  right 
to  abandon  said  lands  and  mining  at  any  time  and  remove  all  their  build- 
ings and  fixtures."  BoUers,  engines,  pimips,  scales,  etc.,  placed  on  the 
property  by  lessee  for  the  purpose  of  mining,  were  not  fixtures,  did  not 
become  part  of  the  realty,  and  did  not  pass  to  the  lessor  upon  a  forfeiture. 
Their  character  was  not  determined  by  the  fact  of  physical  attachment 
but  was  a  question  of  intention,  and  the  above  quoted  clause  established 
an  intention  to  treat  them  as  personalty. 

Beech  Grove  C,  d  C.  Co.  v.  Mitchelh  193  Pa.  112,  44  Atl.  245,  (1899). 
Where  a  lease  provides  that  Improvements  made  by  the  lessee  shall  remain 
at  the  expiration  of  the  term,  but  expressly  excludes  "mules,  mine  or 
coal  cars,  powder,  mine  rails  and  tools"  from  the  lease,  the  provision  re- 
lates to  the  things  leased  and  the  lessee  may  remove  a  haulage  system 
which  has  be^i  Introduced  to  take  the  place  of  mules,  where  it  appears 
that  such  a  system  was  not  in  general  use  when  the  lease  was  made,  that 
its  introduction  was  not  contemplated  by  either  party,  and  that  It  was  an 
appliance  which  could  be  removed  without  injury  to  the  land  and  could 
be  used  in  another  mine. 
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Ca88€ll  V.  Crothers,  193  Pa.  359,  44  Atl.  446  (1899).  When  an  oil  leas« 
nms  for  a  term  certain  and  for  so  long  as  oil  is  found  in  paying  quantities, 
the  lessee  has  a  reasonable  time  after  the  expiration  of  the  lease  in  which 
to  remove  his  machinery,  but  he  cannot  recover  it  by  ejectment 

Smith  V.  Hickman,  14  Pa.  Super.  Ct.  4G  (1900).  Plaintiff  leased  land  to 
defendants  for  five  years  ''and  as  much  longer  as  oil  or  gas  is  found  in 
paying  quantities."  The  lease  provided,  "It  Is  further  agreed  that  if  gas 
is  found  in  paying  quantities,  the  consideration  *  *  *  shall  be  $r>0() 
per  annum.  •  •  •  in  ease  gas  is  not  found  in  sufficient  quantity  to 
market,  the  party  of  the  first  part  can,  if  he  wishes,  have  the  gas  by  paying 
ordinary  price  for  casing  and  rig."  Lessee  worked  the  land  for  10  years 
and  then  abandoned  it.  Held  that  the  lessor  had  a  right  to  the  casing  and  rig 
upon  paying  its  value.  The  right  was  not  taken  away  by  the  fact  tliat 
gas  had  been  found,  i.  e.,  discovered.  "The  word  'found'  when  it  referred 
to  the  lessee  had  the  same  meaning  as  'obtained';  when  applied  to  the 
well  it  meant  'supplied' ". 

Linden  Oil  Co,  v,  Jennings,  207  Pa.  524,  56  Atl.  1074  (1904).  Where  a 
lessee  under  an  oil  lease  entered  upon  the  leased  premises  with  notice  of 
a  claim  of  a  prior  lessee,  and  the  prior  lease  is  subsequently  adjudged 
valid,  the  owner  of  the  prior  lease  has  no  right  to  take  possession  of 
personal  property  placed  on  the  premises  by  the  owner  of  the  subsequent 
lease,  nor  even  of  property  attached  to  the  land,  where  the  subeeqaent 
lessee  has  the  right  to  remove  such  property  under  his  agreement  with  the 
landowner. 

"It  is  argued  for  appellants  that  the  casing,  rig,  etc.,  became  fixtures 
and  thereby  i>art  of  the  land.  But  this  would  not  help  the  case.  A]«- 
l)ellants  were  not  lessees  of  the  land  but  only  of  the  right  to  explore  for 
and  produce  oil  from  it.  The  right  to  property  attached  to  the  land  and 
left  on  it  as  fixtures  would  not  be  in  appellants  but  in  the  lessor  as 
landowner,  and  by  his  lease  to  plaintiff  he  gave  the  latter  the  right  to  re- 
move all  such  property  placed  on  the  land  by  It.'* 

Utah. 

Couch  r.  Welsh,  24  Utah,  36,  66  Pac.  600  (1901).    The  leasees  of  a  min- 
\uiz  (Ijiim  may.  at  the  expiration  of  the  lease,  remove  buildings  aiirt  ntH 
road  tracks  erected  by  them  during  the  term  on  the  demised  premUieB,  if 
the  lease  does  not  provide  expressly  to  the  contrary,  and  If  such  r^noval 
floes  not  cause  any  material  injury  to  the  realty. 
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IV.    The  Subject  of  the  Lease  and  the  Right  of  the  Lessee  to  Min- 
erals Not  Enumerated  in  his  Lease. 

p.  130. 

Alabama. 

UcComhs  V.  Stephenson,  154  Ala.  109,  44  So.  867  (1907).  The  word 
"minerals"  as  used  in  conveyances  of  mineral  interests  in  lands  Includes 
all  substances  In  the  earth's  crust  which  are  sought  for  and  recovered  for 
the  substance  in  itself;  it  is  not  limited  to  metallic  substances,  but  in- 
cludes salt,  coal,  clay,  stone  of  various  sorts,  petroleum,  natural  gas,  etc. 
A  deed  conveying  the  "coal,  ores  and  other  minerals  and  metals"  in  certiiin 
lands,  conveys  the  shale  in  the  land  also. 

Colorado. 

Isabella  Gold  Min.  Co.  v.  Glenn,  37  Colo.  ^166,  86  Pac.  349  (1906).  A 
mining  lease  demised  *'all  of  the  veins  outcropping  within  and  belongings 
to  the  southeasterly  five  hundred  feet  of  the  C.  Lode  mining  claim."  This 
was  held  to  include  not  only  all  veins  which  outcropped  within  the 
territory  indicated,  but  also  all  other  veins  which  apezed  therein,  although 
they  did  not  outcrop  on  the  surface,  these  veins  being  veins  which  be- 
longed to  the  territory  indicated. 

lUinois. 

Smoot  V.  Consolidated  Coal  Co,,  114  111.  App.  512  (1904).  See  this  case 
on  page  39. 

Can  trail  Co-operative  Coal  Co,  v.  Level,  139  111.  App.  104  (1908).  See 
this  case  on  page  148. 

Kentucky. 

Jones  V.  American  A8s*n,  120  Ky.  413,  27  Ky.  Law  Rep.  804,  8C  S.  W. 
1111  (1905).  Where  the  habendum  of  a  deed  excepted  all  the  coal  banks 
in  the  land  granted,  and  at  the  time  of  the  making  of  the  deed  the  land 
was  wild  and  there  was  no  commercial  development  of  coal  mines,  the  ex- 
ertion will  be  construed  to  include  not  only  the  opened  mines,  of  which 
there  were  none,  but  all  the  veins^  of  coal  in  the  ground. 

McKinney's  Heirs  r.  Central  Kentucky  Natural  Oas  Co.,  120  S.  W.  314 
(1909).  The  words  **other  minerals"  or  "other  vnUuible  luineralsr*  taken  in 
their  broadest  sense,  would  include  oil  and  gas  underlying  the  land 
deeded,  but  if  the  circumstances  of  the  sale  showed  that  the  parties  did 
not  contemplate  a  conveyance  of  oil  or  gas,  the  right  to  the  same  will  be 
held  not  to  have  passed. 
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Michigan. 

Weaver  v.  Richards,  156  Mich.  320,  16  Det  Leg.  N.  117,  120  N.  W.  818 
(1909).  The  use  of  the  words  "mlnerar*  or  ''minerals"  without  any 
qualiflcatlon  would  Include  both  oil  and  gas,  and  therefore  a  reservation 
of  minerals  in  place  in  the  earth  would  include  both  gas  and  oil,  coupled 
with  the  right  to  prospect,  explore  for  and  remove  these  minerals. 

New  York. 

Brady  v.  Smith,  181  N.  Y.  178,  73  N.  E.  963  (1905),  reversing  88  App. 
Div.  427,  84  N.  Y.  Supp.  1119,  and  Brady  v.  Brady,  31  Misc.  411,  65  N.  Y. 
Supp.  621.  A  conveyance  of  land  contained  the  following  exception :  "Ex- 
cepting and  reserving  therefrom  unto  the  parties  of  the  first  part,  their 
heirs  and  assigns  forever,  all  mines  and  minerals  which  may  be  found  on 
the  above  piece  of  land,  with  the  right  of  entering  at  any  time  with  work- 
men and  others  to  dig  and  carry  the  same  away."  A  part  of  the  land  was 
largely  covered  with  limestone  or  granite  rising  above  the  natural  surface, 
and  the  chief  value  of  this  part  consisted  of  this  stone.  It  was  held  that 
the  term  minerals  in  the  above  exception  did  not  include  this  stone. 

"The  first  point  to  be  observed  is  that  the  word  'minerals',  as  used  in 
this  reservation,  is  eoiipletl  with  'mines'  by  the  coiijnncti\e — *all  ii)int"<  ;in»l 
minerals*.  This  shows  that  the  grantor  had  in  mind  the  reservation  of 
mines  and  their  contents,  to  wit,  'minerals*.  This  is  further  emphasized 
by  the  word  'found',  'which  may  be  found  on  the  above  piece  of  land'.  It 
appears  in  the  findings  that  immense  boulders  and  ledges  of  limestone 
crop  out  on  the  surface  of  these  premises,  and  it  would  be  a  strained  and 
unnatural  construction  to  assume  that  the  language  commented  upon 
above  refers  to  stone  lying  open  to  the  view,  and  that  the  same  may  be 
removed  by  open  quarrying  and  blasting,  destructive  of  the  surface,  under 
the  reservation,  of  'all  mines  and  minerals  which  may  be  found*.  ♦  ♦ 
The  word  '-llg'  has  a  te<linical  meanir^.  when  tho  context  is  i'nisidiT.Ml. 
and  does  not  api>ly  to  open  qnariyint;  and  blasting. 

"It  is  true,  under  scientific  definition,  the  world  of  matter  is  divided  into 
three  general  subdivisions,  animal,  vegetable  and  mineral.  It  is  equally 
true  that  in  the  ordinary  phraseology  of  mankind  a  mineral  Is  a  word 
limited  largely  to  metallic  substances".  "Each  case  must  be  decided  upon 
the  language  of  the  grant  or  reservation,  the  surrounding  circumstances 
and  the  intention  of  the  grantor  if  it  can  be  ascertained.  The  adoption 
of  arbitrary  definitions  in  reference  to  mineral  substances  buried  in  the 
earth  is  not  permissible.  The  word  'mineral'  standing  by  itself  might 
under  a  broad,  general,  popular  definition,  embrace  the  soil  and  all  that  is 
to  be  found  beneath  its  surface;  under  a  strict  definition  it  might  be 
limited  to  metallic  substances,  and  under  a  definition  coupling  it  with 
mines  it  covers  all  substances  taken  out  of  the  bowels  of  the  earth  by  the . 
process  of  mining."  (The  same  deed  came  up  for  construction  in  1902  in 
the  IT.  S.  Circuit  Court  of  Appeals  for  the  Third  Circuit  in  Phelps  ▼. 
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Charcli  of  Our  Lady,  Help  of  X^hristians,  115  Fed.  882,  where  Brady  v. 
Brady,  31  Misc.  411,  65  N.  Y.  Supp.  621,  was  followed  because  it  was  bind- 
ing as  the  law  of  the  state  in  which  the  land  was  situate.) 

Genet  V.  Delaware  d  H.  Canal  Co.,  163  N.  Y.  173,  57  N.  B.  297  (1900) ,  Id., 
186  N.  Y.  422,  79  N.  E.  437  (1906).    See  these  cases  on  page  154. 

Ohio. 

Detlor  t\  Eolland,  57  Ohio,  492,  49  N.  E.  690,  40  L.  B.  A.  266  (1898).  A 
conveyance  was  in  the  following  terms:  "Do  hereby  grai)t,  lar«rain,  sell  and 
.convey  to  D.,  his  heirs  and  assigns  forever,  all  the  coal  of  every  variety 
and  all  the  iron  ore,  fire  clay  and  other  valuable  minerals  in,  on  or  under 
the  following  described  premises  ♦  •  ♦  together  with  the  right  in 
perpetuity  to  the  said  D.  •  *  •  of  mining  and  removing  such  coal, 
ore  or  other  minerals  and  the  said  D.  *  •  «  shall  also  have  the 
right  to  the  use  of  so  much  of  the  surface  of  the  land  as  may  be  necessary 
for  pits,  shafts,  platforms,  drains,  railroads  switches,  sidetracks,  etc.,  to 
facilitate  the  mining  and  removal  of  such  coal,  ore  or  other  minerals  and 
no  more."  This  did  not  pass  the  oil  and  gas,  and  a  gas  and  oil  lease  by 
D.  to  others  was  void. 

1.  It  was  held  that  the  deed  was  to  be  construed  in  the  light  of  t;ie 
development  of  the  neighborhood  at  its  date.  At  that  time  oil  was  pro- 
duced in  small  quantities  within  from  10  to  20  miles  of  the  land,  but  there 
was  nothing  to  show  that  the  parties  knew  this. 

2.  The  incidents  granted  as  aliove  are  all  such  as  are  **i)eculiarly  ai)i)ii(!- 
able  to  the  mining  of  minerals  in  place"  and  not  to  such  as  are  in  their 
nature  of  a  "migratory  character**. 

"The  words  *other  minerals*  or  'other  valuable  minerals,'  taken  in  their 
broadest  sense,  would  include  petroleum  oil ;  but  the  question  here  is  did 
the  parties  intend  to  include  such  oil  in  the  mining  right."  Taking  all 
the  terms  of  the  conveyance  in  the  light  of  surrounding  circumstances, 
in  view  of  the  above  rule  of  construction,  and  Dunham  v.  Kirkpa trick,  101 
Pa.  36,  it  is  concluded  that  the  oil  did  not  pass. 

Pennsylvania. 

Dunham  v,  Kirkpatrick,  101  Pa.  36  (1882).  An  exception  in  a  deed  of 
"all  the  timbers  suitable  for  sawing,  also  all  minerals,**  does  not  include 
petroleum  olL  "It  is  true  that  petroleum  is  a  mineral ;  no  discussion  is 
needed  to  prove  this  fact  But  salt  and  other  waters,  impregnated  or  com- 
bined with  mineral  substances,  are  minerals ;  so  ato  rocks,  clays  and  sand ; 
anything  dug  from  mines  or  quarries ;  in  fine,  all  inorganic  substances  are 
classed  under  the  general  name  of  minerals.  But  if  the  reservation  em- 
braces all  these  things,  it  is  as  extensive  as  the  grant,  and  therefore  void. 
If,  then,  anjTthing  at  all  is  to  be  retained  for  the  vendor,  we  must,  by  some 
means,  limit  the  meaning  of  the  word  'minerals.*  **  "Certainly,  In  popular 
estimation,  petroleum  is  not  regarded  as  a  mineral  substance  any  more 
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than  is  animal  or  vegetable  oil,  and  it  can,  indeed,  only  be  so  dassifled  in 
the  most  general  or  sdentiflc  sense.  How,  then,  did  the  parties  to  the 
contract  under  consideration,  think  and  write?  As  scientists;  or  as 
business  men,  using  the  language  and  governed  by  the  ideas  of  every-day 
life? 

"As  we  have  before  observed,  if  this  reservation  is  to  have  a  strictly 
scientific  construction  it  is  as  extensive  as  the  grant,  hence,  works  its  own 
destruction;  on  the  other  hand,  if  we  adopt  the  popular  understanding 
we  cannot  regard  petroleum  as  a  mineral.''  "They  were  doubtless,  at  that 
time,  unaware  of  the  character  of  the  property  as  oil  territory.  But  if 
they  did  entertain  such  an  idea,  and  expected  to  reserve  oil  under  the 
general  term  'mineral,'  they  were  mistaken,  and  should  have  known  that 
they  were  using  that  word  in  a  manner  not  sanctioned  by  the  common 
understanding  of  mankind,  hence,  in  a  manner  that  could  not  be  approved 
by  the  courts  of  Justice." 

Verdolite  Co.  v,  Richards,  7  Northampton  Co.  R.  112  (1899).  The  right 
given  by  a  lease  to  take  "soapstone  only"  from  the  demised  premises 
will  not  restrict  the  lessee  from  the  removal  of  such  other  deposits 
as  are  absolutely  an  incident  to  the  enjoyment  of  that  right.  But 
although  what  is  necessary  to  the  enjoyment  of  the  demise  passes  with 
it  as  an  appurtenance  that  which  is  merely  important,  useful  or  convenient, 
does  not.  There  is  an  implied  covenant  not  to  mine  other  minerals,  the 
breach  of  which  will  be  enjoined. 

Snoirdcn  r.  Cavcnaugh,  10  Kulp,  1,  7  Northampton  Co.  R.  264  (1900). 
A  deed  of  the  surface  of  a  lot  of  land  excepted  and  reserved  all 
the  coal,  minerals  and  metals  in  and  under  said  lot,  with  a  right  to 
mine  and  remove  the  same.  Held  that  an  open  stone  quarry  which  was  on 
the  premises  at  the  time  of  the  conveyance  did  not  fall  within  such 
reservation,  but  passed  under  the  deed.  "It  is  true  that  the  word  'surface' 
has  been  technically  defined  to  mean  that  part  of  the  land  which  is  capable 
of  being  used  for  agricultural  purposes.  *  *  •  But  on  the  other 
hand  the  word  'surface'  may  be  used,  in  a  secondary  sense,  to  denote  the 
whole  of  the  soil  lying  over  a  mine,  whether  such  soil  itself  contains  min- 
erals or  not.  *  «  *  And  when,  as  here,  there  is  a  grant  of  all  the 
surface  of  a  certain  lot  of  land,  •  •  •  and  a  portion  of  this  area  is 
flat  quarry  stone,  exposed  to  full  view  and  not  covered  by  any  soil,  it  seems 

♦  ♦  ♦  that  the  plain,  simple  intent  expressed  is  to  convey  this  whole 
area,  whether  soil  or  stone,  and  that  to  give  the  word  'surface'  Its  technical 
meaning  would  pervert  the  plain  intention  of  the  parties." 

Burton  v.  Forest  Oil  Co.,  204  Pa.  349,  54  Atl.  266  (1903).  "The  learned 
trial  judge  was  right  in  excluding  the  testimony  offered  for  the  purpose 
of  showing  the  trade  meaning  of  the  word  'gas'  used  in  the  lease  between 
the  plaintiff  and  Guffey  and  Queen.  The  puri)ose  was  to  show  that  in 
the  oil  and  gas  business  the  word  'gas'  as  used  in  such  contracts  means 
gas  derived  from  a  gas  well  and  not  from  an  oil  well.  The  lease  granted 
the  right  to  drill  and  operaite  for  'petroleum  oil  or  gas'  and  provides  that 
if  gas  is  obtained  in  sufficient  quantities  to  utilize,  the  consideration  there- 
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for  should  be  |500  per  annum  for  each  well  drilled  on  the  premises.  The 
meaning  of  the  word  is  neither  ambiguous  nor  uncertain,  but  1b  well  under- 
stood. Nor  does  the  connection  in  which  It  is  used  give  it  a  meaning  re- 
quiring parol  evidence  to  explain  it  The  offer  was  in  effect  not  to  ex- 
plain, but  to  contradict,  the  explicit  proTislons  of  the  contract,  by  showing 
that  the  lessees  were  to  pay  for  the  gas  only  on  condition  that  it  was  pro- 
duced or  derived  from  a  gas  well.  This  would  have  been  In  direct  opposi- 
tion to  the  agreement  and  in  conflict  with  its  terms.  The  lease,  as  we  have 
seen,  granted  the  right  to  drill  for  oU  and  gas,  but  the  consideration  to  be 
paid  for  the  gas  did  not  depend  on  whether  it  was  derived  from  an  oil 
weU  or  a  gas  well,  but  whether  the  gas  was  'obtained  in  sufficient  quan- 
titieB  to  utilize.'  Parol  evidence  is  not  admissible  for  the  purpose  of 
making  a  new  and  different  agreement  for  the  parties  and  hence  the 
evidence,  the  rejection  of  which  is  complained  of  by  the  appellant,  was 
properly  excluded.*' 

Hendler  v,  Lehigh  Valley  R.  Co.,  209  Pa.  256,  58  Atl.  486,  103  Am.  St. 
Rep.  1005  (1904).  In  a  conveyance  of  land  there  was  a  reservation  of 
**all  coal  and  other  minerals  In,  under  and  upon  said  land."  A  subsequent 
conveyance  contained  a  reservation  of  minerals  as  fully  as  in  the  previous 
deed  and  further  of  "all  the  gravel  necessary  for  any  fill  or  ballast  for 
the  railroad."  It  was  held  that  sand  was  not  within  these  reservations. 
"In  the  broadest  sense,  as  belonging  to  one  of  the  three  great  divisions  of 
matter,  animal,  vegetable  and  mineral,  sand  is  a  mineral.  In  the  more 
restricted  scientific  sense,  sand  may  or  may  not  be  a  mineral  according  to 
what  it  is  composed  of." 

"But  there  is  another,  and  what  may  be  called  the  commercial  sense  in 
which  the  word  mineral  is  used,  and  in  which  having  reference  to  its 
supposed  etymology  of  anything  mined,  it  may  be  defined  as  any  inorganic 
substance  found  in  nature,  having  sufficient  value  separated  from  Its  situs 
as  part  of  the  earth  to  be  mined,  quarried  or  dug  for  its  own  sake  or  its 
own  specific  uses.  That  is  the  sense  in  which  it  is  most  commonly  used  in 
conveyances  and  leases  of  land,  and  in  which  it  must  be  presumed  that  it 
was  used  by  these  parties  in  the  deed  in  question.  'Goal  and  other  min- 
erals,' the  expression  used,  indicate  substances,  which,  like  coal,  have  a 
value  of  their  own,  apart  from  the  rest  of  the  land,  sufficient  to  induce  the 
expense  and  labor  of  severance  for  their  own  sakes.  These  the  grantor 
intended  and  expressed  the  intention  to  except  from  his  grant  and  reserve 
to  himself.  While  coal  was  the  principal  and  perhaps  the  only  thing 
clearly  in  view,  yet  the  reservation  was  not  meant  to  be  limited  to  that, 
for  then  the  addition  'and  other  minerals*  would  be  superfluous  and  mis- 
leading. A  vein  of  fine  marble  would  clearly  be  reserved,  and  so  probably 
if  near  enough  a  market  to  have  a  value,  would  be  granite,  or  limestone 
or  other  building  material,  potter's  or  porcelaine  clay  and  the  like. 

"Sand  might  or  might  not  be  in  this  category.  A  vein  of  pure  white 
quarts  sand,  valuable  for  making  glass  or  other  special  use,  would  be  with- 
in the  reservation,  while  common  mixed  sand,  merely  worth  digging  and 
removing  as  material  for  grading,  would  not  be.    The  referee  has  found 
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that  the  sand  which  is  the  subject  of  the  present  contention  was  of  this 
latter  character,  and  was  taken  and  used  not  for  any  intrinsic  value  or 
use  of  its  own,  but  as  part  of  earth  and  other  material  to  fill  up  the  road- 
bed to  the  proper  grade.'* 

Hendler  v,  Lehigh  Valley  R.  Co.,  209  Pa.  263,  58  Atl.  488  (1904).  See 
this  case  under  chap.  XXII. 

Silver  v.  Bu8h,  213  Pa.  195,  62  Atl.  832  (1906).  F.  conveyed  to  B.  a 
tract  of  land  "except  the  mineral  underlying  the  same,  and  the  right  of 
way  to  and  from  said  mineral,  which  the  said  parties  reserve.*'  It  was 
held  that  F.'s  successor  in  title  did  not  have  the  right  to  take  natural  gas 
from  the  land.  *'The  crucial  question  here,  as  in  all  contracts,  is  what 
was  the  sense  in  which  the  parties  used  the  word.  Mineral  is  not  per  se 
a  term  of  act  or  trade,  but  of  general  language,  and  presumably  is  intended 
in  the  ordinary  popular  sense  which  it  bears  among  English  speaking 
people.**  "The  cardinal  test  of  the  meaning  of  any  word  in  any  particular 
case  Is  tbe  intent  of  the  parties  using  it  and  all  that  Hendler  v.  R.  R.  Ck>. 
did  was  to  apply  that  test  to  the  word  mineral  in  the  deeds  on  which  the 
ease  turned.'* 

"In  the  present  case  the  question  arises  in  respect  to  natural  gas,  the 
plaintiff  claiming  that  it  was  included  in  the  reservation  of  'the  mineral 
underlying*  the  land  conveyed.  Certainly  such  gas  is  a  mineral  in  the 
broadest  sense  of  the  term,  but  no  evidence  was  given  or  offered  to  show 
that  the  parties  so  understood  or  intended  the  word  mineral,  or  even 
that  it  had  acquired  a  usage  in  conveyancing  which  would  include  gas. 
In  Dunham  v.  Kirkpa trick,  101  Pa.  36,  it  was  expressly  held  that 
petroleum  was  not  included  in  a  reservation  of  'all  minerals,'  the  court 
saying,  'In  popular  estimation  petroleum  is  not  regarded  as  a  mineral 
substance,  and  can  only  be  so  classified  in  the  most  general  or  scientific 
sense.  How,  then,  did  the  parties  to  the  contract  think  and  write?  As 
scientists;  or  as  business  men  using  the  language  and  governed  by  the 
ideas  of  every -day  life?'  It  was  held,  therefore,  that  petroleum  was  not 
within  the  intent  of  the  parties  in  reserving  the  minerals.  And,  a  fortiori, 
natural  gas  would  not  be  so  included.  This  decision  was  part  of  the  law 
of  the  state  when  the  deeds  in  question  were  made,  and  to  some  extent 
at  least,  as  was  said  by  the  learned  judge  below,  it  had  become  a  rule  of 
property  on  which  many  titles  in  western  Pennsylvania  rested.  To  take 
any  case  out  of  its  operation,  the  evidence  should  be  clear  and  convincing 
that  the  parties  used  the  words  in  a  different  sense.  The  only  effort  of 
the  appellants  in  that  direction  was  apparently  based  on  the  view  of 
Hendler  v.  R.  R.  Co.,  already  referred  to,  that  any  substance  mined  or 
extracted  from  the  land  for  its  own  sake  is  necessarily  included  in  the 
word  mineral.  Under  this  view  offers  were  made  to  show  that  at  the 
date  of  the  deeds  the  land  in  that  vicinity  was  already  being  developed  for 
natural  gas,  which  was  known  as  a  marketable  commodity.  These  offers, 
however,  even  if  proved,  were  not  evidence  that  the  parties  used  the  term 
mineral  in  the  sense  contended  for.  They  could  only  be  ground  for  in- 
ference that  the  parties  might  have  so  intended,  while  on  the  other  band 
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Uie  offers  themBelves  Implied  that  the  including  of  gas  under  the  term 
mineral  would  be  a  new  use  of  the  term,  and  the  inference  would  be  strong 
that  If  the  parties  intended  to  include  gas  they  would  have  said  so  ex- 
pressly.   The  offers,  therefore,  were  properly  excluded." 

HoUenback  Coal  Co.  v,  Lehigh  d  Wilkes-Barre  Coal  Co.,  219  Pa.  124, 
67  Atl.  987  (1907).  By  a  contract  in  writing  an  owner  of  coal  demised, 
leased  and  to  mine  let  to  another  "all  that  vein  or  seam  of  coal  known 
as  the  Baltimore  vein,  and  the  veins,  or  seams  of  coal  underlying**  it  By 
another  clause  it  was  agreed  "that  at  the  end  of  said  term  the  said  party 
of  the  second  part  shall  leave  the  mines  worked  under  this  lease  in  such 
good  condition  and  so  far  prepared  for  future  workings  as  that  at  least 
one  hundred  thousand  tons  of  coal  can  be  mined  the  next  succeeding 
year  from  the  then  existing  coal  workings  without  injury  to,  or  robbing 
of  the  mines."  In  still  another  clause  it  was  stipulated  that  the  lessee 
in  consideration  of  certain  rentals  should  be  permitted  to  "mine  and  re- 
move from  said  premises  of  the  veins  hereby  lea^ted,  100,000  tons  of  coal 
of  2,240  pounds  each,  of  a  size  which  will  pass  over  a  screen  five-eighths 
inch  mesh  in  each  and  every  year  of  said  term."  Held  that  the  lessee 
could  only  remove,  after  mining,  such  broken  coal  as  would  pass  over  the 
five-eighths  inch  meshes,  and  would  be  enjoined  from  using  the  smaller 
sizes  which  had  been  thrown  on  the  culm  bank.  It  is  not  material  that 
these  smaller  sizes  had  no  market  value  at  the  date  of  the  agreement. 

McMillin  v.  Titus,  222  Pa.  500,  72  Atl.  240  (1909).  The  owner  of  land 
in  1864,  by  instrument  in  writing,  granted,  bargained,  demised  and  leased 
the  sole  and  separate  and  exclusive  right  and  privilege  of  prospecting, 
examining  and  searching  for  coal,  ore,  or  other  minerals,  and  for  salt,  oil, 
carbon  oil,  or  other  substances  in  and  upon  the  land,  and  the  right  and 
privilege  to  dig,  excavate,  bore  and  sink  pits  and  wells  for  any  or  all  of 
the  said  coal,  ore,  salt,  oil,  carbon  oil,  or  other  minerals  and  substances 
and  remove  the  same.  The  lessees  were  given  the  right  to  erect  the 
necessary  machinery  and  the  use  of  one  acre  of  land  at  or  immediately 
around  each  pit  or  well,  and  for  erecting  the  buildings  necessary  for 
(^leration,  and  the  free  use  of  as  much  wood  and  coal  as  might  be  re- 
quired to  operate  the  machinery  in  sinking  or  pumping  wells  that  might 
be  sunk.  The  consideration  was  |3(X)  paid  In  hand  and  the  further  con- 
sideration of  $500  to  be  paid  out  of  oil  obtained  on  the  premises.  At  the 
time  this  lease  was  made  oil  had  been  discovered  In  the  neighborhood, 
and  there  was  the  usual  excitement  accompanying  such  discovery.  The 
existence  on  the  land  of  the  Pittsburg  or  River  vein  of  coal  was  known, 
but  was  utilized  only  for  domestic  purposes,  there  being  no  market  for  It 
Beyond  that  the  lessees  and  their  successors  in  title  never  exercised 
any  acts  of  ownership,  except  for  the  purpose  of  prospecting  and  drilling 
for  and  pumping  oil,  and  vacated  and  abandoned  the  premises  in  1879. 
The  owners  of  the  land  and  their  successors  in  title  mined  and  used  the 
coal  as  fee  simple  owners.  It  was  held  that  the  above  instrument  did  not 
pass  title  to  the  coal  or  the  right  to  mine,  extract  or  remove  it,  but  that 
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it  was  a  lease  for  oil,  gas  and  salt  purposes,  and  that  this  lease  had  been 
abandoned  twenty-three  years  before  the  institution  of  this  suit. 

Tennessee. 

McBumey  v.  Glenmary  Coal  d  Coke  Co.,  118  S.  W.  694  (1909).  '*Where 
a  particular  mineral,  as  oil,  coal,  iron  or  marble,  is  conveyed  by  a  specific 
term  covering  that  particular  mineral,  and  not  by  a  general  term,  only  that 
would  pass,  and  all  other  minerals  would  remain  with  the  property  of 
the  owner  of  the  fee;  and  where  a  mineral  which  has  been  conveyed  is 
taken  or  removed  from  the  land,  the  owner  of  such  a  mineral  ceases  to 
have  any  other  right  or  interest  in  the  lands,  and  the  land  then  all  belougn 
to  the  owner  of  the  fee  and  surface.'' 

Virginia. 

White  V.  Bayers,  101  Va.  821,  45  S.  E.  747  (1903).  Three  persona  own- 
ing contiguous  lands  entered  into  a  tripartite  "deed",  which  stated  that  the 
parties  intended  to  explore  these  lands  for  minerals,  and  to  woili:  them  if 
found  in  sufficient  quantities,  and  by  which  they  conveyed,  each  to  the 
other,  such  interest  to  all  such  mineral  as  might  be  found,  with  the  right 
of  access  to  the  lands  to  mine  it,  as  would  make  each  of  the  parties  the 
owner  of  an  undivided  one-third  of  all  the  minerals  on  the  said  lands.  The 
imrties  were  to  share  expenses  and  profits  equally.  They  at  the  time 
contemplated  a  search  for  gold  upon  the  lands,  but  none  was  found. 
Almost  50  years  later  coal  was  found  upon  the  lands.  Held  that  coal  was 
not  included  in  the  term  "minerals'*  as  used  in  the  deed  or  agreement,  and 
the  instrument  was  intended  to  create  notliing  more  than  a  partnership 
between  the  parties  thereto  in  the  prospecting  for  gold  and  mining  it  if 
found. 

West  Virginia. 

Amnions  v,  Toothman,  59  W.  Va.  165,  53  S.  E.  13,  115  Am.  St  R^.  908 
(1906).  The  defendant  who  owned  land,  which  her  ancester  had  leased 
for  the  production  of  oil  and  gas  on  royalty,  conveyed  the  land  and  also  one- 
half  the  oil  and  gas  in  the  land,  "except  the  well  that  is  now  producing 
oil."  That  well  ceased  to  produce  oil,  but  the  lessee  deepened  it  to  a 
different  sand  rock  stratum  and  thus  again  produced  oil  from  it  The 
grantee  claimed  one-half  of  the  defendant's  share  of  the  oU  produced 
through  this  well  from  the  lower  stratum.  It  was  held  that  he  was  not 
entitled  to  recover.  The  exception  of  the  well  excepted  from  the  grant 
the  oil  produced  from  the  lower  sand  rock.  Since  the  well  actually  pro- 
duced oil,  an  estate  vested  In  the  lessee,  and  though  the  well  ceased  to  be 
productive,  the  lessee  still  had  an  estate  under  which  it  had  a  right  to 
sink  the  well  deeper.  The  lessee^s  right  was  not  lost  or  abandoned,, 
consequently,  neither  was  the  right  of  the  defendant    Her  right  depended 
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on  and  was  measured  by  the  right  of  the  lessee.  The  argument  that  the 
lessee  abandoned  the  well,  so  far  as  the  upper  sand  stratum  was  con- 
coned,  was  baseless.  There  was  not  a  new  or  different  well  in  any  sense; 
there  was  only  a  deeper  weU.  The  deed  did  not  except  only  the  oil  coming 
from  one  sand  rock  stratum,  but  all  the  oil  coming  from  the  well,  no 
matter  how  deep  it  was  sunk. 

Armstrong  v.  Ross,  61  W.  Ya.  38,  65  S.  E.  895  (1906).  A  contract  for 
the  sale  of  realty  which,  read  in  connection  with  deeds  and  other  in- 
struments therein  referred  to,  showed  on  its  face  that  the  subject  of  sale 
was  part  of  a  certain  vein  of  coal  lying  partly  under  a  certain  tract  of 
land  described  and  conveyed  in  the  deeds  referred  to  in  the  contract,  and 
sqwrately  described  and  treated  as  coal  in  said  deeds,  and  known  to  the 
pardes  to  the  deeds  and  contract,  in  point  of  existence,  area,  location  and 
relative  position,  did  not  include  other  veins  of  coal  in  said  tract  of  land 
which  were  not  so  known  to  them. 

Suit  V.  Hochstetter  OU  Co.,  68  W.  Ya.  817,  61  S.  B.  807  (1908).  In 
West  Yirginia  a  reservation  in  a  deed  to  the  grantor  of  "the  right  to  all 
minerals  in  and  under"  the  property,  without  more,  includes  petroleum 
oil  and  natural  gas  as  well  as  the  solid  minerals. 
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I.    Assignment  of  the  Lease. 
p.  136. 

United  States. 

Malcomson  v.  Wappoo  Mills,  85  Fed.  907  (1898).  C.  C.  D.  S.  C.  A  contract 
between  the  lessee  of  mining  land  and  a  stranger  provided  that  the  latter 
would  "undertake  the  mining  for  his  own  account  He  will  agree  to  mine 
an  average  of  400  tons  per  week  and  deliver  it  in  cars  at  $1.50  per  ton 
payable  weekly,  etc.  Mr.  C.  is  to  dig  250  pits  in  advance,  which  will  not 
be  paid  for  until  final  settlement.  In  consideration  of  this  agreement  he 
will  continue  to  act  as  superintendent  of  the  works,  etc."  -This  was  not 
an  assignment  of  the  term  nor  a  sublease  and  the  contractor  did  not  own 
the  rock  mined. 

Alabama. 

Etowah  Min.  Co,  v.  Wills  Valley  Min.  d  Mfg,  Co.,  143  Ala.  623,  39  So. 
336  (1905).  The  lessee  of  a  mine,  who  had  agreed  to  pay  royalty  on  ore 
mined,  made  an  assignment  for  the  benefit  of  creditors.  Neither  the 
lessee  nor  the  trustee  having  paid  any  royalties,  the  lessor  filed  a  bill  to 
have  a  lien  declared  In  his  favor  on  certain  property  of  the  lessee.  It  was 
held  that  this  bill  was  not  maintainable.  The  assignment  to  the  trustee 
did  not  relieve  the  lessee  of  his  obligation  to  pay  royalty.  The  lessor  could 
either  have  acquiesced  in  the  assignment  and  looked  to  the  trustee  for  the 
royalty  or  have  held  the  original  contracting  party.  In  either  case  his 
remedy  was  by  an  action  at  law,  and  no  lien  being  reserved  in  the  lease, 
none  was  given  by  law. 
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Colorado. 

Caley  v.  Portland,  18  Colo.  App.  390,  71  Pac  892  (1903).  The  lessees 
of  a  mining  claim  assigned  all  their  interest  therein  for  $1,500,  the  assignee 
agreeing  to  work  the  claim  and  to  pay  the  $1,500  out  of  the  net  proceeds 
of  the  claim.  The  assignee  went  into  possession  and  mined  the  premises 
for  four  months,  but  at  a  large  loss ;  he  accordingly  assigned  his  interest 
in  the  lease  to  another,  w^ho  mined  the  property  for  the  remaining  seven 
weeks  of  the  lease,  but  without  obtaining  any  net  proceeds.  Held  that  by 
such  assignment  the  lessees'  assignee  did  not  violate  his  contract  with 
the  lessees,  and  did  not  render  himself  liable  absolutely  for  the  $1,500 
stipulated  to  be  paid  out  of  the  net  proceeds  of  the  mine.  The  lessees 
were  not  in  any  way  damaged  thereby.  Their  assignee  was  not  required 
to  work  the  property  continuously,  but  only  to  make  a  reasonable  effort 
to  mine  it  at  a  profit.  Moreover,  his  interest  was  assignable  by  him,  as 
there  was  no  provision  against  such  assignment  in  his  contract  with  the 
lessees,  and  the  character  of  the  work  to  be  performed  was  not  such  as  to 
indicate  that  such  contract  involved  any  relation  of  personal  confidence 
requiring  the  lessees'  assignee  himself  to  perform  the  work. 

Illinois. 

Consolidated  Coal  Co,  of  St.  Louis  v.  Peers,  166  111.  361,  46  N.  E.  J.105, 
as  U  R.  A.  624  (1806),  reversing  Peers  v.  Consolidated  Coal  Co,.  HI)  111. 
App.  595  (vol.  1.  p.  137).  ** Where  there  are  express  covenants  in  a  lease 
which  run  with  the  land,  such  as  to  pay  r?nt,  the  lessee  is  bound  to  their 
performance  by  reason  of  his  being  both  in  privity  of  contract  and  privity  of 
estate  with  the  lessor,  and  the  privity  of  contract  continues  to  the  end  of 
the  term,  but  by  an  assignment  of  the  term  he  terminates  the  privity  of 
estate.  Between  the  lessor  and  the  assignee  of  the  term  there  is  privity  of 
estate  and  by  reason  of  such  privity  the  assignee  is  liable  for  breaches 
of  any  express  covenant  of  the  lease  which  runs  with  the  land  or  term 
and  which  occur  while  such  privity  continues  to  exist."  *'The  rule  is, 
that  as  the  liability  of  the  assignee  grows  out  of  privity  of  estate. 
and  that  only.  It  ceases  when  that  privity  ceases  to  exist,  and  each 
successive  assignee  is  liable  for  only  such  breaches  of  covenant  as  occur 
while  there  is  privity  of  estate  between  him  and  the  lessor."  That  the 
assignment  by  the  lessee  to  the  defendant  was  **subject  to  the  agreements 
in  the  lease"  did  not  impose  a  personal  contractual  obligation  on  the 
defendant. 

Gillespie  v.  Fulton  Oil  d  Oas  Co,,  236  111.  188,  86  N.  E.  219  (190S).  Oil 
and  gas  leases  are  assignable  the  same  as  other  leases. 

Indiana. 

Edmonds  v,  Mounsey,  15  Ind.  App.  399,  44  N.  E.  196  (1896).  The  assignee 
of  a  lease  of  land  for  the  purpose  and  with  tha  exclusive  right  of  operat- 
ing for  oU  and  gas  is  liable  for  rent  accruing  thereunder,  although  he  has 
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never  actually  taken  possession  or  begun  operations  under  the  lease.  The 
responsibility  is  incurred  by  accepting  an  interest  under  the  lease. 

The  lease  contained  the  provision  that  its  surrender  "satisfied  all 
damages  between  the  parties.**  This  applied  to  the  future  and  not  to 
rentals  accrued  at  the  time  of  surrender. 

Breckenridge  v.  Parrott,  15  Ind.  App.  411,  44  N.  E.  66  (1896).  P.  on 
June  11,  1890,  leased  to  A.  for  oil  and  gas  purposes,  with  a  covenant  that 
a  well  should  be  drilled  within  one  year  and  in  default  thereof  lessee  was 
to  pay  annual  rental  thereafter  until  the  completion  of  the  welL  A. 
assigned  the  lease  to  B.,  who  was  interested  with  A.  as  a  partner,  on 
June  15,  1S91,  and  no  well  having  been  drilled,  B.  surrendered  It  in  Ai)ril. 
1892.  Held  B.  was  liable  for  the  annual  rental  for  the  year  beginning 
June  11,  1801,  whether  he  was  a  partner  of  A.  or  not 

Indiana  Nat  Gas  d  Oil  Co.  v.  Rinton,  159  Ind.  398,  64  N.  E.  224  (1902). 
The  agreements  of  a  lessee  to  pay  the  rent  and  to  furnish  the  lessor  with 
gas  to  heat  and  light  the  dwellings  on  the  premises  demised  are  covenants 
running  with  the  land,  and  the  assignee  of  the  lease  Is  bound  to  perform 
them.    See  this  case  also  on  page  132. 

Indianapolis  Gas  Co,  v.  Pierce,  36  Ind.  App.  573,  76  N.  E.  173  (1905).  P. 
leased  to  G.  for  the  purpose  of  drilling  and  operating  for  oil  and  gas  a 
tract  of  forty  acres  for  the  term  of  five  years,  with  a  provision  that  a 
well  should  be  commenced  and  completed  within  siz  months,  and  in  case 
of  failure  the  lessee  should  pay  a  fixed  rental  for  delay.  G.  assigned  the 
lease  to  N.  Co.,  and  N.  Go.  assigned  to  I.  G.  Go.  all  its  lands  and  property 
of  every  description.  Including  "live  leases,**  and  turned  over  to  the  latter 
company  a  lease  register,  which  purported  to  show  all  contracts  which 
had  not  been  canceled,  and  also  all  leases  which  had  been  canceled  or 
abandoned.  The  lease  In  question  did  not  appear  on  this  register.  It 
having  been  found  that  the  lease  from  P.  to  G.  was  a  valid  contract,  and 
no  well  having  been  drilled,  the  lessor  could  maintain  an  action  for  rental 
for  delay.  It  was  further  held  that  it  was  a  live  lease  under  the  terms 
of  the  above  assignment  and  that  it  passed  by  that  assignment;  that  it 
did  not  appear  on  the  register  was  no  fault  of  P.*s  and  the  aiq)ellant  there- 
fore assumed  and  was  bound  by  its  obligation. 

Rolyn  V.  Pickard,  37  Ind.  App.  161,  76  N.  E.  642  (1906).  The  receiver 
of  a  corporation,  which  was  the  lessee  in  an  oil  and  gas  lease,  sold  all  of 
its  assets  to  another  corporation,  having  first  been  authorized  by  the  court 
to  do  so.  A  subsequent  assignee  of  the  lease  could  not  avoid  payment  of 
the  rent  on  the  ground  that  there  was  no  assignment  by  the  original'  lessee. 
The  court  being  the  vendor,  the  chain  of  title  was  perfect  The  covenants 
ran  with  the  land  and  bound  the  assignee,  whether  he  took  possession  and 
complied  with  the  other  conditions  or  not. 

Kentucky. 

McGoodicin  r.  Lusterine  Min,  d  Polishing  Co.,  33  Ky.  Law  Rep.  521,  110 
S.  W.  409  (1908).    Where  a  contract  was  made  by  X  with  plaintiff  leasing 
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him  the  right  to  sell  minerals  on  his  land  *'of  any  kind  except  oil,  gas  and 
aalt,"  and  plaintiff  assigned  to  Y  and  Y  to  defendant,  the  latter  took  the 
place  of  Y  and  assumed  all  the  obligations  that  Y  entered  into  with  plain- ' 
tiff.    Hence,  plaintiff  had  the  right  to  proceed  directly  against  defendant 
for  a  breach  of  the  contract 

ICissoiirL 

Geer  v.  Boston  Little  Circle  Zinc  Co,,  126  Mo.  App.  173,  103  S.  W.  151 
(1907).  A  mining  lease  provided  that  the  lessee  should  leave  sufficient 
pillars  to  support  the  roof  of  the  mine,  and  that  a  failure  to  do  so  should 
work  a  forfeiture.  This  covenant  bound  a  sublessee  whose  violation  of 
it  was  held  to  result  in  a  forfeiture  of  the  lease. 

Ohio. 

Woodland  OU  Co.  v.  Crawford,  55  Ohio,  161,  44  N.  E.  1093,  34  L.  R  A. 
62  (1896).    See  this  case  on  pag&  69. 

Pennsylvania. 

Jackson  t?.  O'Hara,  183  Pa.  233,  38  Atl.  624  (1897).  A  lessee  who  assigns 
a  half  interest  in  an  oil  and  gas  lease  is  liable  Jointly  with  his  assignee 
for  rentals. 

Comegys  v.  Russell,  185  Pa.  283,  39  Atl.  956  (1898).  For  the  facts  of 
this  case  see  175  Pa.  166, 34  Atl,  657  (vol.  1,  p.  140 ) .  "On  this  last  trial  the  testi- 
mony  was  somewhat  different.  There  was  some  evidence  from  which  the 
Jury  might  find  that  no  royalties  were  due  to  support  the  forfeiture  of  the 
lease  and  the  re-entry  when  made.  There  was  also  evidence  that  the 
plaintiffs  expended  time  and  money  on  the  property  upon  the  faith  of  the 
alleged  declarations  of  the  defendant  that  no  royalties  were  due  or  de- 
mandable.  This  evidence  was  necessarily  for  the  Jury  and  their  finding 
adversely  to  the  defendant  disposes  of  the  case." 

Watt  r.  Equitable  Gas  Co.,  8  Pa.  Super.  Ct.  618,  43  Weekly  Notes  Cases, 
215  (1898).  An  assignee  of  an  oil  and  gas  lease  is  not  liable  to  the  lessor 
upon  a  covenant  to  drill  a  well  upon  the  demised  premises,  when  the 
covenant  matures  after  he  has  assigned  the  lease  to  another  (see  vol.  1. 
p.  138,  Washington  Nat  Ga^  Co.  v.  Johnson,  123  Pa.  576,  16  Atl.  799,  10 
Am.  St  Rep.  553,  followed). 

Fisher  v.  Guffey,  193  Pa.  393,  44  Atl.  452  (1899).  F.,  the  lessee  in 
certain  oil  leases,  assigned  them  to  T.  for  $500,  and  "the  further  considera- 
tion of  the  sum  of  $1,0(X)  if  oil  is  found  in  any  well  drilled  on  any  of  the 
territory  herein  described  and  said  well  or  territory  be  further  operated 
by*'  T.  or  his  assigns.  The  obligation  to  pay  this  $1,0(X)  did  not  run  with 
the  land  and  it  could  not  be  recovered  from  T.'s  assignee. 

McClaren  v.  Citizen's  Oil  d  Gas'  Co.,  14  Pa.  Super,  Ct.  167  (1900).  A. 
leased  to  B.  for  oil  and  gas  purposes  in  consideration  of  one-eighth  of  the 
oil  produced,  and  $200  per  annum  for  each  gas  well  if  gas  was  obtained 
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ill  paying  quaiititie».  B.  assigned  to  0.  and  by  various  assignments  the 
lease  became  vested  In  the  defendants.  The  defendants  assigned  to  M. 
the  privilege  of  drilling  for  gas  and  taking  and  selling  it,  and  M.  agreed 
to  apply  the  proceeds  of  the  sale  of  the  gas  to  the  payment  of  rental  and 
royalty  due  on  the  lease  and  to  the  expense  of  carrying  on  the  gas  business, 
and  of  the  balance  to  pay  defendents  one-fourth.  Held,  defendants  were 
liable  to  A.  for  rental.  The  assignment  to  M.  did  not  terminate  that 
liability. 

"The  liability  of  an  assignee  of  the  lessee  of  an  oil  and  gas  lease  for  the 
rents  and  royalties  which  accrue  to  the  lessor  is  founded  in  privity  of 
estate.  He  takes  the  lease  with  notice  of  its  covenants,  and  is  liable  for 
all  breaches  thereof  which  occur  while  he  holds  the  title,  but  is  not 
liable  for  such  as  happen  after  he  ceases  to  be  privy  to  the  estate  of  the 
lessee.  Each  successive  assignee  is  liable  for  covenants  maturing  while 
the  title  is  held  by  him." 

'The  defendants  retained  the  estate  created  by  the  lease  to  Book,  in 
privity  with  which  they  then  weicjiiid  carved  out  of  it  ti  new  leasehold  estate 
in  the  lands,  upon  terms  which  assured  them  a  substantial  benefit  and  for 
th^ir  own  profit.  When  the  assignee  of  a  leasehold  estate  executes  a  lease 
of  the  premises  reserving  a  larger  rent  or  containing  covenants  more  ad- 
vanta^eo  .s  to  the  lessor  than  those  found  in  the  original  leasehold,  he 
reserves  to  *iimself  a  benefit  derived  under  the  original  lease  and  his 
privity  of  estate  is  thus  continued.  He  does  not  convey  the  estate  which 
he  had  accepted  as  assignee  of  the  original  lessee,  but  creates  a  new  estate, 
to  which  he  assumes  the  character  of  landlord." 

MacDonald  v.  0\Yci7,  21  Pa.  Super  Ct.  3G4  (1902).    "The  assignee  of  a 
lease  of  land  for  oil  and  gas  production  is  liable  to  the  lessor  for  the  pay- 
ment of  all  rents  and  royalties  which  accrue  while  he  holds  an  assignment 
of  the  lease." 

Utah. 

Ohcr  V.  Schenck,  23  Utah,  614,  65  Pac.  1073  (1901).  Where  a  lease  pro- 
vides that  it  shall  become  void  upon  a  sale  or  transfer  of  the  pr(^)erty 
by  the  lessor,  held  that  the  "transfer"  which  would  avoid  the  lease  would 
be  a  transfer  of  title,  and  not  merely  a  transfer  of  possession. 

West  Virginia. 

Comley  v.  Ford,  65  W.  Va.  429,  64  S.  E.  447  (1909).  An  instrument 
granting  the  right  to  mine  and  remove  the  coal  in  a  tract  of  land  for  a 
period  of  years,  and  "to  take  all  necessary,  usual  or  convenient  means  for 
working  and  taking  away  the  said  coal,"  which  was  held  to  create  an  estate 
for  years  in  the  land,  was  assigned,  but  the  assignee  did  not  covenant  to 
pay  rent  to  the  lessor,  and  did  not  enter  into  possession.  There  was  no 
liability  by  such  an  assignee  to  the  lessor  for  breach  of  the  covenants  of 
the  lease. 
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A.    Mortgage  of  Leasehold, 
p.  141. 

Pennsylvania. 

Sp€er\  Assigned  Estate,  10  Pa.  Super.  Ct.  518  (1899).  Leasehold  mortgages 
are  wholly  dependent  on  the  acts  of  Assembly  of  April  27,  1855,  and  May 
13,  ISTfi,  for  their  validity  as  liens,  and  unless  there  is  a  substantial  eoiu- 
pliance  with  the  requirements  of  the  statutes,  the  mortgagee  acquires  no 
rights  as  a  lien  creditor.  The  requirements  of  the  act  of  May  13,  1870, 
as  to  the  recording  of  leasehold  mortgages,  is  substantially  complied  witli 
when  the  lease  ard  the  assignment  thereof  are  recorded,  and  the  mortgage, 
which  is  also  recorded,  refers  to  the  record  of  the  lease  and  the  first  assign- 
ment, and  recites  in  full  an  unrecorded  assignment  from  the  first  assignee 
to  the  mortgagor. 

LiFerre  r.  ArmMrongj  15  Pa.  Super.  Ct.  5C5  (1001).  A  mortgagee  of 
a  leasehold  interest  who  fails  to  record  his  mortgage  until  after  judgment 
is  entered  and  execution  issued  on  a  prior  debt,  the  holder  of  which  had 
no  knowledge  of  the  mortgage,  cannot  divest  the  lien  of  the  execution 
creditor  by  giving  notice  at  the  sale.  The  execution  creditor  takes  In 
preference  to  the  mortgagee. 

II.    Termination  of  the  Lease. 

A,    By  Expiration  of  Term. 

p.  142.  Where  the  term  is  fixed  and  the  lease  is  a  true  lease 
creating  the  relationship  of  landlord  and  tenant,  the  subject  is 
governed  by  the  law  of  that  relationship.  Where  the  instrument 
conveys  all  the  minerals  and  the  estate  is  limited. to  a  term  of 
years,  the  estate  comes  to  an  end  with  the  expiration  of  that 
term,  whether  the  minerals  be  all  mined  out  or  not.  What  re- 
mains then  reverts  to  the  grantor  or  his  assigns,  and  the  tenant 
no  longer  has  the  right  to  mine  and  no  longer  has  any  property  in 
the  minerals. 

Frequently  in  oil  and  gas  leases,  the  term  is  not  for  a 
fixed  time  absolutely,  but  is  qualified  by  the  additional  words 
''and  as  much  longer  as  gas  and  oil  are  found  in  paying 
quantities,"  or  some  similar  or  equivalent  expression.  This  does 
not  qualify  the  character  of  the  estate  but  renders  uncertain  the 
time  of  its  expiration.  If  the  designated  minerals  are  not  found 
in  paying  quantities,  or  being  found  are  exhausted  before  the 
termination  of  the  fixed  period,  the  lease  is  then  at  an  end.  If 
they  are  found  within  that  period,  then  the  lease  endures  as  long 
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as  the  minerals  are  produced  in  paying  quantities.  This  means 
not  as  long  as  it  is  possible  under  any  circumstances  to  produce 
them  in  paying  quantities,  but  as  long  as  they  are  producible  by 
the  system  of  development  adopted  by  the  lessee.  Subject  to  the 
express  requirements  of  the  lease,  he  may  exercise  his  own  judg- 
ment, if  he  does  so  in  good  faith.  The  term  ^* paying  quantities" 
means  paying  the  lessee  or  operator,  and  what  production  is 
profitable  is,  unless  actual  profit  is  made,  for  him  to  decide. 
When  the  production  ceases  to  pay,  it  is  incumbent  upon  the 
lessee  to  notify  the  lessor  of  the  fact  and  of  his  purpose  to  sur- 
render the  premises.  Until  he  does  so  he  is  liable  under  the 
covenants  of  the  lease. 

Indiana. 

American  Window  Glass  Co.  v.  Williams,  30  Ind.  App.  685,  66  N.  E.  912 
(1903).  An  oil  and  gas  lease  demised  certain  premises  for  ten  years,  and 
as  much  longer  as  gas  or  oil  was  found  In  paying  quantities,  or  a  certain 
specified  rental  paid  to  the  lessor.  If  gas  was  found  on  the  premises  in  pay- 
ing quantities  the  lessees  were  to  pay  to  the  lessor  $100  per  annum  for  each 
well  drilled  from  the  time  the  lessees  used  the  gas  therefrom  for  manu- 
facturing purposes.  Until  a  well  was  drilled,  the  lessor  was  to  be  paid 
an  annual  rental  of  $50  for  the  premises.  The  lessees  drilled  a  well  and 
found  gas  in  paying  quantities,  but  closed  and  anchored  it,  and  did  nothing 
further  to  explore  and  develop  the  land.  Held  that  the  rent  of  $100  per 
annum  did  not  commence  until  the  lessees  used  the  gas  from  the  well 
drilled  for  manufacturing  purposes,  and  the  lessor  was  not  bound  to  be 
content  with  a  rental  of  $50  per  annum  longer  than  ten  years.  If,  at  the 
end  of  ten  years,  such  a  condition  had  not  arisen,  pursuant  to  the  terms 
of  the  contract,  as  to  entitle  him,  under  the  contract,  to  the  larger  rental, 
he  was  not  bound  by  the  contract  for  a  longer  period  than  the  ten  years. 
He  might  then  regard  the  principal  and  essential  consideration  of  the 
contract  as  having  ceased  to  be  longer  existent,  and  might  declare  the 
contract  ended. 

Indiana  Nat.  Oas  d  Oil  Co.  v.  Pierce,  34  Ind.  App.  523,  68  N.  E.  601,  73 
N.  E.  194  (1903).  A  lease  of  the  exclusive  right  to  drill  for  oil  and  gas 
for  Ave  years,  or  as  long  as  oil  or  gas  shall  be  found  In  paying  quantities, 
the  lessee  to  commence  operations  within  six  months  or  in  lieu  thereof 
pay  the  lessor  $80  per  annum,  is  ineffective  after  five  years  if  the  lessee 
never  drills  a  well  or  takes  possession  of  the  land  under  the  lease  for  any 
purpose.  Under  such  circumstances  the  relation  of  landlord  and  tenant 
never  existed  between  the  lessor  and  the  lessee,  and  at  the  end  of  any 
year  either  imrty.  could  terminate  any  rights  granted  or  received  undi*r  the 
instrument ;  the  one  by  refusal  to  accept,  and  the  other  by  refusing  to  pay 
the  stipulated  sum. 
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Chaney  v,  Ohio  d  Indiana  Oil  Co.,  32  Ind.  App.  193,  69  N.  E.  477  (1904). 
An  oil  and  gas  lease  for  the  term  of  one  year,  and  so  long  thereafter  as 
oil  and  gas  can  be  produced  in  paying  quantities,  is  for  a  definite  term  of 
one  year,  and  this  term,  if  enlarged,  must  be  the  result  of  the  production 
of  gas  or  oil  in  paying  quantities  within  the  year  specified  In  the  lease 
itself.  If  such  a  contingency  does  not  happen,  then  the  lease  expires,  and 
is  of  no  avail  between  the  parties  at  the  end  of  the  year,  and  the  lessee 
cannot,  after  the  expiration  of  the  year,  assign  the  lease  to  another. 

Hancock  v.  Diamond  Plate  Glass  Co.,  162  Ind.  146,  70  N.  E.  149  (1904). 
See  this  case  on  page  209. 

American  Windotc  Glass  Co.  v.  Indiana  Natural  Gas  d  Oil  Co.,  37  Ind. 
App.  439,  76  N.  E.  1006  (1905).  An  oil  and  gas  lease  was  executed  "for 
a  term  of  12  years  and  so  long  thereafter  as  petroleum,  gas  or  mineral 
substances  can  be  procured  in  paying  quantities  or  the  payments  herein- 
after provided  for  are  made  according  to  the  terms  and  conditions  attach- 
tag  thereto."  The  lessee  had  12  years  to  develop  the  land,  provided  he 
made  the  annual  payments,  at  the  end  of  which  time,  if  the  land  remained 
undeveloped,  the  lease  became  forfeited,  the  word  *'or"  meaning  "and". 
If  the  lessee  developed  and  found  ore  in  paying  quantities,  then  the  lease 
ran  on. 

Acceptance  of  rent  for  the  thirteenth  and  fourteenth  years  did  not 
operate  as  a  renewal  for  another  term  of  twelve  years,  but  made  the 
lessee  a  tenant  with  the  right  to  a  reasonable  notice  before  the  lessor  can 
oust  him,  what  is  a  reasonable  time  being  a  matter  for  the  jury.  The 
acceptance  of  the  rent  after  the  twelfth  year  is  an  election  not  to  turn  the 
lessee  out  then,  but  the  continuance  is  for  no  fixed  period,  but  merely 
a  reasonable  time  after  notice  to  quit. 

Diamond  Plate  Glass  Co.  v.  Knote,  38  Ind.  App.  20,  77  N.  E.  954  (1906). 
A  gas  lease  provided  that  it  should  expire  whenever  "gas  ceases  to  be 
used  generally  for  manufacturing  purposes"  or  whenever  the  lessee  failed 
to  pay  the  prescribed  rental.  Gas  having  ceased  to  be  used  for  manufactur- 
ing puiiKMes  in  the  neighborhood,  the  lease  was  at  an  end  and  the  lessor 
could  not  thereafter  recover  rental. 


Buffalo  Valley  Oil  d  Gas  Co.  v.  Jones,  75  Kan.  18,  88  Pac.  537  (1907). 
The  term  of  an  oil  and  gas  lease  was  for  two  years,  or  so  long  as  oil  and 
gas  is  found,  and  the  lessee  diligently  develops  the  land  and  markets  the 
product  The  failure  of  the  lessee  to  use  reasonable  diligence  in  develop- 
ment of  the  land  terminates  the  lease.  What  constitutes  retisonable 
diligence  is  a  question  for  the  jury. 

Kentucky. 

Bay  State  Petroleum  Co.  v.  Penn  Lubricating  Co.,  121  Ky.  637.  27  Ky. 
Law   Rep.  1133,  87  S.  W.  1102  (1905).    Where  an  oil  lease  provides  that 
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it  Is  to  run  for  a  fixed  term  "or  so  long  as  oil,  gas,  or  any  of  the  above 
substances  are  found  in  paying  quantities/*  the  lessee  has  the  right  to 
determine  when  he  is  no  longer  obtaining  oil  or  other  minerals  in  paying 
quantities,  and  if  he  so  determines  he  may  terminate  the  lease. 

Hazel  Green  Oil  d  Gas  Co.  v.  Collier,  33  Ky.  Law  Rep.  495,  110  S.  W. 
343  (1908).  An  oil  and  gas  lease  was  made  February  23,  1903,  for  "the 
term  of  three  years  from  date  hereof  and  as  much  longer  as  oil  and  gas  is 
found,  provided  wells  are  completed  during  said  term  as  hereinafter  pro- 
vided.'' This  lease  provided  that  if  gas  is  found  in  sufficient  quantities 
to  market  the  same  and  be  piped  away  from  the  premises  to  such  market, 
the  consideration  to  the  lessor  shall  be  $100  a  year  "for  each  well  as  long 
as  the  gas  from  said  well  is  marketed;"  and  also  that  the  lessee  should 
sink  a  test  well  on  the  land  within  one  year.  "Reading  these  provisions 
of  the  lease  together,  we  think  it  manifest  that  the  writing  draws  a 
distinction  between  the  test  well,  which  it  provides  for,  and  other  wells. 
In  other  words,  'provided  wells  are  completed  during  the  said  term*  means 
that  other  wells  are  to  be  completed  during  the  term,  besides  the  test  well, 
and  that  the  mere  sinking  of  a  test  well  during  the  term,  without  market- 
ing the  gas  found  in  it,  does  not  entitle  t^e  lessee  to  an  extension  of  the 
term  beyond  the  three  years.** 

Ohio. 

Northtcestem  Ohio  Nat.  Gas  Co.  v.  Davis,  9  Ohio  Clrc.  Ct  R.  551 
(1895).  An  agreement  conferred  on  the  company  the  right  to  explore  for 
oil  or  gas  on  a  large  tract  of  land  for  5  years  "and  as  much  longer  as  oil 
or  gas  is  found  in  paying  quantities.**  D.  subsequently  acquired  a  portion 
of  this  tract  and  the  separation  of  this  from  the  rest  of  the  tract  was 
recognized  by  the  payment  by  the  company  to  her  of  the  rental  for  the 
wells  on  her  land.  Five  years  having  expired,  one  of  these  wells  having 
been  abandoned  and  the  other  being  worthless,  it  was  held  that  the  lease 
had  expired  so  far  as  it  affected  the  lands  of  D. 

Blair  v.  Northwestern  Ohio  Nat.  Gas  Co.,  12  Ohio  Cir.  Ct  R,  78  (1896). 
Under  a  lease  for  the  production  of  oil  and  gas  for  five  years  and  as  mucli 
longer  as  oil  or  gas  is  found  in  paying  quantities,  a  well  was  drilled  which 
produced  gas  in  paying  quantities  for  more  than  At  b  years,  and  the  annual 
rental  therefor  was  promptly  paid.  It  was  held  that  the  lessee  was 
entitled  to  a  reasonable  time  after  that  well  was  exhausted  to  drill  at 
other  locations  on  the  premises  to  explore  for  oil  or  gas,  and  for  that 
purpose  and  during  that  time  the  lease  continued  in  full  force. 

Detlor  r.  Holland,  57  Ohio,  492,  49  N.  B.  690,  40  L.  R.  A  266  (1898).  A 
lease  granted  "the  sole  and  exclusive  right  to  produce  petroleum  and 
natural  gas**  from  a  tract  of  land  "siieclflcally  granting  to  •  ♦  ♦  for 
and  during  the  term  of  ninety  days  from  this  date  and  as  much  longor  as 
oil  or  gas  is  found,  operated  and  produced  in  paying  quantitiea.'*  There 
was  a  covenant  to  drill  a  well  In  90  days  and  thereafter  one  well  each 
succeeding  90  days  until  four  had  been  completed;  and  also  a  provision 
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that  the  lease  should  be  terminated  by  violation  of  any  of  its  conditions. 
No  well  was  drilled  within  90  days  and  the  lessor  notified  the  lessee  that 
the  graut  had  expired.  The  lessor  then  drilled  wells,  and  claiming  under 
another  title  refused  to  pay  royalty. 

"The  contract  *  *  *  was  not  a  lease  of  the  lands,  but  only  a  grant 
of  the  sole  right  to  produce  petroleum  and  ratural  gas  for  and  during  the 
term,  etc."  If  one  well  had  been  drilled  in  90  days,  the  grant  would  have 
been  extended  "as  much  longer,  etc.'*  No  well  having  been  drilled  tin  90 
days,  there  was  no  such  extoision  and  the  right  ceased  at  the  expiration 
of  the  time  limited  in  the  grant  There  is  no  question  of  forfeiture. 
This  not  being  a  case  of  redssion  or  forfeiture  but  of  expiration  of  the 
term,  the  grantor  was  not  obliged  to  repay  the  cash  consideration  of  the 
grant. 

Northurentem  Ohio  Nat.  Oas  Co.  v.  City  of  Tiffin,  59  Ohio,  420,  54  N.  E. 
77  (1890).  A  lease  or  license  to  operate  np^n  land  for  natural  gas  or 
petroleum,  granted  for  a  specified  term  of  years,  and  as  much  longer  as 
oil  or  gas  is  produced  or  found  in  paying  quantities  on  the  land,  expires 
at  the  end  of  the  specified  term,  unless  within  that  time  oil  or  gas  is 
obtained  from  the  land  in  the  designated  quantities. 

Broicn  r.  Foiclcr,  65  Ohio,  507,  63  N.  E.  76  (1902).  In  an  oil  and  gas 
lease,  no  term  was  mentioned  in  the  granting  clause,  but  the  habendum 
was  for  two  years  and  as  long  thereafter  as  oil  or  gas  is  found  in  paying 
quantities,  not  exceeding  in  the  whole  25  years.  "This  clause  means  that 
the  term  of  the  lense  is  limited  to  two  yeirs,  but  that  if  within  the  two 
years  oil  or  gas  shall  be  found,  then  the  lease  shall  run  as  much  longer 
thereafter  as  oil  or  gas  shall  be  found  in  paying  quantities;  but  if  no 
oil  or  gas  shall  be  found  within  the  two  years,  the  lease  shall 
at  the  end  of  two  years  terminate,  not  by  forfeiture,  but  by  expiration  of 
term;  and  after  the  expiration  of  two  years  no  further  drilling  can  be 
done  under  the  lease;  and  even  if  oil  or  gas  or  both  shall  be  found  within 
the  two  years,  the  whole  term  of  the  lease  must  terminate  at  the  end  of 
twenty-five  years  from  the  date  of  the  lease." 

The  lease  further  provided  that  if  no  well  were  drilled  within  a  year 
the  lease  was  to  become  null  and  void  unless  the  lessee  should  pay  for 
further  delay  at  the  rate  of  one  dollar  per  acre  per  year  until  a  well  was 
drilled.  This  means  "that  the  lease  may  be  made  to  terminate  in  less  time 
than  two  years,  that  is  at  the  end  of  twelve  months,,  by  a  failure  to  drill 
a  well  on  the  premises  within  the  twelve  months ;  but  that  the  lessee  may 
prevent  such  termination  *  *  *  by  paying  for  the  delay  at  the  rate 
of  one  dollar  per  acre  at  or  before  the  end  of  each  year  thereafter  until  a 
well  shall  be  drilled :  that  is,  the  payment  must  be  made  at  or  before  the 
end  of  the  second  year  of  the  lease  and  that  further  delay  cannot  be  had 
beyond  the  term  of  two  years  fixed  as. the  lifetime  of  the  lease." 

No  oil  or  gas  having  been  found  on  the  premises  within  two  years,  the 
lease  terminated  absolutely,  and  could  not  be  extended  by  payment  for 
delay.    See  this^case  also  on  page  70. 
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Murdock-West  Co.  v.  Logan.  69  Ohio,  514,  69  N.  E.  984  (1904).  An  oU 
lease  for  and  during  the  term  of  60  days  from  the  date  thereof,  ''and  as 
much  longer  thereafter  as  oil  or  gas  shall  be  found  in  paying  quantities," 
contained  the  following  language:  "The  drilling  of  one  well  to  be  com- 
menced on  these  premises  within  60  days  from  the  execution  of  this  lease, 
unavoidable  delays  excepted,  and  in  case  of  failure  to  commence  drilling 
of  a  well  within  such  time  as  herein  specified,  the  parties  of  the  second 
part  agree  to  pay  the  parties  of  the  first  part,  for  such  delay,  the  sum  of 
$50  per  month  from  the  time  limited  for  completing  such  well,  payable  by 
check  in  advance  or  directly  to  the  party  of  the  first  part,  and  the  parties 
of  the  first  part  agree  to  accept  such  sum  as  full  coiiBideratloii  and 
payment  for  such  delay  until  one  well  shall  be  completed  unless  this  lease 
is  surrendered  before  said  payment  is  due.  It  is  hereby  expressly  » greed 
that  a  failure  to  commence,  prosecute  and  complete  the  drilling  of  any  well 
or  wells  or  to  pay  any  rental  hereinbefore  mentioned  within  the  time  limited 
for  the  same,  shall  render  this  lease  null  and  void."  This  language  is 
ambiguous,  and  whether  the  payment  of  $50  per  month  as  ther^n  stipu- 
lated may  be  construed  as  payment  of  rent,  thereby  extending  the  term 
of  the  lease,  as  claimed  by  the  lessees,  or  whether  it  must  be  construed  as 
a  payment  of  liquidated  damages  for  delay,  as  is  claimed  by  the  plaintiffs, 
is  not  decided;  but  on  the  hypothesis  tliat  the  term  was  extended  for  60 
'  days  in  addition  to  the  original  term,  the  lessees  could  not  hold  over 
longer  than  such  additional  time  unless  they  actually  found  and  produced 
oil  in  paying  quantities  within  that  time.  A  finding  of  indications  of  oil, 
or  of  the  existence  of  conditions  which  rendered  it  probable  that  oil  in 
paying  quantities  would  be  found  if  the  well  were  operated  in  a  certain 
way,  is  not  sufficient,  of  itself,  to  extend  the  term  of  the  lease. 

The  stipulation  in  the  lease  that  the  term  shall  continue  "as  much 
longer  thereafter  as  oil  or  gas  shall  be  found  in  paying  quantities"  requires 
that  oil  or  gas  shall  be  actually  discovered  and  produced  in  paying  quan- 
tities within  the  term. 

Upon  the  hypothesis  that  the  payment  of  $50  per  month  under  the 
stipulations  of  the  lease  was  payment  of  rent,  the  failure  of  the  lessees  to 
pay  $50  for  the  month  from  April  22,  1900,  to  May  22,  1900,  rendered  their 
lease  null  and  void  from  and  after  April  22,  1900. 

Griner  v,  Ohio  Oil  Co.,  26  Ohio  Cir.  Ct.  R.  521  (1904).  An  oil  lease 
contained  the  provision  "The  terms  of  this  grant  shall  not  exceed  twelve 
years."  The  lessees  claimed  that  the  word  "terms"  applied  only  to  the 
conditional  or  collateral  matters  attached  to  the  grant  and  not  to  the 
grant  itself.  The  court  held  otherwise;  that  the  grant  was  limited  to  the 
period  of  twelve  years  and  that  all  rights  under  the  lease  terminated  upon 
the  expiration  of  the  twelve  years. 

Zeller  v.  Book,  28  Ohio  Cir.  Ct.  R.  119  (1905).  Under  an  oil  lease,  the 
term  of  which  was  five  years  or  as  long  as  oil  or  gas  be  found  in  paying 
quantities,  the  lessee  is  the  sole  Judge  of  the  profitableness  of  operating  the 
wells,  and  so  long  as  the  operation  is  profitable  a  court  of  equity  will  not 
cancel  the  lease  on  the  ground  that  the  land  does  not  warrant  the  sinking 


ASSIGNMENT  AND  TERMINATION  OF  LEASE.  197 

of  more  wells,  or  becaDse  it  is  questionable  whether  it  will  pay  a  profit 
CD  the  investment  therein;  nor  will  such  a  lease  be  canceled  because  of 
failure  to  operate,  if  the  failure  is  the  result  of  causes  not  within  the 
control  of  the  lessee. 

Pennsylvania. 

Lake  Erie  Oas  Coal  d  Coke  Co.  v.  Patterson,  184  Pa.  364,  89  Atl.  68 
(1888).  The  owner  of  a  life  interest  in  certain  coal  and  of  a  fee  in  other 
coal  leased  all  of  it  to  a  coal  company  for  a  term  of  years.  The  lessee 
owned  the  land  lying  betwe^i  the  coal  which  the  lessor  owned  in  feo  and 
that  which  he  owned  for  life.  The  lease  provided  as  follows:  **The  said 
party  of  the  first  part  hereby  guarantees  peaceable  possession  of  the 
premises  hereby  leased  during  the  term  of  this  lease,  and  agrees  and  binds 
himself  that  if  the  said  party  of  the  second  part  should  be  legally  dis- 
possessed thereof,  to  pay  and  reimburse  the  said  party  of  the  second  part 
for  all  improvements  made  upon  the  said  demised  premises  by  them.  *  * 
All  covenants  herein  bind  executors,  administrators  and  assignees."  At 
the  time  of  lessor's  death  nearly  all  the  coal  owned  by  the  lessor  for  life, 
and  only  a  small  portion  of  that  owned  by  him  in  fee,  had  been  taken  out. 
The  representatives  and  heirs  of  the  lessor  executed  an  instrument  in 
writing  that  the  lessee  should  not  be  dispossessed  until  the  end  of  the  term. 
Held  that  the  lessee  had  no  right  to  have  the  lease  canceled  upon  the  death 
of  the  lessor. 

Cas9€ll  V.  Crothers,  IdS  Pa.  359,  44  Atl.  446  (1899).  On  April  22,  1887, 
defendant  leased  to  plaintifTs  assignor  a  tract  of  land  for  the  sole  purpose 
of  operating  for  oil  and  gas  for  the  term  of  10  years,  "and  as  long  there- 
after as  oil  or  gas  is  found  in  the  land  in  paying  quantities,"  for  a  royalty 
of  one-eighth  of  the  oil  produced  and  an  annual  rent  for  each  productive 
gas  well.  Oil  was  found  in  paying  quantities,  but  no  gas.  On  April  22, 
1897,  five  wtils  were  in  operation,  in  July  four  wells,  in  November  three 
wells,  and  on  November  14,  1897,  they  were  not  producing  in  paying  quan- 
tities and  plaintiff  shut  down,  locked  up  the  tools  and  his  employes  left 
the  land.  In  April,  1898,  defendant  entered,  took  possession  and  began 
producing  oil.  Plaintiff  brought  ejectment  Held  she  could  not  recover. 
There  was  no  abandonment  or  forfeiture  of  her  rights  under  the  lease, 
but  on  November  14,  1897,  when  oil  or  gas  was  not  being  produced  in  pay- 
ing quantities,  the  lease  became  subject  to  termination,  and  was  terminated 
by  defendants  entry. 

Mcllvaine,  P.  J. :  "The  iwrties  fixed  the  term  of  the  lease  at  ten  years 
which  expired  on  April  22,  1897,  but  they  provided  in  case  oil  or  gas  was 
being  profitably  mined  at  the  end  of  this  term  that  It  could  be  extended 
to  another  date  to  be  fixed  by  the  failure  of  the  land  leased  to  yield  oil  or 
1^8  in  paying  quantities.  When  this  uncertain  date  was  capable  of  being 
nude  certain,  then  the  lease  could  be  terminated,  and  after  that  date  the 
leasee,  if  he  did  not  surrender  the  premises,  was  a  tenant  at  will,  and  the 
landlord  coold  at  any  time  enter  and  repossess  himself  of  the  premises 
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demised,  §nd  after  such  entry  the  rights  of  the  lessee  to  the  oil  and  gas, 
even  if  it  was  afterwards  discovered  in  paying  quantities  by  the  landlord, 
would  be  terminated.  The  true  interpretation  of  the  words  'as  long  there- 
after as  oil  or  gas  is  found  in  the  land  In  paying  quantities'  is  not  *as  long 
thereafter  as  oil  or  gas  can  be  found  in  the  land  in  paying  quantities  by 
any  one/  so  as  to  give  the  lessee  a  tenancy  until  all  the  oil  and  gas  in  the 
land  shall  be  exhausted,  but  is  this,  'as  long  thereafter  as  oil  or  gas  is 
actually  being  found  in  the  land  in  paying  quantities  under  such  develop- 
ments as  the  lessee  has  seen  fit  to  make  under  her  covenants  in  the  lease.' 

♦  ♦  ♦  After  the  failure  to  produce  oil  in  paying  quantities  the 
plaintiflTs  rights  are  limited  (if  the  defendant  elects  to  terminate  the  lease) 
to  the  removal  of  his  machinery  and  to  a  possession  for  a  reasonable  length 
of  time  that  this  may  be  accomplished.'*  There  is  nothing  in  the  nature  of  a 
tenancy  from  year  to  year. 

'*The  unique  character  of  an  *oil  lease*  makes  it  somewhat  difficult  lo 
apply  the  well  established  rules  that,  under  the  common  law,  apply  to 
the  ordinary  lease  where  the  relation  of  landlord  and  tenant,  pure  and 
simple,  is  created.  In  an  oil  lease  the  'lessor*  and  the  'lessee*  sustain 
a  dual  relation  to  each  other.  In  a  sense  they  are  landlord  and  tenant, 
but  they  also  sustain  the  relation  of  'grantor*  and  'grantee*  of  an  interest 
in  lands.  The  lessee  is  a  tenant  as  to  the  surface  of  the  land  so  far  as  it 
may  be  necessary  to  carry  on  his  mining  operations,  but  as  to  the  oil  in 
the  land  after  it  is  discovered  by  the  drill  he  is  the  'grantee,'  the  owner 
in  fee  simple.  The  lessor  for  the  occupancy  of  the  surface  of  the  land 
does  not,  as  is  usual  with  landlords,  receive  a  rent,  a  compensation  payable 
periodically,  nor  does  he  receive  part  of  the  produce  of  the  land  leased;  he 
receives  part  of  the  land  itself,  a  royalty,  a  part  of  the  oil  mined  and  oil  in 
place  is  real  estate.  The  tenancy  of  the  plaintiff  in  this  case,  which  alone 
related  to  the  surface  of  the  defendant's  land  after  April  22,  1897,  was  not 
in  consideration  of  the  payment  of  a  sum  of  money  periodically  made,  but 
depended  upon  the  continued  production  of  oil  in  paying  quantities,  or, 
stated  negatively,  upon  the  exhaustion  of  the  mineral  that  was  being  mined. 
The  moment  that  oil  was  not  being  produced  in  paying  quantities,  and  that 
fact  was  ascertained  and  declared,  that  moment  the  right  to  occupy  the 
surface  for  oil  and  gas  purposes  ceased,  regardless  of  the  fact  that  the 
termination  of  the  fixed  term  of  the  lease  was  on  April  22,  1897.*' 

Judgment  was  entered  for  plaintiff  for  the  land  described  "for  oU  and 
gas  purposes  and  for  the  oil  and  gas  in  said  land". 

Young  v.  Forest  Oil  Co,,  194  Pa.  243,  45  Atl.  121  (1899).  "The  phraee 
'found  or  produced  in  paying  quantities*  means  paying  quantities  to  the 
lessee  or  operator.  If  oil  has  not  been  found  and  the  prospects  are  not 
such  that  the  lessee  is  willing  to  incur  the  expense  of  a  well  (or  a  second 
or  subsequent  well  as  the  case  may  be),  the  stipulated  condition  for  the 
termination  of  the  lease  has  occurred.  So  also,  if  oil  has  been  found  but 
no  longer  pays  the  expenses  of  production.  But  if  a  well  being  down  pays 
a  profit,  even  a  small  one,  over  the  ojierating  expenses,  it  is  producing  in 
'paying  quantities*  though  it  may  never  repay  its  cost,  and  the  operation 
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as  a  whole  may  result  in  a  loss.  Few  wells  except  the  very  largest  repay 
cost  under  a  considerable  time;  many  never  do,  but  that  is  no  reason 
why  the  first  loss  should  not  be  reduced  by  profits,  however  small,  in  con- 
tinuing to  operata  The  phrase  'paying  quantities'  therefore  is  to  be 
construed  with  reference  to  the  operator,  and  by  his  Judgment  when  ex- 
ercised in  good  faith." 

Briggs  v.  Elder,  22  Pa.  Super.  Gt  324  (1903).  The  lease  was  for  the 
term  of  nine  months  from  November  6, 1897,  and  contained  a  covenant  that 
it  should  remain  in  force  "so  long  as  oil  is  found  in  paying  quantities,  pro- 
viding all  conditions  are  complied  with."  The  consideration  for  the  grant 
was  the  sum  of  $40  paid  in  cash.  The  lessees  covenanted  to  ?o  upon 
the  ground  and  fully  complete  one  well  within  nine  months  from  the  date 
of  the  agreement,  and  further,  which  is  the  clause  upon  which  plaintiff 
bases  her  right  to  recover:  ''In  case  a  well  is  not  drilled  and  completed 
within  nine  months,  then  second  parties  are  to  pay  the  first  parties  $25.00 
per  month  until  this  lease  is  surrendered  or  oil  is  found  in  paying  quan- 
tities." This  agreement  created  an  estate  for  a  definite  term,  which  could 
only  be  enlarged  by  the  discovery  of  oil  in  ^ying  quantities  within  the 
definite  period.  The  defendants  never  entered  upon  the  ground,  did  nothing 
under  the  agreement,  and  there  were  no  further  dealings  or  negotiations 
between  the  parties  relating  to  the  premises.  They  were  not,  therefore, 
liable  to  pay  $25  per  month  after  the  term  of  nine  months  had  expired. 
The  estate  created  by  the  lease  and  all  its  incidents  determined  and  ceased 
when  the  definite  term  came  to  an  end.  It  was  not  necessary  to  siineiulor 
the  instrument.  The  surrender  of  a  lease  is  the  yielding  up  by  the  tenant 
of  his  estate  to  the  landlord.  But  the  term  having  expired,  the  defendants  hud 
no  estate  to  surrender. 

Summerrille  v.  Apollo  Gas  Co,,  207  Pa.  334, 56  Atl.  876  (1904).  An  oil  and 
gas  lease  was  "for  and  during  the  term  of  two  years  from  the  date  hereof 
and  as  much  longer  as  oil  and  gas  are  found  in  paying  quantities,  or  the 
hereinafter  described  rental  is  paid."  A  well  was  sunk  which  produced  a 
million  feet  of  gas  per  day,  worth  when  piped  and  conveyed  to  market 
from  three  to  five  cents  per  thousand  feet,  but  none  of  it  was  sold  or 
disposed  of.  The  lessor's  successor  in  title,  contending  that  the  gas  was 
not  produced  in  paying  quantities  unless  it  was  sold  at  a  profit,  brought 
ejectment  after  the  expiration  of  two  years.  The  direction  of  a  verdict 
for  the  defendant  was  held  not  to  be  error. 

"It  may  be  that  for  some  time  the  lessee  was  not  able  to  finrl  a  p-irchaser 
for  the  gas,  but  that  was  not  the  affair  of  the  lessors;  they  were  not  in- 
terested in  the  proceeds  of  the  sale  of  the  gas.  Their  rights  under  the 
agreement  extended  only  to  the  receipt  of  a  stipulated  annual  rental  lor 
each  well,  and  the  free  use  of  gas  for  domestic  purposes.  Beyond  this, 
the  question  of  whether  or  not  the  quantity  of  gas  was  profitable  was  for 
the  decision  of  the  lessee.  It  may  be  that  the  final  disposition  of  the 
product  of  the  well  was  such  as  to  amply  remunerate  it  for  the  delay  in 
finding  a  market." 
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(The  court  treats  the  question  involved  as  one  of  forfeiture  for  failure 
to  find  oil  or  gas  in  paying  quantities.  It  seems  clear  that  this  is  a  misuse 
of  terms,  and  that  the  question  really  is  whether  or  not  the  term  had 
expired.) 

WiUon  V.  Philadelphia  Co.,  210  Pa.  484,  60  Atl.  149  (1904).  Under  an 
oil  and  gas  lease  for  the  term  of  fifteen  years  and  so  much  longer  as  oil  and 
gas  could  be  produced  in  paying  quantities,  gas  was  found  and  for  a  time 
produced.  The  lessee  agreed  to  pay  a  fixed  sum  per  annum  for  the  gas  from 
each  well  when  utilized,  and  the  right  was  given  to  him  to  surrender  the 
lease  at  auy  time,  from  which  time  it  should  be  null  and  void.  In  an 
action  for  rent  the  lessee  defended  on  th€  ground  that  it  had  ceased  to  use 
the  wells  on  account  of  their  failure  to  produce  gas.  In  the  absence  of  notice 
to  the  lessor,  this  was  held  not  to  show  a  termination  of  the  lease,  and  the 
lessee  was  liable  for  the  rent 

The  right  of  search  under  the  contract  was  one  thing  and  the  right  to 
operate  for  a  period  of  years  another.  If  the  search  is  successful  then  the 
right  of  extended  possession  accrues,  which  can  only  be  lost  by  notice  of 
abandonment ;  but  the  right  of  possession  to  search  is  gone  when  the  search 
proves  fruitless.  When  the  right  of  possession  for  operating  purposes  has 
been  acquired,  as  here,  by  a  successful  search  for  the  product,  the  lessee 
becomes  answerable  for  the  stipulated  rental  according  to  the  terms  of  the 
agreement  and  is  relieved  of  that  liability  only  by  showing  payment,  or 
notice  to  the  lessor,  either  written  or  verbal,  of  abandonment 

Oearhart  v,  Chwinn,  32  Pa.  Super.  Ct  567  (1907).  An  agreement  for  the 
sale  of  coal  in  place,  after  setting  out  the  manner  in  which  payment  should 
be  made,  provided:  "Should  default  be  made  in  such  payments  or  should 
said  party  of  second  part,  in  the  opinion  of  said  Bell,  fail  to  use  due  dili- 
gence in  mining  coal,  then,  at  the  option  of  said  Bell,  tliis  agreement  to  be 
null,  void  and  at  an  end."  A  notice  in  the  following  form  was  ent- 
ficieut  to  terminate  the  agreement.  "In  the  meantime  you  will  do  nothing 
further  in  the  coal  matter.  I  refer  to  the  written  license  I  gave  you  to  mine 
certain  coal  under  land  bought  by  me  at  sheriffs  sale  as  the  land  of  the 
Great  Bend  Coal  Company.  The  written  license  in  question  gave  me  the 
authority  to  terminate  the  contract  at  my  option  and  now  I  terminate  it 
It  may  be,  when  I  see  you,  that  we  can  come  to  satisfactory  arrangements 
for  the  future,  but,  under  the  present  circumstances  and  conditions,  1 
desire  the  contract  to  be  at  an  end." 

Testimony  as  to  whether  mining  had  been  pursued  with  due  diligence 
was  irrelevant    That  was  a  question  to  be  determined  by  Belt 

West  Virginia. 

Bettman  v.  Harness,  42  W.  Va.  433,  26  S.  B.  271,  36  L.  R.  A.  566  (1896).  A 
leape  of  land  for  oil  purposes  for  one-eighth  of  the  product  was  to  continue 
for  two  years  "and  as  much  longer  as  oil  or  gas  is  found  in  paying  quan- 
tities thereon,  or  rental  paid  thereon."  The  lessee  also  covenanted  to  com- 
plete a  well  within  one  month  and  in  case  of  failure  to  pay  15  dollars  per 
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month  for  such  delay.  The  term  rental  above  does  not  refer  to  such  pay- 
ments but  to  the  one-eighth  of  the  oil.  The  word  "or"  means  "and".  The 
lessee  having  failed  to  operate,  the  lease  terminated  at  the  expiration  of 
two  years  and  could  not  be  kept  alive  by  the  mere  paying  of  fifteen  dollars 
a  month. 

8tam  V.  Huffman,  62  W.  Va.  422,  59  S.  E.  179  (1907).  A  lease  of  coal  on 
royalty  was  for  the  specific  term  of  one  year,  and  as  much  longer  as  lessee 
should  mine  the  coal.  It  contained  a  covenant  on  the  part  of  the  lessee  to 
begin  work  the  next  day,  paying  royalty  every  thirty  days.  No  work  was 
done  for  over  two  years,  and  at  the  suit  of  the  lessor  the  court  decreed 
a  cancellation  of  the  lease.  The  court  based  its  decision  on  the  ground 
that  in  a  lease  where  the  inducement  is  the  royalty  to  be  paid,  there  is  nu 
implied  covenant  to  begin  work  within  a  reasonable  time  and  that  failure 
to  do  so  worked  a  forfeiture. 

(Although  the  court  puts  the  decision  on  the  ground  of  forfeiture,  it 
seems  to  the  authors  that  there  was  an  actual  expiration  of  term.  The 
fixed  term  had  expired  and  the  lessee  was  not  mining.) 


B,    By  Exhaustion  of  the  Minerals. 
p.  146.    See,  also,  chap.  II,  div.  I,  and  chap.  Ill,  div.  I. 

C,    By  Eviction, 
p.  146. 

Colorado. 

Isabella  Oold  Min,  Co.  v.  Glenn,  37  Colo.  165,  86  Pac.  349  (1906).  A 
mere  trespass  does  not  amount  to  an  eviction,  though  it  may  be  accom- 
panied by  such  acts  and  committed  in  such  circumstances  as  to  be  equiva- 
lent thereto.  An  eviction  may  be  actual  or  constructive,  and  any  act  of  the 
lessor  by  which  his  tenant  is  deprived  of  the  enjoyment  of  the  whole  or  a 
material  part  of  the  demised  premises,  or  which  shows  an  Intent  upon  the 
part  of  the  lessor  permanently  to  deprive  or  seriously  to  obstruct  or  Inter- 
fere with  the  tenants  quiet  and  peaceable  enjoyment  thereof,  amounts  in 
law  to  an  eviction. 

In  an  action  to  recover  damages  for  the  breach  of  a  covenant  for  quiet 
enjoyment,  the  eviction  being  proved,  and  the  extraction  of  large  bodies  of 
ore  by  befendant  being  shown,  the  burden  is  upon  defendant  to  prove  the 
amount  and  value  of  the  ores  which  it  removed  during  plaintilTs  lease; 

Pemuylvania. 

Mathews  v.  People's  Nat.  Gas  Co.,  179  Pa.  165,  36  Atl.  216  (1897) .  See 
this  case  on  page  219. 
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West  Virginia. 

Kfwtta  V.  McGregor,  47  W.  Va.  566,  35  S.  E.  899  (1900).  In  a  lease  for 
oil  and  gas  there  is  an  implied  covenant  of  right  of  entry  and  quiet  enjoy- 
ment for  the  purposes  of  the  lease.  The  covenant  of  quiet  enjoyment  in  a 
lease  for  oil  or  gas,  or  other  purposes,  is  not  broken  by  the  mere  fact, 
alone,  that  the  lessor  makes  another  lease  during  the  term,  of  the  same 
premises,  whether  the  first  lessee  be  in  actual  possession  or  not,  the  second 
lessee  not  entering. 

The  covenant  for  quiet  enjoyment  implied  in  a  lease  for  oil  is  broken  by 
the  exclusion  by  the  lessor  of  the  lessee  from  taking  possession  for  the  pur- 
poses of  the  lease,  or  his  withholding  from  him  the  possession  of  the  land 
for  the  purpose  of  the  lease. 

D,    By  Forfeiture. 

p.  147.  Further  currency  has  been  given  to  the  doctrine 
that  a  forfeiture  may  result  from  breach  of  the  implied  obliga- 
tion to  mine  in  California  and  also  in  Indiana  in  cases  where  the 
purpose  and  consideration  of  the  lease  is  the  exploration  of  the 
land  for  oil  and  gas.  But  elsewhere  the  courts  generally  con- 
tinue to  refuse  to  declare  forfeitures  except  in  cases  of  conditions 
or  express  covenants.  The  Indiana  courts,  however,  place  a  limit- 
ation upon  the  doctrine  by  holding  that  where,  by  accepting  rent 
or  other  act,  the  lessor  has  condoned  or  waived  the  default,  he 
cannot  subsequently  declare  a  forfeiture  without  first  giving 
notice  to  the  lessee  to  proceed  with  the  development  and  afford- 
ing him  a  reasonable  opportunity  to  do  so.  In  Kentucky,  although 
the  rule  that  a  forfeiture  could  be  declared  only  for  breach  of  a 
condition  or  an  express  covenant  has  been  formerly  applied,  the 
Indiana  rule  has  been  followed  in  a  recent  case. 

Indeed  in  all  cases  where  rental  for  delay  has  been  accepted, 
the  lessee  is  entitled  to  notice  and  a  reasonable  time  within  which 
to  begin  operations  before  a  forfeiture  is  enforced  against  him.* 
"When  the  ground  of  forfeiture  is  the  failure  to  pay  rent  only, 
demand  must  first  be  made,  and  unless  a  place  of  payment  is 
fixed  in  the  lease,  this  demand  mu3t  be  made  on  the  premises. 

In  spite  of  the  **  determined  and  persistent  struggle  of  parties 
for  a  different  rule,''  it  is  now  firmly  established  and  practically 
unquestioned  thai  provisions  for  the  forfeiture  or  termination  of 
estates  by  the  breach  of  covenants  to  develop  the  land  or  to  pay 
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rent  are  for  the  benefit  of  the  lessor  and  the  forfeiture  is  at  his 
option. 

Oil  and  gas  leases  frequently  contain  the  provision  that  the 
failure  of  the  lessee  to  commence  operations  within  a  fixed  time, 
or  to  pay  a  stipulated  rental  or  damages  for  delay,  shall  avoid 
the  lease.  This  provision  is  sometimes  coupled  with  a  covenant  to 
pay  rental  for  delay.  If  the  lease  contains  such  a  covenant,  the 
lessor  has  the  option  in  case  of  default  to  bring  an  action  for 
the  rent  or  to  declare  a  forfeiture.  If  the  lease  does  not  contain 
such  a  covenant,  the  lessor  cannot  maintain  such  an  action,  and 
his  only  remedy  is  forfeiture ;  which,  therefore,  is  practically  at 
the  option  of  the  lessee,  who  may  control  the  situation  by  elect- 
ing whether  or  no  to  pay  the  rental. 

Where  a  lessor  has  the  option  to  declare  a  forfeiture  or  to  sue 
for  rental,  he  must  elect  which  remedy  he  will  pursue.  lie  cannot 
have  both ;  nor  can  he  forfeit  the  lease  and  then  sue  for  arrears 
of  rent,  unless  the  right  to  do  so  is  reserved  in  the  lease. 

United  States. 

Dutfleld  v,  Michaels,  42  C.  C.  A.  649,  102  Fed.  820  (1900),  4tb  (Mrc, 
reverfilng  97  Fed.  S25  (1899).  A  lease  for  oil  and  gas  purposes 
dated  March  16,  1898»  provided  ''this  lease  to  be  nuH  and  void,  and  no 
longer  binding  on  either  party,  if  a  well  is  not  completed  on  the  premises 
within  two  months  from  this  date,  unless  the  lessee  shall  thereafter  pay 
monthly  to  lessor  ten  dollars  per  month  for  each  month's  delay  in  com- 
pleting said  well.  •  •  •  if  operations  are  not  commenced  in  thirty 
days  from  this  date,  ten  dollars  extra  to  be  paid  for  the  second  month." 
Operations  were  not  commenced  in  30  days  nor  was  a  well  completed  in 
two  months,  but  on  May  24,  1898,  the  lessees  paid  $10  on  account  of  rental 
and  the  lessor  acc^ted  the  same.  Held  that  the  lessor  could  not  declare 
a  forfeiture  of  the  lease  for  nonpaymnt  of  rent  and  that  a  subsequent 
lease  to  other  parties  on  June  21,  1898,  without  the  consent  of  the  first 
lessees,  was  void;  the  payment  of  $10  was  made  in  time,  because  there 
was  no  requirement  that  it  be  paid  in  advance,  and  it  would  be  held  to 
be  on  account  of  the  delay  in  completing  the  well,  and  not  for  the  failure 
to  commence  operations  in  time,  because  nonpayment  of  the  sum  due  for 
the  latter  was  not  ground  for  the  forfeiture. 

Plummcr  v.  Hillside  Coal  d  Iron  Co.,  43  C.  C.  A.  490, 104  Fed.  208  (1900). 
3rd  Circ.  Failure  to  pay  rent  reserved  in  a  coal  lease  will  not  work  a 
forfeiture  of  the  lease  where  the  lease  Itself  contains  no  clause  authorizing 
its  forfeiture  for  such  nonpayment  The  mere  failure  to  operate  a  mine, 
under  a  lease  thereof  for  a  period  of  100  years,  does  not  constitute  an 
abandonment  thereof  justifying  a  forfeiture.     The  lessee,  under  such  a 
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lease,  having  a  vested  right  in  the  underlying  coal  and  an  estate  therein, 
cannot  lose  that  right  or  estate  during  the  100  years,  save  by  release  or 
other  proper  conveyance  or  by  adverse  possession.  See  this  case  also  on 
page  37. 

Kellar  v.  Craig,  61  C.  C.  A.  366,  126  Fed.  630  (1903).  4th  Circ.  It  was 
made  a  condition  of  an  oil  and  gas  lease  that  the  lessees  '*are  to  protect 
the  lines  of  the  premises  hereby  leased  and  pay  rental  until  oil  is  produced 
in  paying  quantities  and  drill  one  well  every  two  months  after  oil  is  pro- 
duced in  paying  quantities  until  this  lease  and  the  premises  hereby  demised 
are  well  developed."  It  was  expressly  provided  that  failure  to  comply  with 
all  its  stipulations  should  avoid  the  lease.  Goff,  G.  J.:  **The  bill  shows 
that  on  the  8th  day  of  May,  1900,  the  first  paying  well  on  said  land  was 
completed,  and  it  follows  that  on  that  day  the  inchoate  right  theretofore 
existing  in  appellees  to  search  for  oil  and  gas  ripened  into  a  fully  vested 
leasehold  estate.  If  by  the  abandonment  or  failure  to  pay  rental,  a  for- 
feiture had  resulted  before  the  finding  of  oil  had  produced  such  vested 
right,  and  the  lessor  had  promptly  asked  the  aid  of  a  court  of  equity  in  re- 
moving the  cloud  on  his  title  caused  by  such  forfeited  lease,  his  suit  would 
have  been  entertained." 

''The  grounds  of  forfeiture  relied  on  in  this  case  are  for  breaches  of  the 
lease  alleged  to  have  been  committed  since  the  vesting  of  such  leasehold 
estate,  and  concerning  them  the  court  below  held  that  equity  had  no 
Jurisdiction.  After  the  production  of  oil  under  a  lease  of  the  character 
involved  in  this  case,  if  the  lessee,  in  possession  and  still  producing  oil, 
fails  to  fully  develop  the  land,  or  neglects  to  protect  its  lines  by  drilling 
other  wells,  we  think  the  lessor's  remedy  is  not  by  way  of  forfeiture  of 
the  lessee's  right  to  operate  under  the  lease,  but  by  an  action  for  the 
damages  caused  by  such  breaches."  "It  should  be  observed  here  that  while 
the  covenants  of  this  lease  to  'protect  the  lines*  and  to  'well  develop*  the 
land  are  usually  considered  as  express  agreements,  still,  so  far  as  the 
matters  we  are  now  considering  are  concerned,  they  must  in  effect  be 
treated  as  implied  covenants  would  be,  for  the  reason  that  they  are  so 
indefinite,  and  that  no  particular  number  of  wells  are  required  to  be  drilled 
nor  are  any  special  points  designated  along  the  line,  or  on  the  land,  at 
which  wells  are  to  be  drilled.** 

The  covenant  to  drill  one  well  every  two  months  was  complied  with  by 
the  drilling  of  the  required  number,  although  they  had  not  been  drilled  at 
regular  intervals  of  two  months. 

Big. Six  Development  Co.  v.  Mitchell  70  C.  C.  A.  569,  138  Fed.  279,  1  I- 
R.  A.  (N.  S.)  332  (1905).  8th  Circ.  Where  a  lessor,  alleging  a  forfeiture, 
files  a  bill  against  the  lessee  to  cancel  the  lease,  and  enjoin  the  lessee  from 
mining,  the  bill  is  not  objectionable  because  it  is  a  bill  to  enforce  a  forfeiture, 
to  which  equity  does  not  lend  its  aid.  The  theory  of  the  bill  is  that  the 
forfeiture  was  complete  before  it  was  filed,  and  the  defendant  was  guilty 
of  a  continuing  trespass. 

The  ground  of  the  forfeiture  being  the  defendant*s  breach  of  his  cov- 
enants to  mine  in  a  workmanlike  manner  and  to  support  the  surface  so 
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that  It  would  not  cave,  the  receipt  of  rent  or  royalty  after  notice  of  for- 
feiture did  not  constitute  a  waiver  thereof. 

Brewster  v.  Lanyon  Zinc  Co.,  72  C.  C.  A.  213,  140  Fed.  801  (1905).  8th 
Clrc  See  this  case  on  page  118.  Under  the  particular  language  of  the 
lease,  the  implied  covenant  for  diligent  development  Is  held  to  be  a  con- 
dition for  whose  breach  a  forfeiture  may  be  declared. 

Although  ordinarily  equity  will  not  enforce  a  forfeiture,  yet  it  may  do 
so  in  unusual  cases  where  the  circumstances  entitle  the  plaintiff  to  relief 
in  equity  on  other  grounds.  "Although  actually  terminated  by  the  acts  of 
the  parties  and  no  longer  of  any  force  or  effect,  the  lease  appears,  as  spread 
upon  the  public  records,  to  be  still  effective  as  a  dlsx)osal  of  all  the  oil  and 
gas  in  the  lessor's  lands.  It  embarrasses,  if  it  does  not  prevent,  the  exercise 
of  the  right  to  make  other  disposal  of  these  minerals.  This  right  is  con- 
stantly and  materially  diminishing  in  value  by  reason  of  the  multiplication 
and  operation  of  wells  on  surrounding  lands.  These  acts  of  the  adjoining 
proprietors,  being  within  their  lawful  rights,  cannot  be  stayed  by  injunc- 
tion pending  an  action  at  law  against  the  lessee  to  establish  the  lessor's 
title.  The  lease  is  a  cloud  upon  the  title  to  the  whole  of  both  tracts.  The 
lessor  is  in  actual  possession  of  both,  save  a  small  portion  of  one  occupied 
by  tbe  lessee  in  the  operation  of  the  single  gas  well.  No  action  at  law 
can  be  had  in  respect  of  what  is  in  the  lessor*8  possession,  and  while  she 
can  maintain  ejectment  in  respect  of  what  is  occupied  by  the  lessee,  the 
Judgment  could  not  go  beyond  a  determination  of  the  title  and  right  of 
possession  to  that  particular  portion.  •  •  •  The  mere  statement 
of  tbe  situation  shows  tliat  it  is  one  which  is  in  effect  destructive  of 
valuable  property,  is  productive  of  irr^arable  injury,  and  calls  for  a 
measure  of  relief  not  attainable  at  law." 

The  bill  is  essentially  a  bill  to  enforce  a  forfeiture,  notwithstanding  Its 
primary  and  only  purpose  is  to  establish  a  forfeiture  as  a  matter  of  record 
and  to  obtain  the  cancellation  of  the  thing  forfeited.  Big  Six  Development 
Co.  V.  Mitchell,  supra,  which  seems  to  adopt  another  view,  differs  from 
this  case  in  that  there  the  primary  purpose  was  to  enjoin  continuing  tres- 
pass or  waste. 

Camphrll  v.  Rock  Oil  Co,,  hO  C.  C.  A.  4(57.  !.>!  Fe<l.  101  (lOOT).  7th  Cirr. 
A  tract  of  land  was  leased  for  oil  and  gas  purposes  for  the  term  of  five 
years  from  May  20,  18d7,  "and  as  much  longer  as  oil  or  gas  are  found  in 
paying  quantities  or  the  rental  paid  thereon."  The  lessee  agreed  to  com- 
plete a  well  within  one  year,  or  in  default  to  pay  a  yearly  rental  of  $G0 
until  such  well  should  be  completed.  He  did  not  drill  any  well  prior  to 
1904,  but  paid  the  yearly  rental  up  to  May  29,  1004.  On  March  26, 1904,  the 
lessor  notified  him  that  the  lease  would  not  be  extended  beyond  May  20, 
1904,  or  delay  in  operations  be  allowed  beyond  such  period,  or  money  re- 
ceived for  further  extension  or  delay.  The  court  held  that  under  the 
Indiana  cases  (Consumers  Gas  Trust  Co.  v.  Littler,  etc.,  below)  the  lessor 
"had  the  right  to  terminate  appellees'  prlvllej?e  of  exploration  by  giving 
them  notice  for  a  reasonable  time  prior  to  May  20,  1904,  that  no  further 
extension  would  be  granted.     And  appellees  could  have  held  over  only 
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by  finding  oil  or  gas  in  paying  quantities  within  such  reasonable  period. "* 
But  the  burden  is  upon  the  lessor  to  prove  that  the  time  given  was  a  reason- 
able one  within  which  to  ascertain  whether  oil  or  gas  in  paying  qauntities 
could  be  found.  The  notice  in  this  case  was  insufficient  because  it  was 
confused  and  ambiguous. 

Doddridge  County  Oil  d  Gas  Co.  v.  Bmith,  154  Fed-  970  (1907).  C.  C. 
N.  D.  W.  Va.  To  fully  enforce  the  duty  of  development  and  operation  un- 
der oil  and  gas  leases,  courts  of  equity  have  been  led  "to  modify  and  to 
a  certain  extent  reverse  its  well-established  rule  of  abhorrence  of  for- 
feitures, so  that  such  forfeiture  is  favored,  when,  instead  of  working  a 
loss  or  injury  contrary  to  equity,  it  promotes  Justice  and  equity  and  protects 
the  owner  against  the  indifference,  laches,  and  injurious  conduct  of  the 
lessee/'  But  these  principles  camiot  be  invoked  to  enable  the  landowner 
to  overreach  and  defraud  the  lessee.  By  the  terms  of  the  lease  in  this 
case,  lessee  was  bound  to  drill  a  well  within  four  months  and  another  with- 
in four  months  from  the  completion  of  the  first  He  drilled  one  well,  using 
machinery  belonging  to  the  lessor  with  the  latter's  consent  While  engaged 
in  sinking  a  second  well  the  lessee's  agent  was  notified  by  lessor  that  he 
must  either  pay  for  the  machinery  or  cease  work.  The  agent  ceased  work 
and  consequently  the  four  months'  period  expired  before  the  well  oould 
be  completed.  The  lessor  thereupon  declared  a  forfeiture,  which  the 
court  refused  to  enforce.  The  remedy  of  a  lessor  in  such  a  lease  "for 
failure  on  part  of  lessee  to  further  develop  the  leased  premises,  or  to 
properly  protect  the  lines  thereof  from  drainage  through  wells  on  adjacent 
property,  is  ordinarily  by  action  at  law  for  damages,  but  not  by  way  of 
forfeiture  of  the  lessee's  right  to  bore  or  drill  for  oil." 

Duntley  t\  Anderson,  94  C.  C.  A.  647,  169  Fed-  391  (1909).  8th  Circ  A 
lease  of  the  exclusive  right  to  operate  for  oil  and  gas  for  ten  years  pro- 
vided: "In  case  no  oil  or  gas  well  is  sunk  on  the  premises  within  twelve 
months  from  this  date,  this  lease  shall  become  absolutely  null  and  void 
unless  the  second  parties  shall  pipe  gas  to  within  100  feet  of  the  residence 
of  the  parties  of  the  first  part  and  give  the  parties  of  the  first  part  the 
right  to  use  gas  for  three  stoves  and  four  lights  in  consideration  of  lease 
till  well  is  drilled.  If  this  lease  shall  be  detrimental  to  the  sale  of  this 
place,  this  lease  shall  be  returned  to  the  first  party."  No  well  was  sunk 
within  twelve  months,  but  subsequently  the  then  holder  of  the  lease  piped 
the  gas  to  within  100  feet  of  lessor's  residence,  and  the  latter  accepted  and 
used  the  gas.  This  was  a  waiver  of  the  right  to  forfeit  the  lease  for 
failure  to  sink  a  well.  The  oil  rights  under  the  lease  were  afterwards 
assigned  to  the  defendant,  and,  in  an  action  to  cancel  the  lease  under  the 
last  clause  above,  the  lessor  cannot  succeed  so  long  as  he  continues  to  use 
the  gas.  This  clause  provides  the  power  to  rescind  in  case  the  lease  proves 
detrimental  to  the  sale  of  land  for  agricultural  or  other  purposes  to  which 
it  was  then  devoted,  but  not  for  the  mere  purpose  of  disposing  of  the  oil 
rights  at  a  greater  advantage. 
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Arkansas. 

Cherokee  Const  Co.  v.  Bishop,  86  Ark.  489,  112  S.  W.  189,  126  Am.  St. 
Rep.  1096  (1908).  A  coal  lease  provided  that  lessee  should  operate  the 
mines  with  due  diligence,  and  that  at  no  time  during  the  lease  should  the 
mine  be  idle  for  thirty  days  consecutively  unless  caused  by  strikes  or  other 
causes  not  within  lessee's  control  on  penalty  of  forfeiture  for  breach. 
Equity  will  enforce  a  forfeiture  which  works  equity  and  protects  the  rights 
of  the  parties;  hence,  where  the  mine  was  idle  ten  months  in  one  year  and 
three  months  in  another,  the  lease  is  forfeitable  at  lessor's  option. 

California. 

Acme  Oil  d  Min.  Co.  v.  WiUiams,  140  Gal.  681,  74  Pac.  296  (1903).  The 
lessee  in  an  oil  lease  has  a  right  to  re-enter  and  take  possession  of  the 
pr^nisee  and  to  terminate  the  lease  for  breach  of  the  implied  covenant 
to  sink  wells  and  operate  them  diligently.  The  lessor  has  such  right  to 
re-enter,  not  only  as  against  the  lessee^  but  also  as  against  any  purchaser 
of  the  leasehold  interest  at  execution  sale  who  might  claim  the  right  to 
possession  of  the  premises  under  it  Nor  is  the  right  to  insist  upon  a  for- 
feiture of  the  lease  in  an  action  at  law  lost  by  the  lessee's  tendering  royal- 
ties to  the  lessor  after  the  lessor  has  re-entered  and  declared  such  forfeiture, 
although  such  a  tender  would  be  proper  as  preliminary  to  the  lessee's  main- 
taining an  action  in  equity  to  be  relieved  from  the  forfeiture.  See  this 
case  also  on  page  119. 

Mcintosh  V.  Rohh,  4  C^al.  App.  484,  88  Pac.  517  (1906).  The  considera- 
tion of  a  mining  lease  was  the  payment  of  royalty  in  six  semi-annual  in- 
stalments, the  first  within  six  months  of  the  execution  of  the  leasa  It  was 
held  that  there  was  an  implied  covenant  on  the  part  of  the  lessee  to  begin 
work  within  a  reasonable  time  and  proceed  with  reasonable  diligence,  and 
his  failure  to  do  so  for  eighteen  months,  coupled  with  the  nonpayment  of 
royalty  during  that  period,  operated  a  forfeiture  of  the  lease. 

Colorado. 

Monirozona  Oold  Min.  Co.  v.  Thatcher,  19  Colo.  App.  871,  75  Pac.  595 
(1904).  A  lease  provided  that  the  lessees  should  sink  a  shaft  by  a  certain 
day,  or  else  forfeit  the  lease.  The  lessees  did  not  sink  the  shaft  by  the  day 
provided,  but  continued  with  the  work,  and  mined  the  ore.  Held  that  the 
time  for  the  sinking  of  the  shaft  was  of  the  essence  of  the  contract,  and  the 
lessees  had  therefore  forfeited  the  lease  and  must  account  to  the  lessor  for 
ore  mined  by  them  after  the  lessor  had  given  them  notice  of  the  forfeiture. 
But  the  lessees  could  not  be  considered  willful  trespassers  within  the 
ordinary  legal  acceptation  of  that  term,  and  therefore  should  be  allowed, 
upon  the  accounting,  the  cost  of  mining,  tramming,  and  hoisting  the  ore 
to  the  surface.  'The  value  of  the  ore  is  the  amount  received  from  the 
smelter  or  ore  buyer  after  deduction  has  been  made  for  the  cost  of  treat- 
ment, sampling,  hauling,  and  railroad  freight    If  any  portion  of  the  ore 
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has  been  concentrated,  the  cost  of  concentration  is  a  legitimate  item  of 
expense  for  which  credit  should  be  allowed  appellants"  (lessees). 

Illinois. 

McConnell  v.  Pierce,  210  111.  627,  71  N.  E.  622  (1904).  Where  a  lessor 
has  a  right  to  declare  a  lease  forfeited  because  of  a  breach  of  its  conditions 
by  the  lessee,  but,  subsequently  thereto,  he  executes  a  deed  of  the  property 
to  another  reciting  that  it  is  made  subject  to  such  lease,  he  thereby  waives 
the  cause  of  such  forfeiture,  and  neither  he  nor  his  assignee  can  insist  upon 
such  forfeiture. 

McConnell  v.  Pierce,  116  111.  App.  103  (1904).  A  lease  which  granted  all 
the  coal,  iron  ore,  clay,  oil,  gas,  and  other  minerals  for  a  term  of  fifty 
years  in  consideration  of  a  royalty,  provided:  "It  is  agreed  that  as  soon 
as  it  is  settled  that  the  railroad  is  to  be  built,  prospecting  shall  coimnencc. 
and  if  mineral  in  sufficient  quantities  is  found  the  first  mining  shall  be  done 
on  this  land;  if  no  developments  be  made  within  three  years  this  lease  is 
void."  The  obligations  as  to  prospecting  and  developing  are  separate  and 
independent  provisions,  and  in  their  legal  effect  on  duration  of  the  term  are 
to  be  construed  differently.  The  former  is  a  covenant  for  the  breach  of 
which  an  action  for  damages  would  lie,  and  the  latter  is  a  condition  sub- 
sequent, the  breach  of  which  operates  as  a  forfeiture  and  defeats  the 
estate  altogether. 

Poe  V.  Ulrey,  233  111.  56,  84  N.  E.  46  (1908).  Where  an  oil  and  gas  lease 
gave  a  right  of  forfeiture  to  the  lessor  if  the  lessee  did  not  complete  a  test 
well  on  adjoining  land  within  a  fixed  time,  but  provided  that  if  a  well  lie  not 
completed  on  the  leased  property  within  a  year  the  lessee  should  pay  a 
certain  rental,  if  the  lessee  completes  the  test  well  and  elects  to  pay  rental 
on  the  other,  the  lessor  cannot  declare  a  forfeiture,  but  is  limited  to  a 
suit  for  damages,  despite  the  implied  agreement  to  reasonably  develop  the 
land  and  proceed  with  due  diligence.  "The  agreement  for  compensation 
effectually  excludes  a  forfeiture  not  stipulated  for." 

Powers  V,  Bridgeport  Oil  Co.,  238  111.  397,  87  N.  E.  381  (1909).  Where 
an  oil  lease  provided  that  six  wells  should  be  drilled  upon  the  land,  to  be 
put  down  at  such  points  as  would  protect  the  oil  from  being  drained 
through  wells  on  adjoining  lands,  and  stipulated  further  that  noncom- 
pliance should  be  ground  for  forfeiture,  equity  will  declare  a  forfeiture, 
although  damages  might  be  recovered.  An  agreement  to  drill  six  wells  is 
not  met  by  drilling  five  wells,  and  subsequently  deepening  one  of  them. 

After  forfeiture  in  such  a  case  the  court  will  not  sanction  the  removal 
of  the  casings  from  the  wells  by  the  lessee  where  this  cannot  be  done  with- 
out destroying  the  wells. 

Indiana. 

Island  Coal  Co.  v.  Combs,  152  Ind.  379,  53  N.  E.  452  (1899).  Where  a 
lease  provides  that,  upon  a  certain  condition  being  violated  by  the  lessee 
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the  lessor  may,  without  demand,  notice,  or  act,  re-enter  the  premises,  this 
is  an  express  waiver  upon  the  part  of  the  lessee  of  all  demand  or  notice. 
And  even  if  there  were  no  such  waiver,  a  demand  for  a  re-entry  is  not 
necessary  where  the  lessor  was  already  in  possession  of  the  premises  at 
the  time  in  question.  The  mere  indulgence  or  silent  acquiescence  upon  the 
part  of  the  lessor  is  not  to  be  construed  as  a  waiver  of  a  breach  of  the 
condition  of  forfeiture.    See  this  case  also  on  page  120. 

Gadhury  v.  Ohio  d  I.  Con.  Nat.  d  Illuminating  Gas  Co.,  162  Ind.  9,  67 
N.  E.  259,  62  L.  R.  A.  895  (1903).  The  lessee's  implied  obligation  to  explore 
and  develop  oil  land,  where  it  constitutes  practically  the  entire  considera- 
tion for  which  the  grant  was  made,  Is  such  an  essential  part  of  the  contract 
as  to  amount  to  a  condition  subsequent,  for  breach  of  which  the  grantor 
may  re-enter.    See  this  case  also  on  page  121. 

Hancock  r.  Diamond  Plate  Glass  Co.,  162  Ind.  146,  70  N.  E.  149  (1904). 
A  contract  for  exploring  for  natural  gas  ''granted  and  contracted*'  twenty 
square  feet  of  a  tract  of  forty  acres,  to  be  located  by  mutual  agreement,  for 
the  purpose  and  with  the  exclusive  right  of  putting  down  a  gas  well  there- 
on. The  consideration  for  the  grant  was  the  agreement  of  the  grantee 
to  deliver  to  the  grantor,  free  of  charge  during  the  continuance  of  the  con- 
tract, whatever  natural  gas  was  necessary  for  domestic  use  In  his  dwelling 
house,  and  In  addition  a  rental  of  $100  per  annum  for  each  producing  gas 
well  drilled  on  the  premises.  There  was  a  further  agreement  to  pay  $20 
per  annum  until  a  gas  well  should  be  put  down.  It  was  further  covenanted 
that  *'this  contract  shall  be  deemed  to  commence  at.  and  run  from  the  date 
of  signing  hereof,  and  shall  be  deemed  to  have  terminated  whenever  natural 
gas  ceases  to  be  used  generally  for  manufacturing  purposes,  or  whenever 
the  second  party  (the  gas  company),  or  their  assigns,  shall  fall  to  pay  or 
tender  the  rental  price  herein  agreed  upon  within  sixty  days  of  the  date 
of  its  becoming  due.  And  In  the  event  of  the  termination  hereof,  for  any 
cause,  all  rights  and  liabilities  hereunder  shall  cease  and  terminate." 

No  well  was  sunk,  but  the  rental  for  delay  was  paid  for  five  years.  In 
an  action  to  recover  this  annual  sum  of  $20  for  the  subsequent  years,  it 
was  held  that  such  an  action  could  be  maintained  upon  the  contract  in 
question,  and  that  the  obligation  to  pay  was  not  terminated  by  the  failure 
to  pay.  "Such  a  provision  Is  made  for  the  security  of  the  one  who  is  to  be 
benefited  by  a  fulfillment  of  the  promise,  and  not  for  the  benefit  of  the  one 
whose  interest  lies  in  nonfulfillment.  Such  contracts  are  construed  to 
mean  that  upon  failure  of  the  operator  to  pay  the  well  rental,  or  the 
promised  sum  for  delay  in  beginning  operations,  the  landowner  may  elect 
to  put  an  end  to  the  contract  and  recover  what  is  due  him,  or  he  may 
waive  his  right  of  forfeiture  and  allow  the  contract  to  run,  and  enforce 
payments  as  provided  In  that  Instrument  An  operator  will  not  be  allowed 
to  set  up  his  own  default  or  wrong  in  discharge  of  his  obligation  to  a 
landowner  to  pay  for  what  he  has  bought." 

"We  are  unable  to  see  how  the  principles  pertaining  to  the  relation  of 
landlord  and  tenant  are  applicable  to  such  a  contract  as  the  one  before 
us,  either  where  possession  has  or  has  not  been  taken  under  the  contract. 

2B  &  A14 
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It  seems  to  have  been  h^d  in  Diamond  Plate-Glaas  Ck>.  ▼.  Cnrless,  22  Ind. 
App.  346,  52  N.  E.  782,  and  Diamond  Plate  Glass  Go.  t.  Echelbarger,  24 
Ind.  App.  124,  55  N.  E.  233,  that  similar  instruments,  granting  the  right 
to  explore  for  and  remove  gas  or  oil  for  an  indefinite  period,  are,  in  effect, 
leases  creating  tenancies  from  year  to  year,  nnder  §7089,  Burn*s  Ann.  St. 
1901,  which  may  be  terminated  by  the  tenant  at  the  end  of  any  year,  with- 
out notice."    With  this  conclusion  the  court  does  not  agree. 

Consumers*  Gas  Trust  Co,  v.  Littler,  162  Ind.  320,  70  N.  E.  363  (1904)  ; 
Consumers'  Gas  Trust  Co.  t\  Crystal  Window  Glass  Co.,  1(53  Ind.  190,  70  N. 
E.  S€6  (1S04)  ;     ConsHwers*  Gas  Tfust  Co.  v.  Ink,  163  Ind.  174,  71  N.  E. 
477  (1904)  ;     Consumers'  Gas    Trust  Co.  v.  Worth,  163  Ind.  141,  71  N.  E. 
489  (19P4)  ;     Consumers'  Gas  Trust  Co.  r.  Howard,  103  Ind.  170,  71  N.  B. 
493   (1904).     An  oil  and  gas  lease  **sold,"  in  considotitlon  of  $1,  all  the 
gas  and  oil  underlying  a  certain  described  tract  of  land,  and  the  right  to 
enter  at  any  time  to  mine  and  transport  them.    No  time  was  fixed  for  the 
beginning  of  operations,  nor  for  the  completion  of  a  well,  nor  was  there 
any  covenant  by  the  lessee  to  drill  a  well.  The  lessee,  however,  was  to  pay 
to  the  lessor  a  certain  sum  each  year  until  oil  or  gas  was  found  in  paying 
quantities,  or  until,  in  the  Judgment  of  the  lessee,  oil  or  gas  could  not  be 
found  in  paying  quantities.    Whenever  a  well  w^as  drilled,  the  lessor  was 
to  have  a  certain  part  of  the  product  therefrom.    Held  that  there  was  an 
implied  covenant  on  the  part  of  the  lessee  to  explore  the  premises  for  oil 
and  gas,  which  amounted  to  a  condition  for  breach  of  which  the  lessor  conld 
declare  a  forfeiture  of  the  lease,  and  the  Judgment  of  the  lessee  that  was 
to  determine  whether  or  not  oil  or  gas  could  be  found  thereon  must  be  an 
honest  and  not  an  arbitrary  Judgment ;  it  must  be  a  Judgment  Justified  by 
the  results  of  a  bona  fide  investigation.     If,  however,  the  lessor,  at  the 
beginning  of  any  year,  accepted  from  the  lessee  the  sum  to  be  paid  him 
until  oil  or  gas  was  found,  he  thereby  waived  the  right  to  declare  a  for- 
feiture for  that  year  for  failure  to  commence  operations.    And  having  thus 
accepted  such  payment  for  several  years,  he  cannot,  without  reasonable 
notice  and  warning  of  his  intention  so  to  do,  suddenly  refuse  to  accept  it 
for  another  year  and  insist  upon  a  forfeiture  for  breach  of  such  condition 
of  the  lease.    If  the  lessor  refuses  at  the  beginning  of  any  year  to  accept 
such  payment,  the  lessor  is  thereupon  bound  to  develop  the  premises  within 
a  reasonable  time  thereafter,  and  the  failure  of  the  lessee  to  do  so  would 
afford  the  lessor,  at  his  option,  the  right  to  declare  a  forfeiture  of  the 
lease;  what  is  a  reasonable  time  depends  upon  the  circumstances  of  the 
particular  case.     Where  the  lessor  declares  the  lease  forfeited  at  a  time 
when  he  is  not  entitled  to  it,  such  claim  of  forfeiture  does  not  operate  as 
a  notice  to  the  lessee  to  start  drilling,  since  it  is  equivalent  to  a  denial  of 
the  lessee's  right  to  enter  upon  the  premises,  and  the  lessor,  having  thus 
created  a  state  of  uncertainty  by  hisiown  conduct,  cannot  claim  a  forfeiture 
for  a  delay  which  he  himself  thus  may  have  induced. 

Logansport  d  Wabash  Valley  Gas  Co.  v.  Ross,  82  Ind.  App.  638,  70  N.  B. 
544  (1904) .  Where  a  lease  provides  that  the  lessee  should  drill  a  well  with- 
in three  months  or  in  lieu  thereof  pay  to  the  lessor  a    certain    annual 
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rental  for  delay  Id  drilling  it,  and  the  lessee  enters  and  drills  a  well  and, 
no  oil  being  found,  abandons  it,  such  abandonment  does  not  of  itself  work 
a  forfeiture  of  the  lease,  there  being  no  provision  in  the  lease  to  that  effect 

Cmnr  v.  Huntington  Light  d  Fuel  Co,,  33  Ind.  App.  1,  70  N.  E.  552  (1904). 
See  this  case  on  page  121. 

Indiana  Nat.  Gas  d  OU  Co.  v.  Leer,  34  Ind.  App.  61,  72  N.  E.  283  (1904). 
In  consideration  of  $10,  an  instrument  granted  all  the  gas  and  oil  in  and 
under  a  tract  of  land,  the  grantees  agreeing  to  drill  a  well  thereon  withla 
a  year  or  pay  a  yearly  rental  of  $20  until  such  well  was  drilled,  upon 
failure  to  pay  which  the  instrument  was  to  be  null  and  Told;  the  grantor 
was  to  receive  a  certain  royalty  on  the  product  and  to  be  furnished  gas 
from  the  well  or  wells  for  domestic  purposes  free  of  cost;  the  grantees 
agreed  to  furnish  gas  in  lieu  of  rental  by  November  1,  1889,  or  the  lease 
to  be  null  and  void.  Held  that  this  lease  was  not  terminated  by  the  death 
of  the  grantor,  even  though  the  grantees  had  not  yet  taken  possession.  But 
the  lease  or  grant  could  not  be  continued  indefinitely  without  an  effort  to 
develop  the  land  for  oil  or  gas.  But  where  the  grantor  had  been  accepting 
gas  for  his  dwelling  house  in  lieu  of  all  rentals  under  the  lease,  he  could 
not  insist  upon  a  forfeiture  for  failure  of  the  grantees  to  drill  a  well  on  the 
premises  or  pay  rent. 

LaFayette  Gas  Co.  v.  Kelsay,  164  Ind.  563,  74  N.  E.  7  (1905).  See  this 
(-a8e  on  page  122. 

Logansport  d  Wabash  Valley  Gas  Co.  v.  Null,  36  Ind.  App.  603,  76  N.  E. 
125  (1905).  An  oil  and  gas  lease  provided  that  the  lessee  should  drill  a 
well  within  three  months,  or  thereafter  pay  for  further  delay  a  yearly 
rental  until  a  well  was  drilled ;  that  a  refusal  to  pay  such  rental  when  due 
would  be  construed  to  be  a  surrender,  that  a  failure  to  pay  should  avoid  the 
lease  and  that  the  lessee  might  at  any  time  reconvey  and  thereby  avoid  the 
lease.  The  lessee  having  made  no  entry  on  the  land,  the  refusal  of  the 
lessor  to  accept  the  rent  after  it  became  due  was  a  sutficient  declaration 
of  his  intention  to  treat  the  lease  as  void. 

Zeigler  v.  Dailey,  37  tnd.  App.  240,  76  N.  E.  819  (1906).  An  oil  and  gas 
lease  provided  that  a  failure  to  complete  a  well  within  30  days  should 
avoid  the  lease  unless  the  lessee  paid  a  fixed  sum  quarterly,  in  advance, 
for  each  year  of  the  delay.  Within  the  30  days  the  lessee  paid  for  an  ex- 
tension, during  which  time  he  sank  a  well  which  was  worthless.  He  then 
abandoned  the  property  for  three  years,  after  which  he  re-entered  and 
fiank  a  well  which  was  productive.  Held  that  the  drilling  of  a  dry  liole. 
taking  down  the  rig,  and  removing  the  machinery  from  the  premises, 
accompanied  by  the  failure  to  pay  any  further  rental,  terminated  the  con- 
tractual relations  between  the  parties,  and  the  lessee  was  thereafter  with- 
out any  right  to  enter  the  premises. 

Diamond  Plate  Glass  Co.  v.  Knote,  38  Ind.  App.  20,  77  N.  E.  954  (1906). 
The  facts  in  this  case  are  the  same  as  in  Hancock  v.  Diamond  Plate  Glass 
Co.,  above.  The  lease  provided,  as  in  that  case,  that  it  should  expire  when- 
ever "gas  ceases  to  be  used  generally  for  manufacturing  purposes"  or 
whenever  the  lessee  failed  to  pay  the  prescribed  rental  within  sixty  days 
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after  it  became  dua  The  lessee  carried  the  lease  by  paying  rental  for  some 
time  and  then  refused  to  make  any  further  payments,  and  notified  the 
lessor  that  it  had  terminated  the  lease.  It  was  held  that  the  lease  termi- 
a  ted  only  when  gas  ceased  to  be  used  for  manufacturing  purposes,  and  not 
by  the  mere  fact  of  nonpayment  The  failure  to  pay  gave  the  lessor  the 
right  to  declare  a  forfeiture,  if  he  so  desired. 

New  American  Oil  d  Min.  Co.  t\  Troyer,  166  Ind.  402,  76  N.  E.  253,  77 
X.  E.  739,  reversing  74  N.  E.  37  (1905).  A  lease  granted  the  right  to  drill 
and  operate  for  oil  and  gas  on  a  certain  described  tract  of  land  in  con- 
sideration of  the  payment  of  royalties  on  the  product  The  lessee  coven- 
anted to  drill  a  well  on  the  premises  within  two  months  from  the  date  of 
the  lease,  of  to  pay  twenty  dollars  quarterly  in  advance  until  such  well 
should  be  drilled,  in  default  of  which  payment  the  lease  was  to  become  null 
and  void.  No  well  was  drilled  and  the  lessee  made  five  quarterly  payments 
for  delay,  without  any  complaint  upon  the  part  of  the  lessor,  who  began 
suit  to  annul  the  lease  ten  days  after  the  last  of  these  payments. 

''There  being  no  definite  time  limit  within  which  the  well  must  be  con- 
structed, the  law  intervenes  and  directs  that  it  shall  be  accomplished  within 
a  reasonable  time,  at  the  option  of  the  landowner."  The  latter  might  waive 
performance  indefinitely;  and  if  he  accepted  a  valuable  consideration  for 
r)ostponement  he  was  as  much  bound  by  it  as  if  the  end  of  the  paid  period 
was  the  time  limit  stipulated  in  the  original  contract  There  could  be  no 
forfeiture  before  the  termination  of  the  quarter  last  paid  for,  and  then  the 
lessee  would  be  entitled  to  reasonable  notice  of  the  intention  to  terminate 
the  lease  if  no  well  be  drilled. 

Indiana  Natural  Qas  d  Oil  Co.  v.  Beales,  166  Ind.  684,  76  N.  E.  520 
(1906).  Under  the  terms  of  a  gas  lease  the  lessee  was  to  begin  operations 
within  one  year,  or  in  the  event  of  his  failure,  to  pay  certain  fixed  sums 
for  delay.  He  was  given  12  years  within  which  to  make  his  explorations, 
and  a  provision  was  made  for  an  extension  in  consideration  of  certain 
payments.  No  well  was  drilled  for  12  years,  but  all  sums  of  money  to  be  paid 
were  paid  promptly  and  accepteti.  Without  any  notice  from  the  lessor  that 
the  lessee  must  explore  or  that  no  further  rent  would  be  accepted,  the  lessor 
notified  the  lessee  that  the  lease  had  expired.  It  was  held  that  the  lessor 
could  not  arbitrarily  terminate  the  lease  without  having  first  given  lessee 
a  reasonable  time  after  notice  to  commence  operations. 

Indiana  Boiling  Mill  Co.  v.  Gas  Supply  d  Min.  Co.,  37  Ind.  App.  154,  76 
N.  E.  640  (1906).  By  an  oil  and  gas  lease  the  lessee  was  given  the  exclu- 
sive right  to  enter  upon  the  land  at  all  times  for  the  purpose  of  drilling 
and  operating  for  oil  and  gas  for  the  term  of  one  year,  or  so  long  as  gas 
or  oil  was  found  upon  the  premises.  The  lessee  was  bound  to  drill  a  well 
within  six  months,  or  in  lieu  thereof  to  pay  a  rental  of  free  gas  until  the 
well  was  drilled,  or  the  property  conveyed,  or  the  lease  forfeited  by  its 
terms.  The  contract  does  not  lay  upon  the  lessee  the  absolute  duty  of  drill- 
ing a  well  within  a  fixed  period,  but  gives  it  the  option  either  to  drill  a 
well  within  that  period,  or  to  pay  a  rental  of  free  gas  for  domestic  pur- 
poses until  said  well  is  drilled.    The  contract  was  a  continuing  one,  and. 
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80  long  as  lessee  performed  the  covenants  required  by  the  contract,  the 
lessors  could  not  arbitrarily  say  that  it  had  expired,  or  that  it  had  been 
forfeited.  The  lessors  had  a  right  to  demand  and  have  a  well  drilled,  but 
so  long  as  they  accepted  the  rental  agreed  upon  the  contract  was  binding 
upon  them,  and  they  could  not  say  that  the  contract  had  expired  or  that 
lessee  had  forfeited  its  rights  thereunder,  until  a  demand  had  been  made 
for  drilling  a  well  and  a  reasonable  time  had  elapsed  after  the  demand 
in  which  to  drill.  The  acceptance  of  the  rental  (the  free  gas)  was  a 
waiver  of  performance  in  developing  the  property  during  the  time  such  gas 
was  furnished  and  accepted. 

Puritan  Oil  Co.  v.  Myers,  39  Ind.  App.  695,  80  N.  E.  851  (1907).  Under 
an  oil  and  gas  lease,  lessee  was  to  complete  a  well  within  six  months,  or 
the  lease  would  become  void  unless  lessee  paid  quarterly  in  advance  $«30 
per  year  as  long  as  the  work  was  delayed.  No  well  was  drilled  within 
the  first  year.  Thereafter  lessor  notified  lessee  that  he  would  acc^t  no 
more  renewals,  but  that  work  must  be  begun  at  once  and  pushed  to  comple- 
tion. Seren  months  thereafter,  nothing  being  done  by  lessee,  lessor  sued. 
Held  the  real  purpose  of  an  oil  and  gas  lease  being  the  development  of  the 
land,  the  alternative  extension  was  not  intended  to  be  indefinite  in  time 
at  lessee*s  option,  but,  upon  reasonable  notice  from  lessor,  the  lease  can  be 
avoided  if  lessee  fails  to  work. 

Perry  v.  Acme  Oil  Co.,  88  N.  E.  859  (1909).  An  oil  and  gas  lease  pro- 
vided, **It  is  further  agreed  by  second  party  that  when  they  fail  to  operate 
any  one  well  for  a  period  of  sixty  days,  or  pay  first  party  one  dollar  per  day 
from  the  time  they  fail  to  operate  said  well,  the  ten  acres  on  which  said 
well  is  located  shall  be  canceled  and  returned  to  first  party.  Second  party 
shall  have  the  right  to  remove  their  machinery  from  the  said  ten  acres." 
The  mere  fact  that  the  land  which  he  might  select  to  reoonvey  was 
originally  uncertain  does  not  prevent  an  enforcement  of  the  undertaking 
according  to  its  terms,  the  lessee  having  the  power  to  select  the  ten  acres 
in  question.  The  provision  for  forfeiture  is  for  the  benefit  of  the  lessor, 
who  may  either  declare  a  forfeiture  or  proceed  against  the  lessee  for 
damages  for  breach  of  covenant,  at  his  option. 

Where  a  lease  provided  for  the  drilling  or  operating  of  oil  or  gas  wells, 
or,  on  failure  to  so  drill  or  operate,  the  payment  of  an  agreed  sum  per  day  to 
the  lessor  for  such  failure  or  delay,  with  the  further  provision  that  upon 
failure  to  drill  or  operate,  or  pay  the  agreed  sum,  the  lease  was  to  become 
null  and  void,  such  a  provision  is  for  the  benefit  of  the  lessor,  and  he  may 
either  declare  a  forfeiture  of  the  lease  or  proceed  against  the  lessee  for 
failure  to  perform  the  covenants  of  the  lease.  Hence  in  the  latter  case  the 
lease  remains  in  effect  and  the  title  to  the  fixtures  used  in  operating  the 
wells  is  in  the  lessee. 

Kansas. 

Jidtcards  v.  Iota  Oas  Co.,  65  Kan.  362.  69  Pac.  350  (1902) .  While  a  stipula- 
tion in  an  oil  and  gas  lease,  providing  for  a  forfeiture  of  the  lease  for  non- 
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payment  of  rent  reserved,  is  Inserted  for  the  benefit  of  the  lessor,  and  la 
to  Le  strictly  construed  for  his  benefit  and  protection,  yet,  where  the  time 
of  payment  of  such  rental  is  neither  in  express  terms  nor  by  necessary 
implication  made  of  the  essence  of  the  lease  between  the  parties,  equity 
may  excuse  the  default  in  payment,  and  will  not  declare  a  forfeiture  and 
cancellation  of  the  lease  in  a  case  where  it  would  be  inequitable  and  un- 
conscionable to  so  decree.  The  lessee  had  expended  a  large  amount  of 
money  in  development  work,  had  sunk  a  paying  well  and  thus  increased 
the  amount  to  be  paid  under  the  lease,  which  was  a  royalty  on  the  product 

Rose  V,  Lanyon  Zinc  Co.,  68  Kan.  126,  74  Pac.  625  (1903).  Where  an  oil 
lease  allows  to  the  lessee  two  courses ;  one,  to  drill  a  well  within  one  year, 
the  other,  to  pay  $40  annually  after  the  expiration  of  one  year  until  a  well 
should  be  drilled,  the  lease  to  terminate  at  the  end  of  five  years  if  no  well 
be  drilled  within  that  time,  and  the  lessee  drills  no  well,  but  pays  the  $40 
annually,  the  lessor  cannot,  within  the  five  years,  declare  a  for- 
feiture of  the  lease.  **The  lease  does  not,  lu  terms  or  by  impli- 
cation, require  the  immediate  sinking  of  a  well.  •  •  •  The  pro- 
visions for  forfeiture  are  plain.  If  the  lessee  should  also  fail  to  pay  $40 
annually  until  a  well  should  be  drilled,  the  lease  was  forfeitable;  and. 
if  no  well  were  drilled  in  five  years  the  lease  was  forfeited  altogether." 
In  the  absence  of  a  stipulation  to  that  effect,  a  contract  granting  the 
right  of  drilling  and  operating  for  oil  and  gas  upon  real  estate  cannot  be 
forfeited  for  a  breach  of  one  of  its  terms. 

Ratclinga  v,  Armel,  70  Kan.  778,  79  Pac.  683  (1905).  A  general  forfei- 
ture clause  in  a  lease  of  land  for  oil  and  gas  purposes  is  to  be  strictly  con- 
strued for  the  benefit  of  the  lessor,  and  the  lease  may  be  forfeited  for 
nonpayment  of  rent  in  the  absence  of  a  stipulation  making  time  of  the 
essence  of  the  contract,  if,  under  all  the  circumstances,  it  would  not  be 
inequitable  or  unconscionable  to  do  so. 

Federal  Betterment  Co.  v.  Blaes,  75  Kan.  69,  88  Pac.  555  (1907).  An  oil 
tease  contained  the  following  provisions :  "In  case  a  well  is  not  completed 
within  six  months      *    •    *      lessee  will  pay  to  the  lessors   for  d^ay 

•  •  •  ten  dollars  each  quarter  year  thereafter  in  advance  until  said 
well  is  completei^,  or  lease  shall  be  surrendered.  •  ♦  ♦  The  lessor 
shall  have  the  right  to  declare  a  forfeiture  •  •  •  upon  failure  of 
lessee  to  pay  any  quarter  yearly  sum.  •  •  If  at  any  time  after  a  well 
or  wells  have  been  drilled  six  months  shall  elapse  without  any  revenue 
being  received  by  the  lessor  from  said  well  or  wells,  and  without  any 
further  drilling  being  done  by  lessee,  this  lease  shall  be  deemed  abandoned 
and  all  rights  of  the  lessee  thereunder  ended."  No  well  was  completed 
within  six  months,  but  the  quarterly  payments  were  made  for  more  than 
two  years.  Three  months  before  the  last  payment  a  well  was  drilled  to  a 
depth  of  one  thousand  feet  and  then  -plugged,  and  nothing  further  done. 
More  than  six  months  thereafter  the  lessor  brought  suit  to  cancel  the  lease. 
Inasmuch  as  the  evidence  showed  that  a  shooting  of  the  well  would  have 
been  unwarranted,  since  the  drilling  showed  the  presence  of  oil,  the  court 
construed  the  act  of  the  lessee  as  a  drilling  of  a  well  within  the  meaning 
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of  the  contract,  and  the  cessation  of  work  for  six  months  thereafter  as  an 
abandonment  of  the  lease.  The  receipt  of  the  quarterly  {Miyment  after 
the  drilling  of  the. well  did  not  commit  the  lessors  to  the  position  that  a 
well  had  not  been  sunk.  When  a  well  had  been  drilled  the  lessee  had  but 
three  courses  open  to  him.  (1)  To  complete  it  and  see  that  it  produced 
revenue.  (2)  To  so  prosecute  operations  that  six  months  should  not 
elapse  without  drilling  being  done.  (3)  To  surrender  all  claim  under  the 
lease.  Having  failed  to  pursue  either  of  the  first  two  courses,  the  lessor 
might  enforce  the  third. 

Davis  V.  Chautaqua  Oil  d  Gas  Co,,  78  Kan.  97,  96  Pac.  47  (1908).  It 
was  provided  in  an  oil  and  gas  lease,  the  term  of  which  was  for  ten  years 
and  as  much  longer  as  gas  or  oil  may  be  found  in  paying  quantities,  that 
in  case  of  failure  to  begin  drilling  within  eight  months  the  lease  should 
become  null  and  void,  and  that  in  case  no  well  was  drilled  within  twelve 
months  the  lessee  should  have  the  option  to  pay  twenty-five  cents  per  acre 
annually  or  to  lay  pipes  and  furnish  gas  to  the  lessor,  the  lease  being 
binding  so  long  as  gas  should  be  thus  furnished,  provided  that,  if  wells 
were  sunk,  royalties  should  be  paid;  otherwise  the  lease  to  be  null  and 
void.  It  was  held  that  this  lease  did  not  provide  for  a  forfeiture  for  non- 
payment of  the  stipulated  royalty,  but  only  for  a  failure  to  drill  wells. 
Wells  having  been  drilled,  no  forfeiture  could  l^e  declared  because  of  the 
nonpayment  of  royalties. 

Kansas  Natural  Gas  Co.  v.  Harris,  79  Kan.  167,  100  Pac.  72  (1909).  The 
occurence  of  a  ground  of  forfeiture  does  not  of  itself-  work  a  forfeiture. 
A  condition  subsequent  in  an  oil  and  gas  lease  that  upon  neglect  of  lessee 
to  perform  certain  covenants  the  lease  shall  determine  and  be  void  does 
not  render  the  lease  absolutely  void  upon  a  default  by  lessee,  but  merely 
voidable  at  the  election  of  lessor,  so  that,  if  he  elects  to  waive  the  for- 
feiture, the  lessee  is  bound  as  though  there  had  been  no  breach.  Where 
there  has  been  a  breach  but  no  forfeiture  is  declared,  and  subsequently  by 
conduct  or  writing  a  waiver  is  evidenced,  the  lease  retains  its  original 
validity  and  origin;  and  a  second  lease  of  the  same  property  to  another 
person  has  no  force  or  effect 

Kentucky. 

Thompson  r.  Broxcnlee,  20  Ky.  I^w  Rep.  235,  45  S.  W.  871  (1S08). 
The  rights  of  a  lessor  in  a  mining  lease,  including  his  reserved  right  to 
forfeit  such  lease  in  case  of  condition  broken,  are  assignable.  Where, 
therefore,  the  lessee  fails  to  comply  with  such  conditions,  the  assignee  of 
the  lessor  may  forfeit  the  lease. 

Armitage  v.  Mt.  Sterling  Oil  d  Gas  Co.,  25  Ky.  Law  Rep.  2262,  80  S.  W. 
177  (1904).  An  oil  and  gas  lease  provided  that  the  lessee  should  drill  a 
wtil  within  three  years,  and  commence  operations  within  six  months,  the 
lease  to  become  void  if  the  well  was  not  completed  within  three  years, 
unless  the  lessee  should  pay  a  rental  of  10  cents  per  acre  during  the  time 
the  drilling  was  delayed.    Held  that  the  lessor  could  not  have  the  lease 
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declared  forfeited  because  of  a  failure  on  the  part  of  the  lessee  to  commence 
operations  within  six  months.  *'If  the  causes  for  a  forfeiture  of  a  lease 
are  distinctly  specified  and  recited  therein,  courts  will  not  decree  such  for- 
feitures for  breaches  of  other  provisions  of  the  contract  of  lease,  for  which 
the  parties  themselves  have  not  prescribed  this  penalty/*  But  if  the  lessee 
did  not  drill  the  well  within  the  three  years,  its  rights  under  the  lease 
would  not  be  extended  by  a  mere  offer  on  Its  part  to  pay  rent  for  the 
premises  at  the  rate  of  10  cents  per  acre  if  the  lessor  should  decide  to  treat 
the  lease  as  at  an  end. 

Monarch  Oil  d  Gas  Co.  v,  Richardson,  30  Ky.  Law  Rep.  824,  99  S.  W. 
668  (1907).  In  an  oil  and  gas  lease  providing  that  lessee  dig  a  well  within 
a  fixed  time  or  pay  an  annual  rental,  development  of  the  land  and  royalties 
being  the  chief  object  of  the  execution  of  the  lease,  the  lessor  will  be  so 
far  protected  that  the  lessee  will  not  be  permitted  to  hold  the  land  for 
speculative  or  other  purposes  an  unreasonable  time  for  a  nominal  rent 
But  the  lessor  cannot  demand  a  forfeiture  so  long  as  he  accepts  the  rental 
for  the  delay  in  working  the  land;  he  must  give  notice  that  he  will  not 
accept  the  rent  and  will  call  upon  lessee  to  develop  the  land  within  the 
fixed  period.    If  lessee  does  not  then  act,  his  lease  is  forfeited. 

Kimball  Oil  Co.  v.  Kceton,  31  Ky.  Law  Rep.  146,  101  S.  W.  887  (1907). 
See  this  case  on  page  135. 

Trumho  v.  Persons,  118  S.  W.  916  (1909).    Where  one  leased  the  mineral 
rights  in  his  lands  on  condition  that  if  the  property  be  Idle  for  thirty  con-- 
secutive  days  the  contract  becomes  null  and  void,  on  breach  of  such  pro- 
vision he  was  not  limited  to  an  action  of  forcible  detainer  or  a  bill  In 
equity  to  cancel  the  lease,  but  could  sue  for  possession. 

Ross  r.  Sheldon,  119  S.  W.  225  (1909).  A  lease  of  coal  lands  on  royalty, 
for  twenty  years,  contained  among  other  covenants  of  the  lessee  the  pro- 
vision that  operations  should  begin  within  ten  days  and  be  planned  and 
worked  so  as  to  produce  all  the  cpal  possible,  and  that  the  main  entry 
should  be  driven  at  the  rate  of  sixty  feet  per  month.  The  fact  that  there 
was  no  forfeiture  clause  In  the  lease,  nor  penalty  provided  for  a  breach 
of  any  of  its  conditions,  did  not  release  the  lessee  from  a  reasonable  com- 
pliance with  its  terms.  It  appeared,  however,  that  the  operation  involved 
the  expenditure  of  a  large  amount  of  money,  the  establishment  of  work- 
ings extended  through  a  long  period  of  years,  and  the  making  of  many 
preliminary  arrangements,  that  the  driving  of  the  entry,  as  provided,  was 
at  the  start  impracticable  and  later  was  delayed  by  the  Illness  of  the 
lessee  and  the  stringency  of  the  money  market  And  it  was  held  that  time 
was  not  of  the  essence  of  the  contract,  and  that  the  failure  to  drive  the 
entry  as  provided  was  not  a  ground  for  cancellation. 

New  Domain  Oil  d  Oas  Co.  v.  Gaffney  Oil  Co.,  121  S.  W.  699  (1909). 
The  right  to  forfeit  an  oil  lease  is  a  personal  privilege  of  the  lessor,  and 
if  he  elects  to  waive  it,  his  act  Is  binding  on  the  rest  of  the  world. 


ASSIGNMENT  AND  TERMINATION  OF  LEASE.  217 

Missouri. 

Kirk  r.  Mattier,  140  Mo.  23,  41  S.  W.  252   (1897).     See    this    case    ou 
page  ri4. 

Currey  r.  Harden,  109  Mo.  App.  678,,  83  S.  W.  770  (1904).  See  this  case 
oil  page  (i2. 

Brooks  V.  Qaffin,  192  Mo.  228  (1905),  followed  In  196  Mo.  351,  95  S.  W. 
418  (1906).  A  coal  lease  provided  that  the  lessee,  who  owned  the  adjoining 
tract,  should  immediately  enter  and  begin  mining  so  that  for  the  first  two 
years  lessee  should  mine  and  remove  sufficient  coal  to  keep  the  face  of  the 
mine  even  with  the  face  of  the  coal  on  lessee*s  premises,  and  should  pay  for 
the  coal  mined  at  a  fixed  rate ;  that  he  should  keep  a  strict  account  of  the 
coal  mined,  make  periodical  surveys,  and  mine  a  certain  amount  per  month 
or  pay  a  fixed  minimum  royalty;  and  further  that  for  breach  of  any  of  its 
terms  tlie  lease  should  be  forfeited  at  the  option  of  the  lessor,  who  should 
be  entitled  to  re-enter,  etc.  In  a  suit  in  ejectment  lessor  set  up  the  breach  of 
these  conditions  by  lessee  for  16  months;  defendant  answered,  setting  up 
an  erroneous  survey,  ordered  by  himself,  whereby  he  honestly  believed 
himself  not  to  be  on  the  leased  premises.  Held  there  is  no  room  for  the 
application  of  the  doctrine  of  mistake  to  this  case.  Under  the  terms  of 
the  lease  it  Is  no  defense  for  lessee  to  say  he  did  not  know  he  was  on  the 
leased  premises,  for  the  absolute  requirement  of  the  lease  was  that  he 
should  at  once  enter  upon  the  leased  premises.  Moreover,  the  surveyor 
made  his  plans  under  directions  of  lessee. 

Where  the  contract  contains  a  provision  for  forfeiture  for  breach  of  an 
essential  condition,  ejectment  will  lie  for  the  possession  of  the  premises; 
a  right  of  re-entry  need  not  be  expressly  reserved,  but  such  a  right  is  a 
necessary  incident  to  the  condition,  and  if  the  condition  is  broken  the 
right  of  possession  at  once  arises.  The  provisions  in  this  lease  are  not 
unreasonable  and  upon  breach  forfeiture  is  Justified. 

Oeer  v,  Boston  Little  Circle  Zinc  Co.,  126  Mo.  App.  173,  103  S.  W.  151 
(1907).  A  mining  lease  provided  that  the  lessee  should  leave  sufficient 
pillars  to  support  the  roof  of  the  mine,  and  that  a  violation  of  this  covenant 
should  work  a  forfeiture.  The  lessee  sublet  the  land  in  parcels  to  various 
sublessees,  one  of  whom  violated  the  covenant.  This  was  held  to  work  a 
forfeiture  of  the  lease,  rendering  it  void  as  to  all  the  sublessees. 

New  Jersey. 

RoUnson  v.  Boys,  61  N.  J.  Law,  179,  38  Atl.  813  (1897).  Where  a  mining 
lease  reserved  a  rent  of  |400  per  year,  payable  quarterly,  to  be  deducted  from 
Che  royalties  when  thy  were  in  excess  of  this  amount,  and  the  royalty  re- 
served was  also  payable  quarterly,  the  lease  further  providing  that  if  pay- 
ments were  not  made  at  such  times  the  lease  should  be  null  and  void, 
the  full  payment  of  royalties  was  due  at  the  end  of  each  quarter,  and  the 
failure  to  pay  them  worked  a  forfeiture. 

The  payment  of  the  rent  and  royalty  was  a  condition  subsequent,  and, 
upon  nonperformance,  the  lessor  might  re-enter  or  bring  ejectment.     He 
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was  not  required  to  make  a  preTious  demand  for  the  rent  A  subsequent 
acceptance  of  a  part  of  the  royalties  without  knowledge  of  the  forfeiture 
would  not  be  a  waiver  thereof.  Where  the  existence  of  such  knowledge 
was  in  dispute,  the  question  of  waiver  was  for  the  jury. 

Ohio. 

Woodland  Oil  Co.  v,  Crawford,  55  Ohio,  161,  44  N.  E.  1003,  34  L.  R.  A. 
02  (lh96).    See  this  case  on  page  CO. 

Harris  v.  Ohio  Oil  Co.,  57  Ohio,  118,  48  N.  E.  502  (1897).  The  breach 
of  the  implied  covenant  to  develop  oil  lands  "does  not  have  the  effect  to 
forfeit  the  lease  in  whole  or  in  part,  nor  is  it  good  cause  for  a  court  to 
declare  such  forfeiture,  unless  the  lease  in  express  terms  provided  that  a 
breach  of  such  implied  covenant  shall  avoid  or  forfeit  the  lease." 

Kenton  Oas  d  Elcc.  Co.  v.  Domey,  17  Ohio  Cir.  Ct.  R.  101  (1898).  Where 
an  oif  lease  provided  that  if  a  well  was  not  drilled  by  the  lessee  within 
one  year  the  lease  was  to  become  null  and  void,  unless  the  lessee  paid  to 
the  lessor  $70  each  year  thereafter  until  a  well  was  drilled,  and  the  lessee 
failed  to  drill  the  well  or  pay  the  $70,  and  the  lessor,  after  the  year  had 
elapsed,  made  a  new  lease  to  another  party,  such  new  lease  is  to  be  re- 
garded as  an  exercise  by  the  lessor  of  his  option  to  Insist  upon  a  forfeiture 
of  the  original  lease. 

Van  Ettcn  v.  Kelly,  66  Ohio,  €05,  G4  N.  E.  560  (1002).  An  oil  lease 
which  required  certain  wells  to  be  completed  within  stated  times  con- 
tained the  following:  **In  case  no  well  is  completed  within  thirty  days 
from  this  date,  then  this  grant  shall  become  null  and  void,  unless  second 
party  shall  pay  to  first  party  thirty  dollars  each  and  every  month  in  ad- 
vance while  such  completion  is  delayed."  Held  that  this  did  not  con- 
stitute a  promise  or  obligation  to  pay  rental,  that  the  lessee  had  the 
option  to  complete  wells  or  pay  rental  to  keep  the  lease  alive,  and  that 
upon  breach  of  the  agreement  to  complete  wells  no  action  would  lie  for 
the  recovery  of  rentals. 

Meek  v.  Cooney,  26  Ohio  Cir.  Gt.  R.  553  (190C).  An  oil  and  gas  lease 
provided  that  in  case  no  well  was  completed  within  ninety  days  from  its 
date  the  grant  should  become  null  and  void  unless  the  lessee  should  pay  $6 
for  each  month  thereafter  that  completion  was  delayed.  No  well  was 
ever  drilled,  and  although  rent  was  paid  for  the  first  three  months  after 
the  ninety  days,  after  that  nothing  was  paid.  It  was  held  that  unless  the 
lessor  had  waived  the  condition  of  the  lease  in  regard  to  the  monthly 
payments,  the  lease  became  void  and  the  lessee  would  be  oijoined  from 
sinking  wells.  Such  a  waiver  must  be  shown  by  clear  and  convincing 
evidence. 

Crown  Oil  Co.  v.  Probert,  28  Ohio  Cir.  Ct  R.  739  (1906).  See  this  case 
on  page  130. 
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Pennsylvania. 

McCariy  r.  Mellon,  5  Pa.  DIst.  R.  425  (1893).  The  lessee  In  an  oil  and 
gas  lease,  after  having  drilled  one  well  which  produced  oil,  and  while 
engaged  in  drilling  a  second  well,  unintentionally  made  default  in  tlie 
payment  of  the  rental.  The  lessor,  with  knowledge  of  the  default,  suffered 
htm  to  continue  drilling  for  nearly  two  weeks  before  declaring  a  for- 
feiture, when  the  lessee  immediately  offered  to  pay  the  overdue  rental. 
Subsequently,  the  lessor  tacitly  acquiesced  in  the  drilling  of  a  third  well. 
Held  that  it  was  inequitable  to  enfore  the  forfeiture  and  that  the  lessee 
was  entitled  to  relief  against  it,  although  the  lease  provided  for  a  for- 
feiture upon  default  in  the  payment  of  rental  and  expressly  made  time 
the  essence  of  the  contract 

Mathews  v.  People's  Nat,  Gas  Co.,  179  Pa.  165,  36  Atl.  216,  39  Weekly 
Notes  Cas.  544  (1897).  Two  lots  intended  for  building  purposes  were 
leased  by  plaintiff  to  defendant  for  oil  and  gas  purposes  for  twenty  years. 
The  lessee  covenanted  to  begin  operations  within  three  months,  and  there- 
after to  pay  $50  per  month  until  work  was  commenced.  It  was  mutually 
agreed  that  "if  no  well  is  commenced  inside  of  said  six  months,  the 
penalty  to  be  a  forfeiture  of  this  lease,  and  neither  party  being  held 
further".    No  well  was  drilled. 

It  was  held  on  authority  of  Ogden  v.  Hatry,  Jones  v.  Gas  Co.,  Phillips  v. 
Vandegrift,  and  Lentherman  v.  Oliver  (vol.  1,  pp.  If 3,  164),  that  the  for- 
feiture clause  was  for  the  benefit  of  the  lessor,  and  until  he  asserted  a  for- 
feiture the  lessee  continued  liable  for  the  monthly  rental.  About  a  year 
after  the  date  of  the  lease,  lessor  entered  on  one  of  the  lots  and  built  n 
house.  A  stake,  however,  had  been  set  by  the  lessee  to  indicate  the  site  of  a 
future  well,  and  the  building  would  not  have  materially  interfered  with  the 
operation.  This  was  held  not  to  be  an  assertion  of  forfeiture.  "After  full 
consideration  we  are  of  opinion  under  the  evidence  that  neither  party  so  re- 
garded the  act  at  the  time."  Two  years  later  the  lessor  conveyed  by  deed  one 
of  the  lots  to  a  third  party  without  any  reservation  of  the  rights  of  the 
lessee.  This  was  held  to  be  a  constructive  eviction  and  terminated  the 
liability  of  the  lessee  for  rent. 

Bartley  v.  PhUlips,  179  Pa.  175,  36  Atl.  217  (1897).  Mitchell,  J.:  "This 
court  has  firmly  established  in  a  line  of  decisions  from  Wills  v.  Manu- 
facturers' Nat.  Gas  Co.,  130  Pa.  222,  18  Atl.  721,  5  L.  R.  A.  603,  to  Cochran 
V.  Pew,  159  Pa.  184,  28  Atl.  219,  notwithstanding  a  most  determined  and 
persistent  struggle  of  parties  for  a  different  rule,  that  the  clause  of  for- 
feiture or  termination  of  the  estate  is  for  the  benefit  of  the  lessor,  and 
that  as  against  him  no  act  of  the  lessee  can  produce  that  result  without 
his  concurrence.  Parties  therefore  who  lease  or  buy,  with  a  term  appa- 
rently outstanding,  without  inquiry  of  the  lessee  and  without  the  exercise 
of  the  lessor's  power  to  forfeit,  take  the  risk  of  the  fact  as  it  may  be 
found  by  the  Jury." 

For  facts  see  vol.  1,  p.  176.  Defendants  claimed  under  a  deed  from 
Hartz^I,  by  which  he  expressly  excepted  plaintilTB  lease  from  the  oov- 
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enant  of  warranty.  This  distinguishes  the  case  from  Venture  Oil  Co.  v. 
Fretts,  152  Pa.  451,  25  Atl.  732. 

Jackson  r.  O'Uara,  183  Pa.  233,  38  Atl.  G24  (1807).  The  facts  in  this 
case  are  precisely  the  same  as  in  McMillan  v.  Philadelphia  Co.,  159  Pa.  142, 
28  Atl.  220,  vol.  1,  p.  166,  which  is  followed. 

Henderson  x\  Ferrcll,  183  Pa.  547,  38  Atl.  1018,  41  Weekly  Notes  Cas. 
404  (1898).  A  lease  of  land  for  the  purpose  of  operating  for  oil  pro- 
vided that  the  lessees  should  commence  operations  on  the  premises  within 
thirty  days  and  upon  their  failure  to  do  so  the  lease  should  be  null  and  void. 
On  the  thirtieth  day  the  lessees  entered  upon  the  premises,  drove  a  stake  to 
locate  a  well  and  unloaded  some  lumber  upon  the  land.  The  lessor  inter- 
fered and  denied  that  they  had  commenced  within  the  allotted  time. 

"The  lessees  had  a  clear  right  to  enter  and  commence  operations  upon 
the  lot  on  March  5,  and  if  they  did  so  in  good  faith  and  with  a  purpose  to 
continue  the  work  in  accordance  with  the  provisions  of  the  lease,  the 
resistance  of  the  lessor  to  their  occupancy  of  the  lot  furnished  no  warrant 
for  a  forfeiture  of  the  lease."  "Whether  they  commenced  operations  in 
good  faith,  and  whether  they  intended  to  proceed  with  due  diligence,  were 
questions  for  the  Jury  and  so  was  the  question  whether  their  failure  to 
cx>ntinue  them  was  caused  by  the  action  of  the  lessor."  The  above  acts 
were  a  commencement  of  operations  if  done  in  good  faith  and  with  the 
intention  to  continue  diligently. 

Wheeling  v.  Phillips,  10  Pa.  Super.  Ct  634  (1899).  Where  it  is  pro- 
vided in  a  lease  that  failure  to  perform  any  of  its  covenants  will  render 
it  void,  forfeiture  is  at  the  option  of  the  lessor,  but  he  may  not  sue  for 
rent  in  arrears  and  also  declare  a  forfeiture. 

The  lease  dated  June  22,  1885,  provided  that  lessee  should  pay  $25  per 
year  until  work  was  commenced.  No  rent  was  paid.  On  June  5,  1897. 
lessor  notified  lessee  that  he  declared  the  lease  null  and  void  and  also  that 
twelve  years*  rent  was  due.  Held,  he  could  not  recover  the  rent  "It  in  to 
be  observed  that  in  this  case  there  is  no  clause  reserving  the  right  to 
recover  accrued  payments  after  forfeiture,  such  as  are  not  of  infrequent 
introduction  and  formed  a  part  of  the  lease  in  the  case  of  Wills  v.  Manu- 
facturers N.  Gas.  Co." 

VerdoHte  Co.  t\  Richards,  7  Northampton  Co.  R.  113  (1899).  An  instru- 
ment granted  the  exclusive  right  to  enter  certain  lands  for  the  term 
of  three  years  to  dig  and  carry  away  the  "soapstone  only,"  certain 
royalties  thereon  to  be  paid  monthly  for  this  privilege.  Upon  failure 
of  the  lessee  to  comply  with  the  covenants  and  conditions  of  the 
instrument,  the  lessor  was  to  have  the  right  to  declare  the  lease  termi- 
nated. The  lessee  excavated  minerals  other  than  soapstone,  but  the  lessor 
accepted  rent  after  such  operations  were  being  regularly  carried  on. 
Held  that  mere  failure  in  notification  or  silent  acquiescence  will  not  consti- 
tute a  waiver  of  the  right  of  forfeiture,  but  the  acceptance  of  rent  after 
a  breach  of  condition  is  sufficient  to  avoid  a  forfeiture,  and  there  most 
then  be  given  a  reasonable  notice  that  a  future  breach  of  such  covenant 
will  not  be  waived. 
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A  mere  delay  in  paying  an  instalment  of  rent,  if  time  is  not  of  the 
essence  of  the  contract,  will  not  work  a  forfeiture,  where  the  neglect  Is 
not  willful,  and  there  is  evidence  of  readiness  to  pay,  or  some  bona  fide 
attempt  to  comply  with  the  conditions.  There  must  also  be  a  prior  de- 
mand for  the  amount  of  rent  due. 

West  Ridge  Coal  Co,  v.  Von  Btorch,  5  Lack.  Leg.  N.  189,  7  Dei.  Co.  R. 
467  (1899).  Where  a  mining  lease  provided  that  notice  of  the  inten- 
tion on  the  part  of  the  lessor  to  declare  the  lease  forfeited  must  be 
given,  specifying  the  cause,  the  notice  given  must  ask  no  more  tlian  the 
lessor  is  entitled  to  under  the  lease.  Where  such  notice  makes  demand 
of  a  greater  amount  of  royalty  than  is  due,  the  lessee  cannot  be  divested 
of  his  estate  for  failure  to  pay  the  amount  claimed,  nor  need  he  pay  or 
tender  the  amou'ht  really  due  in  order  to  avoid  a  forfeiture.  In  order  to 
do  equity,  however,  the  lessee  must  pay  with  interest  whatever  was  due  at 
the  time  the  notice  was  given,  and  the  royalties  on  coal  mined  since  that 
time;  he  need  not  pay  the  minimum  royalty  due  from  that  time,  because, 
in  the  face  of  the  notice  threatening  forfeiture,  he  could  not  be  ex- 
pected to  prosecute  his  operations  with  proper  energy,  indeed,  he  would 
have  been  Justified  in  suspending  them  entirely  until  the  threat  and 
danger  of  forfeiture  had  been  removed. 

Marshall  v.  Forest  Oil  Co.,  198  Pa.  83,  47  Atl.  927  (1901).  Plaintiff  in 
ejectment  claimed  under  an  oil  and  gas  lease  by  which  he  had  agreed  to 
commence  operations  within  a  prescribed  time  or  pay  a  monthly  rental. 
The  lease  contained  no  provision  for  forfeiture  for  nonpayment  of  rental. 
The  defendant,  who  claimed  under  lessor,  relied  on  forfeiture.  Held  that 
failure  to  pay  rent  was  not  a  bar  to  plaintiff's  recovery.  The  rental 
"must  be  considered  as  damages,  liquidated  by  the  parties  to  the  lease,  for 
the  delinquency  of  the  lessee  in  commencing  his  operations.  The  covenant 
of  the  lessee  was  to  pay  a  certain  consideration  for  the  forbearance  of  the 
lessor,  and  not  that  the  leased  premises  were  to  he  held  upon  a  certain 
condition,  violation  of  which  was  to  be  forfeiture." 

Walnut  Run  Coal  Co.  v.  Knight,  201  Pa.  23,  50  Atl.  288  (1901).  A  coal 
lease  provided  that  the  lessee  should  pay  ten  cents  per  ton  royalty,  and 
should  mine  and  ship  the  coal  with  all  proper  and  due  diligence.  The 
lessee  covenanted  to  mine  at  least  50,000  tons  of  coal  each  year,  or  pay 
royalty  on  that  amount.  The  lease  further  provided  that  the  lessor  could 
repossess  himself  of  the  premises  in  the  event  of  the  failure  of  the  lessee 
to  pay  the  royalties  at  the  time  specified,  but  he  was  required  to  give 
sixty  days'  notice  in  writing  of  his  intention  to  do  so.  The  lessee  went 
into  possession  of  the  premises,  and  was  in  possession  nearly  six  years 
thereafter  when  notice  was  served  upon  him  by  the  lessor.  During  this 
time  he  had  only  paid  $89  in  royalties,  although  up  to  the  time  of  service 
of  the  notice  he  had  mined  over  40,(X)0  tons.  There  was  no  evidence 
offered  to  excuse  the  nonpayment  of  royalties,  nor  was  there  any  evidence 
of  waiver  on  the  part  of  the  lessor.  Held  that  the  lessor  was  entitled  to 
recover  possession  in  ejectment. 
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Hays  V.  Forest  OU  Co^  213  Pa.  566,  62  AtL  1072  (lOOG).  An  oil  and  gas 
lease  proyided :  "This  lease  to  be  nail  and  void  and  no  longer  Mnding  on 
eltlier  party  if  a  well  is  not  completed  on  the  premises  within  three 
months  from  this  date,  unless  the  lessee  shall  thereafter  pay  monthly  to 
the  lessor  $500  per  month  for  each  month's  delay  in  completing  said  well ; 
each  iiayment  to  extend  the  time  for  completion  for  one  month  and  no 
longer."  The  lessor  could  not  maintain  an  action  to  recover  these  monthly 
payments.  This  case  cannot  be  distinguished  from  Glasgow  ▼.  Chartlen 
Gas  Co.,  152  Pa.  48,  25  Atl.  232,  vol.  1,  p.  165. 

*'It  will  be  observed  that  these  monthly  payments  are  connected  with 
:ind  have  only  to  do  with  the  forfeiture  of  the  lease  which  by  its  own  terms 
expires  in  three  months  from  its  date  if  a  well  is  not  completed  at  that 
time.  This  provision  is  a  protection  to  the  lessor  in  order  that  his  pro- 
perty shall  not  l^e  indefinitely  tied  up  while  the  explorations  are  being 
made.  On  the  otlier  hand,  if  the  lessee  has  not  been  able  to  complete  a 
well  within  three  months  and  still  wishes  to  continue  explorations,  he  can 
extend  the  time  for  completing  the  well  by  paying  $500  each  month.  He 
does  not  covenant  to  pay  a  monthly  rental,  but  reserves  the  right  to  elect 
to  iiay  $500  a  month,  rather  than  forfeit  his  lease,  until  the  well  is  com- 
pleted." 

Drake  v.  Pennsylvania  Coal  Co,,  217  Pa.  446,  66  Atl.  660  (1907).  Unpaid 
royalties  under  a  coal  lease,  where  no  place  for  their  payment  is  fixed  by 
the  lease,  must  first  be  demanded  on  the  premises  before  a  forfeiture  can 
be  declared. 

A  coal  lease  stipulated  that  in  case  of  forfeiture  incurred,  an  amicable 
action  of  ejectment  for  the  lands  could  be  filed  and  Judgment  therein  forth- 
with ronfe^sed  to  the  plaintiffs  by  an  attorney  without  a  writ  of  error, 
appeal  or  stay  of  execution,  provided  that  before  entering  such  Judgment 
at  least  thirty  days*  notice  of  the  intention  to  enter  it  should  be  given  to 
the  lessee,  "within  which  time  the  rent  due  and  unpaid  may  be  paid,  and 
the  forfeiture  avoided."  Held  that  the  thirty  days'  notice  applied  only  to 
a  Judgment  confessed,  and  not  to  an  ordinary  ejectment  begun  by  sammona. 

Chauvenet  v.  Person,  217  Pa.  464,  66  Atl.  855  (1907).  An  agreement 
whereby  the  exclusive  right  to  all  the  minerals  in  a  tract  of  land  was 
granted  for  a  term  of  twenty  years  in  consideration  of  a  royalty  on  ore 
mined  and  taken  from  the  premises  provided:  "It  is  further  understood 
and  agreed  that  the  said  lessee  shall  have  the  privilege  for  a  period  of  one 
year  from  the  date  hereof  of  exploring  and  digging  for  ore  upon  the  said 
demised  premises,  and  that  immediately  thereafter  mining  operations  must 
actively  commence;  and  in  case  the  said  lessee  shall  immediately  upon  the 
expiration  of  one  year  from  this  date  fail  to  prosecute  his  mining  opera- 
tions and  shall  at  any  time  during  said  remaining  term  of  this  agreement 
for  a  continuous  period  of  one  year  fail  to  dig  for,  mine,  raise  and  wash 
iron  ore  upon  which  royalty  is  payable  as  provided  in  this  agreement,  with 
tiie  view  of  fully  working  said  lands,  then  in  that  case,  these  presents  and 
ever^'thing  contained  therein  shall,  at  the  option  of  the  lessors,  cease  and 
be  forever  null  and  void,  excepting  as  to  the  liability  of  the  lessee  herein. 
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It  Is  further  anderstood  and  agreed  that  after  the  expiration  of  one  year 
from  the  date  of  this  lease,  the  lessee  must  mine  and  take  away  at  least 
one  thousand  tons  of  iron  ore  annually  or  pay  the  royaltr  on  that  taatmatT 
It  was  held  that,  arter  the  expiration  of  one  year,  tlie  lessors  could  avoid 
the  lease  on  the  lessce^a  fsliiire  at  any  time  to  prosecute  mining  operations 
for  a  Gontbiooiis  period  of  one  year ;  and  that  this  right  of  forfeiture  was 
■ot  affected  by  the  provision  for  the  payment  of  a  minimum  royalty,  nor 
was  it  waived  by  the  acc^tance  of  that  royalty. 

•*The  minimum  royalty  clause  was  simply  a  provision  for  the  payment 
of  a  rental  during  the  time  the  lessee  failed  to  carry  on  mining  operations 
until  the  forfeiture  should  be  declared,  and  was  clearly  not  a  covenant 
requiring  the  lessee  to  do  a  certain  amount  of  mining  or  pay  a  minimum 
royalty,  and  imposing  the  penalty  of  a  forfeiture  on  falltire  to  do  one  or  the 
other.  It  should  be  observed  that  the  contract  rtoes  not  authorize  the 
lessors  to  forfeit  the  lease  for  refusing  to  pay  royalty,  but  only  for  failinj; 
to  prosecute  mining  operations  for  a  continuous  i)eriod  of  one  year.  Tbe 
neglect  to  pay  the  minimum  royalty  was  a  breach  of  the  lessee*s  covenant, 
but  not  a  cause  for  forfeiting  the  lease.  The  payment  of  the  royalty, 
therefore,  has  no  bearing  whatever  upon  the  right  of  the  lessors  to  declare 
a  forfeiture  of  the  lease.  The  right  to  forfeit  the  contract  Is  wholly  dis- 
connected with  the  payment  of  the  royalty,  and  is  not  affected  by  its 
payment  or  nonpayment.  The  right  to  exercise  the  forfeiture  d^^ends 
entirely  upon  another  and  different  default  by  the  lessee." 

'*The  right  and  the  authority  to  annul  the  lease  were  exclusively  for  the 
benefit  of  the  lessors,  and  the  lessee  could  In  no  way  derive  any  advantage 
or  be  relieved  from  any  duty  Imposed  by  the  contract  by  the  exercise  of 
the  lessor's  option  to  nullify  the  lease. 

Hornet  v.  Singer,  35  Pa.  Super.  Ct.  491  (1908).  A  lease  of  a  quarry  pro- 
vided: '*The  said  lessee  for  herself  agrees  to  quarry  and  remove  from  the 
qaarry  during  the  continuance  of  the  lease  an  average  of  40  carloads  of 
salable  stone  per  annum,  said  carloads  not  to  exceed  In  weight  the  amount 
of  25  tons ;  and  to  pay  to  the  said  lessor,  as  a  rent  or  royalty  for  the  said 
quarry  and  privileges  heretofore  granted,  tho  sum  of  five  dollars  per  car- 
load for  each  and  every  carload  so  quarried  and  sold.  Said  payment  is 
to  be  made  within  thirty  days  after  the  stone  are  quarried,  sold  and 
delivered  to  the  parties  purchasing  the  same.  It  is  further  agreed  and 
anderstood  that  should  the  said  lessee  fail  or  refuse  to  make  the  payments 
as  aforesaid  for  the  period  of  SO  days  after  the  same  become  due  and  pay- 
able, or  should  she  abandon  said  quarry  for  the  space  of  90  days  In  any 
working  season  for  quarrying,  or  If  she  should  let  or  sublet  the  whole  or 
any  part  of  the  said  quarry  without  the  written  consent  of  the  lessor,  or 
violate  any  of  the  agreements  of  this  lease,  thep  In  either  case  said  lessor 
may  declare  this  lease  null,  and  re-enter  and  take  possession  of  said  quarry 
without  any  let  or  hindrance  and  without  any  process  of  law." 

The  lease  having  fixed  no  place  for  the  payment  of  rent,  the  right  of 
reentry  cannot  be  enforced  unless  the  lessor  has  made  a  demand  for  the 
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precise  sum  due,  on  the  day  on  which  it  became  due,  on  the  most  notorious 
place  on  the  land. 

A  notice  of  forfeiture  is  invalid  which  attempts  to  reserve  the  right  to 
recover  accrued  payments  of  rent  after  forfeiture.  "As  this  lease  is  drawn, 
a  forfeiture  of  it  by  the  lessor,  for  conditions  broken  by  the  lessee,  ended 
the  lease  as  to  both  parties.  If,  after  the  notice  of  forfeiture  was  given, 
the  lessor  had  collected  his  rent,  that  ground  of  forfeiture  would  fall." 

Steele  v.  Maker,  88  Pa.  Super.  Ct  183  (1909).  A  lease  of  the  exdoslve 
right  and  privilege  of  mining  and  developing  all  the  coal  In  and  underlying 
a  certain  tract  of  land,  upon  royalty,  which  provided  that  the  lessee  should 
mine  a  certain  amouut  per  annum  and  pay  royalty  on  that  amount  whether 
the  amount  of  coal  mined  in  each  year  would  amount  to  a  royalty  of  that 
much  or  not ;  and  also  provided  that  "a  failure  on  the  part  of  said  second 
party  *  *  *  to  mine  not  less  than  four  thousand  tons  in  any  one 
year  or  to  pay  unto  said  first  parties  *  *  *  the  full  sum  of  $400  In 
any  one  of  the  years  of  the  term  of  this  leas^,  *  *  *  shall  render 
this  lease  absolutely  null  and  void."  This  provision  did  not  give  the  lessee  the 
right  to  extinguish  his  obligation  as  to  future  royalties  by  merely  ceasing  to 
mine,  or  to  pay,  and  abandoning  the  premises  and  giving  notice  thereof 
to  the  lessors.  "WhUe  parties  may  contract  that  on  a  default  the  lease 
may  become  void  at  the  option  of  either  party,  yet  such  Intent  in  the  agree- 
ment must  be  so  plain  to  be  unavoidable  In  order  to  sustain  such  a  con- 
struction. Wills  V.  Manufacturers*  Natural  Gas  Ck).,  130  Pa.  222,  18  Atl. 
721,  5  L.  R.  A.  603.  The  rule  has  been  established  by  that  and  many 
succeeding  cases,  that  a  clause  in  the  lease  that  it  shall  be  null  and  void 
on  failure  of  the  lessee  to  pay  rent  or  keep  other  covenants  Is  not  self- 
operating  so  as  to  make  the  lease  void  ipso  facto  by  the  default,  but  being 
a  provision  for  the  benefit  of  the  lessor  may  be  enforced  or  waived  at  bis 
option." 

Tennessee. 

South  Penn  Oil  Co.  v.  Stone,  57  S.  W.  374  (1900).  An  oil  lease  provided 
that  if  the  lessee  failed  to  commence  operations  to  drill  one  well  within  a 
specified  time,  the  lessor  should  have  the  right  to  forfeit  the  lease,  unless 
the  lessee  should,  upon  written  notice  of  the  intention  of  forfeiture,  elect 
to  pay  a  certain  annual  sum  for  such  delay.  Held  that  the  lease  was  not 
forfeited  by  the  failure  to  begin  the  mining  within  the  time  specified, 
unless  the  lessor  gave  the  notice  prescribed  in  the  lease,  and  that  the  mere 
making  of  a  subsequent  lease  to  a  third  party  was  not  tantamount  to  such 
notice. 

West  Virginia. 

Roberts  v.  Bettman,  45  W.  Va.  143,  30  S.  E.  95  (1898).  A  lease  for  oil  and 
giis  purposes  on  royalty  contained  this  provision:  "It  is  agreed  that  the 
party  of  the  second  part  shall  pay  to  the  party  of  the  first  part  $100  per 
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month  in  advance  until  a  well  is  completed  from  the  date  of  this  lease, 
and  a  failure  to  complete  such  well  or  pay  such  rental  when  due,  or  within 
ten  days  thereafter,  shall  render  this  lease  null  and  void,  and  can  only  be 
r^iewed  by  mutual  consent,  and  no  right  of  action  shall,  after  such  failure, 
accrue  to  either  party -on  account  of  the  breach  of  any  covenant  herein 
contained.  *  *  «  it  is  further  agreed  that  the  party  of  the  second 
part  shall  have  the  right  at  any  time  to  surrender  this  leaae  *  *  * 
and  thereafter  be  fully  discharged."  The  leasee  failed  to  bore  a  well,  for 
a  time  paid  rental,  then  defaulted  therein  and  ultimately  surrendered  the 
lease.  Held  that  lessor  could  recover  the  rental  up  to  the  date  of  surrender. 

The  clause  of  forfeiture  was  designed  for  the  benefit  of  the  lessor,  not 
for  that  of  the  lessee.  If  the  failure  to  pay  the  rental  should  release  the 
lessee,  what  would  be  the  use  of  the  provision  for  payment?  The  clause 
giving  the  right  of  surrender  is  ample  protection  to  the  lessee  (Galey  v. 
Kellerman,  123  Pa.  491, 16  Atl.  474 ;  Wills  v.  Manufacturers'  Nat  Gas  Co.,  130 
Pa.  222,  18  Atl.  721,  5  L.  R.  A.  603 ;  Leatherman  v.  Oliver,  151  Pa.  646,  25 
Ati.  309;  Phillips  v.  Vandergrift,  146  Pa.  357,  23  Atl.  347;  McMillan  v. 
Philadelphia  Co.,  159  Pa.  142,  28  Atl.  220 ;  Ck>nger  v.  National  Transp.  Co., 
165  Pa.  561,  30  Atl.  1038,  followed). 

Snodgrass  v.  South  Penn  Oil  Co.,  47  W.  Va.  509,  35  S.  E.  820  (1900). 
Where  a  party  leases  a  tract  of  land  for  the  purpose  of  mining  and  operat- 
ing for  oil  and  gas,  the  lessee  contracting  to  deliver  to  the  credit  of  the 
leasee  one-eighth  of  the  oil  produced  and  saved  from  the  premises,  and  pay 
$200  per  year  for  the  gas  from  each  well  drilled,  and  the  lease  also  contains 
the  following  provision:  ''Provided,  however,  that  this  lease  shall  become 
null  and  void,  and  all  rights  thereunder  shall  cease  and  determine,  unless  a 
well  shall  be  completed  on  the  premises  within  one  year  from  the  date 
hereof,  or  unless  the  lessee  shall  pay  at  the  rate  of  $350  quarterly  in  ad- 
vance for  each  additional  three  months  such  completion  is  delayed  from 
the  time  above  m^itioned  for  the  completion  of  such  well,  until  a  well  is 
completed."  Held  that  this  provision  did  not  bind  the  lessee  to  pay  any 
rent  for  the  land,  or  for  delay  in  commencing  to  operate  for  oil  and  gas, 
and,  in  the  absence  of  some  other  clause  binding  the  lessee  to  pay  for  such 
rent  or  delay,  an  action  of  assumpsit  could  not  be  maintained  on  such 
lease  for  failing  to  pay  such  rent  or  for  such  delay. 

South  Penn  Oil  Co.  v.  Edgelh  48  W.  Va.  348,  37  S.  E.  596,  86  Am.  St 
Bep.  43  (1900).  The  forfeiture  clause  In  a  gas  and  oil  lease,  under  which 
a  valuable  estate  vested  in  the  lessee,  in  so  far  as  the  rentals  are  concerned, 
made  payable  in  gas,  oil  and  money,  is  in  the  nature  of  a  penalty  to  secure 
such  rentals,  against  which  a  court  of  equity  will  grant  relief  when  com- 
pensation for  such  rentals  can  be  fully  made,  and  great  loss  wholly  dis- 
proportionate to  the  injury  occasioned  by  the  breach  of  the  contract  would 
otherwise  result  to  the  lessee  negligently,  but  not  fraudulently,  in  default 

Friend  v,  MaUory,  52  W.  Va.  53,  43  S.  E.  114  (1903).  An  oil  and  gas 
lease  contained  the  provision  that  "this  lease  shall  become  null  and  void, 
and  all  rights  hereunder  shall  cease  and  determine,  unless  a  well  shall  be 
completed  on  the  said  premises  within  three  months  from  the  date  hereof, 
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or  unless  the  lessee  shall  pay  at  the  rate  of  $22.25  quarterly  in  adyance  for 
each  additional  three  months  such  completion  is  delayed  from  the  time 
above  mentioned  for  the  completion  of  such  well  until  a  weQ  is  completed; 
and  it  is  agreed  that  the  completion  of  such  well  shall  be  and  operate  as 
a  full  liquidation  of  all  rental  under  this  provision  during  the  remainder 
of  the  term  of  this  lease;"  and  the  further  provision  that  the  lessee 
**sha]l  have  the  right  *  *  *  at  any  time  to  surrender  this  lease 
to  first  parties  for  cancellation,  after  which  all  payments  and  liabilities 
to  accrue  under  and  by  virtue  of  its  terms  shall  cease  and  determinei  and 
this  lease  become  absolutely  null  and  void."  Held  that  the  lessor 
cannot  avoid  such  lease,  or  declare  a  forfeiture  thereof,  within  the 
time  for  which  he  has  received  the  stipulated  rental,  and  a  lease  executed 
to  a  third  party  within  such  time,  intended  as  an  act  of  forfeiture,  is  void. 

Ecnne  r.  South  Penn  Oil  Co.,  52  W.  Va.  192,  43  S.  B.  147  (1003).  The 
clause  of  forfeiture  in  an  ordinary  oil  lease  is  for  the  benefit  of  the  lessor, 
and  no  act  of  the  lessee  can  terminate  the  lease  under  the  forfeiture  clause 
without  the  lessor's  concurrence. 

M.  and  M.,  by  deed  dated  October  19,  1898,  leased  certain  premises  to 
M.  for  oil  and  gas  purposes,  which  lease  contained  the  following  provision : 
"This  lease  shall  become  null  and  void,  and  all  rights  hereunder  shall  cease 
and  determine,  unless  a  well  shall  be  completed  on  the  said  premises  within 
six  months  from  the  date  hereof,  or  unless  the  lessee  shall  pay  at  the  rate 
of  $25.50  quarterly  in  advance  for  each  additional  three  months  such  com- 
pletion is  delayed  from  the  time  above  mentioned  for  the  completion  of 
such  well  until  a  well  is  completed ;  and  it  is  agreed  that  the  completion  of 
such  well  shall  be  and  operate  as  a  full  liquidation  of  all  rental  under  this 
provision  during  the  remainder  of  the  term  of  this  lease."  M.,  the  lessee, 
assigned  the  lease  to  S.  P.  Oil  Co.,  which  was  the  lessee  for  oil  and  gas 
purposes  of  a  large  area  of  territory,  including  all  tracts  oontiguous  to  the 
said  premises.  S.  P.  Oil  Go.  drilled  a  well  to  completion  April  4, 1900,  pay- 
ing the  stipulated  rental  until  the  well  was  completed,  but  this  well  was 
dry.  It  then  removed  its  material  and  machinery  from  the  premises,  and 
proceeded  to  drill  other  wells  nearer  to  developments  already  made  and  In 
ihe  direction  of  the  premises  in  question.  Held  that,  under  the  lease  and  the 
circumstances  of  the  case  the  S.  P.  Oil  Co.  was  entitled  to  a  reasonable 
time  in  which  to  return  and  make  further  developments  under  the  lease. 

After  the  completion  of  said  dry  well,  H.  prevailed  on  the  lessors,  in  con- 
sideration of  $300  cash,  to  lease  to  him  the  same  premises  for  oil' and  gas 
purposes,  which  they  did,  inserting,  however,  this  clause:  "It  is  further 
agreed  between  the  imrties  hereto  that  this  lease  is  made  and  this  contract 
entered  into  subject  to  a  certain  other  lease  and  contract  made  for  the  same 
premises  by  the  parties  of  the  first  part  to  M.,  bearing  date  on  October  19th, 
1898,  and  recorded  in  Deed  Book  108,  page  875,  in  the  county  court  of 
Harrison  county,  and  that  the  existence  of  said  former  lease  is  made 
known  to  the  party  of  the  second  part,  and  who  is  fully  informed  and 
aware  of  its  terms  and  conditions."  Held  that  the  lease  to'  H.  was  not  a 
declaration  by  the  lessors  of  unequivocal  forfeiture  of  the  first  lease. 
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Core  V.  New  York  Petroleum  Co.,  52  W.  Va.  276,  43  S.  E.  128  (1903).  To 
work  a  forfeiture  of  an  oil  and  gas  lease,  there  must  be  a  breach  of  a 
condition  or  covenant  expressed  in  the  lease;  ordinarily,  a  breach  of  an 
implied  covenant  will  not  work  a  forfeiture  of  the  lease. 

Where,  in  such  lease,  causes  of  forfeiture  are  specified,  it  is  not  to  be 
inferred  that  there  are  other  causes  of  forfeiture  not  declared  in  the  lease 
to  be  such.  The  remedy  for  a  breach  of  an  implied  covenant  is  ordinarily 
not  by  way  of  forfeiture  of  the  lease  in  whole  or  in  part,  but  by  an  action 
for  damages  caused  by  such  breach. 

Smith  V.  South  Penn  Oil  Co.,  59  W.  Va.  204,  53  S.  E.  152  (1906).  An  oil 
and  gas  lease  on  royalty  contained  no  provision  to  drill  or  pay  rent,  but 
provided  that  it  should  become  void  unless  a  well  were  completed  within 
three  months,  or  the  lessee  paid  quarterly  a  certain  amount  for  each  three 
months'  delay  until  completion.  Such  a  contract  being  ambiguous  as  to 
what  is  a  completed  well,  the  conduct  of  the  parties  in  treating  the 
completion  of  an  unproductive  well  as  an  act  sufficient  to  vest  in  the  lessee 
a  right  to  explore  further  without  further  payments,  is  conclusive  upon 
them.  The  lessee  having  completed  one  unproductive  well  and  paid  rental 
until  its  completion,  the  lessors  permitted  him  to  drill  another  well  without 
demanding  further  payment.  None,  therefore,  could  thereafter  be  recovered 
as  rent  under  the  lease,  although  the  lessee  could  not  remove  the  oil  itself, 
except  under  the  terms  of  the  lease.  (Compare  Federal  Betterment  Co.  v. 
Blaes,  75  Kan.  69,  88  Pac.  555,  above.) 

Btam  V.  Huffman,  62  W.  Va.  422,  59  S.  E.  179  (1907).  See  this  case  on 
page  201. 

Although  the  lease  in  this  case  contained  a  provision  that  work  should 
begin  at  a  fixed  time,  the  court  based  its  decision  upon  the  implied 
covenant  to  begin  work  within  a  reasonable  period,  and  held  that  a  failure 
to  do  so  worked  a  forfeiture. 

Pheasant  v.  Hanna,  63  W.  Va.  613,  CO  S.  E.  018  (1908).  W.  leftsed  to  H. 
for  the  purpose  of  mining  and  removing  sand,  lessees  covenanting  to  pay 
a  royalty  and  begin  mining  within  one  year,  and  diligently  prosecute  the 
same.  The  lease  also  granted  an  option  to  lease  the  land  for  99  years,  or  to 
purchase  the  fee  within  two  years,  and  contained  the  following  clause: 
'Should  from  any  cause  the  work  of  mining  sand  and  shipping  the  same 
cease  for  the  period  of  two  years  at  any  time  or  fail  to  pay  the  sum  of  one 
hundred  dollars  annually,  which  Is  to  be  deducted  from  the  first  royalty 
due,  then  this  lease  to  be  null  and  void.*'  Lessees  did  no  work  for  four 
years,  when  they  began  preparations  for  work.  In  the  meantime,  however, 
they  paid  the  r^ital  the  first  two  years,  and  tendered  the  same  the  third 
and  fourth  years,  but  these  latter  were  refused  by  the  lessor  who  claimed 
a  forfeiture.  Held  the  term  of  the  lease  had  not  expired.  In  point  of 
time  it  was  an  indefinite  lease.  The  option  did  not  designate  the  end  of 
the  term,  it  merely  constituted  an  option  on  the  imrt  of  lessee  to  make  a 
new  contract  The  expiration  of  the  two  years  did  not  put  an  end  to  the 
term.  And  with  lessees  preparing  for  prosecution  of  the  work  and  tender- 
ing the  moneys  to  be  applied  as  royalty,  no  forfeiture  can  be  declared. 
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And  this  is  true  though  tender  of  the  money  be  a  day  late^  for  where  the 
interests  of  no  third  parties  have  intervened,  equity  will  relieve  against 
a  mere  technical  forfeiture. 

Pyle  V,  Henderson,  65  W.  Va.  39,  63  S.  E.  762  (1909).  Where  an  oil  lease 
provides  that  it  shall  be  void  if  a  well  be  not  completed  or  in  lieu  thereof 
money  paid  within  a  fixed  time,  and  before  that  time  expires  lessor's  title  is 
found  to  be  defective,  and  he  agrees  to  forfeit  it,  agreeing  that  no  money 
need  be  paid  until  such  title  is  perfected,  he  is  barred  from  declaring  a  for- 
feiture and  making  a  second  lease.  '*In  case  of  such  a  lease  if  the  lessor  by 
bis  conduct  clearly  indicates  that  payments  will  not  be  demanded  when  due. 
and  thus  lulls  the  lessee  into  a  feeling  of  security  and  throws  him  off  his 
guard,  and  because  of  this  he  does  not  make  payments  when  due,  the  land- 
lord cannot  suddenly,  without  demand  or  notice,  declare  a  forfeiture,  and 
there  is  no  forfeiture  which  equity  would  recognize,  and  if  there  is  in 
such  case  technically  a  forfeiture  at  law,  equity  would  relieve  against  it" 

McQraw  Oil  d  Gas  Co,  v.  Kennedy,  65  W.  Va.  595,  64  S.  B.  1027  (1909). 
Under  a  lease  for  a  fixed  term  "and  as  long  thereafter  as  oil  and  gas  or 
either  of  them  is  found  by  tbe  party  of  the  second  part"  the  lessor  has 
no  authority  to  declare  a  forfeiture  because  he  thinks  the  gas  not  in  pay- 
ing quantities,  when  the  lessee  thinks  it  is,  and  is  willing  to  pay  the  amount 
agreed  for  the  well.  A  proviso  for  annulment  if  gas  be  not  found  In 
paying  quantities  is  for  the  benefit  of  the  lessee.  The  failure  to  market 
gas  after  discovering  the  same  is  no  ground  for  forfeiture  If  the  lessee 
is  willing  to  pay  the  amount  agreed  for  the  well.  Where  there  is  no  ex- 
press provision  requiring  additional  wells,  but  only  an  implied  one,  failure 
to  drill  additional  wells  wiU  not  work  a  forfeiture. 

Wyoming. 

Phillips  t\  Hamilton,  17  Wyo.  41,  95  Pac.  846  (1908).  By  the  terms  of  a 
lease  of  land  for  the  purpose  of  extracting  oil  and  gas  on  a  royalty  basis, 
the  lessee  agreed  to  commence  operations  within  a  year.  He  dug  a  well 
within  that  time  and  found  gas,  but  not  in  commercial  quantities.  He  th^a 
removed  the  rigging,  did  some  drilling  on  a  well  on  adjoining  land,  and 
four  months  later  returned  with  a  ix)rtable  rig  and  cleaned  out  the  first 
well,  afterwards  removing  the  rig  and  leaving  the  casing  in  the  well. 
Seven  months  afterwards  he  began  to  dig  another  well  upon  the  premises, 
Imt  was  stopi)eil  by  notice  from  the  lessor  on  the  ground  that  he  had  faile<l 
to  commence  operations  within  a  year.  The  lease  contained  no  express 
covenant  for  diligence  In  operation  or  as  to  the  amount  of  work  to  be  done, 
but  It  was  held  that  there  was  an  implie<l  covenant  that  the  work  of 
prospecting  and  development  should  continue  after  the  expiration  of  the 
year  with  reasonable  diligence.  "It  Is  evident  that  the  purpose  of  the 
lease  was  to  explore  the  premises,  and  if  oil  or  gas  was  found  therein  In 
imylng  quantities,  to  produce  and  market  the  same  for  the  mutual  l>enefit  of 
both  parties.  Such  being  the  case.  It  was  the  duty  of  the  lessee,  under  the 
implied   covenant   contained   in   the   lease,    to   proceed   with    reasonable 
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diiigence  to  prospect  and  develop  the  premises,  having  due  regard  to  his 
own  interest  and  those  of  the  lessor.  It  was  likewise  the  duty  of  the 
lessor  to  allow  a  reasonable  time  to  the  lessee  to  do  so  before  he  could 
claim  a  forfeiture,  or  right  to  cancel  the  lease,  if  he  had  any  such  right 
under  the  terms  of  the  contract'*' 

"It  is  at  least  doubtful  if  a  breach  of  such  an  implied  covenant  would 
warrant  the  court  in  decreeing  a  forfeiture  when  the  lease  does  not  ex- 
pressly so  provide,  and  when  it  does  provide  that  the  lease  may  be  for- 
feited in  whole  or  in  part  for  another  cause  therein  specifically  stated." 
This  is  not  decided,  since  the  evidence  does  not  show  facts  which  would 
establish  a  failure  to  diligently  prospect  and  develop. 

Not  only  was  there  no  forfeiture,  but  likewise  there  was  no  abandonment, 
which  is  the  relinquishment  of  rights  or  property  by  one  person  to  another, 
there  being  no  intention  to  abandon  shown.  The  facts  on  the  contrary  show 
that  snch  was  not  the  lessee's  intention. 


E,     By  Abandonment  and  Surrender. 

p.  170.  To  the  classes  of  cases,  enumerated  in  volume  one,  in 
which  leases  or  estates  may  be  terminated  by  abandonment,  must 
be  added  the  abandonment  which  results  from  the  breach  of  the 
implied  obligation  of  the  lessee  to  mine  or  to  explore  and  develop 
the  land.  As  has  been  seen  above  (see  page  202),  there  is  a 
tendency  in  Indiana  and  California,  where  such  an  implied  obliga- 
tion exists,  to  treat  its  breach  as  a  ground  of  forfeiture.  Else- 
where, however,  the  failure  to  perform  this  implied  covenant  is 
held  to  amount  to  an  abandonment  and  consequently  to  terminate 
the  lessee's  estate.  The  question  has  generally  arisen  in  connec- 
tion with  oil  and  gas  leases.  Abandonment  being  a  question  of 
fact,  its  determination  belongs  to  the  jury  and  is  to  be  reached  by 
a  consideration  of  the  fact  of  the  cessation  of  work  and  of  the 
lessee's  explanation  thereof.  If  that  cessation  is  unexplained  and 
has  lasted  for  an  unreasonable  time,  a  presumption  of  abandon- 
ment arises,  and  the  court  may  find  as  a  matter  of  law  that  the 
lease  is  terminated. 

Where,  however,  there  is  an  express  undertaking  to  do 
specified  development  work,  the  lessee  may  not  bring  about  a 
termination  of  his  lease  by  abandonment  so  long  as  the  specified 
work  has  not  been  completed. 
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United  States. 

Elk  Fork  Oil  d  Gas  Co.  v.  Jennings,  84  Fed.  839  (1898).  0.  C.  D.  W.  Va. 
The  owner  of  lands  slanted,  demised  and  let  unto  the  lessee,  his  heirs  and 
assigns,  for  the  purpose  and  with  the  exclusive  right  of  drilling  and  operat- 
ing for  petroleum  and  gas,  a  certain  described  tract,  to  have  and  to  hold 
for  the  said  purposes  only  for  and  during  the  term  of  ten  years  and 
as  much  longer  as  oil  or  gas  is  found  in  paying  quantities.  The  con- 
sideration was  one-eighth  of  the  oil  produced  and  a  fixed  annual  sum 
for  every  gas  well  drllied.  Lessee  was  given  the  usual  water  and  trans- 
portation rights  and  agreed  to  pay  any  damage  done  to  growing  crops  by 
the  laying  of  x)ipe6,  the  operations  to  be  conducted  so  as  to  Interfere  the 
least  with  farming  privileges.  He  further  agreed  to  complete  one  well 
within  one  year,  unavoidable  accident  excepted,  and  in  case  of  failure  to 
do  so  to  pay  for  delay  a  certain  sum  per  annum  and  upon  failure  to  com- 
plete the  well  or  make  such  payments  the  lease  was  to  become  null  and 
void. 

It  was  found  to  be  a  fact  that  a  well  had  been  completed  and,  con- 
sequently, no  forfeiture  was  worked.  It  was  in  addition  held  that  the 
contention  of  the  lessees  that  by  virtue  of  the  completion  of  the  test  well 
their  title  to  the  lease  became  vested  for  the  granted  term  of  ten  years  ami 
as  much  longer  as  oil  or  gas  should  be  found^in  paying  quantities,  without 
obligation  on  their  part  to  operate  further,  was  not  well  founded.  It  was 
the  intention  of  the  parties  that  the  royalty  should  be  paid  and  the 
necessary  search  made  within  a  reasonable  time  after  the  execution  of  the 
lease,  and  that  the  lessee  was  to  have  a  i)eriod  of  ten  yejirs  m  which  lo 
remove  the  oil  and  gas  from  the  land  with  the  understanding  that  if  at  the 
expiration  of  that  time  such  products  should  still  be  found  in  paying  quan- 
tities the  term  should  be  extended  until  they  were  removed.  A  failure 
for  some  five  or  ten  years  after  the  completion  of  the  well  to  pursue  the 
search  for  oil  or  gas  amounted  to  an  abandonment  of  the  lease  and  a  lease 
made  by  the  owner  of  the  land  to  other  parties  was  valid. 

Paine  v.  QriffiVis,  30  C.  C.  A.  182,  86  Fed.  452  (1898).  3rd  Circ.  A 
grant  of  minerals  contained  a  provision  that  the  grantee  should  search  for 
coal,  Iron  and  other  minerals,  etc.,  "and  the  party  of  the  second  part  shall 
have  the  right  to  abandon  said  lands  and  mining  at  any  time  and  remove 
all  his  buildings  and  fixtures  from  said  lands.''  An  abandonment  by  the 
grantees  terminated  not  only  their  right  to  operate  but  all  rights  conferred 
by  the  contract. 

'*It^8  probable  the  court  would  have  been  Justified  in  saying  that  if  the 
Jury  should  find  that  the  grantees  and  their  assigns  did  substantially 
nothing  under  the  agreement,  for  the  period  which  elapsed  between  its 
date  and  the  subsequent  lease  to  Griffiths,  more  than  20  years.  It  should 
find  an  abandonment.  While  the  question  is  one  of  Intention  mainly,  its 
decision  does  not  depend  upon  an  intention  to  abandon  or  retain  the 
mineral  right  alone,  divorced  from  the  obligations  which  adhere  to  it  under 
the  contract,    but    intention    to    abandon    the    contemplated   enterprise. 
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ETidence  therefore  of  transfer,  or  attempts  to  transfer  this  right,  as  matter 
of  mere  speculation,  was  entitled  to  no  weight  in  the  presence  of  proof  that 
nothing  farther  was  done  or  Intended  to  be  done ;  and  that  the  obligations 
on  which  the  grant  rests  were  disregaided  and  abandoned."  Nor  is  the 
question  affected  by  the  fact  that  the  subsequent  lessee  undertook  to  clear 
the  cloud  from  his  title  by  an  attempt  to  buy  the  title  under  the  grant. 

Atchison  V.  McCulloch,  5  Watts,  13,  was  quoted  with  approval  as  follows : 
"Abandonment  is  not  always  a  question  of  intention  exclusively  for  the  Jury, 
without  a  controlling  instruction  from  the  court.  Under  a  certain  un- 
contradicted state  of  facts  the  law  will  pronounce  the  conduct  of  a  party 
to  be  an  abandonment,  whatever  may  have  been  his  intention." 

Foster  v.  Elk  Fork  Oil  d  Qas  Co.,  32  C.  C.  A.  560,  90  Fed.  178  (1898). 
4th  Circ.  An  oH  and  gas  lease  for  ten  years,  or  as  long  as  oil  or  gas  is 
found  in  paying  quantities,  contained  a  covenant  to  complete  a  well  within 
one  year  with  penalty  for  failure.  The  consideration  was  to  be  one-eighth 
of  the  oil  and  $100  per  annum  for  each  gas  well. 

The  covenants  in  the  lease  contemplate  active  operation.  They  are  not 
fulfilled  by  digging  one  well ;  that  la  but  the  beginning  of  operations  which 
is  insured  by  the  penalty.  Having  dug  one  well  which  was  dry,  the  lessee 
did  nothing  further  for  eight  years.    This  was  an  abandonment 

Woodside  v.  Ciceroni,  35  C.  C.  A.  177,  93  Fed.  1  (1899).  9th  Clrc.  See 
this  ease  on  page  56. 

Federal  Oil  Co.  v.  Western  Oil  Co.,  57  C.  C.  A.  428,  121  Fed.  674  (1903). 
7th  Clrc.    See  this  case  on  page  77. 

California. 

Payne  v.  Neuval,  155  Gal.  46,  99  Fac.  476  (1909).  By  the  terms  of  an 
instrument  granting  in  consideration  of  a  royalty  mineral  rights  which 
were  determined  to  be  "in  the  nature  of  an  incorporeal  hereditament,"  it 
was  provided  that  the  grantee  might  relinquish  his  rights  on  thirty  days' 
notice.  He  quarried  and  removed  a  little  rock,  and  then  removed  his 
machinery,  and  did  nothing  further  up  to  the  time  of  his  death  fifteen 
years  later,  except  that  he  paid  the  minimum  royalty  for  two  years.  His 
rights  under  the  grant  were  extinguished  by  abandonment  His  failure  to 
notify  the  lessor  was  immaterial.  The  lessor  might  waive  that  require- 
ment 

Connecticut 

yew  Haven  v.  Hotchkiss^  77  Conn.  168,  58  Atl.  753  (1904).  Where  an 
incorporeal  right  to  open  and  work  a  mine  is  reserved,  and  the  grantor 
opens  the  mine,  but  falls  to  work  it  for  eight  years,  such  failure  does  not 
constitute  an  abandonment  of  the  right.  "Whether  the  right  was  so 
abandoned  was  mainly  a  question  of  fact  The  deed  did  not  require  a  con- 
tinuous working  of  the  mine  until  it  should  be  exhausted.  Upon  the 
facts  showing  the  reason  of  such  failure  to  work  the  mine,  we  cannot 
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say  that  as  a  matter  of  law  it  worked  an  abandonment"  The  facts  were 
that  It  was  necessary. to  test  the  mineral  (paint)  before  a  marl^et  could 
be  found  for  it  and  that  it  was  so  tested  during  the  period  of  eight  yean 
referred  to.    See  this  case  also  on  page  57, 

Illinois. 

Poe  V.  Ulrey,  233  111.  56,  84  N.  E.  46  (1908).  A  provision  in  an  oil  and 
gas  lease,  giving  the  lessee  the  option  to  surrender  at  any  time  upon  the 
payment  of  one  dollar,  is  an  option  to  the  lessee  only,  not  to  the  lessor  to 
compel  a  surrender.  Such  an  option  is  not  invalid  and  does  not  reduce  the 
lease  to  a  tenancy  at  will. 

Indiana. 

Woodward  v.  Mitchell,  140  Ind.  406,  39  N.  E.  437  (1895).  M.  leased  to 
W.  "for  the  sole  purpose  of  mining  and  removing  coal,  stone,  gas,  water, 
oil,  minerals  and  metals  of  every  kind  thereunder,"  a  tract  of  land  for  20 
years,  "provided  if  said  enterprise  shall  be  abandoned  12  months,  then 
said  lease  shall  be  null  and  void."  The  failure  to  commence  operations  and 
to  do  anything  under  the  lease  for  12  months  was  an  abandonment  of  the 
enterprise  within  the  above  proviso,  and  the  lessors  had  the  right  to  have 
the  apparent  encumbrance  on  their  title  Judicially  declared  void  in  an 
action  to  quiet  title.  The  fact  that  the  lessees  could  not  work  the  land  for 
want  of  railroad  facilities,  and  had  taken  leases  of  other  lands  in  the 
neighborhood  which  they  were  working  so  as  to  approach  this  tract  as 
fast  as  they  could,  constituted  no  excuse  for  failure  to  work  it 

Edmonds  v.  Mounsey,  15  Ind.  App.  399,  44  N.  E.  196  (1896).  See  this 
case  on  page  187. 

Bettman  v.  Shadle,  22  Ind.  App.  542,  58  N.  E.  662  (1899).  Lessee  in  an 
oil  and  gas  lease  covenanted  to  commence  a  well  within  one  month,  or  to 
pay  $2  per  day  until  commenced,  or  surrender  the  lease.  It  was  also  pro- 
vided that  lessee  should  have  the  right  to  surrender  at  any  time  "and 
be  released  from  all  moneys  due  and  conditions  unfulfilled  then,  and  from 
that  time  this  lease  shall  be  null  and  void  and  no  longer  binding  on  either 
party,  and  the  payments  which  shall  have  been  made  be  held  by  the  party 
of  the  first  part  as  stipulated  damages  for  the  nonfulfillment  of  the  fore^ 
going  contract"  Held  that  the  surrender  of  the  lease  did  not  have  the 
effect  of  canceling  the  indebtedness  of  the  lessee  already  accrued  there- 
under, by  reason  of  his  failure  to  commence  a  well. 

Ramage  v.  Wilson,  88  N.  E.  862  (1909).  An  oil  and  gas  lease  of  twenty 
acres  provided  that  if  no  well  were  completed  within  fifteen  months  the 
lease  should  be  void  unless  lessee  paid  one  dollar  per  day  for  each  day's 
delay;  that  lessee  should  drill  an  additional  well  each  sixty  days  or  pay 
one  dollar  per  day  for  each  day's  delay  until  three  wells  were  completed; 
and  gave  to  the  lessee  the  right  at  any  time  to  cancel  the  lease  or  any  part 
thereof.    He  drilled  two  wells  on  the  eastern  thirteen  and  one-third  acres, 
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bnt  none  on  the  remaining  six  and  two-third  acres,  as  to  which  he 
attempted  to  avoid  the  obligation  to  drill  or  pay  rental  by  canceling  the 
lease  as  to  these  six  and  two-third  acres.  Held  this  could  not  be  done. 
He  could  have  annulled  the  entire  contract  at  any  time,  surrendered 
possession  of  the  property  and  relieved  himself  of  all  further  liability, 
but  having  retained  possession  of  two-thirds,  he  was  not  relieved  from 
the  obligation  to  drill  a  third  well  or  pay.  "It  is  not  reasonable  to  presume 
that  the  parties  intended  thereby  that  the  grant  of  all  the  oil  and  gas 
under  said  premises  should  remain  in  effect,  and  yet  the  lessee  be  permitted 
to  alter  the  positive  agreement  to  drill  three  wells  in  order  to  develop  the 
land." 

Upon  the  discovery  of  oil  the  lessee's  interest  became  thereby  a  vested 
interest  in  the  leased  premises. 

Iowa. 

Worrall  v,  Wilson,  101  Iowa,  475,  70  N.  W.  619  (1807).  A  lease  granted 
the  right  to  mine  coal  under  a  tract  of  land  for  10  years.  The  assignee 
of  this  lease  ceased  work  and  said  that  he  would  do  nothing  more  under 
the  lease.  He  completely  dismantled  the  mine,  removed  all  the  apparatus 
and  tore  out  the  timbers,  leaving  the  mine  in  such  condition  that  it 
would  soon  become  valueless  by  reason  of  caving  in.  Three  months 
later  he  again  entered  the  premises  and  undertook  to  sink  a  new  shaft.  He 
was  enjoined  from  doing  so,  it  being  held  that  he  had  abandoned  the 
pr^nises  and  that  a  surrender  of  the  lease  had  resulted. 

Hoaford  v.  Metcalf,  113  Iowa,  240,  84  N.  W.  1054  (1901).  Where  no  time 
is  given  within  which  a  privilege  to  mine  may  be  exercised,  it  continues 
for  a  reasonable  time,  and  what  would  be  a  reasonable  time  must  be 
determined  by  the  circumstances.  The  mere  failure  to  exercise  the 
privilege  during  a  time  when  there  was  not  sufficient  demand  for  the  min- 
eral to  justify  it,  more  or  less  work,  however,  being  done  from  time  to  time 
on  the  mine,  does  not  constitute  an  abandonment  and  therefore  a  termina- 
tion of  the  privilege.    See  this  case  also  on  page  CO. 

Price  V.  Black,  126  Iowa,  304,  101  N.  W.  1056  (1905).  Where  there  is 
an  implied  obligation  on  the  lessee  to  use  reasonable  diligence  in  the  opera- 
tion of  the  mine,  and  the  lessee  works  the  mine  in  a  desultory  way  for 
about  six  years,  but  the  lessor  makes  no  complaint  and  accepts  the  royal- 
ties under  the  lease,  and  the  delay  in  working  the  mine  was  due  largely  to 
difficulties  encountered  therein,  and  the  lessee,  with  the  knowledge  and 
consent  of  the  lessor,  expended  large  sums  of  money  in  seeking  to  operate 
the  mine,  no  abandonment  by  the  lessee  will  be  inferred.  Lapse  of  time  \a 
evidence  of  abandonment,  but  it  is  not  conclusive.  Act  and  intent  must 
concur,  before  a  court  is  justified  in  finding  a  forfeiture  through  abandon- 
ment 
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Kansas. 

Raxclinga  v.  Armel,  70  Kan.  778,  79  Pac.  683  (1905).  Whenever  an 
abandonment  of  land  leased  for  oil  and  gas  purposes  in  fact  occnrs,  the 
lease  is  subject  to  cancellation;  and  a  subsequent  tender  of  overdue  reat 
will  not  restore  the  lessee^s  rights,  against  the  will  of  the  leflsor.  The 
question  of  abandonment  is  one  of  fact,  de|)endlng  upon  intention  and 
conduct.    See  this  case  also  on  page  82. 

Mills  V,  Hartz,  77  Kan.  218,  94  Pac.  142  (1908).  See  this  case  on  pages 
83  and  123. 

Kentucky. 

Ward  V.  Tripple  State  Natural  Gas  d  Oil  Co.,  115  S.  W.  819  (1909).  A 
gas  lease  for  thirty  years  gave  lessee  the  right  to  take  sixty  days  for  pay- 
ment of  rentals  after  the  sam^  became  due;  it  also  authorized  lessee  to 
surrender  the  lease  at  the  end  of  five  years.  At  the  end  of  the  fifth  year 
lessee  gave  due  notice  of  his  intention  to  surrender,  but  took  ten  days  over 
the  sixty  to  pay  the  moneys  then  due.  In  view  of  due  notice  to  lessor  the 
taking  the  extra  time  was  not  a  holding  over  which  would  invalidate  the 
surrender.  His  permitting  the  pipe  lines  to  remain  under  the  ground  did 
not  affect  his  right  to  surrender  the  lease  if  his  use  of  the  pipe  lines  was 
abandoned,  and  their  presence  did  not  interfere  with  lessor's  use  of  the 
premises.  If  he  continued  to  use  them  in  spite  of  his  notice  of  surrender, 
there  was  no  surrender. 

Michigan. 

Negaunce  Iron  Co.  v.  Iron  CUtfa  Co.,  134  Mich.  264,  96  N.  W;  468  (1903). 
Where  an  instrument  gives  to  a  company  the  right  .to  mine  iron  ore  under 
a  lease  in  certain  premises,  such  right  being  conveyed  as  appurtenant  to  a 
furnace  then  owned  by  the  company,  the  abandonment  and  destruction  of 
the  furnace  destroys  the  appurtenant  right  to  mine  the  ore  under  the 
leasa 

"There  is  certainly  force  in  the  claim  that  a  personal,  unassignable, 
and  incorporeal  right  to  take  ore  appurtenant  to  a  furnace  is  abandoned 
by  the  failure  to  exercise  that  right  for  43  years;  especially  where 
the  right  was  once  exercised  and  abandoned.  Whatever  may  be  the 
rule  as  between  the  lessor  and  the  lessee  where  neither  has  taken  any 
steps  to  exercise  the  right  to  mine,  as  between  such  lessee  and  subsequent 
lessees  and  grantees  of  the  lessor,  who  have  in  good  faith  expended  large 
sums  in  developing  mines,  the  lessee  is  estopped  to  assert  his  personal  and 
incorporeal  right."     See  this  case  also  on  v&ge  58. 

New  York. 

Millie  Iron  Min.  Co.  r.  Thalnmnn,  34  App.  Div.  281,  54  N.  Y.  Supp. 
276  (1898).    The  plaintiffs  leased  to  the  defendants  an  iron  mine,  the  de- 
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feDdants  covenanting  to  pay  a  certain  royalty  on  the  ore  mined,  and  a 
minimnm  royalty  whether  any  ore  was  mined  or  not  The  defendants  did 
not  take  possession  of  the  mine  and  did  not  demand  possession  thereof, 
and  the  plaintiff  remained  in  possession  and  mined  ore.  At  the  end  of  two 
years  the  plaintiff  brought  suit  to  recover  the  royalty  agreed  upon.  Held 
that  it  is  the  duty  of  the  lessee  to  demand  possession  at  the  premises. 
The  defendants  claimed  that  the  plaintiff  having  remained  in  possession 
of  and  operated  the  mine,  there  was  a  surrender  of  the  lease  by 
operation  of  law,  and  an  acceptance  of  such  surrender.  But  "the  plaintiff 
was  not  required  to  abandon  its  mine;  and  leave  it  vacant  and  uncared 
for.  It  had  a  right  to  use  it  until  requested  to  give  possession 
in  pursuance  of  the  contract  of  lease,  and  no  such  demand  having  been 
made,  it  was  entitled  to  remain  in  possession  of,  to  care  for,  and  to  use  its 
property."    The  plaintiff  was  therefore  entitled  to  recover. 

Waf/ner  v.  Mallory,  41  App.  Div.  126,  58  N.  Y.  Supp.  526  (1899).  Where, 
under  an  oil  lease,  in  which  the  lessor  reserves  a  royalty  on  the  oil  pro- 
duced, no  attempt  is  made  to  experiment  for  oil  for  nearly  20  years,  this 
protracted  quiescent  attitude  of  the  lessees  "may  well  be  considered  to  I'e 
an  abandonment  of  the  grant,  as  its  only  purpose  was  for  the  production  of 
petroleum.*' 

Conkling  v.  Krandmky,  127  App.  Dlv.  761,  112  N.  Y.  Supp.  13  (1908). 
An  oil  lease  executed  in  1893  for  fifteen  years,  or  so  long  as  oil  is  fouiul 
in  paying  quantities,  and  which  provided  that  unless  the  lessee  commenced 
drilling  within  three  months  the  lease  should  be  null  and  void,  was  held 
to  vest  no  estate  in  the  lessee  until  oil  had  been  found.  The  lessee  com- 
menced drilling  within  three  months,  but  found  no  oil,  and  in  1894  took 
away  his  derrick  and  machinery,  leaving  only  the  casing,  and  did  nothing 
further  for  eleven  years.  He  then  entered,  put  down  a  well  and  found 
oil,  but  in  the  meantime  the  lessor's  widow  had  executed  a  new  lease  to 
a  third  party.  While  ordinarily  forfeiture  and  abandonment  are  not 
looked  upon  with  favor,  this  rule  is  not  applicable  to  oil  leases.  The  act 
of  the  lessee  in  taking  away  his  machinery  indicated  an  abandonment,  and^ 
this  was  emphasized  by  the  fact  that  he  did  not  again  resume  work  for 
eleven  years.  The  lease  made  by  lessor's  widow  was  a  declaration  on  her 
part  that  she  regarded  the  outstanding  lease  as  terminated. 

Ohio. 

WcUy  r.  Wiac,  5  Ohio  Cir.  Ct.  R.  50  (1807).  W.  leased  hind  to  II . 
with  the  right  to  mine  thereon,  paying  a  royalty  on  the  coal,  ajid 
if  coal  was  mined  "this  lease  to  be  good  as  long  as  there  remains 
coal  unmlned."  Lessee  worked  the  mine  for  nine  years  and  then 
did  nothing  for  eleven  years.  It  was  held  that  it  was  in  the  contempla- 
tion of  the  parties  that  the  mine  should  be  worked,  and  that  the  lessee's 
failure  to  work  it  for  the  length  of  time  shown  amounted  to  an  abandon- 
ment, and  on  application  of  the  lessor's  administrator  it  was  ordered  that 
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the  land  be  sold  for  the  payment  of  his  debts  clear  of  the  eiicumbrance  of 
the  lease. 

Tucker  v.  Watts,  25  Ohio  Clr.  Ct  R.  320  (1903).  Where  a  lessee  is 
given  the  privilege  to  drill  for  oil  and  gas  upon  which,  when  found,  a 
royalty  is  to  be  paid  to  the  lessor,  and  no  definite  term  is  fixed  in  the 
lease  for  its  duration,  the  lessee  must  explore  the  land  and  drill  wells 
within  a  reasonable  time  and  with  reasonable  diligence.  He  has  no  right, 
when  oil  is  found  in  considerable  quantities,  to  decline  to  produce  the  oil 
for  the  benefit  of  the  lessor  because,  in  the  condition  of  the  oil  market, 
it  would  not  be  profitable  for  the  lessee  to  do  the  drilling.  To  fail  so  to 
explore  the  land  amounts  to  an  abandonment  thereof  and  terminates  the 
lease.  Where,  therefore,  under  such  a  lease,  the  lessee,  after  completing 
one  well  and  finding  nothing  therein,  removes  all  the  drilling  appliances 
from  the  land,  and  drills  no  wells  thereafter  daring  a  period  of  six  years, 
announcing  his  intention  to  wait  for  an  advance  in  the  market  price  of 
oil,  this  amounts  to  such  an  abandonment  of  the  lease. 

Pennsylvania.  • 

Stage  v.  Boyer,  183  Pa.  560,  38  Atl.  1035  (1898).  By  the  terms  of  a 
lease  of  land  for  oil  purposes  for  ten  years  and  as  long  thereafter  as  oil 
and  gas  be  found  in  paying  quantities,  it  was  provided  that  the  lessee 
uii^lit  abandon  the  premises  at  any  time,  but  that  an  abandonment 
should  not  deprive  him  of  the  right  to  convey  oil  and  gas  over  the  land 
from  other  lands.  Lessee  drilled  a  well  which  was  unproductive.  He 
then  notified  the  lessor  of  his  intention  to  abandon  the  well,  assigning  as  a 
reason  that  it  was  of  no  value,  and  drew  the  casing  and  removed  the 
machinery.  He  made  no  further  search  on  this  land,  but  did  conduct 
operations  on  other  lands  In  the  vicinity.  Five  years  later  the  lessor  asked 
him  to  surrender  the  lease,  but  he  declined  to  do  so,  saying  that  he  in- 
tended to  keep  it.  This  was  suflident  to  sustain  a  finding  that  the  lease 
had  been  abandoned.  *^ 

Cole  V.  Taylor,  8  Pa.  Super.  Ct.  19  (1898).  A  lessee  of  land  for  the 
term  of  two  years  "and  so  long  thereafter  as  oil  or  gas  can  be  produced 
in  paying  quantities"  for  a  time  ceased  to  operate  and  abandoned  the 
premises  because  he  could  no  longer  obtain  oil  in  paying  quantities.  H^d. 
lessee  had  terminated  his  lease  by  abandonment  and  had  no  title  which  he 
could  confer  on  an  assignee. 

Ahma  V.  Ohartiers  Valley  Gas  Co,,  188  Pa.  249,  41  Atl.  739  (1898). 
Plaintiff  in  1885  leased  to  defendant  for  the  purpose  of  drilling  for  oil  or 
gas  for  the  term  of  ten  years.  I^iessee  agreed  to  drill  two  wells;  No.  1 
within  one  year.  No.  2  within  two  years.  V^u  the  completion  of  a  well 
and  if  a  sufficient  quantity  of  gas  was  obtained  to  utilize,  a  certain  annual 
rental  was  to  be  luiid.  The  same  rental  was  to  be  paid  as  compensation  for 
delay.  Failure  to  make  payments  within  30  days  after  they  fell  due  was 
to  render  the  lease  null  and  void.  I^essee  completed  one  well  and  obtained 
gas  and  paid  rental  for  two  years.     The  well  was  then  plugged.     The 
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second  well  was  never  dug.  This  action  was  brought  In  1897  for  rent. 
The  lessee  set  up  an  abandonment  H^d  It  bad  no  right  to  abandon,  hav- 
ing expressly  contracted  to  drill  two  wells  or  pay  the  rental  provided  for. 

Douthett  V.  Gibson,  11  Pa.  Super.  Ct  543  (1899).  In. a  lease  for  the 
purpose  of  operating  for  oil  and  gas  on  royalty,  the  lessee  agreed  to 
commence  operations  within  30  days  or  in  lieu  thereof  to  pay  $20  per 
month  until  work  was  commoiced.  It  was  also  provided  that  the  lessee 
should  ''have  the  right  at  any  time  to  surrender  up  this  lease,  and  be 
released  from  all  moneys  due  and  conditions  unfulfilled."  Lessee  did  nut 
operate,  and  demand  having  been  made  on  him  for  the  amount  due  for 
delay,  he  neither  paid  nor  offered  to  surrender  the  lease.  Lessor  then 
brought  this  suit  and  lessee  subsequently  surrendered  the  lease.  Held, 
plaintiff  ml^t  recover.  "Assuming  as  we  fairly  may  that  the  agreement 
nnder  consideration  amounts  in  legal  effect  to  a  mere  option,  it  must  not 
be  so  construed  as  to  extend  the  elective  right  thereunder  beyond  what  is 
reasonable  and  fair.  There  was  a  time  when  the  defendant  was  bound  to 
exercise  his  right  of  election  under  the  option.  That  time  came  to  him 
when  the  plaintiff  made  the  demand  for  the  accrued  rentals  under  the 
agreement.  *  *  *  He  should  have  exercised  his  right  of  election  at 
that  time  and  surrendered  the  lease.  *  *  *  Under  the  circumstances 
the  defendant  fixed  his  liability  under  the  agreement  at  the  time  of  the 
demand  of  the  plaintiff  for  the  amount  due  under  the  agreement." 

Aye  V.  Philadelphia  Co.,  193  Pa.  451,  44  AU.  555,  74  Am.  St.  Rep.  696 
(1899).  A  lease  which  gave  the  exclusive  right  of  operating  for  oil  and 
gas  on  royalty  provided  that  lessee  should  drill  a  well  in  the  vicinity 
within  six  months,  and  if  oil  should  be  found  In  paying  quantities,  then 
lessee  should  complete  a  well  on  demised  premises  within  a  fixed  time  or 
pay  a  fixed  rental  for  delay.  A  failure  to  complete  this  well  or  to  make 
such  payment  was  to  avoid  the  lease.  The  test  well  did  not  produce  oil 
and  after  five  years  lessor  leased  to  other  parties.  This  was  ejectment  by 
first  lessee  against  second  lessee. 

Mitchell,  J. :  ''The  rule  in  regard  to  contracts  is  that  where  the  partle^t 
have  expressly  agreed  on  what  shall  be  done  there  is  no  room  for  the 
implication  of  anything  not  so  stipulated  for,  and  this  rule  is  equally 
applicable  to  oil  and  gas  leases  as  to  other  contracts.  There  is  nothing 
peculiar  about  them  in  this  respect  But  here  the  parties  have  provided 
for  a  test  well,  and  for  what  shall  be  done  if  it  produces  oil  in  paying 
quantities.  But  the  other  contingency,  that  it  prove  dry,  is  not  pro- 
vided for,  and  it  is  the  omitted  case  that  has  occurred.  The  authorities 
are  uniform  that  under  such  circumstances  there  is  an  implied  obligation 
on  the  lessee  to  proceed  with  the  exploration  and  development  of  the 
land,  with  reasonable  diligence  according  to  the  usual  course  of  the  busi- 
ness, and  a  failure  to  do  so  amounts  to  an  abandonment  which  will  sustain 
a  re-entry  by  the  lessor. 

"Abandonment  is  a  question  of  fact  to  be  determined  by  the  act  and 
intentions  of  the  parties.  An  unexplained  cessation  of  operations  for  the 
period  involyed  in  this  case  gives  rise  to  a  fair  presumption  of  abandon- 
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ment,  and  standing  alone  and  admitted  would  Justify  the  court  in  de- 
claring an  abandonment  as  matter  of  law.  But  it  may  be  capable  of  ex- 
planation and  is  therefore  usually  a  question  for  the  Jury  on  the  evidence 
of  the  acts  and  declarations  of  the  imrties." 

Calhoon  v.  Neely,  201  Pa.  97,  50  AU.  967  (1902).  M.  leased  to  P.  a 
tract  of  land  for  the  purpose  and  with  the  exclusive  right  of  drilling 
and  operating  for  oil  for  the  term  of  fifteen  years  and  as  much  longer  as 
oil  and  gas  were  found  in  paying  quantities.  The  lessee  drilled  a  test  well 
but  obtained  no  oil.  He  then  removed  his  machinery,  and  did  nothing 
and  asserted  no  title  for  nine  years. '  This  case  is  governed  by  Venture  Oil 
Co.  V.  Fretts,  152  Pa.  451,  25  Atl.  732  (vol.  1,  p.  174).  "The  suspension  of 
operations,  abandonment  of  the  search  for  oil  and  gas,  and  relinquishment 
of  the  premises  for  nine  years,  were  an  unqualified  surrender  by  the 
appellant  of  whatever  rights  they  had  to  perfect  their  inchoate  title,  ft 
was  their  announcement  to  the  lessor  that  they  were  done  and  that  he 
could  give  exploring  privileges  to  others." 

The  lease  contained  a  provision  tluit  operations  should  be  begun  within 
30  days  and  prosecuted  with  diligence  "and  no  right  of  action  shall  after 
such  failure  accrue  to  either  party  on  account  of  the  breach  of  any 
covenant."  This  provision  had  no  application  to  the  question  of  abandon- 
ment. No  question  of  forfeiture  of  any  right  of  action  claimed  by  the 
lessor  is  involved  here. 

Wilson  V.  Philadelphia  Co,,  210  Pa.  484,  60  AU.  149  (1904).  See  this 
ease  on  page  200.  •  • 

Arnold  v,  Cramer,  41  Pa.  Super.  Ct.  8  (1909).  The  doctrine  of  abandon- 
ment does  not  apply  under  an  instrument  which  passes  title  to  the  minerals 
in  place.  Abandonment  only  takes  place  in  case  of  imperfect  title. 
"Abandonment  as  to  a  perfect  title  could  only  be  affirmed  on  a  state  of 
facts  sufficient  to  raise  an  estoppel  or  where  possession  has  been  acquired 
and  held  under  a.  claim  of  title  by  limitation." 

"Abandonment  is  ordinarily  a  question  of  intention.  There  must  be  an 
intention  to  abandon  as  well  as  an  actual  abandonment  of  property,  and 
where  the  character  of  the  transaction  depends  on  the  Intent  of  the  party 
it  is  competent  for  him  to  testify  what  his  intention  was." 

Texas. 

Emery  r.  League,  31  Tex.  Civ.  App.  474,  72  S.  W.  603  (1903).  A  lease 
of  an  interest  in  land  for  the  purpose  of  prospecting  for  oil  and  minerals 
had  been  held  not  to  be  an  absolute  conveyance,  but  in  the  nature  of  an 
option  which  might  ripen  into  a  title  only  upon  compliance  with  the  terms 
of  the  agreement.  (See  page  80,-  above).  "The  grantee  under  such  an 
instrument,  so  long  as  he  continued  diligently  to  comply  with  his  agree- 
ment to  prospect  and  explore  the  land  for  minerals,  could  not  be  deprived 
of  his  right  to  acquire  title  to  such  minerals  by  th^r  discovery  and 
development,  but  no  title  in  such  minerals  ^  would  vest  until  their  di»- 
iovery,  and  unless  such  grantee  begins  the  performance  of  his  part  of  the 
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coDtract  within  a  reasonable  time  the  grantor  can  consider  the  contract 
abandoned.*' 

West  Virginia. 

Crawford  v.  Ritchey,  43  W.  Va.  252,  27  S.  E.  220  (1897).  Plaintiff 
leased  to  defendant  *'for  the  sole  and  only  purpose  of  drilling  and  operar- 
iufi  for  oil  and  gas"  a  tract  of  land  for  twenty  years,  or  as  long  as  oil  or 
pis  is  fonnd  In  paying  quantities  for  a  royalty  on  the  oil  produced  and  a 
fixed  rental  for  each  gas  well.  Lessee  covenanted  to  commence  one 
well  on  or  before  May  10,  1889,  and  prosecute  It  to  completion.  By  agree- 
monl  endorsed  on  the  lease  this  time  was  extended  to  Nov.  25,  1889. 
Lessee  did  nothing  under  the  lease  for  seven  years.  He  was  presumed 
t*>  have  abandoned  the  lease,  and  a  court  of  equity  will  entertain  a  suit 
t'l  cnncei  the  same  and  quiet  title. 

McWhorter,  J.:  "A  vested  title  cannot  ordinarily  be  lost  by  abandon 
uieut  In  a  less  time  than  that  fixed  by  the  statute  of  limitations,  unless 
lue**e  If  satisfactory  proof  of  an  intention  to  abandon.  A  lease  of  a  right 
to  mine  for  oil  etc.,  stands  on  a  different  ground.  The  title  Is  inchoat^and 
f«.r  puiposes  of  exploration  only  until  oil  is  found.  If  it  is  not  found,  no 
estate  vests  In  the  lessee  and  his  title,  whatever  It  Is,  ends  when  the 
unsuccessful  search  is  abandoned.  If  oil  is  found,  then  the  right  to  pro- 
duce becomes  a  vested  right,  and  the  lessee  will  be  protected  In  exercising 
It  In  accordance  with  the  terms  and  conditions  of  his  contract" 

Parish  Fork  Oil  Co.  v.  Bridgeicater  Oaa  Co,,  51  W.  Va.  583,  42  S.  E.  655, 
50  K  R.  A.  566  (1902).  The  law  recognizes  a  distinction  between  the 
abandonment  of  operations  under  an  oil  lease  and  an  intention  to  abandon 
or  surrender  the  lease  itself.  Unless  bound  by  the  terms  of  the  lease  so  to 
do,  it  will  not  permit  the  lessee  to  hold  the  lease  without  operating  under 
It,  and  thereby  prevent  the  lessor  from  operating  on  the  land  or  leasing  it 
to  others. 

Lofciher  OH  Co.  v.  MiUer-Sihley  Oil  Co.,  53  W.  Va.  501,  44  S.  B.  433, 
97  Am.  St.  Rep.  1027  (1908).  To  constitute  abandonment  by  the  lessee  of 
a  lease  for  oil  purposes,  there  must  be  both  an  intention  to  abandon  and 
an  actual  relinquishment  of  the  leased  premises.  An  abandonment  was 
found  where  the  lessee  after  drilling  two  wells,  one  of  which  produced 
oil,  but  not  in  large  quantities,  discontinued  work,  removed  the  machinery 
and  did  nothing  for  a  year  and  gave  plain  sign  of  no  Intent  to  go  on.  See 
this  case  also  on  page  92. 

Suit  V.  Hochstetter  Oil  Co.,  63  W.  Va.  317,  61  S.  E.  307  (1908).  Whether  a 
lease  has  been  terminated  by  abandonment  on  the  part  of  the  lessee  and 
the  acceptance  of,  or  re-entry  upon,  the  premises  by  lessor,  are  questions  of 
Intention. 
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I.    In  Mines  of  the  Precious  Metals. 


p.  178. 


II.     In  Minerals  in  the  Beds  of  Navigable  Streams. 

p.  179.  For  the  system  by  which  the  right  may  be  obtained  to 
mine  phosphate  rock  from  the  beds  of  navigable  streams  in  North 
Carolina,  see  Revisal  of  1905,  §§  1751-7,  Acts  of  1891,  e.  476. 

Pennsylvania. 

Hunt  V,  Graham,  15  Pa.  Super.  Ct.  42  (1900).  The  public  has  the  right 
to  gather  stoues,  gravel,  and  sand  out  of  the  beds  of  public  rivers.  The 
soil  and  water  between  the  lines  that  describe  low-water  mark  are  main- 
tained as  eminent  domain  for  the  use  of  all  citizens. 

III.    In  Minebals  Under  Public  Highways. 
p.  183. 

Colorado. 

City  of  Leadville  v.  Bohn  Min.  Co,,  37  Colo.  248,  86  Pac.  1038,  8  L.  R, 
A.  (N.  S.)  423,  11  A.  &  E.  Ann.  Cas.  443  (1906).  The  predecessor  in  tiUe 
of  the  defendant  dedicated  streets  over  its  property.     The  state  statute 
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(General  Laws  1877,  §  2647)  provided  that  streets  should  be  deemed  public 
property,  and  the  fee  thereof  vested  in  the  city  or  town.  "The  legislature 
used  the  term  'fee^  not  according  to  its  technical  legal  meaning,  but  as 
vesting  in  the  dty  a  complete  perpetual  and  continuous  title  to  the  space 
designated  as  streets  so  long  as  it  used  them  for  the  purpose  intended." 
"It  seems  clear  to  us,  therefore,  that  the  intent  and  purpose  of  our  statute 
is  to  clothe  the  dty  in  its  governmental  capacity,  with  the  entire  title  to 
the  streets  as  such  for  public  use,  and  not  for  the  profit  or  emolument  of 
the  city.  It  was  plainly  the  intention  of  the  dedicator  to  part  with  the 
title  to  so  much  of  its  property  only  as  was  necessary  to  effectuate  the 
purpose  of  establishing  certain  streets  and  alleys,  designated  and  described 
upon  the  plat,  for  public  use,  and  to  clothe  the  dty  with  the  absolute  title 
thereto  for  that  purpose  only,  and  not  to  vest  it  with  any  estate  or  interest 
in  the  ores  that  may  exist  thereunder."  The  court  refused  to  enjoin  the 
defendant  from  mining  beneath  the  surface  of  the  streets  when  their 
operations  in  no  way  interfered  with  the  use  of  the  streets  as  highways  by 
the  public,  or  for  munldpal  purposes  by  the  plaintiff. 

Kentucky.  ^ 

Hamby  v.  Dawson  Bprings^  126  Ky.  451,  81  Ky.  Law  Rep.  814,  104  S.  W. 
250  (1907).  The  right  to  minerals  under  the  surface  does  not  pass  to  a 
town  by  the  dedication  of  a  street  The  owner  of  the  abutting  property 
remains  the  owner  of  the  fee  in  the  streets,  and  retains  whatever  mineral 
rights  there  may  be  under  the  same. 


IV.     In  Min£bals   Contained  in  Lands  Taken  bt  Right  of   Eminent 

Domain. 

A.    Property  in  the  Minerals  Upon  or  Under  the  Lands  Appropriated. 

p.  186.  In  Michigan  it  is  provided  by  the  Street  Railways  Act 
that  the  taking  of  a  right  of  way  by  right  of  eminent  domain 
does  not  carry  with  it  any  right,  title  or  interest  in  the  minerals 
apon  or  beneath  the  surface.  They  remain  the  property  of  the 
owner  of  the  land  at  the  time  the  right  of  way  was  acquired 
(Act  of  May  18,  1905,  p.  183). 


Consumers*  Qas  Trust  Co.  v,  American  Plate  Glass  Co.,  162  Ind.  ddS, 
68  N.  E.  1Q20  (1903).  The  lessee  of  a  tract  of  land  for  oU  and  gas  pur- 
poses, over  which  a  railroad  company  has  an  easement  or  right  of  way, 
has  such  a  proprietorship  of  the  tract  that  he  may  enjoin  the  drilling  of  a 
gas  well  on  the  land  covered  by  the  easement. 

2B  &  A16 
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Pennsylvania. 

Rice  V.  Clear  Spring  Coal  Co.,  186  Pa.  49,  40  Atl.  149  (1898).  The  grantee 
of  laud  bordering  ou  a  highway  (railroad)  is  entitied  to  the  minerals 
underlying  the  highway  to  the  middle  thereof. 

Rohinson  v.  Pennsylvania  R,  Co.,  6  Pa.  Super.  Ct  383  (1898).  See  this 
case  as  to  material  taken  for  construction  of  a  railroad  under  statutes  iu- 
corporating  the  Pennsylvania  Railroad  Company. 

Hcndler  v.  Lehigh  Val.  R.  Co.,  209  Pa.  256,  58  Atl.  486.  103  Am.  St  Rep. 
1005  (]*J04).  **By  the  Railroad  Act  of  February  19,  1849,  sec.  10,  P.  L. 
79,  the  railroad  company  is  authorized  to  enter  upon  lands  surveyed  and 
located  for  its  right  of  way  and  thereon  'to  dig,  excavate  and  embank,  make, 
lay  down  and  construct*  the  road.  The  use  of  the  materials  so  dug,  ex- 
cavated, etc.,  is  necessarily  implied  in  the  authority  to  construct,  and  com- 
pensation for  them  is  included  in  the  assessment  of  compensation  or 
damages  for  the  land  taken.  This  is  made  still  more  plain  by  the  further 
provision  in  the  same  section  that  'it  shall  in  like  manner,  be  lawful  *  * 
to  enter  upon  any  lands  adjoining  or  in  the  neighborhood  of  their  railroad 
so  to  be  constructed  and  to  quarry,  dig,  cut,  take  and  carry  away  there- 
from, any  stone,  gravel,  clay,  sand,  earth,  wood  or  other  suitable  mater- 
ial, necessary  or  proper  for  the  construction  of  any  bridges,  viaducts  or 
other  buildings  which  may  be  required  for  the  use,  maintenance  or  repair 
of  said  railroad,'  with  proviso  that  compensation  shall  be  made  for  such 
materials  and  an  exceptional  proviso  as  to  timber  that  it  shall  be  obtained 
from  the  owner  only  by  agreement  or  purchase. 

"When  therefore  a  railroad  company  obtains  a  right  of  way,  either  by 
condemnation,  or  as  in  this  case  by  an  equivalent  agreement,  it  has  the 
right  to  use  without  further  compensation  all  the  suitable  materials,  ex- 
cept timber,  within  the  lines  of  Its  way,  for  the  construction  of  its  road 
through  the  property  of  the  landowner.  Whether  such  mat^ials  are 
above  or  below  the  grade  of  the  road  makes  no  difference.  The  language 
of  the  act  is  not  limited  by  any  such  considerations.  If  it  is  necessary 
to  go  outside  the  lines  of  their  way  for  sufficient  width  to  support  an  em- 
bankment they  may  do  so  but  must  pay  for  the  additional  land  occupied, 
and  so  if  it  is  necessary  to  go  outside  the  lines  to  give  the  walls  of  a  cut 
the  slope  required  to  prevent  sliding  or  washing  down,  they  may  do  so  on 
paying  for  the  additional  materials  taken  outside.  But  within  the  lines 
the  materials  are  part  of  the  land  taken,  and  compensation  for  it  iDcludes 
the  whole. 

'*The  right,  however,  extends  no  further  as  against  each  owner  than  the 
boundaries  of  his  own  land.  His  land  has  been  subjected  to  a  servitude 
for  the  construction  and  maintenance  of  a  railroad  through  it,  but  not  for 
coDBtniction  or  malnt^iance  through  any  other  land.  For  the  use  of 
hift  land  or  materials  for  the  latter  purpose  he  has  not  he&i  compensated, 
and  if  they  are  taken  for  that  purpose,  it  must  be  under  the  clause  of  the 
act  as  to  adjoining  or  neighboring  land  already  quoted,  and  upon  ad- 
ditional compensation." 
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B.    Mine  Owner's  Rights,  and  Restrictions  Upon  Him  hjf  Reason  of  the 
Exercise  of  the  Dominant  Right,    Damages  for  the  Taking. 

p.  187. 

Montana. 

'SoHhem  Pac.  d  M,  R.  Co.  v.  Forbis,  15  Mout.  452,  39  I'ac.  571.  48  Aui.  St. 
Hep.  G&2  (18d5).  In  an  action  for  condemnation  of  laud  for  railroad  pur- 
poses, it  is  error  to  confine  the  landowner  to  proof  of  value  of  his  land 
either  as  a  mining  claim  or  as  a  town  lot  and  to  require  him  to  elect 
which  value  he  would  prove. 

In  Montana  11.  Co.  v.  Warren,  G  Mont.  275,  12  Pac.  G41,  evidence  of  the 
value  of  the  ground  for  both  purposes  was  admitted  and  the  Jury  was  in- 
structed that  the  landowner  could  not  recover  for  two  uses  or  purposes. 
By  this  was  meant  two  incompatible  uses.  Whether  the  different  uses  to 
which  the  land  could  be  put  are  incompatible  is  for  the  jury.  '*The 
evidence  being  introduced,  the  court  should  by  appropriate  instructions, 
as  in  the  Warren  case,  have  properly  limited  the  consideration  of  this 
evidence  by  the  jury.  The  jury  could  then,  under  these  proper  instructions, 
have  determined  whether  the  town  lot  use  would  destroy  the  owner's  use 
of  the  surface  of  the  ground  for  mining  purposes  to  the  same  extent  as 
would  the  railway  use.  It  must  be  remembered  throughout  this  whole 
consideration,  however,  that  the  railway  company  condemns  and  takes 
only  the  easement  of  the  use  of  the  surface  of  the  ground,  and  does  not 
take  the  owner's  estate  in  the  minerals,  or  the  right  to  work  the  ground 
for  the  minerals  if  he  can  do  so  by  not  interfering  with  the  railway's 
estate  in  the  easement.  *  *  *  It  \b  perhaps  difficult  to  understand 
how  the  surface  of  the  ground  could  be  used  for  mining  purposes  if  the 
easement  of  the  right  of  way  to  the  railway  company  had  been  granted,  any 
better  than  such  surface  could  be  used  for  mining  purposes  if  an  easement 
for  town  lot  uses  had  been  granted,  but  we  cannot  hold  otherwise  than 
that  this  matter  is  a  question  of  fact"  for  the  jury. 

Pennsylvania. 

Robifison  v.  Pennsylvania  R.  Co.,  6  Pa.  Sui)er.  Ct.  383  (1898).  See  this 
case  as  to  damages  for  material  tjiken  for  use  in  the  construction  of  a  rail- 
road under  statutes  incorporating  the  Pennsylvania  Railroad  Company. 

Lehigh  Coal  Co.  v.  Wilkesharre  d  Eastern  R.  Co.,  187  Pa.  145,  41  Atl.  37 
(1S08).  Where  a  railroad  company  takes  a  part  of  culm  bank  by  right  of 
eminent  domain,  the  owner  may  recover  the  value  of  the  coal  in  the  bank. 
It  is  personalty  and  its  value  is  the  fair  value  of  what  the  owner  could 
have  realized  in  the  market  less  the  cost  of  getting  it  there.  "In  estimating 
these  matters,  the  advantage  of  getting  a  present  lump  sum,  instead  of  in- 
stalments from  time  to  time  by  sales  of  the  coal  and  also  the  just  allowance 
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to  be  made  for  wear  and  tear  of  machinery,  interest  on  capital  Inyested, 
etc.,  are  proper  subjects  for  consideration." 

Morris  d  Essex  Mutual  Coal  Co.  v»  Delaware  L,  d  W.  B,  Co.,  190  Pa.  44S, 
42  Atl.  883  (1899).  Where  culm  has  been  taken  under  right  of  eminent 
domain  for  ballasting,  filling  etc.,  the  owner  can  recover  na  damages 
in  the  absence  of  proof  of  actual  loss. 

Kossler  v.  Pittsburg,  etc,  R.  Co.,  208  Pa.  50,  57  Atl.  66  (1904).  In  a 
proceeding  against  a  railroad  company  to  assess  damages  for  the  taking 
of  a  lot  of  ground  undier  the  right  of  eminent  domain,  the  value  of  a  salt 
water  well  upon  the  premises  is  one  of  the  elements  of  value  of  the  pro- 
perty. But  the  market  value  of  such  a  well  is, not  to  be  determined  by 
evidence  of  the  profits  which  may  be  made  by  treating  the  product  of  the 
well  in  a  manufacturing  plant  operated  with  successful  business  skill. 
The  market  value  of  the  well  is  merely  its  selling  value  as  such. 

"Whether  or  not  this  product,  as  such,  had  any  market  value,  does  not 
appear  from  the  evidence.  No  use  had  been  made  of  it  for  a  period  of  some 
nine  years,  and  there  was  nothing  to  show  what  its  value  was,  except  in 
connection  with  the  erection  of  an  evaporating  plant,  and  its  operation 
subject  to  the  contingencies  of  business.  It  is  suggested  in  the  argument 
of  appellee,  that  the  proof  of  the  value  of  the  salt  water  well  In  this  case  Is 
to  be  likened  to  that  of  an  oil  well.  Be  it  so :  The  market  value  of  an  oil 
well  is  not  determined  by  evidence  of  the  profits  which  can  be  made  from 
the  product  of  the  well,  by  means  of  a  refinery  erected  upon  the  spot,  and 
operated  with  successful  business  skill.  Its  market  value  is  its  selling 
value  as  a  well  In  the  present  case,  the  market  value  of  the  saltwater  well, 
if  it  were  shown  to  have  had  any,  at  the  time  of  the  taking,  would  be  one  of 
the  elements  entering  into  the  value  of  the  property  as  a  whola  If  the 
well  was  destroyed,  its  value  would  also  be  one  of  the  elements  of  deprecia- 
tion, to  be  considered  in  ascertaining  the  loss  in  the  selling  value  of  the 
whole  property  caused  by  the  entry  of  the  defendant  company." 

Cole  V.  Ellicood  Potter  Co.,  216  Pa.  283,  65  Atl.  678  (1907).  Where 
mineral  in  place  is  taken  by  right  of  eminent  domain,  the  measure  of 
damages  is  not  the  same  as  in  trespass  against  one  who  has  entered  with- 
out authority  of  law.  "The  appellant  here  had  the  legal  right,  conferred 
by  statute,  to  go  upon  the  property'  of  appellee  and  to  appropriate  the 
same  to  Its  own  use.  The  rule  as  to  the  proper  measure  of  damages  in 
this  case  is  found  in  Searle  v.  Railroad  Co.,  33  Pa.  57 ;  Reading  &  P.  Co.  v. 
Balthaser,  119  Pa.  472, 13  Atl.  294 ;  Fulmer's  Appeal,  128  Pa.  24, 18  Atl.  493, 
and  many  other  like  cases.  The  rule  of  these  cases  has  never  been  de- 
parted from  except  where  there  had  been  actual  severance  of  the  coal,  or 
ore,  or  stone,  or  other  thing,  the  value  of  which  was  the  basis  of  the 
proceedings.  The  proper  measure  of  damages  In  this  case  is  the  actual 
value  of  the  stone  in  place,  not  the  prospective  and  speculative  value  of 
that  stone  when  cut  and  sold  in  the  market  The  appellant  under  the  law 
had  the  right  to  appropriate  the  rocks  and  boulders  and  should  pay 
appellee  for  his  interest  in  the  stone  in  place  what  that  interest  was  worth 
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at  tlie  time  the  appropriation  was  made."  So  far  as  stone  which  was 
severed  from  the  land  was  concerned,  the  measure  of  danages  was  its 
valne  at  the  place  where  it  was  appropriated.  See  this  case  also  on  page 
63,  above. 

Dilts  V.  Plumville  Railroad  Co.,  222  Pa.  516,  71  AU.  1072  (1909).  "In 
condemnation  proceedings,  a  railroad  company  in  the  exercise  of  its  right 
of  eminent  domain  secures  not  only  the  surface  of  the  land  but  also  so 
much  of  the  underlying  minerals  as  may  be  necessary  to  support  the  sur- 
face The  company's  entry  upon  the  land  is  an  appropriation  of  the  sub- 
jacent strata  of  coal  or  other  minerals  so  far  as  necessary  to  support  the 
surface  for  any  purpose  to  which  it  may  be  put  for  railroad  uses.    ♦    ♦    • 

"In  the  case  in  hand,  the  owner  of  the  surface  had,  prior  to  the  appro- 
priation of  the  land,  conveyed  the  coal  underlying  the  surface  with  suffi- 
cient mining  rights  to  enable  the  grantee  to  remove  all  the  coal  regardless 
of  its  effect  upon  the  surface  If  any  part  of  the  coal  was  necessary  for 
the  support  of  the  surface,  occupied  by  the  appellant  company,  the  owner 
of  the  coal  is  entitled  to  compensation.  When,  therefore,  the  company 
entered  and  appropriated  the  land  for  its  right  of  way,  it  was  required 
to  compensate  both  the  owner  of  the  surface  and  the  owner  of  the  coal  for 
the  damages  resulting  from  the  appropriation.  The  owner  of  each  is 
entitled  to  damages  to  the  extent  of  his  holdings,  and  it  is  apparent  that 
the  amount  of  damages  to  which  the  owner  of  the  surface  is  entitled  will 
depend  upon  the  interest  she  has  in  the  land.  *  *  *  It  therefore  follows 
that  a  witness  in  testifying  to  the  amount  of  damages  due  the  owner  of  the 
coal  or  the  owner  of  the  surface  must  be  acquainted  with  the  title  of 
the  party  seeking  to  recover  damages.  In  testifying  in  the  action  brought 
by  the  owner  of  the  surface,  he  should  be  informed  that  the  ownership  of 
the  coal  and  mining  rights  is  in  another,  and  that  fact  should  be  taken 
Into  consideration  by  the  witness  if  the  appellant's  appropriation  imposed 
any  servitude  on  the  coal.' 


f» 


CHAPTER  VI. 


THE  GOVERNMENT'S  TITLE  AND  THE  GRANT  THEREOF. 


I.    What  Laud  Is  Oi^u  to  Loca- 
tiou  as  Mineral  I^iud. 
II.    Who    May    Locate   a    Mining 
Claim. 
A.    Citizenship   of    the    I'nited 


States       the       Essential 
Requisite. 

B.  Other  Qualifications  of 

locators. 

C.  liocatiou  by  Agent  or  Part- 

ner. 


p.  194.  For  the  disposition  by  the  states  of  the  title  to  their 
mineral  lands,  see  in  addition  to  references  in  Vol.  1,  p.  194,  n. 
2,  Colorado  Fuel  &  Iron  Co.  v.  Adams,  14  Colo.  App.  84,  60  Pac. 
367;  Minn.  Rev.  Laws  1905,  §§  2483-2495,  Act  of  April  25,  1907,  e 
411,  p.  587 ;  State  v.  Evans,  99  Minn.  220,  108  N.  W.  825,  9  A.  &  '. 
Ann.  Cas.  520,  page  53,  above ;  Nevada  Comp.  Laws,  §§  281-2b-r, 
Laws  of  1907,  e.  65,  p.  140;  Colquitt-Tigner  Min.  Co.  v.  Rogan,  95 
Tex.  452,  68  S.  W.  154 ;  Heil  v.  Martin,  70  S.  W.  430 ;  Washington 
Act  May  17,  1897,  p.  293,  c.  102,  Act  March  18,  1901,  p.  313,  c. 
]51,  State  V.  Ross,  104  Pac.  216. 

By  the  acts  of  Congress  of  May  17,  1884,  c.  53,  23  Stat.  24 
(Bennett  v.  Ilardrader,  158  U.  S.  441,  39  Law.  Ed.  1046;  Meyden- 
baner  v.  Stevens,  78  Fed.  787),  and  June  6,  1900,  31  Stat.  321,  the 
laws  relating  to  mining  claims,  mineral  locations  and  rights  in- 
cident thereto,  are  extended  to  Alaska  (30  L.  D.  142).  By  the 
26th  section  of  the  latter  act,  all  citizens  and  those  who  have  de- 
clared their  intention  to  become  snch  are  given  the  right  to  dredge 
and  mine  for  the  precious  metals  below  low  tide  on  the  shores^ 
bays  and  inlets  of  Behring  Sea,  subject  to  such  rules  and  regula- 
tions as  the  secretary  of  war  may  prescribe  for  the  preservation 
of  order  and  the  protection  of  commerce.  That  officer  is,  however, 
forbidden  to  grant  any  exclusive  permit  to  engage  in  such  min- 
ing, or  to  deprive  the  miners  on  the  beach  of  the  right  to  dump 
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tailings  into  or  pump  from  the  sea  opposite  their  claims,  except 
where  such  dumping  would  actually  obstruct  navigation. 

By  the  act  of  Congress  of  June  4,  1897,  c.  2,  as  amended  in 
1901,  it  is  provided  that  **any  mineral  lands  in  any  forest  reser- 
vation which  have  been  or  which  may  be  shown  to  be  such  and 
subject  to  entry  under  the  existing  mining  laws  of  the  United 
States,  and  the  rules  and  regulations  applying  thereto,  shall  con- 
tinue to  be  subject  to  such  location  and  entry."  It  is  expressly 
enacted  that  it  is  not  the  purpose  of  the  act  providing  for  forest 
reservations  to  authorize  the  inclusion  therein  of  lands  more  valu- 
able for  the  mineral  therein  than  for  forest  purposes.  Lands 
which  have  been  so  included,  and  subsequently  found  better 
adapted  for  mining  purposes  than  for  forest  usage,  may  be  re- 
stored to  the  public  domain  by  the  secretary  of  the  interior  in 
the  manner  prescribed  in  the  statute  (24  L.  D.  589,  30  L.  D.  28, 
35  L.  D.  267.    See  also  page  252,  below). 

Although  by  the  act  of  Congress  of  March  3,  1891,  c.  543,  §§16 
and  37,  all  Oklahoma  lands  were  declared  to  be  agricultural,  yet 
the  act  of  March  2,  1895  (28  Stat.  876),  and  the  act  of  June  6, 
1900  (31  Stats.  676,  680),  extended  the  mineral  land  law  over 
the  lands  ceded  to  the  United  States  by  the  Wichita,  Comanche, 
Kiowa  and  Apache  tribes  of  Indians  in  the  then  Territory  of  Okla- 
homa, and  all  such  lands  as  contain  valuable  mineral  deposits  are 
open  to  location  and  enfry  under  the  existing  mining  laws  of  the 
United  States.  (Instructions,  31  L.  D.  154,  32  L.  D.  95.  As  to 
mineral  lands  on  the  reservation  of  the  Mintal  and  White  River 
tribes  of  the  Ute  Indians,  see  Act  of  May  27,  1902,  32  Stat.  263 ; 
on  the  Uncompahgre  Reservation,  Act  of  March  3,  1903,  32  Stat. 
998 ;  on  the  Flathead  Reservation,  Act  of  April  23,  1904,  33  Stat. 
302;  on  the  Yakima  Reservation,  Act  of  Dec.  21,  1904,  33  Stat. 
595 ;  on  the  Shoshone  or  Wind  River  Reservation,  Act  of  March 
3,  1905,  33  Stat.  1016 ;  on  the  Colville  Reservation,  Act  of  March 
22,  1906,  34  Stat.  80;  on  the  Coeur  d'Alene  Reservation,  Act  of 
June  21,  1906,  34  Stat.  336). 

The  mining  laws  are  also  extended  to  saline  lands  by  the  act 
of  January  31,  1901,  31  Stat.  745  (See  chap.  XVII,  div.  II,  below). 

The  acquisition  of  title  to  public  mineral  lands  in  the  Philip- 
pines is  governed  by  the  act  of  Congress  of  July  1,  1902,  c.  1369 
(32  Stat.  691),  which  is  a  comprehensive  code  covering  the  entire 
subject  so  far  as  those  islands  are  concerned. 
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It  has  been  held  in  the  courts  of  California  and  Montana  that 
mineral  taken  from  the  unappnopriated  public  land  is  the  property 
of  the  first  taker,  there  being  an  implied  license  to  the  prospector 
to  take  and  apply  to  his  own  use  whatever  he  finds  in  the  course  of 
his  explorations,  whether  they  be  followed  by  location  or  not. 
The  question  whether  title  to  such  minerals  can  be  maintained  as 
against  the  government  has  not  been  raised. 

California. 

Bums  V.  Clark,  133  Cal.  634,  66  Pac.  12,  85  Am.  St.  Rep.  233  (1901). 
followed  In  Burns  v.  Schoenfeld,  1  Gal.  App.  121,  81  Pac  713  (1905). 
Where  persons  go  upon  public  land  which  they  have  not  located,  bat  with 
the  Intention  of  ultimately  acquiring  title  for  the  purpose  of  erecting  a 
mill,  and  engage  laborers  to  grade  the  land,  a  laborer  who  discovers  gold, 
which  he  mines  and  takes  possession  of,  is  entitled  thereto  as  against  his 
employer.  Mere  occupancy  of  a  thing  as  against  all  except  the  state  is  a 
sufficient  title  Where  things  are  found  that  have  no  owner,  they  belong, 
us  in  a  state  of  nature,  to  the  first  occupant  or  fortunate  finder  (2  Blk. 
Com.  402;  1  Id.  295),  and  in  the  case  of  valuable  mineral  d^Kwits,  the 
title  of  the  first  taker  is  confirmed  by  express  statutory  grant  in  U.  S.  Rev. 
St.  2319. 

Defendant's  occupation  of  the  land  was  not  such  as  to  give  basis  of 
title,  and  therefore  he  could  not  on  that  ground  claim  the  mineral,  nor 
could  he  claim  it  under  Cal.  dliv.  Ck)de,  §1985,  on  the  ground  that  plaintlit 
acquired  it  "by  virtue  of  his  employment",  the  object  of  the  grading  not 
being  the  acquisition  of  ore  to  be  extracted.    • 

Montana. 

Sullivan  v.  Schultz,  22  Mont  541,  67  Pac  279  (1899).  "The  cutting  of 
timber  upon  the  public  domain  is  prohibited  by  law,  but  there,  is  no  such 
prohibition  touching  the  deposits  of  mineral  upon  the  public  lands.  Under 
the  law  they  are  all  free  and  open  to  exploration  and  occupation  by  the 
citizen  for  his  own  profit  This  applies  to  all  lands  containing  valuable 
deposits,  including  building  stone  Rev.  St  U.  S.  §  2319 ;  Act  Ck>ng.  Aug. 
4,  1892  (27  Stat  348).  The  right  thus  granted  necessarily  carries  with  it 
the  license  to  take  what  may  be  found  in  the  course  of  exploration  and 
apply  it  to  the  discoverer's  own  use.  The  option  is  left  to  him  to  acquire 
the  exclusive  right  to  the  land  containing  the  deposit;  but,  if  he  does  not 
choose  to  do  so,  he  may  still  avail  himself  of  the  deposit,  exclusively  or  in 
common  with  others,  until  some  one  else  acquires  the  exclusive  right  from 
the  government" 
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p.  196. 

United  States. 

Lockhart  v.  JohMon,  181  U.  S.  516,  45  Law.  Ed.  979  (1901).  Mineral 
lands  which,  although  within  the  claimed  limits  of  a  Mexican  grant,  are 
not  within  its  actual  limits,  are  open  to  exploration  and  appropriation 
under  the  mineral  land  law.  The  fact  that  the  claim  under  this  grant 
was  sub  judice  at  the  time  of  the  mineral  location  does  not  affect  the 
status  of  the  land  as  public  land.  "Public  lands  belonging  to  the  United 
States,  for  whose  sale  or  other  disposition  Congress  has  made  proYlsiou 
by  its  general  laws,  are  to  be  regarded  as  legally  open  for  entry  and  sale 
under  such  laws,  unless  some  particular  lands  have  been  withdrawn  from 
pale  by  Congressional  authority  or  by  an  executive  withdrawal  under  such 
authority,  either  expressed  or  implied.  •  *  *  There  are  no  words  in 
the  treaty  with  Mexico  expressly  withdrawing  from  sale  all  lands  within 
the  claimed  limits  of  a  Mexican  grant,  and  we  do  not  think  there  is  any 
language  in  the  treaty  which  implies  a  reservation  of  that  kind.  What- 
ever  reservation  there  is  must  be  looked  for  in  the  Statutes  of  the  United 
States,  and  we  are  of  opinion  that  there  is  no  such  reservation  and  has 
been  none  since  the  repeal  of  the  eighth  section  of  the  act  of  1S54." 

Thallmann  v.  Thomas,  49  C.  C.  A.  317,  111  Fed.  277  (1901).  8th  Circ. 
Public  land  of  which  another  person  has  the  possession  and  the  right  of 
possession  under  a  lawful  location  is  not  open  to  location;  but  if  it  Is  in 
the  possession  of  those  who  have  no  superior  right  to  acquire  title  or  to 
retain  possession,  any  competent  locator  has  the  right  to  initiate  a  lawful 
claim  thereto  by  peaceable  adverat  entry  and  location,  but  not  by  forcible 
entry. 

Brown  v.  Qumep,  201  U.  S.  184,  50  Law.  Ed.  717  (1906),  affirming 
Gumey  v.  Brown,  32  Colo.  472,  77  Pac.  357  (1904).  The  land  depart- 
ment gave  a  claimant  the  right  to  elect  which  of  two  disconnected 
tracts  he  would  select  for  patent,  and  in  case  of  failure  within  sixty  days 
to  make  such  election  or  to  appeal  from  the  land  department's  decision. 
the  government  reserved  the  right  to  cancel  the  entry  on  a  certain  one  of 
the  two  tracts,  but  the  government  took  no  steps  thus  to  cancel  said  entry, 
and  finally  after  three  years  the  claimant,  who  had  not  appealed  from  the 
decision  of  the  land  department,  filed  his  election  to  proceed  for  patent  on  a 
designated  one  of  the  tracts.  The  unselected  tract  was  not  open  to  loca- 
tion by  other  persons  until  such  election  was  filed,  and  any  such  location, 
therefore,  made  thereon  before  such  time,  was  invalid. 

Webb  V.  American  Asphaltum  Min.  Co.,  84  C.  C.  A.  G51.  157  Fed.  203 
(1907).    8th  C:irc.    See  this  case  under  "I^de  Claims,"  chap.  XV,  div.  I. 

Alaska. 

Alaska  Gold  Min,  Co.  v.  Barbridge,  1  Alaska,  311  (1901).  Land  under 
the  sea,  below  mean  high  tide,  may  not  be  located  under  the  mineral  land 
law. 
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Bchrends  v,  OoMsteen,  1  Alaska,  518  (1002).  No  mineral  location  can 
be  lawfully  made  upon  lands  reserved  from  sale  by  the  government. 

Heine  v.  Roth,  2  Alaska,  416  (1905).  In  Alaska,  navigable  rivers  are 
deemed  public  highways  so  that  no  location  under  the  mining  laws  can  be 
made  of  their  bed  or  of  land  lying  between  high  and  low-water  mark. 

California. 

Conicay  v.  Hart,  120  Cal.  4^0,  C2  Pac.  44  (1900).  Ab  against  a  sub- 
Requeut  locator  who  asserts  no  title  antedating  his  location,  very  little 
evidence  is  required  to  establish  the  fact  that  the  premises  claimed  were 
vacant  public  land,  subject  to  appropriation. 

Madison  v.  Octave  Oil  Co.,  154  Cal.  768,  09  Pac.  176  (1908).  Gypsum 
is  a  mineral,  and  lands  containing  it  are  mineral  lands,  within  the  mean- 
ing of  the  statutes  of  the  United  States.  To  establish  the  existence  of  a 
mineral  deposit  under  Rev.  St.  §§2318  and  2319,  "it  is  not  enough  that 
there  be  some  trace  or  indication  of  mineral  in  the  land.  There  must  be 
minerals  *in  such  quantity  as  to  Justify  the  exi)enditure  of  effort  to  ex- 
tract them.*  ♦  ♦  ♦  It  is  not  necessary,  however,  that  mineral  of 
suthcieut  amount  and  value  to  allow  immediate  profitable  working  be 
shown  to  exist  in  the  land.  It  is  enough  if  the  vein  or  deposit  has  a 
present  or  prospective  commercial  value." 

Colorado. 

McM^illiams  t\  Winslow,  34  Colo.  341,  82  Pac.  538  (1905).  See  this  case 
under  chap.  XIV,  dlv.  II. 

Hohan  v.  Boyer,  37  Colo.  185,  85  Pac.  837  (1906).  "A  valid  lode  mining 
location  must  le  ui)on  unoccupied  and  unappropriated  public  domain.  In 
a  suit  in  support  of  an  adverse  claim,  the  defendant  may  show  that  the 
plaintiff*s  location  was  made  upon  ground  embraced  within  a  prior,  valid, 
subsisting  location,  and  if  he  succeeds  in  the  same,  it  is  a  bar  to  plain- 
tiff's recovery." 

WaUh  r.  Henry,  38  Colo.  393,  88  Pac.  449  (1906).  It  is  not  the  law 
that  it  is  necessary  that  a  locator  honestly  l)e1ieve  the  ground  embraced  in 
a  claim  to  be  unoccupied  and  unappropriated  public  domain,  open  to  loca- 
tion, I'efore  he  can  initiate  his  locjition  iqwn  such  claim.  If  A.'s  location 
is  invalid  because  of  the  absence  of  a  discovery  cut  at  the  time  B.  made 
peaceable  entrj-,  then  the  territory  was  at  the  time  open  to  location  under 
the  mining  laws,  and  B.  can  lawfully  initiate  his  location  within  the 
boundaries  of  the  claim  irrespective  of  what  his  belief  was  as  to  the  territory 
being  unoccupied  and  unappropriated.  If  the  location  by  A.  was  invalid 
for  such  reason  it  was  immaterial  to  the  validity  of  B*8  location  that  B. 
knew  that  the  claim  of  A.  had  been  surveyed  for  patent  and  the  boundaries 
had  been  marked  on  the  ground,  and  that  the  situs  of  the  claim  was 
known  to  him,  and  that  A.  had  posted  his  patent  plats  and  notices.  If 
the  location  of  A.  was  invalid,  B.  was  not  a  trespasser. 
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Montana. 

Murray  i\  Polglase,  23  Mont.  401,  59  Pac.  439  (1S99).  Where  a  re- 
ceiver's receipt,  showing  that  the  entrj-man  is  entitled  to  a  patent,  is 
subsequently  canceled  for  fraud  because  of  the  entryman's  having  falsely 
represented  to  the  receiver  that  he  had  done  sufficient  work  uiwn  the 
claim  to  entitle  him  to  a  patent,  the  entr^man  Is  in  no  better  position  than 
if  he  had  obtained  no  such  receipt  at  all,  and  he  cannot  be  heard  to  take 
advantage  of  his  own  fraud  by  declaring  that  during  the  time  the  receipt 
was  outstanding  the  land  was  withdrawn  from  the  public  domain.  If  a 
valid  location  was  made  in  the  meanwhile  by  another  party,  it  is  good  as 
against  the  original  entryman. 

Oklahoma. 

Bay  i\  Oklahoma  Southern  Oas,  Oil  d  Min,  Co.,  13  Okl.  425,  73  Pac.  930 
(1903).  Under  the  acts  of  Congress  of  June  G,  1900,  c.  813,  §6  (31  Stat 
676),  and  March  31,  1901,  c.  846,  §1  (31  Stat.  1093),  and  the  proclamation 
of  the  president  opening  to  settlement  lands  acquired  by  treaty  from  the 
Comanche  and  other  Indian  tribes,  no  one  was  permitted  to  occupy  any  of 
said  lands  for  the  purpose  of  making  mineral  locations  until  the  expira- 
tion of  sixty  days  from  the  date  of  the  proclamation,  and  an  entry  prior 
to  that  time  could  confer  no  rights. 

It  is  only  when  lands  containing  petroleum  and  other  mineral  oils  are 
chiefly  valuable  for  the  mineral  oils  that  such  lands  are  subject  to  entry 
and  location  as  placer  mining  claims,  and  whether  such  land  Is  chiefly 
valuable  for  its  mineral  oils  Is  a  question  of  fact  to  be  proved  by  the 
person  alleging  its  mineral  character,  as  against  the  homestead  entry,  and 
such  question  of  fact  is  to  be  heard  and  determined  by  the  land  depart- 
ment Until  such  time  the  »x)urts  may  preserve  the  possessory  rights  of  the 
legal  occupants  against  continuous  trespassing  by  injunction.  See  this 
case  also  under  chap.  XVI,  dlv.  IV. 


Land  Office  Decisions. 

I^nd  chiefly  valuable  for  dejwslts  of  marble  Is  mineral  within  the  mean- 
ing of  the  mineral  land  law  and  also  within  the  exception  from  railroad 
and  school  grants.  The  whole  subject  is  reviewed  and  it  is  held  that  the 
term  is  not  confined  to  metalliferous  minerals  but  includes  "whatever  is 
recognized  as  a  mineral  by  the  standard  authorities  on  the  subject,  whether 
of  metallic  or  other  substances,  when  the  same  is  found  in  the  public  lands 
in  quantity  and  quality  sufficient  to  render  the  land  more  valuable  on 
account  thereof  than  for  agricultural  purposes."  Pacific  Coast  Marble  Co. 
r.  Sorthcrn  Pac.  R.  Co.,  25  L.  D.  233  (1897). 

Land  chiefly  valuable  for  deposits  of  flrc  clay  is  subject  to  location  and 
entry  under  the  mineral  land  law.  AUdritt  r.  Xorthcrn  Pac.  R.  Co.,  25  L. 
D.  349  (1S97). 
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Lands  chiefly  valuable  for  deposits  of  petroleum  are  subject  to  location 
and  entry  as  placer  claims.    Union  Oil  Co,,  25  L.  D.  351  (18»7). 

Lands  valuable  for  deposits  of  phosphates  are  mineral.  Florida  Cent,  d 
Peninsular  R.  Co,,  26  L.  D.  600  (1808). 

Land  containing  a  deposit  of  gypsum  and  more  valuable  therefor  than 
for  agriculture  is  not  subject  to  agricultural  entry.  Phifer  v,  Heaton,  27 
L.  D.  57  (1808), 

Guano  is  a  mineral  and  lands  valuable  for  deposits  of  guano  are  subject 
to  location  as  mineral  lands  and  are  not  subject  to  selection  under  a  grant 
to  the  state  for  an  agricultural  college.    Richter  v,  Utah,  27  L.  D.  05  (1808). 

Land  selected  for  a  reservoir  site  under  acts  of  Congress  of  Oct  2,  1888 
(25  Stat.  526),  and  Aug.  30,  1890  (26  Stat  301),  is  not  open  to  location. 
But  location  having  been  made  and  patent  applied  for,  the  entry  will  be 
suspended  to  await  further  action  of  the  proper  authorities,  in  the  actual 
location  of  the  reservoir,  and  if  it  shall  then  appear  that  the  land  is  not 
required  for  the  purpose,  the  entry  may  be  completed.  Colomokas  Qold 
Mm.  Co.,  28  L.  D.  172  (1800). 

By  act  of  Congress  of  June  7,  1807  (30  Stat  87),  the  lands  of  Uncom- 
pahgre  Indian  Reservation,  not  theretofore  allotted  in  severalty  to  the 
Indians,  were  opened  to  location  on  April  1,  1808,  "under  all  the  land  laws 
of  the  United  States;  excepting,  however,  therefrom  all  lands  containing 
gilsonite,  asphalt,  elaterlte  or  other  like  substances,"  the  title  to  which 
was  reserved  to  the  United  States.    Jnstructiom,  28  L.  D.  88  (1808). 

Procedure  for  purchase  and  patent  for  lands  in  Fort  Belknap  Indian 
Ueservation,  which  were  opened  to  location  by  Act  June  10,  1806,  %  8,  must 
be  the  same  as  in  case  of  other  mineral  lands  and  the  requirements  of  Rev. 
St  2326  and  2326  must  be  followed.  Eureka  d  Try  Again  Lode  Claims,  291^ 
D.  158   (1800). 

Land  more  valuable  on  account  of  the  sand  stone  it  contains  than  for 
agricultural  purposes  is  mineral  and  should  be  so  classified  under  act  of 
Feb.  26,  1805.    Beaudette  v.  Northern  Pac.  R.  Co.,  20  L.  D.  248  (1800). 

Tide  lands  in  Alaska  are  not  public  lands  belonging  to  the  United  States 
within  the  meaning  of  the  mineral  land  law  and  rights  thereto  cannot  be 
acquired  under  that  law.    James  W.  Logan,  20  L.  D.  305  (1000). 

The  forest  reserve  act  of  June  4,  1807,  "specifically  provides  that  nothing 
therein  shall  prohibit  any  person  from  entering  upon  such  reservations, 
under  rules  and  regulations  to  be  prescribed  by  the  Secretary  of  the  In- 
terior *for  all  proper  and  lawful  purposes,  including  that  of  prospecting, 
locating  and  developing  the  mineral  resources  thereof  or  from  making  any 
entry  of  'any  mineral  lauds  in  any  forest  reservation  which  have  been 
or  which  may  be  shown  to  be  such,  and  subject  to  entry  under  the  exist- 
ing mining  laws  of  the  United  States,  and  the  rules  and  regulations 
applying  thereto.*  Prospecting,  locating,  developing  and  making  entry  of 
mineral  lands  in  forest  reservations  are  thus  clearly  and  distinctly  author- 
ized and  made  lawful.  It  is  not  necessary  therefore  that  such  lands  should 
first  be  eliminated  from  such  reservations  and  restored  to  the  public  domain 
before  they  can  be  prospected,  located,  developed  or  entered   under   the 
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mining  laws.  Subject  to  the  requirement  that  •  ♦  •  'the  rules  and 
regulations  covering  such  forest  reservations  must  be  complied  with/  the 
status  of  the  mineral  lands  in  forest  reservations  does  not  differ  in  any 
respect  from  that  of  lauds  of  the  same  character  outside  of  such  reserva- 
tions." Coal  lands  are  mineral  lands  within  the  meaning  of  this  statute. 
r.  P.  Crowder,  30  L.  D.  92  (1900). 

The  land  containing  the  entrance  to,  and  the  explored  portion  of.  Wind 
Cave,  a  huge  cavern,  with  hundreds  of  irregularly  shaped  chambers  and 
passages  containing  large  quantities  of  crystalline  deposits  and  formations 
such  as  stalactites,  stalagmites,  geodes,  etc.,  valuable  not  as  minerals,  but 
as  natural  curiosities,  and  not  containing  in  paying  quantities  deposits  of 
substances  usually  developed  by  mining  operations,  is  not  mineral  land 
within  the  meaning  of  the  mining  laws.  SoutJt,  Dakota  M.  Co,  v,  McDonald, 
30  L.  D.  357  (1900). 

Lands  containing  deposits  of  ordinary  brick  clay  are  not  mineral  lands 
within  the  meaning  of  the  mining  laws,  and  are  not  subject  to  entry  as 
such  although  more  valuable  for  the  manufacture  of  bricks  from  the  clay 
than  for  agricultural  purposes.  ''No  standard  authority  has  been  found 
which,  in  direct  terms,  says  that  ordinary  brick  clay  is  mineral,  while  It 
Is  a  well  known  fact  that  such  clay  exists  generally  throughout  the  entire 
country,  in  quantities  more  or  less  varying,  and  that  the  lands  where  found, 
as  a  rule,  are  valuable  for  agricultural  purposes."  King  v.  Bradford,  31 
L.  D.  108  (1901). 

Valuable  mineral  d^[)osits  which  may  be  found  upon  land  allotted  in 
severalty  to  an  Indian  under  the  act  of  June  6,  1900  (31  Stat.  672,  C80), 
are  not  withheld  from  the  allottee  or  reserved  to  the  United  States,  and  can- 
not be  acquired  under  the  mining  law,  but  may  be  leased  under  the  general 
statute  relating  to  the  giving  of  mining  leases  by  Indian  allottees. 

The  provision  of  that  act  which  reads  "That  should  any  of  said  lands 
allotted  to  said  Indians,  or  opened  to  settlement  under  this  act,  contain 
valuable  mineral  deposits,  such  mineral  deposits  shall  be  open  to  location 
and  entry,  under  the  existing  mining  laws  of  the  United  States,  upon  the 
passage  of  this  act ;  and  the  mineral  laws  of  the  United  States  are  hereby 
extended  over  said  lands,"  does  not  subject  to  the  mining  laws  lands  which 
have  been  allotted  to  Indians  or  lands  to  which  a  homestead  entryman  has 
acquired  fixed  and  vested  rights  by  reason  of  his  compliance  with  the 
homestead  laws,  but  the  body  of  lands  which  were  to  be  allotted  or  opened 
to  settlement  under  the  act  so  far  as  they  should  be  found  to  contain  valu- 
able mineral  deposits,  andonly  so  long  as  they  should  remain  free  from  any 
vested  right  of  o^mership  in  an  individual,  Indian  or  white.  Acme  Cement 
d  Plaster  Co.,  31  L.  D.  125  (1901). 

Lands  covered  by  an  existing  mineral  entry  are  not  subject  to  location. 
but  upon  cancellation  of  such  entry  they  become  subject  to  location  from 
that  date,  and  a  prior  location  becomes  effective  if  rights  thereunder  are 
then  being  asserted,  and  are  thereafter  asserted  according  to  the  mineral 
land  hiw.    The  question  arose  in  this  case  between  claimants  neither  of 
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whom  was  the  original  applicant.  Adams  v.  Polglase,  32  L.  D.  477,  33  L. 
D.  30  (1904).  (See  Noonau  v.  Caledonia  Gold  Min.  Co.,  121  U.  S.  303,  30 
Law.  Ed.  1061;  Kendall  v.  San  Juan  M.  Co.,  144  i:.  S.  058,  36  l4iw.  Ed. 
583,  vol.  1,  pp.  545,  546.) 

Sections  16  and  36  in  the  Cherokee  Outlet,  reserved  by  the  act  of  March 
3,  1803,  and  subsequently  granted  to  Oklahoma  for  school  purposes,  are  not 
open  to  exploration,  location  or  entry  under  the  mineral  land  law.  E,  A. 
Bhirlni.  35  L.  D.  113  (1006). 

Lands  in  Bitter  Root  Valley  ceded  to  the  United  States  under  treaty 
with  the  Flathead  and  other  Indians,  ratified  March  8,  1859,  are  not  sub- 
ject to  entry  under  the  mineral  land  law.  Dayton  and  Freeman  and  Other 
Placer  Claims,  35  L.  D.  444  (1907). 

Sections  16,  36,  13,  and  33  of  the  land  ceded  by  the  Comanche,  Kiowa 
and  Aimche  Indians  under  ngreemeut  ratified  by  act  of  June  6,  1900,  re- 
served for  school  and  other  j)uriK)pes,  are  not  subject  to  the  oi>enition  of 
the  mining  laws.  The  like  numbered  sections  ceded  by  the  Wichita  and 
nttiliiited  bands  of  Indians  under  agi'eenient  ratified  by  act  of  March  2, 
3895.  are  subject  to  those  laws.  Oifitsite  Placer  Min,  Claim,  34  L.  D.  54 
(1905). 

Lands  in  Greer  County.  Oklahoma,  oi>ened  to  entry  by  the  act  of  Janu- 
ary 18,  1897,  are  not  subject  to  disposal  under  the  mineral  land  law. 
Lcncrtz  r,  Malloy,  36  L.  D.  170   (1907). 

II.    Who  May  Locate  a  Mining  Claim. 
A,    Citizenship  of  the  United  States  the  Essential  Requisite. 

p.  202.  Whatever  difference  of  opinion  may  formerly  have 
existed  as  to  the  right  of  private  parties  to  attack  the  validity 
of  a  location  on  the  ground  that  the  locator  lacked  the  essential 
of  citizenship  has  now  been  set  at  rest  by  the  supreme  court  of 
the  United  States.  The  government  only  may  raise  the  question 
of  alienage.  The  grantees  of  the  public  land  take  by  purchase, 
and  the  objection  to  the  personal  incapacity  of  the  grantee  can 
only  be  raised  by  the  government.  Citizenship,  therefore,  is  not 
a  condition  of  location.  An  alien  may  locate  and  hold  a  mining 
claim  so  long  as  he  does  not  seek  a  patent,  subject  only  to  the 
possibility  of  being  dispossessed  upon  the  action  of  the  govern- 
ment. It  follows,  therefore,  that  in  actions  between  private 
parties  based  upon  possessory  titles,  it  is  not  necessary  either  to 
allege  or  to  prove  the  citizenship  of  the  locators. 

When,  however,  application  is  made  for  a  patent,  the  status 
of  the  applicant  becomes  essential.    Citizenship  is  a  condition  of 
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his  obtaining  title,  and  must  be  established  in  the  manner  pre- 
scribed  by  the  statute.  It  is  a  corollary  to  this  proposition  that 
it  must  .be  proven,  if  traversed  in  an  action  on  an  adverse  claim ; 
for  in  such  an  action  the  right  to  receive  the  government  title  is 
at  issue.  In  this  action,  therefore,  a  private  party  may  attack 
his  opponent's  title  on  the  ground  that  he  is  an  alien. 

The  citizenship  of  stockholders  of  a  corporation,  claiming 
either  as  a  locator  or  as  an  applicant  for  a  patent,  is  not  the  sub- 
ject of  inquiry.  All  the  stockholders  of  any  corporation  organ- 
ized under  the  laws  of  the  United  States  or  of  any  state  or  terri- 
tory thereof  are  conclusively  presumed  to  be  citizens.  (Rev.  St. 
2321;27L.  D.  178.) 

An  exception  to  the  principle  that  citizenship  is  an  essential  of 
location  was  created  by  the  act  of  Congress  of  May  14,  1898, 
§  13,  30  Stat.  415,  which  conferred  on  native  born  citizens  of 
Canada  the  same  right  of  acquiring  title  to  mineral  lands  in 
Alaska  as  were  given  to  citizens  of  the  United  States  in  British 
Columbia  and  the  northwest  territory.  This  statute,  however, 
has  been  held  by  the  land  department  to  be  inoperative,  because 
the  only  right  which  may  be  acquired  in  public  lands  in  Canada 
is  a  leasehold,  and  the  laws  of  the  United  States  make  no  pro- 
vision for  leasing  mineral  lands  in  Alaska. 

United  States. 

Lone  Jack  Min.  Co.  v,  Megginson,  27  C.  C.  A.  03,  82  Fed.  80  (1897). 
9lh  Circ  The  question  of  want  of  citizenship  of  a  locator  can  only  be 
raised  by  the  Ignited  States  (Billings  r.  Aspen  M.  &  S.  Co.,  vol.  1,  p.  20r». 
fallowed).  Where  an  alien  locator  makes  his  declaration  of  intention, 
it  relates  to  the  date  of  the  location,  and  in  the  absence  of  intervening 
rights,  operates  to  validate  the  location. 

Tomanses  v.  MelMng,  47  C.  C.  A.  596,  109  Fed.  710  (1901).  9th  Circ. 
The  rule  that  the  location  of  a  mining  claim  cannot  be  questioned  in  an 
ordinary  suit  between  private  imrties,  on  the  ground  of  the  alienage  of  the 
locator,  applies  to  mining  claims  in  Alaska.  **When  the  bill  which  provides 
for  a  civil  code  for  Alaska  was  pending  in  Congress,  the  Senate  refused 
to  modify  the  mJe  laid  down  by  Manuel  v.  Wulff  (vol.  1,  p.  205)  and  re- 
jected an  amendment  to  the  bill,  which  was  introduced  for  the  purpose  of 
conferring  upon  the  district  court  of  Alaska  the  power  to  inquire  into  and 
to  determine  the  quesiton  of  the  citizenship  of  a  locator  of  mining  claims  in 
that  district** 

McKifOey  Creek  Min.  Co.  r.  Alaska  United  Min.  Co.,  183  U.  S.  6(53,  46 
Law.  Ed.  331  (1902).    In  an  action  to  recover  mining  claims,  plaintiffs 
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claiming  as  locators  are  not  bound  to  prove  citizenship.  "That  granteeB 
of  the  public  land  take  by  purchase  this  Court,  in  Manuel  v.  Wulff,  left  no 
doubt  It  was  said  that  when  a  location  is  perfected,  it  has  the  effect  of 
a  grant  by  the  United  States  of  the  right  of  present  and  exclusive  posses- 
sion." An  alien  purchaser  can  hold  until  office  found.  This  is  not  affected 
by  §  500  of  the  Oregon  Code.  "The  meaning  of  Manuel  v.  Wulff  is  that  the 
location  by  an  alien  and  all  the  rights  following  from  such  location  are 
voidable  and  not  void,  and  are  free  from  attack  by  any  one  except  the 
government" 

Shea  V.  Nilima,  66  0.  C.  A.  263,  133  Fed.  209  (1904).  9th  Circ.  The  fact 
that  a  mining  claim  is  located  by  an  alien  can  only  be  taken  advantage 
of  by  the  government  The  location  is  not  illegal  or  void,  but,  at  most,  is 
only  voidable  by  the  act  of  the  government  A  subsequent  declaration  of 
intention  by  a  locator,  or  one  having  an  interest  in  the  claim,  prior  to  the 
inception  of  any  adverse  rights,  relates  back  to  the  date  of  the  location, 
or  acquisition  of  the  alien^s  interest  therein,  and  validates  the  transaction. 

Arizona. 

Providence  Gold  Min,  Co,  v,  Burke,  6  Ariz.  323,  57  Pac.  641  (1899). 
Where  one  of  two  locators  of  a  mining  claim  is  a  citizen  of  the  United 
States,  his  rights  cannot  be  defeated  by  the  fact  that  the  other  is  not  a 
citizen,  and  the  whole  claim  will  not  be  made  invalid  or  opened  thereby 
to  relocation.  And  the  two  locators  having  Joined  in  a  conveyance,  their 
deed  transferred  to  the  grantee  a  valid  mining  location,  unaffected  by  the 
noncitizenship  of  one  of  the  locators. 

Arkansas. 

Matlock  V.  Stone,  77  Ark.  195,  91  S.  W.  553  (1905).  A  location  of  a 
mining  claim  by  an  alien  is  voidable  only,  not  void,  and  is  free  from  attack 
by  any  one  except  the  government  But  an  action  on  an  adverse  claim, 
a  proceeding  in  which  a  patent  for  government  land  is  applied  for  by  one 
party  and  resisted  by  another,  is  a  proceeding  on  behalf  of  the  govern- 
ment in  which  the  citizenship  of  the  applicant  is  a  material  fact  to  be 
alleged  and  proved. 

California. 

Holdt  V.  Hazard,  10  Cal.  App.  440,  102  Pac.  540  (1909).  The  question  of 
the  qualification  of  a  locator  of  a  mining  claim,  so  far  as  the  same  is 
affected  by  his  alienage,  is  one  which  cannot  be  raised  or  determined  in 
actions  between  private  Individuals  in  which  the  United  States  Is  not  a 
party. 

Colorado. 

Jackson  V.  White  Cloud  Gold  Min.  d  Mill  Co.,  36  Colo.  122,  85  Pac,  639 
(1906).    In  an  action  on  an  adverse  claim  where  the  complaint  alleges  and 
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the  answer  admits  that  the  plaintiff  was  a  corporation  organized  and  ex- 
isting under  the  laws  of  Ck)lorado,  it  is  not  necessary  to  prove  the  citizen- 
ship of  the  stockholders  thereof.  It  is  conclusively  presumed  that  the 
stockholders  are  all  citizens  of  that  state. 

Utah. 

Wilwn  V.  Triumph  ConsoL  Min.  Co,,  19  Utah,  66,  56  Pac.  300,  75  Am.  St. 
Rep.  718  (1809).  Where  one,  though  not  a  citizen  of  the  United  States, 
performed  all  the  acts  necessary  to  a  valid  location  of  a  mining  claim, 
claimed  to  be  the  owner  thereof,  and  performed  the  assessment  work  as 
required  by  law,  and  transferred  his  rights  to  one  who  was  a  citizen  of  the 
United  States,  and  subsequent  to  such  transfer  a  third  person  attempted 
CO  ^ect  a  relocation  on  the  ground  that  the  first  one  was  Invalid,  the 
transferee  of  the  first  locator,  though  an  alien,  is  held  to  have  good  title. 

"As  a  general  rule,  it  is  true  that  only  citizens  of  the  United  States  can 
locate  mining  claims ;  but  it  has  been  held  in  the  case  of  Manuel  v.  Wulff, 
152  U.  S.  505,  38  Law.  Ed.  532,  that  this  is  a  question  that  can  only  be 
asserted  by  the  government.  ♦  ♦  ♦  These  rules  may  be  subject  to  the 
limitation  that  a  qualified  locator  may  relocate  the  claim  in  the  possession 
of  an  alien,  who  has  not  declared  his  intention  to  become  a  citizen,  if  such 
relocation  be  made  without  force  or  violence,  and  prior  to  the  declaration 
of  intention  of  naturalization  of  the  alien  or  conveyance  of  his  rights  to  the 
claim  to  a  citizen.  As  against  a  mere  intruder  or  trespasser,  or  one  having 
no  higher  or  better  right  than  the  occupant,  possession  of  the  mineral  claim 
is  prima  fade  evidence  of  a  right  of  possession  whether  the  occupant  be  an 
alien  or  not.  But  as  against  one  connecting  himself  with  the  government 
litle,  this  mere  ocaipancy  must  yield  to  the  higher  right" 

Sirickley  t\  Hill,  22  Utah,  257,  C2  Pac.  803,  83  Am.  St.  Rep.  78G  (1000). 
The  rights  of  a  citizen  locator  of  mining  ground  and  his  subsequent 
grantees  cannot  be  affected  by  the  fact  that  his  colocator  was  an  alien.  If 
a  citiz^i  and  an  alien  Jointly  locate  a  claim  not  exceeding  the  amount  of 
ground  allowed  to  one  locator,  such  location  is  valid  as  to  the  citizen,  or 
to  one  who  has  declared  his  intention  to  become  such ;  and  a  conveyance  by 
blm,  through  an  alien,  to  another  citizen,  conveys  a  complete  title  to  the 
claim  located,  provided  all  other  provisions  of  the  law  were  complied  with 
and  there  be  no  intervening  rights. 

An  alien  who  has  declared  his  intention  to  become  a  citizen  by  enlistment 
in  the  United  States  army  under  U.  S.  Rev.  St.  2166  may,  under  the  pro- 
visions of  §  2319,  locate  mineral  lands  upon  the  unoccupied  public  domain. 

Citizenship,  which  may  be  proved  like  any  other  fact,  and  is  a  question 
for  the  court  and  Jury  to  pass  upon,  or  a  declaration  of  intention  to  become 
such  citizen,  must  be  shown  in  a  suit  on  an  adverse  claim  under  Rev.  St. 
2326. 

Stewart  v.  Gold  d  Copper  Co,  of  Bingham,  29  Utah,  443,  82  Pac.  475. 
110  Am.  St.  Rep.  719  (1905).  The  location  of  a  mining  claim  by  an  alien  is 
not  void  but  merely  voidable  and  may  be  cured  by  conveyance  to  a  citizen. 
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The  looition  made  by  an  alien  is  not  open  to  attack  by  any  one  upon  the 
ground  of  his  want  of  citizenship  except  the  government. 

Washington. 

Stolp  t\  Treasury  Oold  Min,  Co,,  38  Wash.  619,  80  Pac.  817  (1905).  In 
an  action  in  support  of  an  adverse  claim  to  an  application  for  patent,  the 
defendants  admitted,  so  far  as  they  were  concerned,  that  the  plaintiff  was 
a  citizen  of  the  United  States  at  the  time  he  made  his  location.  There  was 
also  admitted  in  evidence  an  affidavit  by  the  plaintiff  that  he  was  a  citizen 
01*  the  United  States  at  the  time  his  location  was  made.  Held  that  this 
evidence  was  sufficient  to  establish  prima  facie  the  citizenship  of  the 
plaintitr. 

Land  Office  Decisions. 

Tbe  act  of  March  2,  1897,  in  deflnluj?  and  reguhitliiK  the  rights  of  aliens 
to  acquire  real  estate  in  the  territories,  has  reference  only  to  lands  the 
title  to  which  has  passed  from  the  United  States  and  become  the  subject 
of  private  ownership,  and  does  not  confer  upon  aliens  the  privilege  of 
occupying  or  purchasing  mining  claims  from  the  government  under  the  min- 
ing laws. 

Any  reHlrictiou  placed  by  §2,  act  of  March  IJ.  1SS7.  uiH)n  the  ae(iulsition 
of  public  lands  by  a  corporaion  in  which  a  part  of  the  stock  is  owned  by 
persons,  cori)oratlons  or  associations,  not  citizens  of  the  United  States, 
was  removed  by  the  act  of  March  2.  1S07,  so  that  now  a  corjwration 
organized  under  the  laws  of  the  United  States,  or  any  state  or  territory 
thereof,  may  occupy  and  purchase  mining  claims  from  the  government, 
irrespective  of  the  ownership  of  stock  therein  by  persons,  corporations,  or 
associations,  not  citizens  of  the  United  States. 

Under  the  mining  laws  as  at  present  existing  in  the  United  States,  and 
the  Dominion  of  Canada,  the  provisions  of  §  13,  Act  of  May  14, 1898,  accord- 
ing certain  privileges  in  Alaska  to  citizens  of  the  Dominion,  are  Inoperative. 
Opinion,  28  L.  D.  178  (1899). 

A  location  by  an  alien  is  not  void,  but  voidable;  and  his  declaration  of 
intention  made  before  a  relocation  or  attempted  relocation  of  the  ground 
relates  back  to  the  date  of  his  location  and  validates  it.  Upon  declaring 
his  intention  he  was  entitled  to  the  advantage  of  work  previously  done 
and  of  the  record  previously  made  by  him  in  the  location  of  his  claim. 
McEvoy  17.  Megginson,  29  L.  D.  1(>4  (1899). 

The  intention  to  become  a  citizen  must  be  a  bona  fide  existing  one  at  the 
time  of  purchase  In  order  to  entitle  the  applicant  to  a  patent  The  question 
of  abandonment  of  that  Intention  was  raised  but  not  decided  for  want  of 
sufficient  evidence.    Saturday  Lode  Claim,  29  L.  D.  627  (1900). 
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B.    Other  Qualifications  of  Locators, 

p.  208.  Rev.  St.  452  prohibits  officers,  clerks  and  employes  in 
the  general  land  office,  from  directly  or  indirectly  purchasing  or 
becoming  interested  in*  the  purchase  of  any  public  land.  An 
entry  by  such  an  employe  is  therefore  void  (Prosser  v.  Finn,  208 
U.  S.  67,  52  Law.  Ed.  392).  A  deputy  United  States  mineral  sur- 
veyor is  an  employe  within  the  meaning  of  this  statute  (Floyd  v. 
Montgomery,  26  L.  D.  122;  Frank  A.  Maxwell,  29  L.  D.  76;  AV.  H. 
Leffingwell,  30  L.  D.  139;  Seymour  K.  Bradford,  36  L.  D.  61; 
Lavagnino  v.  Uhlig,  26  Utah,  1 ,  71  Pac.  1046,  99  Am.  St.  Rep.  808 ; 
AVaskey  v.  Hammer,  95  C.  C.  A.  305,  170  Fed.  31 ;  contra,  Hand 
V.  Cook,  29  Nev.  518,  92  Pac.  3). 

Washington. 

Daris  r.  Dennis,  43  Wash.  54, 85  Pac.  1079  (1906).  lu  an  issue  to  determine 
priority  of  possession  of  mining  ground  on  the  public  domain,  the  minority 
of  one  of  the  parties  is  not  a  material  question  and  cannot  be  taken  advan- 
tage of  in  the  absence  of  positive  law  forbidding  location  by  a  minor. 

C,    Location  by  Agent  or  Partner, 

p.  208. 

United  States. 

Royston  r.  Miller,  76  Fed.  50  (1896).  _C.  C.  D.  Xev.  See  this  case  under 
chap.  XII. 

Lockhart  r.  Johnson,  181  U.  S.  516,  45  Law.  Ed.  979  (1901).  P.  for  him- 
self and  L.  &  J.  discovered  and  located  a  mine,  and  then  conspiring  with 
the  defendants  Incurred  a  forfeiture,  whereupon  the  defendants  entered 
nnd  made  a  valid  location.  L.  could  not  recover  in  ejectment,  which  Is  a 
liurely  legal  action  and  In  which  the  plaintiff  must  recover  on  the  strength 
of  his  own  title  or  not  at  all.  "If  he  have  rights  as  a  copartner  or  co- 
tenant  with  Pilkey,  and  he  claims  that  the  acts  of  the  latter  inure  to  his 
benefit  in  any  way,  his  rights  under  such  circumstances  can  be  enforced  in 
equity.  Turner  v.  Sawyer,  150  V.  S.  578,  586,  37  Law.  Ed.  1189.  In  relation 
to  mining  It  has  been  held  that  the  remedy  in  the  case  of  a  claim  in  the 
nature  of  that  which  the  plaintiff  herein  sets  up  is  against  the  copartner 
or  coteuant  by  an  action  for  a  breach  of  his  contract  or  to  establish  and 
€H)force  a  trust  in  the  claim  as  relocated  against  the  parties  relocating. 
Saunders  v.  Mackey,  5  Mont.  523,  6  Pac.  361 ;  Doherty  v.  Morris,  11  Olo. 
12,  10  Pac.  911." 
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McCulloch  V.  Murphy,  125  Fed.  147  (1903).  C.  C.  D.  Nev.  **There  ?.m 
uothing  in  the  mining  laws  that  prohibits  one  from  initiating  a  location 
of  a  mining  claim  by  an  agent  It  is  not  necessary  that  a  party  should  per- 
sonally act  in  taking  up  a  mining  claim,  or  in  doing  the  acts  required  to 
give  evidence  of  the  appropriation,  or  to  perfect  the  appropriation." 

Shea  V.  Nilima,  66  C.  C.  A.  2f!3,  133  Fed.  209  (1904).  9th  Circ.  An  agree- 
ment between  two  or  more  persons  to  explore  the  public  domain,  and  dls 
cover  and  locate  a  mining  claim  or  claims,  for  the  Joint  benefit  of  the 
contracting  parties,  does  not  fall  within  the  statute  of  frauds,  and  need  not 
be  in  writing.  If,  in  pursuance  of  the  agreement,  one  of  the  parties 
locates  the  claim  in  his  own  name,  he  holds  the  legal  title  to  the  interests 
of  the  others  in  trust  for  them. 

Cascaden  v.  Dunhar,  84  C.  C.  A.  566,  157  Fed.  62  (1907).  9th  Circ.  The 
plaintiff  entered  into  an  oral  agreement  with  the  defendants  by  which  he 
was  to  prospect  for  and  stake  placer  claims  in  the  names  of  the  defendants, 
in  consideration  of  which  they  were  to  record  the  locations  and  perform  the 
other  requirements  and  convey  to  plaintiff  a  one-half  interest  therein.  The 
'defendants  failed  to  record  the  certificates  for  the  claims  which  plaintiff 
located  in  their  names,  and  subsequently  located  the  ground  themselves. 
They  were  held  to  be  trustees  for  the  plaintiff  as  to  one-half  of  the  re- 
located claims  and  required  to  convey  that  interest  to  him.  The  agreement 
was  not  within  the  statute  of  frauds.  See  this  case  also  under  chap.  XXIV, 
div.  III. 

Cook  r.  Klonos,  DO  C.  C.  A.  403,  164  Fed.  520  (1008).  9th  Circ.  One  who 
uses  the  names  of  his  friends,  relatives  or  employes  as  dummies,  to  locate 
for  his  own  benefit  a  greater  area  of  mining  ground,  than  that  allowed  by 
law  (an  association  placer  claim  of  160  acres),  commits  a  fraud  on  the 
government  and  violates  the  law.  "The  scheme  of  using  the  names  of 
cummy  locators  in  making  the  location  of  a  mining  claim  for  the  purpose 
of  securing  a  concealed  interest  in  such  claim  appears  to  be  contrary  to  the 
Ijinpose  of  the  statute ;  but  when  this  scheme  is  used  to  secure  an  interest 
in  a  claim  for  a  single  individual,  not  only  concealed  but  in  excess  of  the 
limit  of  20  acres,  it  Is  plainly  in  violation  of  the  letter  of  the  law,  and  when, 
as  in  this  case,  all  the  locators  had  knowledge  of  the  concealed  interest  and 
were  parties  to  the  transaction,  it  renders  the  location*  void." 

Hendrichft  v.  Morgan,  02  C.  0.  A.  558,  167  Fed.  106  (1909).  9th  Circ. 
The  porties  verbally  agreed  to  locate  a  claim  for  their  Joint  benefit,  and 
together  performed  the  acts  of  location  and  the  necessary  development 
work.  The  claim,  however,  was  located  in  the  name  of  H.  Although  there 
was  no  mining  partnership,  the  facts  imposed  a  resulting  trust  for  the 
benefit  of  M.  to  the  extent  of  his  half  interest.  "The  case  comes  within 
the  class  of  Judicial  exceptions  created  by  equity  to  prevent  the  use  of  the 
statute  of  frauds  in  support  of  inequitable  and  fraudulent  schemes." 

Alaska. 

Reedy  r.  Wesson,  1  Alaska,  570  (1902).  A  locator  of  a  mining  claim,  who 
locates  in  his  own  name,  but  for  the  benefit  of  himself  and  other  partners. 
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becom€B  a  trustee  for  the  benefit  of  all  the  other  partners.  The  mere  fact 
that  the  location  notice  is  in  bis  name  gives  him  no  exclusive  title  to  the 
property,  and  does  not  empower  him  to  convey  the  claim  to  the  exclusion 
of  hl8  cotenants. 

Where  one  purchases  a  mining  claim  from  the  owner  of  record,  who  in 
reality  holds  partly  in  trust  for  cotenants,  and  these  cotenants  are,  at  the 
time  of  such  purchase,  in  open  and  notorious  possession  of  the  proi>erty, 
lie  takes  subject  to  their  rights  in  the  property. 

McMahan  r.  Meehafiy  2  Alaska,  278  (1904).  Where  an  agent  locates  a 
mining  claim  for  his  principal,  without  any  contract  to  acquire  an  Interest 
therein,  his  act  inures  to  the  benefit  of  his  principal ;  but  where  two  per- 
sons agree  in  writing  to  locate  mining  claims  for  their  Joint  benefit,  the 
CTOund  which  is  located  by  one  in  his  own  name  becomes  their  common 
property. 

Thompson  r,  Burk,  2  Alaska,  249  (1904).  Defendant  located  a  placer 
isinlng  claim  but  made  no  discovery.  Subsequently,  plaintiff  relocated  the 
claim  and  thereafter,  without  notifying  defendant  of  his  relocation,  agreed 
with  defendant  to  do  the  necessary  work  on  the  claim  for  discovery  and 
prospecting.  Upon  discovery  being  made,  it  inured  to  the  benefit  of  de- 
fendant's claim.  "If  an  agent  locates  land  for  himself  which  he  ought  to 
locate  for  his  principal  he  will  be  declared  by  a  court  of  equity  to  hold 
It  in  trust  for  his  principal."  "An  agent,  trustee,  or  other  person  holding 
«rr)nfldential  relations  with  the  original  locator  will  not  be  permitted  to 
relocate  mining  claims  and  secure  to  himself  advantages  flowing  from  a 
breach  of  trust  obligations.  The  burden  of  proof,  however.  Is  upon  the 
defendant  to  establish  the  agency  in  this  case,  and  it  must  be  done  by  full, 
clear  and  satisfactory  evidence."  * 

WindmuUer  v.  Clarkson,  2  Alaska,  208  (1904).  See  this  case  under 
chap.  Xlir,  dlv.  I. 

Marks  v.  Gates,  2  Alaska,  519  (1905).  "A  gnibstAke  contract  is  an 
agreement  between  two  or  more  persons  to  thereafter  locate  mines  upon 
the  public  domain  by  their  Joint  aid,  effort,  labor,  or  expense,  whereby  each 
is  to  acquire,  by  virtue  of  the  act  of  location,  such  an  Interest  In  the  mine 
as  is  agreed  on  in  the  contract  The  title  accrues  to  each  as  an  original 
locator,  though  the  location  be  made  In  the  name  of  one  or  more  of  the 
parties  only.  Each  party  to  the  grubstake  contract  not  named  In  the 
location  notice  becomes,  nevertheless,  an  equitable  owner  and  tenant  in 
<*ommon  with  those  named.  Such  a  contract,  when  clearly  established,  will 
be  enforced  in  equity." 

Idaho. 

Schultz  r.  Keehr,  2  Idaho,  305.  13  I'ac.  4S1  (1S87).  It  is  not  necessary 
to  the  validity  of  a  location  that  the  locator  be  present  and  participate 
therein.    A  loc'atlon  can  be  made  by  an  agent. 
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New  Mexico. 

EbcrJc  i\  Carmichacl,  8  N.  M.  090,  47  Pac.  717  (189(5),  affirming  S  N.  M. 
1(19,  42  Pac.  95  (1895).  Where  several  i)artles  enter  into  an  oral  agreement 
by  which  one  locates  mining  claims  in  his  own  name  for  the  Joint  beueiit 
of  all,  he  holds  the  title  in  trust  for  the  benefit  of  all  and  the  agreement 
is  not  within  tlie  statute  of  frauds. 

Washington. 

Raymond  v.  Johnson,  17  Wash.  232,  49  Pac.  492,  61  Am.  St  Rep.  908 
(1897).  Plaintiff  and  defendant  agreed  to  prospect  for  diligently,  locate 
and  develop  mining  claims,  etc.,  and  upon  discovery  to  locate,  hold  and 
work  such  claims  jointly  in  their  joint  names  in  equal  shares.  Defend- 
ant, having  discovered  and  located  a  claim  without  joining  plaintiff,  was 
held  to  be  trustee  for  him  to  the  extent  of  his  half  interest.  Such  contract 
is  not  within  the  statute  of  frauds. 

Yancood  v.  Johnson,  29  Wash.  C43,  70  Pac.  123  (1902).  Where  a  number 
of  persons  own  a  mining  claim  in  cotenancy,  and  the  assessment  work  for 
one  year  has  not  been  done,  immediate  relocation  of  the  claim  by  one  co- 
tenant  inures  to  the  benefit  of  all  the  cotenants,  and  the  mere  fact  that  the 
relocation  is  made  in  the  name  of  a  stranger,  in  pursuance  of  a  conspiracy 
to  deprive  the  other  co-owners  of  their  interest  in  the  claim,  does  not 
prevent  the  entry  of  the  one  cotenant  from  being  the  entry  of  all  the  co- 
tenants. 

Wyoming. 

Whiting  v.  Straup,  17  Wyo.  1,  95  Pac.  849,  129  Am.  St.  Rep.  1093  (190SV 
See  this  case  also  on  page  279. 
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I.    Discovery  of  Ore. 

p.  214.  The  discovery  of  minerals  within  the  limits  of  the  claim 
is  an  essential  prerequisite  to  the  location  thereof,  whether  it  be 
a  lode  claim  or  a  placer  claim.  Minerals  are  discovered  if  they 
are  actually  found  and  are  in  such  quantity  as  to  justify  the  ex- 
penditure of  time  and  money  for  their  prospecting  and  develop- 
ment. Mere  indications  of  the  existence  of  the  mineral  claimed, 
however  convincing,  are  insufficient.  There  must  be  an  actual 
physical  disclosure  of  its  existence. 

As  between  the  government  and  the  locator,  it  is  unimportant 
in  what  order,  chronologically,  the  latter  performs  those  acts 
which  arc  necessary  to  vest  title  in  him.  It  is  essential  only  that 
all  of  those  acts  shall  have  been  performed.  Although,  therefore, 
the  statute  says  that  no  location  shall  be  made  until  this  discovery 
of  the  vein  or  lode,  yet,  if  no  adverse  rights  intervene,  it  may  fol- 
low the  marking  of  the  location  or  any  of  the  other  acts  of  loca- 
tion that  may  be  prescribed  by  state  or  local  regulations.  The 
location  based  upon  such  a  subsequent  discovery  is,  in  the  absence 


2CJ 


264  THE  LAW  OF  MINES  AND  MINING. 

of  intervening  adverse  rights,  as  valid  as  it  would  have  been  if  the 
discovery  had  been  the  first  step  in  the  acquisition  of  title. 

The  locator  need  not  be  the  first  or  original  discoverer  of  min- 
eral on  the  land  in  order  to  make  a  valid  location.  He  may  adopt 
the  discovery  of  another  and  base  his  location  upon  that.  It  is 
only  essential  that  he  should  have  knowledge  of  the  discovery 
and  should  claim  it  as  the  basis  of  his  location. 

While  a  discovery  upon  land  already  appropriated  will  avail 
nothing,  in  the  first  instance,  yet  it  will  become  effectual  if  the 
locator  acquires  title  to  the  ground  and  brings  it  within  his  lines 
before  any  conflicting  claims  arise.  But  such  a  discovery  is  not 
made  effectual  by  a  subsequent  abandonment  or  forfeiture  of  the 
location  by  which  the  prior  appropriation  was  made  (Farrell  v. 
Lockhart,  210  U.  S.  142.    See  chap.  XII,  below). 

The  defect  in  a  location  which  arises  from  the  discovery  hav- 
ing been  made  upon  land  appropriated  by  others  may  likewise 
be  cured  by  subsequent  discovery  of  mineral  at  another  point 
within  the  limits  of  the  claim  and  not  upon  previously  appro- 
priated land.  In  such  a  case  the  locator  is  in  the  same  position 
as  one  who  locates  a  claim  without  making  discovery  and  val- 
idates it  by  a  subsequent  discovery  before  the  intervention  of 
other  rights. 

Discovery  is  as  essential  in  the  case  of  a  placer  location  as  it  is 
in  that  of  a  lode  location.  It  is  now  established  that  a  single 
discovery  is  sufficient  to  hold  a  placer  claim,  whether  it  be  a 
single  claim  of  twenty  acres  or  a  claim  of  one  hundred  and  sixty 
acres  located  by  an  association.  In  the  latter  case,  however,  it 
does  not  conclusively  establish  the  mineral  character  of  all  the 
land  included  in  the  claim.  That  is  open  to  further  inquiry,  but 
the  burden  of  proof  is  on  the  person  who  raises  the  question. 

In  addition  to  the  statutes  cited  in  vol.  1,  p.  216,  n.  1,  see 
Arizona  Rev.  St.  1901,  §3234;  Idaho  Civ.  Code,  §§2558,  2563; 
Montana  Laws  of  1907,  p.  19 ;  Nevada  St.  of  1907,  p.  419 ;  New 
Mexico  Comp.  Laws  1897,  §2298;  North  Dakota  Pol.  Code, 
§§  1804, 1806 ;  Oregon,  2  B.  &  C.  Ann.  Codes,  §  3977 ;  South  Dakota 
Pol.  Code,  §§  2536,  2538;  Utah  Laws  of  1899,  p.  26;  Washington, 
3  Bal.  Ann.  Code,  §  3151a;  Wyoming  Rev.  St.  1899,  §§  2548-2550. 
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United  States. 

Bonner  v.  Meikle,  82  Fed.  697  (1897).  C.  C.  D.  Nev.  "It  must  be  borne 
in  mind  that  this  is  not  a  contest  between  two  mining  companies,  both 
claiming  the  groand  as  mineral  land,  and  each  claiming  to  be  the  first 
locator,  or  the  first  to  discover  rock  in  place  bearing  mineral.  In  all  such 
cases  the  question  as  to  what  constitutes  a  discovery  of  a  vein  or  lode 
under  the  provisions  of  section  2320,  Rev.  St.,  is  governed  by  the  rule 
announced  in  Book  v.  Justice  Min.  Co.,  58  Fed.  108,  121,  that,  when  a 
locator  of  a  mining  claim  finds  rock  in  place  containing  mineral  in  sufficient 
quantity  to  Justify  him  in  expending  his  time  and  money  in  prospecting 
and  developing  the  claim,  he  has  made  a  discovery,  within  the  meaning  of 
the  statute,  whether  the  rock  or  earth  is  rich  or  poor,  whether  it  assays 
high  or  low,  with  this  qualification:  that  tho  deilnUlon  of  a  I'xV^  must 
always  have  special  reference  to  the  formation  and  peculiar  characteristics 
of  the  particular  district  in  which  the  lode  or  vein  is  found.  This  rule  has 
always  prevailed  in  the  courts,  as  is  clearly  shown  in  the  numerous 
authorities  there  cited.  See,  also,  McShane  v.  Kenkle,  18  Mont  208,  44 
Pac  979,  981,  56  Am.  St.  Rep.  578,  33  L.  R.  A.  851.  Why?  Because  it  was 
never  intended  that  the  courts  should  weigh  scales  to  determine  the  value 
of  the  mineral  found  as  between  a  prior  and  subsequent  locator  of  a  mining 
claim  on  the  same  lode.  But  where  the  rights  of  claimants  to  a  town  site, 
or  to  agricultural  land,  or  as  between  the  ]ocatora  of  a  placer  claim  and 
others  claiming  a  vein  or  lode  to  the  same  ground,  are  involved,  other 
questions  must  be  considered.  In  all  such  cases  there  are  different  statutes 
to  be  construed,  and  a  somewhat  different  rule  prevails.  This  is  clearly 
stated  by  the  court  of  appeals  of  this  cir^'uit  in  Ml;;i*on  v.  Monf»iui  Cent. 
R,  Co.,  23  C.  C.  A.  156,  77  Fed.  249,  256.  (See  this  case  under  chap.  XV, 
div.  111.)  In  a  case  of  contest  between  mlnernl  claimants  on  one  side  and 
parties  holdings  town-site  patents  on  the  other,  the  supreme  court  has  re- 
peatedly declared  that  under  the  acts  of  congress  which  govern  such  casesi, 
in  order  to  except  mines  or  mineral  lands  from  the  operation  of  a  town- 
site  patent,  it  is  not  sufficient  that  the  lands  do  in  fact  contain  minerals,  or 
even  valuable  minerals,  when  the  town-site  patent  takes  effect,  but  they  mu»t 
at  that  time  be  known  to  contain  mineral  of  such  extent  and  value  as  to 
Justify  expenditures  for  the  purpose  of  extracting  them ;  and,  if  the  lands 
are  not  known  at  that  time  to  be  so  valuable  for  mining  purposes,  the  fact 
that  they  have  once  been  valuable,  or  are  afterwards  discovered  to  be  still 
\'alnab1e,  for  such  purposes,  does  not  defeat  or  impair  the  title  of  persons 
claiming  under  the  town-site  patent." 

Smith  r.  Newell  86  Fed.  56  (1898).  0.  C.  D.  Utah.  Mere  proof  of  a 
record  and  the  marking  of  a  prior  location  will  not  defeat  a  subse(iuent 
location.    The  court  will  not  presume  a  discovery  from  these. 

Shoshone  Min.  Co.  r.  Rutter,  31  C.  C.  A.  223,  87  Fed.  801  (1898).  9th  Clrc. 
"The  discovery  was  made  in  running  a  tunnel,  where  small  seams  of  iron 
oxide,  quartz  and  small  quantities  of  carbonate  of  lead  were  found,  two  or 
three  inches  wide.    These  indications  were  of  such  character  as  miners  In 
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that  distiict  would  follow  In  the  expectation  of  finding  ore,  and  such  as  would 
justify  miners  in  worlsing  a  claim  for  that  purpose.  The  rock  in  these  seaum 
was  different  from  the  country  rock,  and  was  of  such  character  as  is  desig- 
nated by  the  witnesses,  who  were  practical  miners,  *a8a  vein  containing  rocK 
in  place,  bearing  minerals.'  These  facts  show  that  the  locaAon  was  made 
in  good  faith,  and  not  *simply  uix)n  a  conjectural  or  Imaginary  existence  of 
a  vein  or  lode.*  which  cannot  be  i}erniitted.  King  v.  Amy  &  S.  Mln.  Co., 
]52  1 1.  S.  222,  227,  38  Law.  Ed.  419.  The  seams,  contahiing  mineral-bearing 
et^rth  and  rock,  which  were  discovered  before  the  location  was  made,  were 
similar  in  their  character  to  the  seams  or  veins  of  mineral  matter  that 
had  induced  other  miners  to  locate  claims  In  the  same  district  which  by 
continued  developments  thereon  had  resulted  in  establishing  the  fact  that 
the  seams,  as  depth  was  obtained  thereon,  were  found  to  be  a  part  of  a 
weli-defined  lode  or  vein  containing  ore  of  great  value.  The  discovery  made 
at  the  time  of  the  Kirby  location  was  therefore  such  as  to  justify  a  belief 
as  to  the  existence  of  such  a  lode  or  vein  within  the  limits  of  the  ground 
located.  Erhardt  v.  Boaro,  113  U.  S.  527,  536,  28  Law.  Ed.  1113.  The  sub- 
sequent developments  made  after  the  claim  was  located,  and  before  the 
location  of  the  Shoshone,- show  more  clearly  the  existence  of  a  lode  or  vein. 
We  are  of  opinion  that  the  testimony  on  behalf  of  appellees  Is  sufllcient 
to  show  a  compliance  with  the  provisions  of  section  2320,  which  requires 
that  there  must  be  a  discovery  of  a  vein  or  lode  within  the  limits  of  the 
claim  before  a  valid  location  thereof  can  be  made." 

Erwin  r.  Pircgo,  35  C.  C.  A.  482,  D3  Fed.  608  (1809),  9th  Circ.  affirming 
85  Fed.  004.  "The  acts  of  congress  prescribe  two,  and  only  two,  pre- 
requisites to  the  vesting  in  a  competent  locator  of  the  complete  possessory 
title  to  a  lode-mining  claim.  They  are  the  discovery  upon  unappropriated 
liublic  land  of  the  United  States  within  the  limits  of  his  claim  of  a  mineral- 
bearing  lode,  and  the  distinct  marking  of  the  boundaries  of  his  claim,  so 
that  they  can  be  readily  traced.  No  appropriation  of  the*  land  is  made 
until  both  these  requirements  are  fulfilled,  and  imtil  that  time  the  lode 
and  land  sought  are  open  to  location  and  appropriation  by  any  competent 
locator;  but  when  these  requirements  have  been  complied  with  the  land 
is  no  longer  public,  but  the  possession,  the  right  to  the  possession,  and  the 
right  to  acquire  the  title  are  Irrevocaibly  vested  in  the  locator." 

Where  both  of  these  requirements  have  been  met,  althongh  the  dis- 
covery was  made  after  the  marking,  the  location  is  valid  as  against  one 
claiming  under  a  location  subsequent  to  both. 

"Moreover,  there  is  no  requirement  in  the  legislation  of  congress  that 
the  discovery  shall  I  e  made  before  the  locjition.  or  that  the  location  shall 
precede  the  discovery.  The  Revised  Statutes  simply  provide  that  both  acts 
shall  be  completed  before  the  right  of  iwssession  vests.  There  is  no  reason 
to  be  deduced  from  the  acts  of  congress  or  from  the  nature  of  the  case 
why  a  claim  upon  which  the  location  was  made  before  the  discovery 
should  be  held  void,  while  one  upon  which  the  discovery  was  made  before 
the  location  should  be  held  valid;  and  the  rights  of  these  locators  should 
be  left  where  the  congress  established  them,  valid  and  vested  when  both 
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acts  have  beeu  done,  regardless  of  their  order,  but  void  and  iueflPectual 
when  the  lights  of  others  have  intervened  l.efore  either  act  has  been  com- 
pleted. The  order  In  which  the  statutory  reciuireuieuts  for  securing  a  lode 
mining  claim  are  complied  with  is  immaterial,  so  long  as  the  rights  of 
others  do  not  intervene  before  they  are  complied  with.  The  marking  of  the 
boundaries  of  the  claim  may  precede  the  discovery,  or  the  discovery  may 
precede  the  marking;  and  if  both  are  completed  before  the  rights  of  others 
intervene,  the  earlier  act  will  inure  to  tlie  benefit  of  the  locator  as  of  the 
date  of  the  later,  and  a  complete  possessory  title  to  the  premises  will  vest 
in  him  as  of  the  later  date/' 

Crown  Point  Min.  Co.  v.  Buck,  38  C.  C.  A.  278,  97  Fed.  4G2  (1899). 
8th  Clrc  A  location  cannot  be  based  on  a  discovery  made  within  the 
limits  of  anotlier  subsisting  claim,  but  it  may  be  validated  by  relinquish- 
ment of  the  conflicting  ground  if  made  before  the  occurrence  of  interveninj; 
adverse  rights. 

Where  such  a  location  was  made,  a  subsequent  location,  if  made  before 
the  relinquishment,  would  be  valid  as  to  that  portion  not  covered  by  the 
prior  claim,  that  portion  being  at  the  time  of  the  8ubse<iuent  location  un- 
appropriated public  laud. 

Xcvada  Siena  Oil  Co.  t\  Miller,  97  Fed.  CSl  (1S99).  C.  C.  S.'I>.  Ct\\.  Fnder 
Kev.  St.  2320,  and  2329,  there  cannot  be  a  valid  location  of  a  placer  claim, 
without  a  prior  valid  discovery  of  mineral  within  the  limits  of  the  claim. 

Xerada  Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  673  (1899).  C.  C.  S.  D. 
Cal.  One  of  the  essential  conditions  to  the  making  of  a  valid  location  of 
unappropriated  public  land  of  the  Unite<l  States  under  the  mining  la^vs  is 
a  discovery  of  minerals  within  the  limits  of  the  claim.  Mere  indications 
of  the  existence  of  the  mineral  are  not  suflicient,  and  do  not  constitute  the 
discovery  of  the  mineral  itself.  Discovery  of  sandstone  and  shale  of  a 
character  that  usually  carry  oil  is  not  a  discovery  of  oil. 

It  is  immaterial,  in  the  absence  of  any  intervening  rights,  that  the  dis- 
covery of  mineral  is  not  made  until  after  the  posting  of  the  location  notice 
and  the  marking  of  the  boundaries  of  the  claim ;  that  is,  the  order  in  which 
the  statutory  requirements  are  complied  with  is  immaterial  so  long  as  the 
rights  of  others  do  not  intervene  before  they  are  complied  with. 

"It  is  not  necessary  that  a  locator  should  be  the  first  discoverer  of  min- 
eral upon  the  land  in  order  to  make  a  valid  location ;  but  he  must  not  only 
have  knowledge  of  the  former  discovery,  but  such  actual  discovery  must 
be  adopted  and  claimed  by  him  in  order  to  give  validity  to  his  location." 

Olive  Land  d  Development  Co.  r.  Olmstead,  103  Fed.  5frS  (1900).  C.  C. 
S.  D.  Cal.  A  location  of  a  placer  claim  is  totally  invalid  if  no  discovery 
or  mineral  has  been  made.  Mere  occupancy  of  the  public  lands  and  im- 
provements thereon  give  no  vested  right  therein  as  against  tlie  United 
States,  and  consequently  not  against  any  purchaser  from  them.  This  rule 
is  applicable  In  a  district  of  well  known  oil  producing  lands,  where  oil  has 
not  been  actually  discovered  on  the  tract  in  question. 

Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  182  IT.  S.  499.  45  Law.  Ed. 
1200  (1901).    See  this  case  under  chap.  XV,  div.  IV. 
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Tonopah  d  Salt  Lake  31in,  Co,  v.  Tonopah  Min.  Co.,  125  Fed.  408  (1903). 
C.  C.  D.  Nev.  The  Silver  Top  and  Valley  View  lode  claims  were  located 
by  the  same  person  on  the  same  day,  the  latter  being  the  first.  Their 
lines  overlapped,  and  the  discovery  shaft  of  the  Silver  Top  was  within 
the  lines  of  that  location  and  also  within  the  lines  of  the  Valley  View.  The 
conflict  was  afterwards  adjusted  by  the  owners  of  these  claims,  and  the 
lines  of  the  Valley  View  changed  so  as  not  to  include  the  discovery  shaft 
of  the  Silver  Top.  Additional  discoveries  were  also  made  within  the 
lines  of  the  Silver  Top  and  outside  of  the  original  lines  of  the  Valley  View 
within  the  90  days  allowed  by  the  statute  of  Nevada  for  perfecting  the 
location.  Held  that  the  Silver  Top  was  a  valid  location,  as  against  a 
subsequent  conflicting  location.  "The  change  in  the  overlapping  lines  of  the 
Valley  View  and  Silver  Top  affected  only  the  rights  of  the  owners  of 
those  claims.  No  adjoining  locator  of  other  ground  was  affected  thereby 
or  could  complain  or  take  advantage  thereof,  because  he  was  not  injured 
thereby." 

Walton  r.  Wild  Qooae  Min.  d  Trading  Co.,  eo  C.  C.  A.  155,  123  Fed.  209 
(1903).  9th  Circ.  The  discovery  of  mineral  may  be  made  by  any  agent 
or  employe  of  the  locator,  or  by  any  person  acting  in  his  behalf  and  for  his 
benefit. 

Creede  rf  Cripple  Creek  Min.  d  Mill.  Co.  v.  Uinta  Tunnel  Min.  d  Tramp. 
Co.,  196  U.  S.  337,  49  Law.  Ed.  501  (1905),  affirming  57  C.  C.  A.  200,  119 
Fed.  1C4.  Where  no  adverse  claims  intervene,  discovery  need  not  precede 
the  acts  of  location.  "It  would  seem  ♦  ♦  ♦  that  as  between  the 
Goveniment  and  the  locator,  it  is  not  a  vital  fact  that  there  was  a  dis- 
covery of  mineral  before  the  commencement  of  any  of  the  steps  required 
to  perfect  a  location,  and  that  if  at  the  time  of  the  entry  every  thing  has 
been  done  which  entitled  the  party  to  an  entrj-,  to-wlt,  a  discovery  and  a 
porfect  location,  the  Government  would  not  be  Justified  in  rejecting  the 
application  on  the  ground  that  the  customary  order  of  proceedure  had  not 
L'cen  followed.  In  other  words,  the  Government  does  not,  by  accepting  the 
entry  and  confirming  it  by  patent,  determine  as  to  the  order  of  proceedings 
prior  to  patent,  but  only  that  all  required  by  law  have  been  taken." 

Chrisman  v.  Miller,  197  IT.  S.  313,  40  Law.  Fvd.  770  (1905),  affirming 
Miller  v.  Chrisman,  140  Cal.  440.  73  Pac.  1083,  74  Pac.  444.  To  constitute 
discovery  it  is  necessary  that  minerals  should  be  found  in  such  quantities 
OS  to  Justify  expenditure  for  their  development  The  discovery  of  indica- 
tions of  i^etroleum,  which  consisted  of  oil  in  small  quantities  coming  out  of 
a  spring  and  floating  over  the  water,  is  insufficient. 

"It  is  true  that  when  the  controversy  Is  between  two  mineral  claimants 
the  rule  respecting  the  sufficiency  of  a  discovery  of  mineral  is  more  liberal 
than  when  it  is  between  a  mineral  claimant  and  one  seeking  to  make  an 
ftgricnltural  entry,  for  the  reason  that  where  land  is  sought  to  be  taken 
out  of  the  category  of  agricultural  lands  the  evidence  of  its  mineral 
character  should  be  reasonably  clear,  while  in  respect  to  mineral  lands,  in  a 
controversy  between  claimants,  the  question  is  simply  which  is  entitled 
to  priority.    That,  it  is  true,  is  the  case  before  us.    But  even  in  such  a 
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case,  a8  shown  by  the  authorities  we  have  cited,  there  must  be  such  a 
discovery  of  mineral  as  gives  reasonable  evidence  of  the  fact  either  that 
there  is  a  vein  or  lode  carrying  the  precious  mineral,  or  if  it  be  claimed 
tis  placer  ground  that  it  is  valuable  for  such  mining. 

"Giving  full  weight  to  the  testimony  of  Barieau  we  should  not  be 
Justified,  even  in  a  case  coming  from  a  Federal  court  in  overthrowing  the 
finding  that  he  made  no  discovery.  There  was  not  enough  in  what  he 
claims  to  have  seen  to  have  Justified  a  prud^it  person  in  the  expenditure 
of  money  and  labor  in  exploration  for  petroleum.  It  merely  suggested  a 
po6|(}bllity  that  the  ground  contained  oil  sufficient  to  make  It  'chiefiy 
valuable  therefor.*  If  that  be  true  were  the  case  one  coming  from  a 
Federal  court  a  fortiori  must  it  be  true  when  the  case  comes  to  us  from 
ft  state  court,  whose  findings  of  fact  we  have  so  often  held  to  be  con- 
clusive." 

Cascaden  t\  Bartolis,  77  C.  C.  A.  406,  146  Fed.  789  (1906).  9th  Circ.  In 
an  action  to  recover  possession  of  land  which  was  part  of  the  public 
domain,  the  plaintiff  claimed  under  the  location  of  a  placer  claim,  and 
the  defendants  who  had  entered  subsequently  claimed  the  land  as  part  of 
a  town  which  was  intended  to  be  entered  as  a  townsite.  It  was  held  to  be 
error  to  charge  the  Jury  that  the  plaintiff  must  establish  that  the  land 
contained  mineral  in  such  quantity  as  to  pay  a  reasonable  profit  upon  the 
labor  and  capital  necessary  to  extract  the  mineral.  The  correct  rule  is  that 
there  must  be  such  a  discovery  of  mineral  on  the  claim  that  an  ordinarily 
prudent  man,  not  necessarily  a  miner,  would  be  justified  in  expending  his 
time  and  labor  in  the  development  of  the  property. 

Steele  t\  Tanana  Mines  R.  Co.,  78  C.  C.  A.  412,  148  Fed.  678  (1906).  9th 
Circ.  The  actual  discovery  of  mineral  is  as  necessary  to  the  location  of 
a  placer  claim  as  to  the  location  of  a  lode  claim.  The  finding  of  "colors 
of  gold*'  which  were  fairly  good  prospects  Is  not  sufficient  to  establish  the 
mineral  character  of  the  land  as  against  a  prior  homestead  entry.  Tn 
such  a  case  mineral  must  be  discovered  in  such  quantities  as  to  Justify  a 
l»er8on  of  ordinary  prudence  in  expending  further  labor  and  means  with  a 
reasonable  prospect  of  success. 

Lange  v.  Robinson,  79  C.  C.  A.  1,  148  Fed.  799  (1906).  9th  Circ.  The 
locator  of  placer  claims  along  a  creek  in  Alaska  had  washed  on  each  a 
few  pans  of  the  sediment  deposited  along  the  sides  of  the  creek,  and  had 
found  small  particles  or  colors  of  gold.  Gold  in  paying  quantities  had 
been  found  on  the  bed  rock  on  a  tributary  to  the  creek  within  a  mile  from 
these  claims.  This  bed  rock  was  from  125  to  150  feet  below  the  surface. 
Plaintiff  and  other  exi>ert  miners  testified  that  the  gold  found  was  sufficient 
to  Justify  the  further  expenditure  of  time  and  money  in  exploration.  IIel«l 
that  there  was  a  sufficient  discovery  to  support  the  location  as  against  sub- 
sequent mineral  claimants. 

Charlton  v.  Kelly,  84  C.  C.  A.  295,  156  Fed.  433  (1907).  9th  Circ.  In  a 
case  which  arose  between  conflicting  mineral  claimants  the  court  charged 
the  Jury  that  the  mineral  discovered  must,  in  order  to  constitute  a  dis- 
(wery.  be  of  such  quantity  and  character  and  found  under  such  cir- 
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cumstaiices  us  to  justify  a  mau  of  ordinary  prudence  in  the  expenditure 
of  his  time  uud  money  in  the  development  of  the  property.  This  was  not 
error.  The  word  "development"  must  have  been  understood  by  the  jury 
as  eipiivaleut  to  exploration  and  not  as  having  the  broader  meaning  of 
oi>eniug  up  the  whole  claim  and  acquiring  an  exhaustive  knowledge  cou- 
ceruiug  its  resources. 

Biglow  r.  Conradt,  87  C.  C.  A.  48,  159  Ve±  808  (1908).  9th  Circ.  Plahi- 
tiff,  after  makiug  discovery  within  the  lines  of  his  original  claim,  extended 
his  bouudaHes  so  as  to  overlap  the  claim  of  defendant  who  had  not  yet 
made  discover^',  but  who  was  in  i)osse8sion  and  working  his  claim.  The 
rti-si  discovery  in  the  overlap  was  subsequently  made  by  the  defendant 
whose  occupation  was  not  opi)osed  by  the  plaintiff.  Held  that  plaintiff's 
discovers'  related  only  to  the  original  claim,  and  gave  no  right  to  the  over- 
hip. 

Johanson  r.  White,  88  C.  C.  A.  83.  160  Fed.  901  (1908).  9th  Circ.  Where 
a  location  is  made  unaccomiMiuietl  by  discovery  and  another  person  openly 
enters  ui>on  the  ground  and  makes  a  loc*ation,  l)0th  locators  being  in 
jwssession  by  common  cons^ent.  "it  became  a  race  of  <liligence  between 
them  to  discover  gold,  and  he  who  first  discovered  it  undoubtedly  obtained 
I  ho  piior  right.  His  discovery  did  not  relate  lack  to  the  date  of  his  loca- 
tion; but  his  location  w^as  made  valid  by  discovery  and  took  effect  from 
that  date,  and  it  gave  him  the  full  right  to  the  claim  to  the  exclusion  of 
all  others."     (Grossman  v.  I*eudery,  vol.  1,  p.  217,  followed.) 

iUmadvu  r.  Bortolis,  {^9  C.  C.  A.  247,  102  Fed.  2G7  (1908).  9th  Circ 
AVhere  in  an  action  to  recover  land,  which  the  plaintiff  claims  under  the 
mineral  law,  the  question  turns  on  the  discovery  of  mineral,  and  tliere  is 
evidence  that  gold  has  been  found  within  the  limits  of  plaintiff's  claim, 
it  is  error  to  refuse  to  permit  him  to  show  tJie  situation,  character,  value 
and  mineralogical  conditions  of  adjoining  claims,  and  to  prove  by  ex- 
perienced miners  that  plaintiff  was  Justified  in  expending  time  and  money 
in  prospecting  and  developing  the  ground  claimed  as  valuable  for  mineral. 
"While  mere  possibility  that  ground  claimed  contains  gold,  or  that  there 
are  mere  indications  of  the  existence  of  mineral  in  the  ground,  is  not 
enough  to  justify  a  prudent  i)erson  in  expending  money  and  work  in 
exploration  of  it,  yet  where  the  evidence  shows  the  actual  existence  of 
gold  in  the  claim,  and  such  evidence  is  of  sufficient  weight  to  siibmit  to  tlie 
jury  upon  the  issue  of  discovery,  we  think  the  locator  has  a  right  tlo 
strengthen  his  proof  upon  any  of  the  elements  which  enter  into  what  Is 
comprehended  by  discovery.  In  doing  so,  he  may  supplement  the  showing 
that  mineral  actually  did  exist  by  introducing  evidence  of  the  fact  that, 
as  a  groimd  of  justification  for  the  expenditure  of  time  and  money,  the 
a<1jacent  ground  in  the  same  gulch  is  rich  in  the  same  mineral,  or  that 
adjacent  claims  were  developed  into  paying  mines  after  development  upon 
similar  showings  of  mineral,  or  that  geological  conditions  are  so  similar 
that  from  the  character  of  the  mineral  discovered,  it  is  reasonable  to 
expect  to  find  mineral  in  valuable  quantities  in  the  exploitation  of  the 
ground  staked." 
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Wwkey  v.  Hammer,  »5  C.  C.  A.  305,  170  Fed.  31  (1900).  0th  Circ.  A 
locator  who  had  located  a  placer  claim  in  excess  of  tweuty  acres  drew  iu 
his  Hues  BO  as  to  exclude  the  excess,  and  in  so  doing  left  outside  of  his 
boundaries  the  only  place  upon  which  he  had  at  the  time  made  a  dis- 
coverj'.  lie  therefore  had  abandoned  one  of  the  essential  elements  of  his 
location.  By  maintaining  his  claim  to  the  ground  included  within  his 
readjusted  boundaries  and  making  the  discovery  of  mineral  therein  before 
the  acquisition  of  any  right  In  the  premises  by  any  one  else  his  right  to 
the  ground  was  perfected. 

Hanson  v.  Craig,  06  C.  C.  A.  338,  170  Fed.  62  (1909),  reversing  SO  C.  C. 
A.  55,  161  Fed.  861  (190S).  Plaintififs  located  an  association  placer  claim 
with  a  width  of  0€0  feet  and  a  length  of  about  two  miles,  but  at  the 
time  made  no  discovery.  They  sunk  a  shaft  to  the  depth  of  six  feet  and 
then  left  the  ground,  returning  at  the  end  of  six  days.  In  the  meantime 
defendants  located  a  claim  which  overlapped  plaintiffs'  claim.  Sub- 
sequently discoveries  were  made  on  both  claims,  but  the  discovery  of  the 
defendants  antedated  that  of  the  plaintiffs.  The  ground  in  conflict  was 
held  to  l»eIong  to  the  defendants.    See  this  ease  also  on  iwige  3sr>. 

Alaska. 

Russell  V.  Dufresnv,  1  Alaska,  486  (1902).  A  discovery  is  necessary  to 
enable  the  claimant  to  make  a  valid  location  of  a  mining  claim,  but  it  is 
not  necessary  for  the  locator  to  do  the  actual  manual  labor  of  exposing 
the  gold.  He  may  employ  others  to  do  the  work  for  him.  It  may  be  done 
In  his  absence,  even  without  his  knowledge. 

Bamette  r.  Freeman,  2  Alaska,  286  (1904).  "A  placer  mining  claim  is  not 
perfected  until  mineral  is  discovered."  Where  A.  located  his  claim  by 
posting  and  marking,  but  did  not  make  discovery  or  record  until  after  B. 
had  marked  and  recorded  his  location  of  the  same  ground,  A*s  title  was 
made  good  by  subsequent  discovery  and  record.  When  he  made  his  dis- 
covery it  inured  to  his  benefit  and  when  all  the  acts  of  location  were 
c*ompleted  he  thereby  segregated  the  ground  from  the  public  domain,  and 
his  former  inchoate  claim  became  c-omplete  and  fixed. 

Redden  v.  Harlan,  2  Alaska,  402  (1905).  "A  discovery  of  mineral  is 
necessary  to  the  validity  of  a  placer  mining  claim.  If  the  staking  and 
recording  shall  follow  after  the  date  of  a  discovery  they  relate  back  to  the 
discovery,  and,  in  case  no  intervening  rights  have  attached,  perfect  the 
claim  as  of  that  date.  But  it  Is  not  so  with  discovery.  If  the  acts  of 
staking  and  recording  are  performed  first  and  discovery  last,  the  validity 
and  life  of  the«  claim  begins  only  with  the  discovery." 

Bulette  r.  Dodge,  2  Alaska,  427  (1905).  "While  marking,  recording  and 
discovery  are  each  necessary  to  the  creation  of  a  valid  placer  claim,  it  is 
not  material  in  what  order  they  are  performed.  No  claim,  however,  is 
perfected  until  discovery,  and,  as  a  general  rule,  if  after  A.  has  marke*i 
and  recorded,  B.  marks,  records  and  discovers  mineral,  the  claim  is  B*k." 
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Arizona. 

Score  V.  Griffin,  9  Ariz.  295,  80  Pac.  331  (1905).  The  provision' In  lie  v. 
St.  3220  that  *'no  location  of  a  mining  claim  shall  be  made  until  the  dis- 
covery of  the  vein  or  lode  within  the  limits  of  the  claim  located"  is 
sufficiently  complied  with,  where  there  is  evidence  that  when  the  claim 
was  located  there  was  gold  and  silver  bearing  rock  showing  upon  the  sur- 
face of  the  claim. 

California. 

Adams  v.  Crawford,  116  Cal.  495,  48  Pac.  488  (1897).  A.  and  B.  dis- 
covered a  lode  on  April  12,  but  left  without  making  any  location.  They 
took  samples  of  the  vein  and  on  May  8,  A.  returned  and  made  a  location. 
In  the  meantime  G.  discovered  the  same  lode  and  located  it  on  April  2S. 
A.  took  no  title  by  his  location.  The  discovery  vested  no  right  or  title  to 
the  property.  "The  discovery  Is  but  one  step  in  acquiring  title  to  a 
mining  claim."    It  must  be  followed  by  a  location. 

WUleford  v.  Bell,  49  Pac.  6  (1897).  A  discovery  which  is  not  foUowed 
by  a  valid  location  does  not  withdraw  the  ground  from  appropriation  by 
others. 

Defendant  made  discovery  in  August,  1894,  and  posted  notice  giving 
dimensions  of  his  claim  out  did  not  distinctly  mark  the  claim  on  the 
ground.  Plaintiff  in  February,  1895,  made  an  independent  discovery  on 
what  was  presumed  to  be  the  same  vein,  posted  notices,  marked  his  claim 
and  entered  into  possession.  This  claim  included  a  part  of  the  ground 
claimed  by  defendant.  Held,  in  an  action  to  quiet  title,  that  defendant 
had  no  right  to  the  ground  in  dispute. 

Comcay  v.  Hart,  129  Cal.  480,  62  Pac.  44  (1900).  It  was  sufficient  evidence 
of  discovery  by  the  locators  that  before  locating  they  had  sunk  a  shaft  and 
taken  a  considerable  amount  of  quartz  rock  from  it  which  they  knew  to 
be  rich,  that  the  surveyor  in  measuring  the  claim  had  taken  the  direction 
of  the  vein  from  a  line  drawn  from  this  shaft,  that  the  direction  of  the 
vein  was  known  to  the  locators  when  they  made  their  location,  and  that 
the  adverse  claimant  admitted  the  existence  of  a  gold-bearing  lode  on  the 
claim. 

Miller  v.  Chrisman,  140  Cal.  440,  73  Pac.  1083,  74  Pac.  444,  98  Am.  St. 
Rep.  63  (1903),  affirmed  Chrisman  v.  Miller,  197  U.  S.  313,  49  Law.  Ed. 
770,  supra.  "While  perhaps  it  would  be  stating  it  too  broadly  to  say  that 
liO  case  can  be  imagined  where  a  surface  discovery  may  be  made  of  oil 
sufficient  to  fill  the  requirements  of  the  statute,  yet  it  is  certainly  true  that 
!;o  such  case  has  ever  beeji  presented  to  our  attention  and  that  in  the 
nature  of  things  such  a  case  will  seldom,  if  ever,  occur."  It  is  im- 
material, where  there  are  no  intervening  rights,  whether  the  discovery 
precedes  or  follows  the  performance  of  the  other  acts  of  location. 

Where  an  association  of  eight  persons  make  a  plncer  location  of  160 
a'rres,  a  single  discovery  is  sufficient  to  hold  the  entire  tract 
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Weedy.  Bnook,  144  Cal.  4S9,  77  Pac.  1023  (1904).  The  location  of  oU 
lands  must  be  based  upon  the  discoyery  of  oil  within  the  limits  of  the 
claim.    Mere  suiface  indications,  such  as  seepage  of  oil,  is  not  sufficient 

It  is  not  necessary  that  discovery  should  precede  location.  A  subse- 
quent discovery  will  perfect  the  title  unless  rights  of  others  have  in- 
tervened. 

The  locator  of  an  80  acre  placer  claim  on  which  he  has  discovered  oil 
cannot  avail  himself  of  that  discovery  for  the  purpose  of  making  a  con> 
solidated  filing  ux>on  these  80  acres  and  an  adjoining  80  acre  tract  upon 
which  he  has  made  no  discovery,  but  upon  which  another  was  in  possession 
prospecting  for  oil. 

New  England  d  Coalinga  Oil  Co.  v.  Congdon,  152  Cal.  211,  92  Pac.  180 
(1907).  A  discovery  of  minerals  within  the  limits  of  a  claim  is  as 
essential  to  the  validity  of  the  location  in  the  case  of  placers  as  it  is  in 
the  case  of  lode  claims.  Evidence  of  the  findng  on  the  land  of  some  oil 
band  stained  with  oil  and  a  ridge  of  fossil,  and  that  oil  had  been  dis- 
covered in  the  neighborhood  two  miles  away,  and  that  the  geological 
formation  indicated  the  probable  existence  of  oil-bearing  strata  in  the 
claim,  do  not  constitute  a  discovery.  "To  constitute  a  discovery  the  law 
lequires  something  more  than  conjecture,  hope,  or  even  indications." 

Wolfskin  r.  Smith,  5  Cal.  App.  175,  89  Pac.  1001  (1907).  Where  an  oil 
company  bores  wells  on  unsurveyed,  unoccupied  public  land,  and  finding 
no  oil  or  other  mineral  substance  abandons  the  work,  it  acquires  no  rights 
as  against  those  who  subsequently  appropriate  the  land  for  agricultural 
purposes. 

Merced  Oil  Min,  Co,  v.  Patterson,  153  Cal.  624,  96  Pac.  90  (1908).  An 
association  entered  upon  and  occupied  160  acres  of  unoccupied  mineral 
land  of  the  United  States.  After  marking  boundaries  and  beginning  work 
thereon,  but  before  discovery,  they  conveyed  forty  acres.  The  grantee 
thereof  subsequently  made  a  discoveiT  of  oil  on  his  tract.  The  effect  of  the 
conveyance,  in  the  absence  of  any  contrary  understanding  or  agreement 
between  the  parties  being  to  surrender  to  the  grantee  all  of  the  right 
which  the  grantors  formerly  enjoyed  in  the  portion  conveyed,  and  to 
constitute  it  a  separate  and  independent  claim,  the  subsequent  discovery 
of  oil  thereon  by  such  grantee  did  not  inure  to  the  benefit  of  the  asso- 
ciation or  the  grantee  of  other  portions  of  the  claims  so  as  to  perfect  the 
location  thereof.  Of  course  it  might  be  otherwise  were  there  an  express 
agreement  that,  in  consideration  of  the  grant,  the  discovery  of  the  grantee 
would  inure  to  the  benefit  of  the  grantors  or  others  of  their  grantees.  >So 
the  assessment  work  done  by  the  grantee  who  made  the  discovery  cannot 
be  taken  as  sufficient  for  any  other  grantee,  unless  expressly  provided  for. 

Colorado. 

Moyle  V.  BuUene,  7  Colo.  App.  308,  44  Pac.  69  (1896).  A  location  can- 
not be  based  upon  a  discovery  made  within  the  limits  of  another  patented 
claim. 
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Michael  V.  Mills,  22  Colo.  439,  45  Pac.  429  (1896).  **The  discovery  muBt 
be  made  within  tlie  limits  of  the  claim  located  and  upon  unappropriated 
territory."  A  location  cannot  be  based  upon  a  discovery  upon  an  adjoin- 
ing claim  owned  by  the  locator,  upon  a  vein  which  if  maintaining  the 
same  strike  would  pass  into  the  claim  attempted  to  be  located,  where  as 
a  matter  of  fact  the  vein  is  not  traced  or  shown  to  have  iMissed  into  the 
latter  location. 

Fiahcr  r.  Hcymour,  23  Colo.  542,  49  Pac.  30  (1807).  A  discovery  to 
support  a  valid  location  must  be  upon  unappropriated  public  land.  Where 
the  discovery  was  upon  a  prior  valid  subsisting  location,  the  location 
bl'<^«ed  upon  it  is  invalid. 

Flcifiing  i\  Daly,  12  Colo.  App.  439,  55  Pac.  946  (1899).  Under  Colo.  Gen. 
8t.  §2490,  the  discovery  must  be  made  in  the  discovery  shaft,  and  for 
purposes  of  location  a  discover^'  outside  of  that  shaft  is  not  sufficient 
Where  a  given  formation  is  determined  to  be  a  lode,  the  walU  are  a 
geological  necessity  and  It  is  not  necessary  that  the  discovery  sliaft 
expose  the  walls  of  the  vein. 

Brewster  v.  Shoemaker,  28  Colo.  176,  63  Pac.  309,  89  Am.  St  R^.  188, 
53  L.  R.  A.  793  (1900).  The  order  of  time  in  which  the  requirements  for 
a  valid  location  are  complied  with  is  Immaterial,  provided  that  they  all 
are  complied  with  before  intervening  rights  of  third  parties  accrue. 
Hence,  hi  the  abs^ice  of  intervening  rights,  a  claim  is  valid  although 
there  is  no  discovery  of  mineral  within  the  limits  of  the  claim,  until  all 
the  acts  of  location  had  been  performed.  "All  these  oth^r  steps  having 
been  taken  before  a  valid  discovery,  and  a  valid  discovery  then  following,  it 
would  be  a  useless  and  idle  ceremony  which  the  law  does  not  require,  for 
the  locators  again  to  locate  their  claim,  and  reflle  their  location  certificate^ 
or  file  a  new  one.*' 

DefMidantB  in  driving  a  tunnel  under  another's  land,  under  an  agree 
ment  with  the  owner,  struck  a  vein  about  250  feet  under  the  surface  of  the 
ground.  D^endants  ascertained  how  many  degrees  the  vein  dipped  and 
calculated  from  that  the  point  where  the  rein  should  come  to  the  surface. 
Using  this  as  an  initial  point,  the  boundaries  of  the  claim  were  designated 
and  all  the  statutory  steps  necessary  for  a  location  were  taken,  bat  no 
tracing  of  the  vein  upwards,  nor  any  surface  work  was  done.  Held  that  thio 
underground  discovery  was  sufficient  to  furnish  the  basis  for  a  valid 
location.  "When,  as  in  the  case  at  bar,  tlie  discovery  is  made  under  ground 
upon  the  dip  of  the  vein,  it  is  fair  to  assume^  in  tlie  abseoce  of  a  con- 
trary showing,  tliat  the  rein  extends  upwards  at  the  same  angle;  and  a 
marking  of  the  boundaries  by  making  the  place  at  whidi  the  Tein,  If  con- 
tinued to  the  surface,  would  be  disclosed,  the  initial  point,  is  a  sufficient 
compliance  with  the  law.  *  *  *  We  do  not  think  it  necessary, 
in  a  discovery  which  is  made  underneath  the  surface,  that  the  locator 
shall,  at  the  risk  of  losing  his  claim,  demonstrate  by  actual  working  that 
the  top  or  apex  is  within  the  limits  of  bis  location.** 

McMiUen  r.  Fermm  Mhk  Co.,  82  Cdlo.  88,  74  Pac.  461,  106  Am.  St  Rep. 
64  (1902),  rehearing  refused  74  Pac.  464  (1903).    The  locator  of  a  mining 
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claim  need  not  be  the  first  discoverer  of  a  vein  or  lode  in  order  to  make 
A  valid  location;  he  may  claim  and  adopt  as  his  own,  and  base  his  loca- 
tion u]K>u,  a  prior  discovery  of  which  he  knew.  But  where  a  state  statute 
requires  that  the  locator  sink  a  discovery  shaft,  showing  a  well  defined 
erevice,  and  iK)st  at  the  ix>iut  of  discovery  a  location  stake,  a  locator  who 
digs  a  discovery  shaft  and  posts  a  discovery  stake  at  a  particular  i)oint 
where  there  is  no  vein  may  not,  after  intervening  rights  have  attached, 
ebandon  this  point  as  his  place  of  discovery  and  claim  that  his  location 
was  valid,  because  when  the  location  was  made  he  knew  tliat  there  was 
a  rein  at  another  part  of  the  claim  some  hundred  feet  from  where  his 
location  certificate  stated  that  he  had  made  his  discovery.  '*The  fact  that 
plaintiflTs  grantor  knew  and  claimed  that  there  had  been  a  former  dis- 
eoT«ry  is  not  equivalent  to,  nor  does  it  supply  the  place  of,  its  selection  by 
blm  as  the  one  on  which  his  location  is  based.*' 

Stale  courts  will  enforce  the  provisions  of  state  laws  requiring  the 
sinking  of  discovery  shafts  and  the  doing  of  other  acts  of  location  not 
required  by  federal  legislation. 

TrcMurv  Tunnel  Min.  d  Reduction  Co,  v.  Boas,  32  Colo.  27,  74  Pac.  888, 
ia"»  Am.  St.  Rep.  CO  (lJJa3).     See  this  cjise  on  imge  300. 

8ulHvan  t\  Sharp,  88  Colo.  346,  80  Pac.  1064  (1905).  A  location  based 
on  a  discovery  within  the  limits  of  another  existing  valid  location  is  void. 

Kfoffat  r.  Blue  Hirer  Gold  Excavating  Co,,  33  Colo.  143,  80  Pac.  139 
(1905).    See  this  case  under  chap.  XIII,  div.  I. 

Idaho. 

AmhvryrU  Min,  Co.  r.  Dap,  12  Idaho,  lOS,  85  Pac.  109  (190(J).  While  a 
valid  mining  location  cannot  be  made  u]>ou  loose  debris  or  slide  rock  with- 
out first  (liscoveriug  a  lode  or  vein  therein,  or  ui)on  a  **hope  or  desire"  to  dis- 
cover by  future  developments,  yet  as  between  prior  and  subsequent  locators 
of  tiie  BJime  ground  as  a  lode  claim,  where  the  prior  locator  has  discovered 
what  he  considers  mineral  indications  and  deposits,  and  has  followed  up 
that  discovery  by  staking  the  claim  and  doing  the  necessary  location  work. 
and  the  latter  comes  along  and  makes  a  disco ver>',  and  locates  a  part  or 
all  of  the  same  ground  covered  by  the  former  location,  and  thereupon  goes 
into  court  to  contest  the  senior  location,  and  in  order  to  sustain  that  contest 
shows  that  the  ground  does  in  fact  contain  valuable  minenil  deposits  as  con- 
templated by  i  2320.  Rev.  St.  W  S..  and  at  the  same  time  contends  that  the 
araior  locator  has  not  nmde  a  mineral  discovery,  the  courts  will  not  ex- 
amine the  evidence  of  the  senior  discovery  with  very  great  strictness,  as 
they  would  in  a  contest  between  a  miner  and  agriculturist,  but  will  view 
the  evidence  tending  to  eatabllsh  the  soiior  locator's  discovery  In  the  moat 
favorable  light  mich  evidence  will  reasonably  Justify. 

Evidence  of  indications  successfully  followed  in  the  district  and  on  con- 
tlgnous  ground  in  attempting  to  find  a  lode  or  mineral  di^poM  la  admlssihle 
lo  determining  whether  or  not  a  valuable  mineral  discovery  has  been  made 
by  one  who  attempts  to  locate  a  lode  claim  on  similar  indications  and 
showing  upon  adjacent  ground. 


276  THE  LAW  OF  MINES  AND  MINING. 

Montana. 

Butte  Consol,  Min,  Co.  v.  Barker,  85  Mont  327,  89  Pac.  902,  90  Pac.  177 

<1907).  Section  3611,  Pol.  Code,  provides  that  the  locator  of  a  lode  claim 
must  sink  a  discovery  shaft  upon  the  lode  or  vein  to  the  d^th  of  at  least 
ten  feet,  or  deeper,  if  necessary  to  show  a  well  defined  crevice  or 
valuable  deposit.  It  is  declared  that  a  crosscut  which  cuts  the  lode 
at  a  depth  of  ten  feet  below^  the  surface  is  equivalent  to  a  dis- 
covery shaft.  Section  3612  provides  for  filing  of  record  a  declaratory 
statement,  which  shall  state  the  dimensions  and  location  of  the  discovery 
shaft  or  crosscut.  Held  (1)  "The  doing  of  this  development  work  and  the 
Mling  for  record  of  the  declaratory  statement  are  purely  statutory  require- 
ments which  the  state  may  rightfully  exact  in  addition  to  the  acts  required 
hy  the  federal  statutes.**  (2)  A  crosscut  which  intersects  or  cuts  the  vein 
132  feet  below  the  surface,  the  only  means  of  reaching  which,  however, 
is  down  a  «haft  located  upon  another  claim,  does  not  meet  the  requirements 
of  the  statute.  The  shaft  must  be  sunk  upon  the  claim,  or  the  crosscut 
must  be  from  an  opening  therein,  the  intention  being  that  the  shaft  or  cross- 
out  together  with  the  declaratory  statement  establish  a  permanent  record 
available  to  any  one  who  would  examine. 

Nichols  t\  Williams,  38  Hont.  552,  100  Pac.  969  (1909).  The  fact  that 
the  discovery  shaft  was  partly  within  the  boundaries  of  an  adjoining  claim 
Is  of  no  consequence,  provided  that  portion  which  is  within  the  boundaries 
o^  the  claim  in  question  is  of  such  dimensions  that  it  is  in  reality  a  shaft 
sunk  upon  that  ground,  visible  to  any  one  who  might  examine  the  ground. 

Butte  Northern  Copper  Co,  i\  Radmilovich,  39  Mont  157,  101  Pac.  1078 
(1909).  The  statute  does  not  require  the  locator  to  sink  his  discovery 
shaft  at  the  point  of  discovery,  but  his  location  notice  must  be  posted  at 
that  point. 

• 

Nevada. 

Si.^on  V.  Sonwiers,  24  Nev.  379,  55  Pac.  829  (1899).  See  this  case  on 
page  344. 

Fox  V.  Myers,  29  Nev.  169,  86  Pac.  793  (1906).  "When  a  locator  of  a 
mining  claim  finds  rock  in  place  containing  mineral  in  sulflclent  quantity 
to  Justify  him  in  expending  his  time  and  money  in  prospecting  and  develop- 
ing the  claim,  he  has  made  a  discovery  within  the  meaning  of  the  statute, 
whether  the  rock  or  earth  is  rich  or  poor,  whether  it  assays  high 
or  low,  with  this  qualification,  that  the  definition  of  a  lode  must  always 
have  special  reference  to  the  formation  and  peculiar  characteristics  of 
the  particular  district  in  which  the  lode  or  vein  is  found.  It  was  never 
iutended  that  in  such  a  case  the  court  should  weigh  scales  to  determine 
the  value  of  the  mineral  found  as  between  a  prior  and  subsequent  locator 
of  a  mining  claim  on  the  same  lode." 

Comp.  I^ws  1908  require  that  the  notice  of  locaton  be  posted  at  the 
"point  of  discovery."    Therefore,  when  a  locator  erects  a  location  monumeni 
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and  puts  his  location  notice  thereon,  he  in  elTect  declares  that  at  that 
point  he  has  made  a  discovery ;  but  inasmuch  as  the  act  does  not  require 
that  the  notice  contain  a  recital  that  a  discovery  has  there  been  made,  the 
notice  containing  such  recital  is  not  prima  facie  evidence  of  a  discovery. 

Where  conflicting  claimants  post  their  notices  at  the  same  point,  a  pre- 
sumption is  warranted  that  discovery  exists  and  that  both  claim  their  dis- 
covery upon  the  same  natural  conditions. 

Oklahoma. 

Bay  V,  Oklahoma  Southern  Qas,  Oil  d  Min.  Co,,  13  Okl.  425,  73  Pac.  936 
(1903).  It  is  essential  to  a  valid  location  of  oil  land  that  oil  has  been  dis- 
covered. A  locator  "is  not  permitted  to  file  a  location  for  the  purpose  of 
siieculation  or  of  prospecting  for  ore  or  oils.  ♦  ♦  •  Neither  will  mere 
surface  indications  support  a  location.  It  is  the  common  experience  of 
persons  of  ordinary  intelligence  that  petroleum  in  valuable  quantities  is 
not  found  on  the  surface  of  the  ground,  nor  is  it  found  in  paying  quantities 
seeping  from  the  earth.  Valuable  oil  is  found  by  drilling  or  boring  Into 
the  Interior  of  the  earth,  and  either  flows  or  is  pumped  to  the  surface,  and 
until  some  body  or  vein  has  been  discovered  from  which  the  oil  can  be 
brought  to  the  surface,  it  cannot  be  considered  of  suflScient  Importance  to 
warrant  a  location  under  the  mineral  laws."  "If  surface  indications  are 
ft  und  6ufl9cient  to  warrant  the  prospector  to  spend  his  time  and  money  on 
the  property  with  the  reasonable  prospect  of  reaching  deposits  of  greater 
commercial  value,  such  Indications  will  protect  the  prospector  as  against 
any  new  locator  until  he  can  follow  up  his  indications  and  make  the  dis- 
covery.   But  such  discovery  is  a  condition  precedent  to  a  valid  location.** 

Oregon. 

Muldrick  v.  Brown,  37  Or.  185,  61  Pac.  428  (1900).  No  right  can  be  ac- 
quired to  a  lode  claim,  before  the  discovery  of  a  vein  or  lode  within  its 
limits;  but  the  flnding  of  ore  or  metalliferous  rock  in  place  in  a  defined 
vein  is  sufficient  to  satisfy  the  statute,  although  it  does  not  contain  ore  in 
pfiying  quantites.  If  the  rock  in  place  is  sufficiently  encouraging  to  war- 
rant an  ordinarily  prudoit  man  in  spending  his  time  or  money  upon  It,  it 
is  sufficient,  as  against  a  subsequent  locator  for  mining  purposes. 

LaOrande  Inv.  Co.  r.  Shaic,  44  Or.  416,  72  Pac.  795,  74  Pac.  919  (1903). 
It  is  necessary,  first,  that  a  vein  or  lode  of  rock  in  place  bearing  minerals 
exists  wittiin  the  boundary  lines  of  tlie  claim ;  and,  second,  that  the  person 
purporting  to  locate  the  claim  has  discovered  this  vein  or  lode,  before  the 
location  of  a  lode  claim  can  be  made.  A  discovery  after  an  attempted 
location  may,  however,  take  effect  and  validate  the  location  by  relation. 
provided  no  valid  discovery  and  location  by  a  third  person  has  intervened. 
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South  Dakota. 

McPhcrson  v.  Julius,  17  S.  D.  98,  95  N.  W.  428  (1903).  There  can  be  110 
valid  niiiiiiig  claim  until  a  discovery  is  made  within  the  lines  of  such 
claim  and  outside  of  the  lines  of  any  other  valid  existing  lode  location. 

Utah. 

Watson  V.  Mayhcrry,  15  Utah,  2G5,  49  Tac.  479  (1897).  The  location  of 
a  mining  claim  is  absolutely  void  when  its  discovery  point  is  within  another 
valid  claim.  Where  this  occurs  the  locator  can  treat  his  location  as 
void  and  make  another  location,  placing  his  discovery  at  a  point 
where  there  is  valuable  mineral,  on  ground  subject  to  location.  But  in 
order  that  such  change  in  the  point  of  discovery  may  be  effectual,  to  enable 
him  to  contest  the  extent  of  another's  location,  it  must  be  made  before  such 
other  person  has  perfected  his  location. 

Hayes  v.  Lavagnino,  17  Utah,  185,  53  Pac.  1029  (1898).  In  order  that 
a  claimant  may  establish  the  validity  of  a  location  it  is  Incumbent  upon 
him  to  show  the  existence  of  mineral  at  the  point  of  his  discover^',  or  In 
its  immediate  vicinity ;  that  is,  that  the  location  was  made  upon  a  vein  or 
lode  of  quartz  or  other  rock  iu  place,  besiring  mineral,  with  the  discover>* 
or  knowledge  on  the  part  of  the  locators,  before  the  location  was  made, 
of  the  existence  of  mineral  there. 

U.  S.  Itev.  St.  2320  does  not  require  that  the  locator  must  be  the  original 
discoverer.  It  is  sufficient  if  a  discovery  has  been  made  and  the  locator 
has  knowledge  thereof. 

Silver  City  Oold  d  Silver  Min.  Co.  v.  Lowry,  19  Utah,  334,  57  Pac.  11 
(1899).  Where  the  original  discovery  of  a  vein  upon  which  a  location  is 
based  is  included  within  the  surface  boundaries  of  a  subsequent  location, 
which  goes  to  patent  without  protest  from  the  owners  of  the  prior  location, 
but  before  such  patent  a  new  discovery  has  been  made  on  the  prior  location, 
without  the  boundaries  of  the  junior  location  as  patented,  and  within  the 
surface  boundaries  of  the  prior  location  as  originally  located,  and  develop- 
ment work  is  being  there  prosecuted  In  good  faith  by  the  owners  of  the 
prior  location,  their  claim  is  valid,  and  holds  as  to  all  ground  not  included 
in  the  patent  of  the  junior  location,  notwithstanding  the  loss  of  the  original 
discovery. 

Copper  Olohc  Min,  Co,  v,  Allnwn,  23  Utah,  410,  64  Pac.  1019  (1901). 
There  must  be  something  beyond  a  mere  guess  on  the  part  of  the  miner  to 
authorize  him  to  make  a  location  which  will  exclude  others  from  tthe 
ground,  such  as  the  discovery  of  the  presence  of  the  precious  metal  at  the 
place  where  the  notice  of  location  is  posted,  or  in  such  proximity  to  it  as 
to  justify  a  reasonable  belief  in  the  existence  of  a  lode  there. 

Rev.  St.  Utah,  §1496,  provides  that  the  locator  must  at  the  time  of 
making  a  discovery  erect  a  monument  at  the  place  of  discovery  and  post 
his  notice  thereon ;  and  §  1497  requires  him  to  mark  his  boundaries  within 
thirty  days  from  the  date  of  discovery.    The  plaintiff  posted  his  notice  on 
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February  6,  1899,  and  marked  his  boundarls  on  March  21,  1890.  The 
eA'ldeDce  failed  to  show  a  discovery,  and  there  was  consequently  no  ralid 
location.  '*To  comply  with  the  provisions  of  the  Revised  Statutes  of  this 
State  and  make  a  valid  location  of  a  mining  claim,  the  locator  must  first 
discover  a  lode  or  deposit  of  mineral  in  place  and  then  erect  thereon,  or  in 
such  doFe  proximity  thereto  as  to  indicate  the  point  selected  as  the  place  of 
discovery,  a  monument,  and  post  thereon  a  notice  of  location,  which  must 
siibstantiiilly  comply  with  the  requirements  of  said  section  149(>.  When 
this  Is  done,  it  fixes  the  discovery  or  initial  point  of  the  claim.  To  perfect 
his  claim  he  must  also,  within  the  time  and  manner  prescribed,  mark  the 
boundaries  of  his  claim  and  file  a  coi)y  of  the  notice  of  location  for  record. 
The  boundaries  so  marked  should  conform  substantially  to  the  location 
indicated  by  the  discovery  monument  and  the  notice  of  location."  See  this 
i-ase  also  on  imge  2SS. 

Reynolds  r.  Pascoc,  24  Utah,  219,  66  Pac.  1064  (1901).  A  location  based 
on  a  discovery  of  minerals  within  the  limits  of  another  valid  and  subsist- 
ing location  is  invalid.  "The  same  discovery  point  cnnnot  be  used  for  the 
location  of  two  or  more  claims  located  uiwn  the  pnl>lic  domain." 

Washington. 

Protective  Min,  Co,  i\  Forrest  City  Min.  Co.,  51  Wash.  643,  99  Pac.  1033 
(1909).  In  the  absence  of  intervening  rights,  the  failure  to  make  a  dis- 
covery until  after  the  lasting  of  notice  and  the  marking  of  the  boundaries 
is  immaterial.  Where  the  discovery  follows  from  work  subsequently  done 
by  the  locator,  his  possessory  rights  under  his  location  are  complete  from 
the  date  of  the  discovery. 

Xational  Mill  d  Min,  Co,  v.  Piccolo,  54  Wash.  617,  104  Pac.  128  (1909). 
A  relocation  is  not  complete  until  the  provisions  of  the  liaws  of  1899,  c. 
45,  S  8,  In  regard  to  the  sinking  of  a  discovery  shaft,  are  complied  with. 
The  marking  of  the  ground  and  posting  of  notices  is  not  sufficient. 

The  proviso  In  8  9  that  the  provisions  as  to  discovery  shafts  shall  not 
apply  west  of  the  summit  of  Cascade  Mountains  does  not  apply  to  reloca- 
tions which  adopt  existing  discoveries. 

Wyoming. 

Whiting  v.  Straup,  17  Wyo.  1,  95  Pac.  849  (1908).  X  staked  an  80  acre 
tract  as  an  oil  placer  mining  claim,  posted  notices,  recorded,  etc.,  but  made 
no  discovery.  He  then  sold  40  acres  to  plaintiff,  abandoning  the  remainder, 
but  a  few  years  later,  as  agent  f6r  defendant,  entered  the  abandoned  40 
acres,  dug  a  well  and  struck  oil.  Held,  whether  the  claim  be  lode  or  placer, 
discovery  of  minerals  within  its  limits  is  essential  to  perfect  a  location, 
whether  it  precede  or  follow  staking,  recording,  etc.,  being  Immaterial  so 
long  as  there  are  no  intervening  rights.  So  at  the  time  X  sold  to  plaintiff 
he  conveyed  nothing.  But  did  the  subsequent  discovery  by  X  on  the  other 
half  of  the  tract  perfect  this  location?    A  placer  claim  Is  limited  to  20  acres 
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for  each  Individual  locator  and  the  aggregate  that  may  be  located  as  one 
claim  by  an  association  of  persons  is  limited  to  160  acres.  When  more 
than  20  acres  is  located  as  one  claim  it  is  now  settled  that  one  dlsoovery 
is  sufficient  for  the  entire  claim.  What  would  have  been  the  effect  of  this 
discovery  had  X  made  it  in  his  own  behalf  is  not  decided,  the  agency  for 
defendant  being  clearly  established.  Location  by  agency  is  just  as  good  as 
by  person  if  antecedently  authorized  or  subsequently  ratified;  and  since 
there  was  no  privity  between  plaintiff  and  defendant,  nor  any  principle  of 
estoppel  X's  discovery  inures  to  the  benefit  of  defendant  and  ousts  plaintiff 
I'uless  he  was  in  such  actual  possession  as  to  block  X  from  making  a  valid 
location  in  defendant's  behalf. 

Fhillips  V.  BHll,  17  Wyo.  26,  05  Pac.  856  (1908).  A  claim  within  which 
the  requisite  deposit  has  been  discovered  will  not  be  rendered  invalid  by 
the  fact  that  the  discovery  shaft  is  only  partly  upon  that  claim  and  partly 
upon  the  adjoining  claim. 

Land  Office  Decisions. 

"Bnt  one  discovery  of  mineral  is  required  to  support  a  mining  location 
under  the  placer  laws  whether  it  be  of  twenty  acres  by  an  individual,  or 
of  ICO  acres  or  less  by  an  association  of  persons."  Union  Oil  Co.,  23  L.  D. 
222  reversed,  and  Ferrell  v.  Hoge,  19  L.  D.  568,  overruled.  Union  Oil  Co,, 
25L.  D.  851  (1807). 

A  charge  that  the  discovery  shaft  was  sunk  on  ground  of  a  prior  valid 
subsisting  location  will  not  be  heard,  where  in  an  action  on  an  adverse 
claim  the  conflicting  ground  had  already  been  awarded  to  the  applicant 
Mitchell  V.  Brovo,  27  L.  D.  40  (1898).  See  other  cases  to  same  effect 
under  chap.  XIV,  div.  II. 

D.  claim  was  located  in  1879  and  patent  applied  for  October  14,  1885. 
Proceedings  were  delayed  by  adverse  claim.  In  1884  T.  claim  was  located 
conflicting  with,  and  including  the  discovery  shaft  of,  D.  Application  for 
patent  of  T.  claim  was  made  April  17,  1886,  entry  July  3,  1886,  and  patent 
issued  Dec.  20,  1890.  When  the  owners  of  T.  made  application  for  a  patent, 
the  owners  of  D.  agreed  not  to  adverse  in  consideration  of  a  conveyance 
of  the  ground  in  conflict  after  patent.  This  conveyance  was  made.  This 
was  held  not  to  work  such  a  loss  of  discovery  as  will  defeat  the  entire 
location  of  D.,  it  appearing  that  the  owners  of  D.  had  been  at  all  times  in 
possession,  and  said  discovery  and  improvements  were  not  made  the  basis 
of  the  location  of  T.  Quere  whether  the  owners  of  D.  were  required  to 
adverse  T.    Duxie  Lode,  27  L.  D.  SS  (1898). 

One  discovery  is  a  sufficient  basis  for  a  placer  location  of  160  acres  by  an 
association.  "But  if  it  is  shown  that  any  area  amounting  to  a  legal  sub- 
division does  not  contain,  or  is  not  valuable  for,  the  deposit  for  which  the 
location  was  made,  it  is  competent  for  this  to  be  shown  by  the  protestants." 
The  burden  of  proof  is  on  the  latter.    Ferrell  v.  Hoge,  27  L.  D.  129  (1898). 

While  a  single  discovery  is  sufficient  to  authorize  the  location  of  a  placer 
claim,  and  may,  in  the  absence  of  any  claim  or  evidence  to  the  contrary,  be 
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treated  as  sufficiently  establishing  the  mineral  character  of  the  entire  tract 
to  Justify  the  patenting  thereof,  such  "discovery  does  not  conclusively 
establish  the  mineral  character  of  all  the  land  included  in  the  claim,  so  as 
to  preclude  further  inquiry  in  respect  thereto."  Where  a  part  of  the 
ground  included  in  a  placet  entry,  in  this  case  20  acres,  is  shown  to  contain 
no  valuable  mineral  deposits,  it  will  be  excluded  from  the  entry.  Ferrell 
V,  Hoge,  29  L.  D.  12  (1899). 

Entry  will  be  allowed  of  two  overlapping  claims,  located  and  held  by 
the  same  party  and  resting  on  separate  discoveries  of  parallel  veins, 
although  the  discovery  in  the  Junior  location  was  made  within  the  limits 
of  the  senior  location  where  the  overlap  is  excluded  from  the  survey  of 
the  latter.  The  later  location  will  be  treated  as  an  abandonment  of  the 
earlier  to  the  extent  of  the  overlap.  The  rule  that  a  location  based  on  a 
discovery  within  the  limits  of  a  prior  existing  valid  location  is  void  is  not 
applicable  where  both  locations  are  made  by  the  same  person.  Qolden 
Link  Min,  Leasing  d  Bonding  Co.,  29  L.  D.  384  (1899). 

A  location  cannot  be  based  on  a  discovery  on  the  dip  of  a  vein  whose 
apex  lies  within  the  lines  of  a  prior  claim.  The  land  department  has 
jurisdiction  to  determine  whether  a  discovery  has  been  made  on  the  dip  or 
the  apex  of  a  vein,  when  that  question  is  raised  by  protest  to  an  application 
for  patent    Bunker  Hill,  etc.,  Co.  v.  Shoshone  Min.  Co.,  .33  L.  D.  142  (1904). 

Discovery  is  indispensible  to  the  validity  of  a  mining  location,  and 
necessarily  must  proceed  or  be  coincident  with  the  perfection  thereof.  The 
right  to  a  patent  must  always  rest  upon  the  basis  of  a  lawful  location, 
and  if  the  element  of  discovery  be  drawn  in  question  so  as  to  involve  the 
rights  of  possession  between  rightful  claimants,  the  department  cannot 
ignore  the  alleged  absence  of  discovery  by  the  applicant  Ordinarily,  the 
question  is  one  to  be  tried  by  a  court  of  competent  jurisdiction  upon  an 
adverse  claim.  Where,  however,  the  question  cannot  be  raised  In  that  way, 
the  land  department  will  entertain  a  protest  and  take  jurisdiction  to 
determine  it.    Rvpp  r.  Heirs  of  HvaUy.  38  L.  D.  aS7  (1910). 

IL    Lkngth   of  Time  Allowed  Afteb  Discoveby  to  Pebtobm   Acts  or 

Location. 

p.  222.  In  addition  to  the  statutes  cited  in  vol.  1,  p.  223,  n.  1, 
see  Arizona  Rev.  St.  1901,  §§  3234,  3244;  Idaho  Civ.  Code,  §  2556; 
Montana  Laws  of  1907,  p.  18 ;  Nevada  St.  of  1907,  p.  419 ;  North 
Dakota  Pol.  Code,  §  1807 ;  Oregon,  2  B.  &  C.  Ann.  Codes,  §  3975 ; 
South  Dakota  Pol.  Code,  §  2539. 

Colorado. 

Sierra  Blanca  Min.  d  Reduction  Co.  v.  Winchell,  35  Colo.  13,  83  Pac.  628 

•(1905).    Mill's  Ann.  St.  813152-4-5,  provide  that  within  sixty  days  from 

the  time  of  making  discovery  a  shaft  ten  feet  deep  shall  be  sunk ;  or  an 
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open  cut,  crosscut  or  tunnel  which  shall  cut  the  lode  at  a  depth  of  ten  feet 
l>elow  the  surface;  or  an  adit  at  least  10  feet  along  the  lode  from  the  pom: 
where  the  lode  may  be  in  any  manner  discovered.  1 3162  provides  for  the 
same  thing  in  relocating  abandoned  claims,  or  that  the  locator  may  sinx 
the  original  discovery  shaft  ten  feet  deeper. 

A  notice  proiierly  made  and  posted  upon  a  valid  discovery  of  mineral 
is  an  appropriation  of  the  territory  therein  described  for  a  period  of  (!0 
days,  and  during  this  period  no  one  can  initiate  title  thereto  which  would 
l»e  rendered  valid  by  the  mere  failure  of  the  first  appropriator  to  i^erform 
the  necessary  dlscoveiTr  work  within  the  time  prescribed  by  law. 

Ingcmarson  v.  Coffey,  41  Colo.  407,  92  Pac.  908  (1907).  (1)  The  sixty 
days  prescribed  by  the  statute  runs  from  the  date  of  discovery  and  posting 
the  discovery  notice,  and  cannot  be  extended  by  changing  the  date  in  the 
notice  or  renewing  the  notice.  (2)  Where  a  lode  had  been  locj\*^iul  and 
abandoned  by  persons  who  had  driven  an  adit  on  the  lode,  which,  after 
at)andonment  had  caved  in  and  was  filled  with  earth,  and  a  subsequent 
locator  placed  his  discovery  notice  on  the  lode  near  the  adit,  and  did  some 
work  in  the  old  adit,  picking  it  on  the  vein  about  472  feet,  and  made  a  new 
face  about  12  feet  high,  such  work  was  not  in  compliance  with  either  of 
the  above  statutes. 

Montana. 

Sanders  t\  A'o6fc,  22  Mont.  110.  53  Pac.  1037  (1899).  U.  S.  Rev.  St.  2324, 
requiring  the  location  to  be  distinctly  marked  on  the  ground,  does  not  re- 
quire that  this  be  done  immediately.  Therefore,  §|  3611-3612,  Pol.  (3ode  of 
Montana,  giving  a  locator  90  daj's  from  the  time  of  posting  a  nolire  of 
his  location  in  which  to  define  the  boundaries  of  his  claim  and  to  record 
the  location,  is  not  in  conflict  with  the  act  of  Congress.  Under  the  statutes 
of  Montana  in  question  a  locator  may,  if  in  good  faith,  at  any  time  be- 
fore the  expiration  of  the  90  days,  use  his  discovery  post  as  a  pivot  and 
move  his  lines  in  any  direction,  notwithstanding  intervening  locatfons  by 
other  persons.  Hunt,  J. :  "If  the  questions  which  we  have  discussed  were 
res  Integra,  we  should  be  disposed  to  take  a  view  of  the  federal  statute 
(section  2324)  differing  from  the  rule  of  Erhardt  v.  Boaro,  supra,  and  to 
agree  with  the  California  and  Oregon  cases  cited,  which  interpret  the  law 
as  requiring  an  innnedlate  marking  of  the  location  on  the  ground,  so  that 
the  boundaries  can  be  readily  traced,  or  that  a  possessio  pedis  be  had  until 
tLey  can  be  so  marked  within  a  reasonable  time.  There  is  a  great  deal 
to  be  said  in  support  of  the  argument  that  Congress  never  meant  to  allow 
the  discoverer  to  stop  his  work,  leave  his  claim,  and  postpone  marking 
his  boundaries  for  any  period  of  time.  The  effect  of  the  present  construc- 
tion is  to  give  advantages  to  the  discoverer  beyond  what  the  statute  seons 
to  fairly  contemplate;  and  yet,  if  the  right  to  postpone  the  marking  of  the 
boundaries  for  90  days  exists,  there  is  no  escape  from  the  conclusion  that 
the  right  to  swing  in  good  faith  during  that  time  goes  with  it  This  is  so 
because  the  reason  for  allowing  the  right  to  postpone  Is  to  definitely  ascer- 


DISCOVERY  A\D  LOCATION  OF  CLAIMS.  283 

tain  the  strike,  so  that  the  discoverer  may  secure  the  benefit  of  his  location 
before  marking.  Therefore,  where  the  discoverer  gives,  as  he  must  under 
the  State  statute,  the  general  course  of  his  vein  in  his  discovery  notice,  and, 
notwithstanding  those  courses,  he  can  postpone  marking  the  ground  for  90 
days  thereafter,  so  that  the  boundaries  of  his  claim  may  be  traced,  it  should 
necessarily  follow  that,  if  tiie  course  given  in  the  notice  posted  Is  not  the 
true  course  of  the  lode  as  ascertained,  he  may  swing  his  claim  so  as  to  in- 
clude within  his  boundaries  ground  that  was  not  embraced  in  the  notice 
of  discovery  .provided  it  includes  the  true  course  of  the  vein  claimed.  This 
right  to  postpone  thus  gives  a  discoverer  a  circle  to  move  his  claim  in 
until  he  marks  its  boundaries,  the  radius  of  the  circle  being  ordinarily  a 
distance  equal  to  the  longest  distance  claimed  from  the  point  of  discovery. 
This,  for  a  time,  practically  withdraws  a  large  area  from  the  public  don^aln, 
and  compels  prospectors  to  abide  the  time  when  the  discoverer  of  a  vein 
may  elect  to  mark  his  ground.  We  doubt  if  Congress  ever  intended  such  a 
consequence.  The  question,  however,  Involves  federal  laws  and  statutes 
complementary  of  federal  laws;  so  we  feel  bound  by  the  interpretations 
of  the  T'nited  States  courts,  hence  dismiss  the  subject  with  the  foresoliisj 
observations  of  our  own." 

Bramleit  r.  Flick,  23  Mont.  95,  57  Pac.  869  (1899).  Under  Comp.  St. 
dlv.  5,  S  1477,  which  allowed  20  days  in  which  to  complete  a  location  and 
make  the  necessary  record,  a  person  who  posted  his  notice  In  good  faith, 
in  plain  view,  with  the  intention  to  complete  his  location  within  the  pre- 
scribed 20  days,  after  prospecting  sufficiently  to  enable  him  to  determine 
the  course  or  strike  of  the  vein,  thereby  acquired  a  right  to  all  the  ground 
legitimately  covered  by  his  notice,  to  the  exclusion  of  any  other  person 
endeavoring  to  locate  any  part  of  it  by  means  of  a  junior  discovery,  even 
though  the  latter  person  recorded  such  junior  discovery  and  location  with- 
in the  20  days. 

Dolan  t\  Passmorc,  34  Mont  277,  85  Pac.  1034  (1906).  The  provision 
of  1 3611,  Pol.  Code  of  Montana,  that  the  locator  must  sink  a  shaft  on  the 
lode  to  the  depth  of  at  least  ten  feet  from  the  lowest  part  of  the  rim 
at  the  surface,  or  deeper,  if  necessary  to  show  a  well  defined  crevice 
or  valuable  deposit,  within  ninety  days  of  discovery.  Is  mandatory  and  must 
be  substantially  followed  in  order  that  the  locator  may  acquire  any  right 
nnder  his  location.  (This  subject  is  now  governed  by  Montana  Laws  of 
190T,  p.  22,  where  it  is  provided  that  the  period  of  time  prescribed  for  the 
performance  of  any  act  in  connection  with  the  location  of  mining  claims 
shall  not  be  deemed  mandatory  where  the  act  is  performed  before  the 
rights  of  third  parties  have  intervened.) 

Oregon. 

Crourn  Point  Min.  Co.  t?.  Crismon,  39  Or.  364,  G5  Pac.  87  (1901).  The 
failure  of  the  locators  of  a  mining  claim  to  mark  Its  boundaries  on  the 
ground  within  six  months  after  the  posting  of  the  discovery  notice  cannot 
be  taken  advantage  of  by  a  subsequent  locator  who  did  not  make  his  lo- 
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cation  until  after  the  prior  locators  had  marked  the  boundaries  of  their 
claim  on  the  ground. 

Utah, 

Copper  Globe  Min,  Co,  v.  AUman,  23  Utah,  410,  64  Pac.  1019  (1901).  See 
this  case  on  pages  278  and  288. 

Washington. 

Union  Min.  d  Mill.  Co.  v.  Leitch,  24  Wash.  585,  64  Pac.  829,  85  Am.  St. 
Ilep.  961  (1901).  The  United  States  statutes  do  not  limit  any  Ume  within 
which  the  discoverers  of  a  vein  must  mark  the  boundaries  of  their  claim  so 
that  the  same  may  be  readily  traced  upon  the  ground,  and  in  the  absence 
of  state  legislation  or  local  regulation  of  this  matter,  a  person  who  dis- 
covers a  vein,  erects  a  monument  at  the  point  of  discovery,  and  posts  there- 
on a  notice  claiming  the  statutory  number  of  feet  in  a  given  direction,  Is 
entitled  to  a  reasonable  time  thereafter  to  mark  his  boundaries  so  that 
the  same  may  be  readily  traced  on  the  ground.  Where  the  discoverers 
became  sliort  of  provisions  and  liad  to  leave  the  place  of  discovery  to 
obtain  them,  eight  days  was  held  by  the  court  to  be  a  reasonable  time  for  the 
marking  of  the  boundaries.  The  court  disapproves  the  decisions  of  NewblU 
v  Thurston,  65  Cal.  419,  4  Pac.  400,  vol.  1.  p.  230,  and  Patterson  v.  Tarbell, 
26  Or.  29,  37  Pac.  76,  vol.  1,  p.  226. 


III.    Location  of  Claims. 

p.  227.  The  only  act  of  location  which  is  prescribed  by  con- 
gress is  the  marking  thereof  on  the  ground.  Subject  to  this  re- 
quirement, the  miners  of  any  mining  district  may  make  any 
regulations  governing  the  location  which  do  not  conflict  with  the 
laws  of  the  United  States  or  with  the  laws  of  the  state 
or  territory  in  which  the  district  is  situated.  Rev.  St. 
2324.  This  statutory  provision  is  held  to  authorize  legis- 
lation by  the  states  and  territories  governing  the  location  of 
mining  claims  upon  the  public  lands  situated  within  their  bound- 
aries. The  acts  prescribed  by  such  legislation,  as  well  as  the 
miner's  regulations,  therefore,  become  essential  parts  of  the  loca- 
tion which  is  not  completed  until  they  are  performed. 

Although  there  may  be  a  logical,  or  even  a  prescribed,  order 
in  which  the  series  of  acts  constituting  location  should  be  done, 
it  is  not  essential  that  they  should  be  performed  in  this  or  in 
any  particular  ordor.  It  is  sufficient  if  they  are  all  performed 
before  anV  intervening  adverse  rights  accrue. 
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United  States. 

PeHffo  V.  Erwin,  85  Fed.  904  (1898).  0.  C.  D.  Utah.  "Before  the  dis- 
covery of  a  vela  on  the  unappropriated  public  land  of  the  United  States, 
there  can  be  no  location.  But  the  order  in  wtdch  the  acta  requisite  to  a 
location  are  done  is  immaterial,  provided  they  are  completed  before  the 
rights  of  other  parties  intervene." 

Waiton  V.  Wild  Goose  Min.  d  Trading  Co.,  60  G.  G.  A.  155,  123  Fed.  209 
(1903).  9th  Circ.  "Under  the  laws  of  the  United  States,  the  requisites 
of  a  valid  location  of  placer  mining  claims  are :  First.  The  ground  sought 
to  be  located  must  be  vacant,  unappropriated  mineral  land  belonging  to 
the  government  of  the  United  States.  Second.  The  location  must  be 
marked  on  the  gn^und  so  that  its  boundaries  can  be  readily  traced.  Third. 
Discovery  of  mineral  in  the  ground."  "It  is  not  necessary  that  the  acts 
requisite  to  perfect  a  mineral  location  be  performed  in  any  particular 
order;  it  is  sufficient  if  they  are  all  performed  before  any  subsequent 
location  is  made." 

Butie  City  Water  Co.  v.  Baker,  196  U.  S.  119,  49  Law.  Ed.  409  (1905). 
By  the  constitution  the  power  is  conferred  on  the  congress  to  dispose  of  the 
public  lands  and  to  determine  the  conditions  upon  which  they  shall  be  dis- 
posed of.  Having  prescribed  the  main  and  substantial  conditions  of  dis 
posal,  it  may  entrust  the  detemination  of  minor  and  subordinate  regula- 
tions to  the  inhabitants  of  the  mining  district  or  state  in  which  the  par- 
ticular lands  are  situated.  Such  power  Is  delegated  to  the  body  of  miners 
in  the  several  mining  districts  by  Rev.  St  2319.  While  there  is  no  direct 
grant  of  authority  to  the  states  to  legislate  respecting  locations,  yet  there 
is  a  clear  recognition  of  such  legislation  in  Rev.  St  2319,  2322,  2324,  2338 
and  2339.  Nearly  all  of  the  mining  states  have  passed  statutes  prescribing 
additional  regulations  in  respect  to  the  location  of  mining  claims,  the 
validity  of  which  has  been  recognized  in  many  cases.  This  question  must 
therefore  be  considered  as  settled,  and  the  requirements  Imposed  on  loca- 
tions by  state  legislation  must  be  complied  with. 

Creede  d  Cripple  Creek  Min.  d  Mill.  Co.  v.  Uinta  Tunnel  Min.  d  Transp. 
Co.,  196  U.  S.  337,  49  Law.  Ed.  501  (1905).  "Location  is  the  act  or  series 
of  acts  by  which  the  right  of  exclusive  possession  of  mineral  veins  and  the 
surface  of  mineral  lands  is  vested  in  the  locator.  For  this  the  only  require- 
ment made  by  Congress  is  the  marking  on  the  surface  of  the  boundaries 
of  the  claim.  By  section  2324,  however,  Congress  recognized  the  validity 
of  any  regulations  made  by  the  miners  of  any  mining  district  not  In  con- 
flict with  the  laws  of  the  United  States  or  the  laws  of  the  State  or  Territory 
within  which  the  district  is  situated.  This  Is  held  to  authorize  leglsUitiou 
by  the  State.  Thus  in  Belk  v.  Meagher,  104  U.  S.  279,  284,  26  Law.  Ed. 
735,  it  was  said : 
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*A  location  Is  not  made  by  taking  possession  alone,  but  by  working  on 
the  ground,  recording  and  doing  whatever  else  is  required  for  that  puriwse 
by  the  acts  of  Congress  and  the  local  laws  and  regulations.' 

In  Kendall  v.  San  Juan  Min.  Co.,  144  U.  S.  C58,  6C4,  36  Law.  Ed.  583, 
is  this  language: 

'Section  2824  of  the  Ilevised  Statutes  makes  the  manner  of  locating  min- 
ing claims  and  recording  them  subject  to  the  laws  of  the  State  or  Terri- 
tory, and  the  regulations  of  each  mining  district,  when  they  are  not  in 
conflict  with  the  laws  of  the  United  States.'  '* 

''Returning  now  to  the  matter  of  location,  the  Colorado  statutes  in  sub- 
Ktnnce  require: 

*1.  To  place  at  the  iioint  of  discovery,  on  the  surface,  a  notice  containing 
ti^e  name  of  the  lode,  the  name  of  the  locator  and  the  date  of  the  discover^'. 

'2  Within  sixty  days  from  the  discovery,  to  sink  a  discovery  shaft  ten 
feet  deep  showing  a  well-defined  crevice. 

'3.  To  mark  the  surface  boundaries  by  six  posts,  one  at  each  comer 
and  one  at  the  center  of  each  side  line,  hewed  or  marked  on  the  side  or 
sides  in  towards  the  claim. 

'4.  The  disclosure  of  the  lode  in  an  open  cut,  cross  cut  or  tunnel  suffices 
instead  of  a  ten-foot  shaft. 

'5.  Within  three  months  from  date  of  discovery  he  must  file  a  location 
certificate  with  the  county  recorder  giving  a  proper  description  of  the 
claim,  and  containing  also  the  name  of  the  lode,  the  name  of  the  locator, 
the  date  of  the  lociition,  the  number  of  feet  in  length  on  each  side  of  the 
center  of  the  discovery  shaft  and  the  general  course  of  the  lode.'  Morri- 
son's Mining  Rights,  11th  ed.,  p.  59. 

The  issue  of  a  patent  for  a  lode  claim  in  Colorado  is  therefore  not  only 
a  conclusive  adjudication  of  the  fact  of  the  discovery  of  tlie  mineral  vein, 
but  also  of  com))liance  with  these  several  provisions  of  its  statutes.  The 
Supreme  Court  of  that  State  has  decided  that  the  order  is  not  essential, 
providing  no  Intervening  rights  have  accued." 

Alaska. 

Neman  v.  Griffith,  1  Alaska,  2fJ4  (1901).  The  order  of  events  in  the 
location  of  a  mining  claim  is  immaterial.  If  it  api)ears  that  each  act 
required  by  statute  has  been  performed,  and  the  claimant  is  in  possession 
thereunder  prior  to  any  intervening  rights,  the  claim  willl)e  sustained. 

Banu'ttr  r.  Frccinan,  2  Alaska,  280  (IIKM).  See  this  case  on  pajce  271. 

Redden  r.  Harlan,  2  Alaska,  402  (1005).    See  this  oise  on  page  271. 

Bulette  r.  Dodge,  2  Alaska,  427  (1905).  **Whlle  marking,  recording  and 
disco ver3'  are  each  necessary  to  the  creation  of  a  valid  placer  claim,  it 
Is  not  material  in  what  order  they  are  performed.  No  claim,  however.  Is 
lierfected  until  discovery,  and,  as  a  general  rule,  if  after  A.  has  marked  and 
recorded,  B.  marks,  records  and  discovers  mineral,  the  claim  is  B's." 

''Three  acts  must  necessarily  concur  to  bring  into  existence  a  valid 
placer  mining  location :   First,  there  must  be  such  a  marking  of  the  bound- 
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aries  of  the  claim  by  stakes  or  other  i)ermanent  monuments  that  they  can 
be  readily  traced;  second,  a  notice  of  the  location,  describing  the  claim 
with  reasonable  certainty,  must  be  filed  and  recorded  in  the  precinct  where 
the  claim  lies  within  ninety  days  from  the  date  of  the  discovery  of  the 
claim;  and  third,  a  discovery  of  mineral  must  be  made  within  the  limits 
of  the  claim.  When  these  three  acts  are  completed,  and  not  before,  the 
claim  is  perfected,  provided  other  rights  have  not  iiitervened." 

Marking  the  boundaries  and  recording,  without  any  attempt  to  find  min- 
eral on  the  claim,  or  without  discovery,  would  be  justly  treated  as  a  mere 
speculative  proceeding  and  would  not  of  itself  initiate  any  right. 

California. 

Dnogett  V.  Yreka  Min.  d  Mill  Co,,  149  Cal.  357,  86  Pac.  908  (lUOG).  The 
validity  of  a  mining  location  depends  upon  a  substantial  compliance  by  the 
locator  with  the  requirements  of  the  act  of  congress,  discovery  of  a  vein, 
marking  the  location  so  that  the  surface  l>oundarles  can  be  readily  traced, 
and,  if  the  locator  would  acquire  any  extralateral  rights  on  the  dip  of  th« 
vein,  making  the  end  lines  of  the  location  parallel.  Posting  or  recording 
of  notice  of  location  is  not  required  by  act  of  congress,  and,  in  the  absence 
of  local  laws  requiring  it,  such  notices.  If  posted,  have  no  legal  effect  or 
value  except  as  evidence  as  to  the  boundaries,  provided  there  are  witnesses 
who  saw  the  monuments  placed  or  standing. 

Colorado. 

Nealey  v.  Rupp,  37  Colo.  25,  86  Pac  1015  (1906).  The  general  rule  is 
that  the  order  in  which  the  various  steps  requisite  to  make  a  valid  location 
of  a  mining  claim  are  taken  is  immaterial,  provided  they  are  completed 
before  the  rights  of  third  parties  Intervene. 

Montana. 

Muret  V.  Dillon,  30  Mont.  117.  75  Pac.  963  (1904).  The  statutes  of  Mon- 
tana (Pol.  Code.  8  3610  et  seq.),  retiulring  certain  acts  to  be  performed 
by  a  locator  in  addition  to  those  prescribed  by  the  acts  of  congress,  are 
^wtetltotional.  They  do  not  violate  §3,  art.  4.  of  the  Constitution  of  ilie 
Uaitod  States. 

Oregon. 

M'Hffht  r.  Lyons,  45  Or.  167,  77  Pac.  81  (1904).  The  state  may  prescribe 
any  reasoaiable  regulations  In  addition  to  the  federal  requirements.  Tiii* 
reqairements  contained  In  B.  &  C.  Comp.  fiS  3975-77,  are  reasonable.  They 
provide  for  the  posting  of  notice  audits  contents,  the  marking  of  boundaries 
by  monuments  of  prescribed  size,  the  recording  within  (M)  days  of  a  copy  of 
the  notice  and  an  affidavit  that  adiscovei-y  shaft  has  been  sunk  10  feet  or 
equivalent  discovery  work  done.     Compliance  with  these  requirements  is 
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essential  to  the  validity  of  a  location.  It  is  a  condition  precedent  to  Uic 
completion  of  a  valid  location. 

Sharkey  v.  Candiani,  48  Or.  112.  85  Pac.  219,  7  L.  R.  A.  (N.  S.)  791 
(1906).  Statutes  prescribing  the  conditions  to  be  performed  to  properly 
locate  a  mining  claim  are  designed  as  guides  only,  to  determine  the  rights 
of  conflicting  claimants,  thus  permitting  the  proper  marking  of  a  location 
or  discovery  of  mineral  at  any  time  before  adverse  rights  attach. 

Only  adverse  claimants  under  a  subsequent  notice  or  notices  can  question 
the  sufficiency  of  a  location. 

Utah. 

Copper  Olohe  Min.  Co.  v.  Allman,  23  Utah,  410,  64  Pac.  1019  (1901).  The 
right  of  a  state  to  pass  acts  supplementing  the  act  of  congress  in  respect 
to  the  location  of  mining  claims  is  recognized  by  Rev.  St  2324.  The  locator 
t)?iist  therefore  comply  with  the  requirements  of  Rev.  St  Utah,  %  1496,  that 
nt  the  time  of  making  discovery  he  must  erect  a  monument  at  the  place  of 
discovery  and  post  his  notice  thereon ;  and  of  §  1497  that  he  must  mark 
his  boundaries  within  thirty  days  from  the  date  of  discovery. 

"A  mining  location  is  not  perfected  until  all  of  the  essential  statutory 
requirements  are  performed.  A  locator  of  a  mining  claim  only  acquires 
exclusive  right  to  the  possession  of  the  claim  when  all  of  the  necessary  re- 
quirements of  a  valid  location  are  observed,  and  if  he  neglects  to  perform 
any  necessary  requirement  within  the  time  prescribed  by  statute  his 
attempted  location  is  of  no  avail  as  against  an  intervening  location  peace- 
ably and  regularly  made  and  covering  the  same  ground,  although  he  shall 
have  performed  the  neglected  requirements  after  the  inception  of  the  second 
location."    See  this  case  also  on  page  278. 

A,    Marking  the  Location  on   the  Ground. 

p.  227.  The  supreme  court  of  the  United  States  has  decided  in 
McKinley  Creek  Min.  Co.  v.  Alaska  United  Min.  Co.,  183  U.  S. 
563,  46  Law.  Ed.  331,  that  a  location  of  a  placer  claim  may  be  dis- 
tinctly marked  on  the  ground  by  the  mere  posting  of  a  location 
notice,  provided  its  contents  are  a  suflBcient  guide  to  the  ready 
tracing  of  the  boundaries.  In  the  absence,  therefore,  of  state  or 
local  regulation,  no  marking  of  comers  or  of  lines,  nor  any  phys- 
ical indication  beyond  the  posting  of  such  a  notice,  is  essential  to 
the  location  of  such  a  claim.  A  notice  which  identifies  the  claim 
with  a  government  subdivision  is  therefore  sufficient  without  the* 
accompaniment  of  physical  designation.  In  Arkansas,  the  ap- 
plication of  this  doctrine  is  confined  to  cases  where,  as  was  the 
case  in  McKinley  Creek  M.  Co.  v.  Alaska  United  M.  Co.,  the  notice 
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contains  a  description  identifying  the  claim  with  reference  to 
some  natural  object  or  permanent  monument. 

The  sufficiency  of  the  marking  of  the  claim  being  a  question 
of  fact  and  for  the  jury,  it  follows  that  the  question  whether  or 
not  the  contents  of  a  notice  posted  on  a  placer  claim  are  such  as 
to  enable  the  boundaries  to  be  traced  is  likewise  one  of  fact,  and 
referable  to  that  tribunal. 

There  does  not  seem  to  be  any  disposition  on  the  part  of  the 
courts  to  apply  the  rule  in  the  McKinley  Creek  case  to  lode 
claims. 

On  the  other  hand,  where  the  claim  has  been  marked  by 
physical  monuments,  it  is  not  necessary  in  the  absence  of  a  local 
statutory  requirement  that  these  be  described  in  the  posted 
notice.  Indeed,  the  visible  monuments  control  the  description 
contained  in  the  notice,  if  the  claim  marked  by  the  former  is 
substantially  the  same  as  that  described  in  the  latter. 

When  the  land  is  relocated,  the  relocator  may  adopt  posts  and 
stakes  which  he  finds  upon  the  ground  erected  by  others  if  they 
are  sufficient ;  or  if  they  are  insufficient,  he  may  repair  or  restore 
them. 

In  regard  to  the  right  to  change  boundary  lines,  after  they 
have  been  marked,  so  as  to  take  in  new  territory,  see  "Amend- 
ment of  the  Record"  on  page  315,  below. 

In  addition  to  statutes  cited  in  vol.  1,  p.  228,  n.  1,  see  Arizona 
Rev.  St.  1901,  §§  3232,  3236,  3242,  3243;  Idaho  Civ.  Code,  §§  2557, 
2563 ;  Montana  Laws  of  1907,  p.  18 ;  Nevada  St.  of  1907,  p.  419, 
Comp.  Laws,  §  220 ;  New  Mexico,  Laws  of  1899,  c.  57,  p.  Ill ; 
North  Dakota  Pol.  Code,  §  1805 ;  Oregon,  2  B.  &  C.  Ann.  Codes, 
§  3975 ;  South  Dakota  Pol.  Code,  §  2537 ;  Washington  3  Bal.  Ann. 
Codes,  §  3151a;  Wyoming  Rev.  St.  1899,  §§  2548,  2553.  And  see, 
also,  present  L.  0.  Regs.  par.  10. 

United  States. 

Del  Monte  Min.  d  M.  Co.  v.  Last  Chance  Min,  d  M.  Co,,  171  U.  S.  55,  43 
Ijblw.  Ed.  72  (1896).  Brewer,  J.:  "Congress  has  not  prescribed  how  the 
location  shaU  be  made.  It  has  simply  provided  that  it  *must  be  distinctly 
marked  on  the  ground  so  that  its  boundaries  can  be  readily  traced/  leaving 
the  details,  the  manner  of  marking,  to  be  settled  by  the  regulations  of  each 
mining  district  Whether  such  location  shall  be  made  by  stone  posts  at  the 
four  comers,  or  by  simply  wooden  stakes,  or  how  many  such  posts  or  stakes 
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shall  be  placed  along  the  sides  aud  ends  of  the  location,  or   what   other 
matter  of  detail  must  be  pursued  in  order  to  perfect  a  location,  is  left  to 
the  varying  judgments  of  the  mining  districts.    Such  locations,  such  mark- 
ings on  the  ground,  are  not  always  made  by  experienced  surveyors,     in- 
deed, as  a  rule,  it  has  been  and  was  to  be  expected  that  sucli  loiatioiis  aud 
markings  would  be  made  by  the  miners  themselves — men  ine.\i>eL'ieuced  in 
tiie  matter  of  surveying,  and  so  in  the  nature  of  thiugs  there  must  fre- 
quently be  dlsi^utes  as  to  whether  any  particular  location  was  sutliciently 
aud  distinctly  marked  on  the  surface  of  the  ground.    Especially  is  this  true 
in  localities  where  the  ground  is  wooded  or  broken.    In  such  localities,  the 
posts,  stakes  or  other  particular  marks  required  by  the  rules  and  r^ula- 
tious  of  the  mining  district  may  be  placed  in  and  ui)on  the  ground,  aud  yet, 
owing  to  the  fact  that  it  is  densely  wooded,  or  that  it  is  very  broken,  such 
marks  may  not  be  perceived  by  the  new  locator,  and  his  own  location 
marked  on  the  ground  in  ignorance  of  the  existence  of  any  prior  claim. 
And  in  all  places  iK)St8,  stakes  or  other    monumeuts,    although    sufficient 
at  first  and  clearly  visible,  may  be  destroyed  or  removed,  and  nothing 
remain  to  indicate  the  boundaries  of  the  prior  location.    Further,  when 
any  valuable  vein  has  been  discovered  naturally  many  locators  hurry  to 
seek  by  early  locations  to  obtain  some  part  of  that  vein,  or  to  discover  and 
appropriate  other  veins  in  that  vicinity.    Experience  has  shown  that  around 
any  new  di^'Co^e^y  there  quickly  grows  up  what  is  calletl  a  mining  camp, 
and  the  contiguous  territory  is  prospected  and  locations  are  made  in  every 
direction.     In  the  haste  of  such  locations,  the  eagerness  to  get  a  prior 
right  to  apportion  of  what  is  supposed  to  be  a  valuable  vein,  It  is  not  stninge 
that  many  conflicting  locations  are  made,  and  indeed,  in  every  mining  camp 
where  large  discoveries  have  been  made  locations,  in  fact,  overlap  each 
other  again  and  again.     McEvoy  v.  Hyman,  25  Fed.  596,  600.     This  con- 
fusion and  conflict  Is  something  which  must  have  been  expected,  foreseen — 
something  which  in  the  nature  of  things  would  happen,  and  the  leglslatioB 
of  CJongress  must  be  interpreted  in  the    light    of    such    foreseen    contin- 
gencies/* 

PcHgo  r.  Encin,  85  Fed.  904  (1898).  C.  C.  D.  Utah.  The  fact  that  one 
of  the  stakes  of  a  location  was  placed  upon  an  adjoining  patented  claim, 
a  portion  of  which  was  included  in  the  lines  of  the  location,  does  not  in- 
validate the  location,  when  the  evidence  clearly  shows  that  the  locator  only 
Intended  to  claim  that  portion  of  the  premises  not  In  conflict. 

'* While  the  mining  laws  of  the  United  States  require  that  a  location 
shall  be  so  marked  on  the  ground  that  Its  boundarleB  can  be  reAdily  traced, 
they  do  not  provide  for  a  maintenance  of  such  marking.  If  a  location  be 
once  validly  made,  the  stakes  marking  it  may  disappear  and  nothing  be 
left  to  identify  the  ground  to  any  one  other  than  the  locator  without  In- 
validating the  claim.  If  thereafter  ahother  qualified  locator  bases  a  loca- 
tion on  a  discovery  of  a  vein  without  the  first  claim,  not  then  subject  to 
relocation,  he  gains  no  right,  because  he  has  discovered  no  vein  on  the  land 
of  the  United  States  open  to  exploration;  but  If,  having  discovered  a  vein 
on  the  lands  so  open  to  exploration,  he  unwittingly  places  one  or  more  of 
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his  sUikes  un  the  land  already'  claimed,  there  seeius  no  reason  to  avoid  hi.H 
claim  to  the  unappropriated  land  by  rejison  of  the  mistake." 

Smith  r.  Neiccll,  86  Fed.  50  (1S98).  C.  C.  D.  I'tah.  A  claim,  in  shai>e 
approximately  a  parallelogram,  was  marked  by  placing  at  each  corner 
subfitantial  stakes,  4  feet  high  and  4  inches  In  diameter.  Similar  stakes 
were  placed  at  the  point  of  discovery  and  on  the  side  lines.  The  location 
notice  was  on  the  discovery  stake  and  upon  a  tree.  This  was  held  to  be 
ii  sufficient  marking.  It  is  not  necessary  tliat  the  stakes  should  be  marked 
with  the  name  of  the  claim.  Having  been  once  so  marked,  the  right  of  the 
locator  w^ould  not  be  affected  by  the  obliteration  of  the  marks  or  the  re- 
moval of  the  notice  without  his  fault. 

Ledoux  V,  Forester,  94  Fed.  COO  (1899).  C.  C.  D.  Wash.  "The  law  is 
equally  mandatory  in  requiring  that  mining  claims  must  be  so  marked  upon 
the  ground  that  the  boundaries  thereof  can  he  readily  traced.  This  require- 
ment is  not  fulfilled  l>y  simply  setting  a  post  at  or  near  the  place  of  dis- 
covery, and  setting  stakes  at  each  of  the  corners  of  the  claim  and  at  the 
center  of  the  end  lines,  unless  the  topography  of  the  ground  is  such  that 
a  person  accustomed  to  tracing  the  lines  of  mining  claims  can,  after  residing 
the  description  of  the  claim  in  the  posted  notice  of  location,  by  a  reasonable 
and  l)ona  fide  effort  to  do  so,  find  all  the  the  stakes,  and  thereby  trace  the 
lines.  Where  the  country  is  l>roken,  and  the  view  from  one  corner  to 
another  Is  obstructed  by  inten'ening  gulches  and  timber  and  brush. 
It  is  necessary  to  blaze  the  trees  along  the  lines,  or  cut  away  the  brush, 
or  set  more  stakes  at  such  distances  that  they  may  be  seen  from  one  to 
another,  or  dig  up  the  ground  in  a  way  to  indicate  the  lines  so  that  the 
boundaries  may  be  readily  traced.  The  least  that  can  be  required  of 
locators  is  that  the  corner  stakes  shall  not  be  so  fur  apart  as  to  include  an 
area  considerably  greater  than  the  size  of  the  claim  as  described  in  the 
posted  notice,  or  greater  than  the  law  allows  to  be  Included  in  a  single 
claim." 

Wahh  r,  Enrin,  115  Fed.  .^)31  (1902).  C.  C.  I).  Cal.  There  is  a  sutticlent 
compliance^ with  Rev.  St.  2324,  requiring  that  the  location  of  a  mining  claim 
be  distinctly  marked  on  the  ground,  so  that  its  boundaries  can  be  readily 
traced,  where  a  notice  of  location  is  posted  on  a  blazed  tree  standing  upon 
one  of  the  boundary  lines,  and  three  corner  stakes  are  placed  at  stated 
distances  from  the  notice  and  from  each  other,  although,  for  an  unexplained 
reason,  there  is  no  stake  at  the  fourth  comer,  the  distance  of  the  lines 
leading  to  and  from  which,  however,  are  stated  accurately.  "A  surveyor 
would  certainly  be  enabled  without  difficulty  to  ascertain  the  exact  limits 
of  the  location,  and  a  prospector  could  easily  ascertain  the  lines  of  the 
ground  staked  off."  Where  th6  boundaries  of  a  claim  have  been  marked 
properly  the  rights  of  the  locator  are  not  divested  by  the  rmnoval  or 
ebllteration  of  the  stakes,  monuments,  marks  or  notices  without  his  act  or 
fault. 

McKinley  Creek  Min.  Co.  r.  Alaska  United  Min.  Co,,  183  V.  S.  563,  46 
JjAw.  Rd.  331  (1902).  It  was  objected  that  plaintiffs'  locations  were  in- 
valid  because  they  were  not  distinctly  marked  on  the  ground.     Location 
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notices  were  in  evidence,  which  had  been  posted  on  a  stump  by  which 
location  was  claimed  on  "a  placer  mining  claim  1,500  feet  running  with 
the  creek  and  300  feet  on  each  side  from  center  of  creek  known  as  Mc- 
Kinley  Creek,  etc."  The  notice  also  stated  the  distance  from  certain  falls 
on  said  creek  and  the  relation  of  the  adjoining  claim.  "These  notices 
constituted  a  sufficient  location;  the  creek  was  identified  and  between  it 
and  the  stump  there  was  a  definite  relation  which,  combined  with  the 
measurements,  enabled  the  boundaries  of  the  claim  to  be  readily  traced.*' 
Oregon  King  Min.  Co.  v.  Brown,  55  C.  C.  A.  626,  119  Fed.  48  (1902).  9th 
Clrc.  "The  statute  ♦  ♦  ♦  does  not  say  that  the  boundaries  shall  be  in- 
dicated by  physical  marks  or  monuments,  nor  in  any  particular  or  desig- 
nated manner.  The  requirement  is  that  the  location  shall  be  so  distinctly 
marked  on  the  ground  as  that  its  boundaries  may  be  readily  traced.  It  has 
been  many  times  decided  that  any  marking  on  the  ground,  whether  by 
stakes,  monuments,  mounds  or  written  notices,  whereby  the  boundaries  of 
the  location  can  be  readily  traced,  is  sufficient"  The  court  quoted  McKinley 
Creek  Min.  Co.  v.  Alaska  United  Min.  Co.,  183  U.  S.  563,  46  Law.  Ed.  331, 
and  held  that  it  was  error  to  Instruct  the  Jury  that  the  lines  themselves  must 
be  indicated  by  physical  marks  and  measurements,  so  that  one  unfamiliar 
with  surveying  and  without  the  aid  of  measuring  Instruments  could  readily 
see  Just  what  was  claimed.  It  was  assumed  that  the  sufficiency  of  the 
marking  was  a  question  for  the  Jurj'. 

Walton  V  Wild  Goose  Min.  d  Trading  Co.,  60  C.  C.  A.  155,  123  Fed.  209 
(1903).  9th  Clrc.  Whether  there  Is  such  a  marking  of  a  claim  tliat  its 
boundaries  can  be  readily  traced  on  the  ground  is  a  question  of  fact.  "Any 
marking  of  the  ground  claimed  by  stakes  and  monuments  and  written 
notices  whereby  the  boundaries  of  the  claim  can  be  readily  traced  is 
sufficient." 

Visible  stakes  and  monuments  placed  on  the  ground  will  control  the  loca- 
tion of  a  claim  if  inconsistent  with  the  measurements  and  description  coa- 
talned  in  the  location  notices,  provided  the  location  of  the  claim  is 
approximately  the  same  In  both.  The  marking  may  be  done  by  the  agents 
or  employes  of  the  locator.  The  title  to  tlie  claim  is  not  divested  by  the 
obliteration  or  removal,  without  the  fault  of  the  locator,  of  the  strikes  and 
monuments  marking  its  boundaries,  or  of  the  location  notice. 

Tonopah  d  Salt  Lake  Min.  Co.  v.  Tonopah  Min.  Co.,  125  Fed.  408  (1903). 
C.  C.  D.  Nev.  A  locator  of  a  mining  claim  who  has  properly  staked  and 
marked  it  upon  the  ground  cannot  lose  his  rights  thereto  by  any  removal 
of  the  posts  and  monuments  by  strangers,  especially  as  against  a  subsequent 
locator  who  knew  that  the  prior  location  had  been  made  and  could  readily 
have  ascertained  the  lines  of  the  claim  but  made  no  effort  to  do  so. 

Charlton  v.  Kelly,  84  C.  C.  A.  295,  156  Fed.  433  (1907).  9th  Circ.  The 
court  had  Instructed  the  Jury  in  regard  to  marking  the  claim,  in  ])art,  as 
follows:  "The  requirements  of  the  statute  in  this  respect  are  not  neces- 
sarily fulfilled  by  merely  setting  stakes  at  each  of  the  comers  of  the  claim 
and  at  the  center  of  the  end  lines,  unless  the  topography  of  the  ground  and 
the  surrounding  conditions  are  such  that  a  person  accustomed  to  tracing 
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lines  of  mining  claims  can,  after  reading  a  description  of  the  claim  iu  the 
posted  or  recorded  notice  of  location  or  upon  the  stakes,  by  a  reasonable 
and  bona  fide  effort  to  do  so,  find  all  of  the  stakes  and  thereby  readily  trace 
ttie  boundaries.  Where  the  country  is  broken,  or  the  view  from  one  stake 
or  monument  to  another  is  obstructed  by  intervening  timber  or  brush,  it 
may  be  necessary  to  blaase  trees  along  the  line,  or  cut  away  the  brush,  or 
set  more  stakes  at  such  distances  that  they  may  be  seen  from  one  to  the 
other,  in  a  way  to  indicate  the  lines  so  that  the  boundaries  can  be  readily 
traced."  The  court  further  charged  that  it  was  not  for  the  court  to  say 
but  was  for  the  Jury  to  determine  whether  the  marking  was  sufficient.  "We 
find  no  error  in  this  instruction.  The  statute  requires  that  the  location 
must  be  marked  on  the  ground  so  that  its  boundaries  can  be  readily  traced. 
It  does  not  prescribe  or  define  the  nature  of  the  marks  or  the  position  of 
the  same  on  the  ground.  It  is  universally  held  that  any  marking  on  the 
ground  whereby  the  boundaries  of  the  claim  may  be  readily  traced  is 
sufficient  The  instruction  so  given  by  the  court  below  recognized  this  rule. 
It  did  not  confine  the  jury  to  the  consideration  of  stakes  or  other  permanent 
monuments  on  the  ground  and  it  left  to  the  Jury  the  decision  of  the 
question  whether,  from  the  evidence  in  the  case  and  the  topography  of 
the  ground,  a  sufficient  marking  of  tlie  boundaries  of  the  claim  had  been 
made  by  the  plaintiffs  in  error  so  that  the  same  could  be  readily  traced 
by  a  person  making  a  reasonable  effort  to  do  so." 

Alaska. 

Moore  v.  Steelsmith,  1  Alaska,  121  (1901).  "If  the  center  line  of  a  loca- 
tion lengthwise  of  the  claim  up  and  down  the  creek  is  marked  by  a  stake 
or  monument  at  each  end  thereof,  uiK>n  one  or  both  of  which  is  placed  a 
written  notice  showing  that  the  locator  claims  the  length  of  said  line  upon 
the  claim  from  stake  to  stake  and  a  certain  specified  number  of  feet  in 
width  on  each  side  of  the  line,  such  location  of  the  claim  is  so  marked  that 
the  boundaries  may  be  readily  traced,  and,  so  far  as  the  marking  of  the 
location  is  concerned,  is  a  sufficient  compliance  w^ith  the  law." 

Loeser  v.  Gardiner,  1  Alaska.  C41  (1002).  A  record  of  location  which 
describes  the  claim  as  "No.  7  below  dis.  S.  C.  M.  D.,"  and  as  "500  feet  up 
and  down  stream"  in  a  certain  creek,  the  claim  being  marked  by  two  center 
stakes  without  any  specific  limitation  on  the  sides  or  in  area,  is  sufficient. 
The  court  will  take  notice  of  the  fact  that  "it  is  a  custom  among  miners 
In  this  region,  in  locating  placer  mining  claims  along  a  cafion,  gulch  or 
water  course,  to  do  so  by  numbering  them  from  a  discovery  claim,  as  above 
or  below  that  point."  Also  that  "in  addition  to  locating  by  number,  it  is 
also  a  general  custom  ♦  •  •  to  mark  the  boundaries  by  an  upper  and 
lower  center  stake,  upon  one  or  both  of  which  the  miner  places  his  notice 
of  location."  The  court  was  therefore  "of  opinion  that  the  location  in 
question  by  two  center  stakes,  posted  or  written  notices,  and  by  serial 
number,  is  a  sufficient  marking  of  the  location ;  that  under  such  clrcuum- 
stances  the  loundaries  of  the  claim  are  formed  by  side  lines  parallel  to 
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the  center  line,  nnd  by  end  lines  at  riglit  angles  thereto;  that  tlie  side  lines 
shall  be  located  equidistant  from  the  center  line,  and  far  enough  to  enibmce 
20  acres,  and  no  more,  In  the  claim."  When  a  claim  is  once  properly 
marked  on  the  ground,  the  locator's  rights  cannot  be  divested  by  the 
obliteration  of  the  marks  or  removal  of  the  stakes  without  his  fault,  ao 
long  as  he  continues  to  perform  the  necessiiry  work  uiwn  the  ground,  and 
to  comi)ly  with  the  law  in  other  respects. 

Arkansas. 

Worthcn  r.  Sidicay,  72  Ark.  21.^),  79  S.  W.  777  (1904).  Posting  uiwn  a 
tree  a  notice  in  which  the  locator  claims  the  exclusive  right  to  hold, prosi)ect 
and  mine  upon  a  tract  of  land  describeil  by  government  subdivision,  is  not 
a  sufficient  marking  to  effect  a  valid  placer  location.  The  fact  that  the 
land  lias  been  surveyed  and  the  claim  is  for  the  whole  of  a  leg-al  subdivision 
does  not  dispense  with  the  requirement  of  marking  the  location  upon  the 
ground.  The  court  pointed  out  that  the  notice  did  not  contain  a  reference 
to  some  natural  or  i>ernmnent  monument  to  identify  it.  distinguishes!  Mc- 
Ivlnley  Creek  Min.  Co.  v.  Alaska  United  Mln.  Co.,  183  U.  S.  563,  46  Iaw. 
Ed.  331,  and  followed  White  v.  Lee,  78  Cal.  593,  2  Pac.  363,  12  Am.  St  Rep. 
11  r>.     (See  vol.  1,  J).  231.    This  case  had  been  overruled,  see  p.  296,  below.; 

AfaU'cek  r.  Tinslcy,  73  Ark.  610,  85  S.  W.  81  (1905).  Where  one  attempts 
to  make  a  location  by  posting  a  notice  on  a  house,  in  which  he  claims  to 
have  located  a  mineral  claim  on  certain  lands,  but  no  effort  is  made  to 
distinctly  mark  the  location  on  the  ground  so  that  its  boundnries  can  be 
readily  traced,  and  the  notice  does  not  contain  sufficient  description  to 
identify  it  by  reference  to  some  natural  or  permanent  monument,  such 
location  is  invalid. 

Ware  V,  White,  81  Ark.  220.  108  S.  W.  831  (1907).  The  requirements  of 
Key.  St.  2324,  that  the  claim  be  distinctly  marked  on  the  ground  so  that  Its 
boundaries  can  be  readily  traced  and  that  the  recorded  certificate  describe 
the  claim  with  reference  to  some  natural  object  or  permanent  monument 
by  which  it  can  be  Identified,  are  mandatory. 

California. 

Howeth  v\  8ullenget%  113  Cal.  547,  45  Pac.  841  (1896).  Where  a  stake 
three  or  four  inches  in  diameter  and  four  or  five  feet  high  in  a  mound  of 
rocks  is  erected  at  each  end  of  the  center  line  and  at  each  comer  of  the 
claim  and  a  notice  containing  a  description  is  posted  In  conspicuous  places, 
the  location  has  been  distinctly  marked  so  that  its  boundaries  can  be 
readily  traced  within  the  requrement  of  Rev.  St  2324. 

Willcford  V.  Bell,  49  Pac.  6  (1807).  *'The  law  requires  this  marking  of 
the  claim  upon  the  ground  to  be  done  in  such  a  manner  that  any  person  of 
reasonable  intelligence  may  go  upon  the  ground  and  readily  trace  the  claim 

■ 

out,  and  readily  find  the  boundaries  and  limits  of  the  claim  without  in 
structions,  advice,  or  information  from  any  one  or  thing  other  than  the 
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marking  upon  the  ground,  and  it  is  not  necessary  or  required  that  such 
person  shall  have  a  copy  ot  the  notice  of  location  or  necessarily  use  it  in 
tracing  the  boundaries  of  the  claim,  but  where  such  notice  is  posted  upon 
the  claim,  and  constitutes  a  part  of  the  marking  of  such  claim  upon  the 
ground,  it  may  be  used  as  a  part  of  the  means  by  which  the  boundaries 
of  the  claim  can  be  traced." 

McCann  t\  McMillan,  129  Cal.  350.  62  Pac.  31  (1900) .  The  provision  of 
Kev.  St.  2324  that  '*the  location  must  be  marked  on  the  ground,  so  that  its 
boundaries  can  be  readily  traced,"  does  not  require  that  the  recorded  notice 
contain  a  statement  that  the  claim  is  so  marked. 

Conicay  v.  Hart,  129  Cal.  480,  62  Pac.  44  (1900).  Reference  to  and  use 
of  stakes  standing  on  the  ground,  which  had  been  put  in  by  the  locators 
on  a  former  occasion,  is  a  sufficient  compliance  with  the  requiremeut  of 
Kev.  St.  2324  that  *'the  location  must  be  distinctly  marked  on  the  ground 
so  that  its  boundaries  can  be  readily  traced."  It  is  not  necessary  to  put 
in  new  stakes. 

•Eaton  r.  Xorris,  131  Cal.  561,  63  Pac.  856  (1900).  A  locator  of  two 
adjoining  claims  complies  sufficiently  with  the  requirement  that  the  loca- 
tion must  be  distinctly  marked  on  the  ground,  so  that  its  boundaries  can 
be  readily  traced,  where  he  marks  the  comers  of  each  claim  by  stakes,  two 
of  which  are  at  the  ends  of  the  dividing  line,  and  common  to  both  claims, 
some  of  the  stakes  being  in  the  brush  and  some  in  the  open,  blazes  two  sides 
of  an  oak  tree  in  the  middle  of  the  dividing  Hue,  and  ix>sts  notices  of  location 
thereon,  and  develops  the  ledge  on  both  claims  so  as  to  show  its  existence 
and  direction. 

Whether  the  marks  made  by  a  locator  are  of  such  a  character  that  the 
boundaries  can  be  readily  traced  is  a  question  for  the  Jury. 

Yteka  Min.  d  Mill.  Co.  v.  Knight,  133  Cal.  544,  65  Pac.  1091  (1901). 
Where  there  was  a  location  notice  definitely  describing  the  boundaries  of 
a  claim,  and  six  years  after  this  notice  was  recorded  enough  monuments 
were  found  corresponding  with  those  mentioned  in  the  notice  to  enable  the 
boundaries  to  be  traced,'  the  Jury  is  Justified  in  finding  that  the  locators 
originally  marked  the  boundaries  so  that  they  might  be  readily  traced, 
particularly  where  the  adverse  claimant  admitted  his  knowledge  of  the 
location  and  based  his  claim  on  an  alleged  abandonment 

Temescal  Oil  Min.  d  Development  Co.  v.  Salcido,  137  Cal.  211,  69  Pac. 
1010  (1902).  There  is  a  sufficient  compliance  with  the  requirement  of  Rev. 
St.  2324,  that  the  location  be  distinctly  marked  on  the  ground  so  that  its 
boundaries  can  be  readily  traced,  where  the  location  is,  and  is  described 
in  the  notice  of  location  as  being,  coincident  with  a  government  subdivision, 
one  of  the  monuments  of  which  was  standing  when  the  claim  was  located, 
and  the  lines  of  the  government  subdivision  were  run  by  the  locator  and 
lis  comers  marked  by  stakes. 

Kern  Oil  Co.  v.  Crawford,  143  Cal.  298,  76  Pac.  1111,  3  L.  R.  A.  (N.  S.) 
993  (1903).  The  locators  of  a  placer  claim  posted  a  notice  thereon  claiming 
a  quarter  section  as  placer  mining  ground.  They  then  caused  a  survey  to 
be  made  in  order  to  conform  the  boundaries  of  their  claim  to  the  quarter  ^ec- 
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tlon.  They  set  stakes  at  each  corner  thereof,  marked  "N.  E.  CJorner  Section 
32,"  etc.,  and  set  some  laths  to  mark  the  east  line  of  the  claim.  The  stakes, 
however,  were  not  placed  exactly  at  the  true  corners  of  the  quarter  section, 
so  that  there  was  a  strip  of  land  in  the  quarter  section  which  was  not 
embodied  in  the  claim  as  thus  marked.  Held  that  another  person  could  not 
locate  a  claim  on  this  strip.  The  notice  and  stakes  showed  plainly  that  the 
original  locators  claimed  the  entire  quarter  section.  "The  United  States 
had  surveyed  and  marked  the  quarter  section  by  monuments,  and  an  un- 
intentional mistake  in  retracing  the  lines  should  not  be  held  to  be  a  waiver 
by  the  locators  of  the  claim  to  the  whole  quarter  section."  All  that  is 
necessary  is  that  a  third  person,  intending  to  locate,  can  readily  ascertain 
from  what  has  been  done  by  the  prior  locator  the  extent  and  boundaries 
of  the  claim  so  located.  *'The  notice  in  this  case  stated  to  the  world  that 
the  northeast  quarter  of  section  32  had  been  located  as  a  placer  claim.  The 
notice  did  not  have  to  further  state  the  boundaries  of  the  quarter  section, 
nor  did  the  locator  have  to  place  stakes  or  marks  upon  the  ground  to  show 
any  one  the  lines  of  the  quarter  section."  (White  v.  I^ee,  78  Cal.  593,  21 
Pac.  3r3,  12  Am.  St.  Rep.  115,  vol.  1,  p.  231,  overruled.) 

McElligott  V.  Krogh,  151  Cal.  126,  90  Pac.  823  (1907).  The  fact  that 
in  marking  the  boundaries  of  a  lode  claim  the  corner  monuments  are  placed 
on  ground  already  appropriated  does  not*affect  the  validity  of  the  location 
as  to  ground  within  the  limits  of  the  boundaries,  which  is  unappropriated 
and  open  to  location. 

Holdt  V.  Hazard,  10  Cal.  App.  440,  102  Pac.  540  (1909).  A  locator  of  a 
claim,  the  dimensions  of  which  were  600  feet  by  1,500  feet,  posted  a  notice 
designating  the  place  of  posting  as  the  starting  point  and  giving  calls  and 
distances  to  stakes  at  the  four  corners.  The  stakes  thus  called  for  were  set, 
and  in  some  instances  stones  piled  around  them.  This  was  held  to  be  a 
sufficient  marking  of  the  claim  within  the  requirements  of  the  statute. 

Colorado. 

Taylor  v.  Parenteau,  23  Colo.  369,  48  Pac.  505  (1897).  M.  A.  S.  3153 
provides,  "Where  it  is  practically  impossible  on  account  of  bed  rock  to  sink 
such  i>08ts,  they  may  be  placed  In  a  pile  of  stones,  and  where  in  marking 
the  surface  boundaries  of  a  claim  any  one  or  more  of  such  posts  shall  fall 
by  right  upon  precipitlous  ground,  where  the  proper  placing  of  it  is  Im- 
practicable or  dangerous  to  life  or  limb,  it  shall  be  legal  and  valid  to  place 
any  such  post  at  the  nearest  practicable  point,  suitably  marked  to  designate 
its  proper  place."  There  was  no  evidence  in  the  case  that  it  was  Impractic- 
able to  place  a  post  or  stake  at  the  corner,  but  if  there  had  been,  the  cutting 
of  a  letter  into  the  solid  rock,  elthes  at  the  corner  or  at  a  distance  there- 
from, is  not  equivalent  to  planting  a  post  in  a  pile  of  stones. 

Benton  v.  Hopkins,  31  Colo.  518,  74  Pac.  891  (1903).  A"  locator  may 
change  the  boundaries  of  his  claim  as  marked  upon  the  surface  only  when 
such  change  does  not  injuriously  affect  intervening  rights. 
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Montana. 


Bramlett  v.  Flick,  23  Mont  95,  57  Pac.  869  (1899).  See  this  case  on  page 
310. 

Oregon. 

Wright  v.  huons,  45  Or.  167,  77  Pac.  81  (1904).  The  omission  In  marking 
a  location,  to  establish  the  center  end  posts  and  monuments,  as  required 
by  the  Oregon  statute,  is  fatal  to  the  validity  of  the  location. 

These  statutes  are  not  repugnant  to  the  mining  laws  of  congress  and  are 
valid  and  binding  upon  the  locator  If  he  would  secure  a  good  location.  The 
federal  legislation  permits  state  and  local  laws  and  rules  regulating  the 
location  of  mining  claims,  the  only  limitation  prescribed  being  that  they 
shall  not  conflict  with  the  paramount  law  providing  for  disposal  of  the 
public  mineral  domain  to  purchasers. 

South  Dakota. 

McPherson  v.  Julius,  17  S.  D.  98,  95  N.  W.  428  (1903).  In  an  action  to 
quiet  title  to  a  mining  claim,  the  fact  that  the  plaintiffs,  in  locating  the 
dalm,  did  not  firmly  set  one  of  the  stakes  in  the  ground,  as  required  by 
f  2002,  Comp.  Laws,  but  only  fastened  it  to  a  tree  by  small  twigs,  is  im- 
material, when  it  appears  that  the  claim  was  properly  staked  before  the 
defendants'  location  was  completed. 

Utah. 

Farmington  Gold  Min,  Co,  v,  Rhymney  Chid  d  Copper  Co.,  20  Utah,  363, 
58  Paa  832, 77  Am.  St  Rep.  913  (1899).  Whether  or  not  a  claim  is  marked 
on  the  ground  so  that  it  can  be  readily  traced  is  a  question  of  fact,  to  be 
determined  by  proof  aliunde,  and  the  manner  of  marking  it  is  not  required 
to  be  stated  in  the  location  notice. 

Bonanza  ConsoL  Min.  Co.  v.  Golden  Head  Min.  Co.,  29  Utah,  159,  80  Pac. 
736  (1905).    See  this  case  on  page  313. 

Brockbank  v.  Albion  Min.  Co.,  29  Utah,  367,  81  Pac.  863  (1905).  Where 
a  claim  is  a  relocation  of  one  covering  the  same  ground,  the  comers  of 
which  are  still  substantially  in  place,  it  is  sufficient  if  within  a  reasonable 
time  after  posting  the  notice  of  location,  which  contains  a  full  description 
of  the  claim  by  courses  and  distances  from  the  discovery  monument,  the 
location  is  perfected  by  repairing  the  old  monuments  and  marking  the 
boundaries  which  conform  to  the  description.  The  locator,  however,  delays 
at  his  peril  since  he  thereby  assumes  the  risk  of  intervening  rights  of  third 
parties. 

B,     Notice  of  Location;  Posting  of  Notice. 

p.  234.  While  the  posting  of  a  location  notice  has  no  place  in 
the  scheme  of  the  mineral  land  law  of  the  United  States,  yet  in 
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view  of  the  decision  in  McKinley  Creek  M.  Co.  v.  Alaska  United 
]\1.  Co.  (see  page  288,  above)  it  may,  even  where  not  required 
by  local  or  state  regulation,  become  of  the  first  importance. 
Since  it  may,  if  its  contents  are  suflScient,  constitute  a  marking 
of  the  location  on  the  ground,  it  may  in  itself  constitute  the  loca- 
tion of  a  claim.  ** These  notices,*'  said  Justice  McKenna,  in  that 
case,  *' constituted  a  sufficient  location." 

AVhen  a  posted  notice  is  prescribed  as  one  of  the  steps  of  loca- 
tion, a  substantial  compliance  with  the  requirements  of  the  law 
or  regulation  is  all  that  the  law  exacts.  The  notice  itself,  in 
turn,  is  to  be  construed  liberally  and  not  with  the  strictness  which 
is  applied  in  the  construction  of  conveyances  of  real  estate. 

In  addition  to  statutes  cited  in  vol.  1,  p.  235,  n.  1,  see  Arizona 
Rev.  St.  1901,  §§  3232,  3242;  Idaho  Civ.  Code,  §§  2556,  2563;  Mon- 
tana Laws  of  1907,  p.  18 ;  Nevada  St.  of  1908,  p.  419,  Comp.  Laws, 
§  220 ;  New  Mexico  Comp.  Laws  of  1897,  §  2286 ;  Oregon,  2  B.  & 
C.  Ann.  Codes,  §3975;  South  Dakota  Pol.  Code,  §2536;  Utah 
Laws  of  1899,  p.  26;  Washington  3  Bal.  Ann.  Codes,  §  3151a; 
Wyoming  Rev.  St.  1899,  §§  2548,  2553.  By  Nevada  St.  of  1907. 
p.  373,  it  is  made  a  felony  to  antedate  or  falsely  date  any  notice 
of  location. 

United  States. 

Pet'igo  V,  Eririn,  i-D  Fed.  004  (1S08).  C.  C.  D.  T'tali.  The  United  States 
laws  do  not  require  any  notice  of  location  to  be  either  posted  or  recorded, 
and,  where  there  is  no  evidence  of  any  regulation  of  miners  requiring  it,  It 
is  unnecessary'. 

Walton  V.  Wild  Goose  Min,  d  Trading  Co,,  CO  C.  C.  A.  155,  123  Fed.  209 
(1903).  Oth  Clrc.  The  court  will  construe  with  great  liberality  notices 
which  are  required  to  be  [K)sted  upon  ground  claimed  as  a  location. 
"Notices  of  location  of  mining  claims  In  remote  settlements  and  In  new  min- 
ing districts  are  seldom  drawn  with  perfect  accuracy.  The  courses  and 
directions  cannot  readily  be  ascertained,  because  the  wandering  prospector 
does  not  always  carry  a  pocket  compass,  nor  is  he  often  accompanied  by 
a  surveyor  who  could  with  his  instruments  correctly  give  the  metes  anil 
bounds."  Mistakes  as  to  direction,  courses  and  distances  are  to  be  con- 
trolled by  the  monuments  on  the  ground  or  references  to  other  well  known 
objects  or  locations. 

ZcfT€8  v.  Vanina,  134  Fed.  610  (1005).  C.  C.  D.  Nev.  Section  208,  Comp. 
Laws  Nev.  ]J)00,  prepcrlbep,  as  to  the  contents  of  a  locjitlon  notice,  among 
other  things :  "Fourth.  The  number  of  linear  feet  claimed  In  length  along 
the  course  of  the  vein,  each  way  from  the  point  of   discovery,    wi'h    the 
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width  on  each  side  of  the  center  of  the  vein,  and  the  general  course  of  the 
vein  or  lode  as  near  as  may  be/'  An  omission  to  give  the  distance  on  each 
side  of  the  discovery  point  and  the  general  course  of  tl^e  vein  is  not  in 
itself  fatal.  A  litenil  and  strict  compliance  with  the  law  in  the^e  respects 
is  not  demanded.  A  liberal  construction  should  be  given  to  the  language 
used  by  miners  in  drafting  their  notices  of  location,  and  a  sulKtantial  com- 
pliance  with  the  law  is  all  that  is  required. 

Yosemite  Gold  Min,  d  MilL  Co,  i\  Ementon,  208  I'.  S.  25,  52  Law.  Ed.  374 
(1008),  affirming  140  Cal.  50,  85  Pac.  122.  "The  object  of  posting  the  pre- 
liminary notice  of  the  claim  is  to  make  known  the  puri>ose  of  the  dis- 
coverer to  claim  title  to  the  extent  described  and  to  warn  others  of  the 
prior  appropriation.**  One  who  had  all  the  knowledge  as  to  the  location 
and  boundaries  of  the  claim  which  any  notice  could  have  given  him,  and 
undertook  to  locate  a  new  claim  precisely  within  tbe  boundaries  of  the  old 
one,  seeking  to  take  advantage  of  a  failure  to  comply  with  the  requirement 
as  to  the  amount  of  annual  work  to  be  done,  cannot  claim  a  forfeiture  for 
failure  to  coni[)ly  with  the  local  regulations  as  to  the  ix)sting  of  notices. 


Arizona. 

WUttKc  r.  King  of  Arizona  Min.  rf  Mill,  Co.,  7  Ariz.  05,  (0  Pac.  MUi  (1000). 
Location  notices  are  liberally  constnied  by  the  courts.  "There  is  no  rule  of 
necessity',  such  as  exists  in  the  construction  of  a  deed,  which  requires  that 
I  be  term  *ea8terly*  used  without  qualifying  language,  shall  denote  dn«»  oast 
and  the  term  'westerly*  shall  denote  due  w^est.  In  the  sense  In  which 
'easterly*  Is  used  by  the  miner  and  prospector,  the  term  denotes  the 
general  course  of  a  vein  or  location  running  nearer  towards  the  east  than 
any  of  the  other  cardinal  points  of  the  compass.  A  notice  of  location, 
therefore,  which  gives  the  course  of  the  location  as  running  westerly  so 
many  feet  and  easterly  so  many  feet  from  a  discovery  shaft  or  point  of 
dlsooverj',  until  boundaries  are  definitely  located  by  the  erection  of  monu- 
u^ents,  must  be  held  to  reserve  from  entry  by  subsequent  locators  the  sur- 
face area  which  might  be  Included  within  any  location  so  made  that,  were 
a  line  drawn  lengthwise  through  the  center  of  said  claim  from  the  west 
center  end  through  the  point  of  discovery  to  the  east  center  end  of  said 
claim,  said  line  would  He  at  some  point  between  east  45°  degrees  north, 
and  east  45**  south,  from  the  point  of  discovery.  Should,  however,  the 
locator,  at  the  time  of  posting  his  notice,  in  addition  to  giving  the  fij»;iieral 
course  of  his  vein,  place  monuments  at  the  center  of  each  end  line,  and  thus 
definitely  give  notice  to  subsequent  locators  as  to  the  meaning  and  intent 
of  the  language  used  in  his  notice  as  to  the  general  course  of  his 
location,  we  think,  under  the  law,  he  Is  bound  by  the  location  thus  made 
arid  defined,  so  that  he  may  not  thereafter,  and  during  the  00  days  per- 
ndlted  for  the  perfection  of  his  location,  change  the  course  of  his  location 
to  the  prejudice  of  Intervening  rights.'' 
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California. 

Willeford  v.  Bell,  49  Pac.  6  (1897).  In  the  absence  of  local  regulations 
requiring  the  posting  of  notice,  one  who  is  proving  a  location  need  not  pro- 
duce a  copy  of  a  posted  notice.  Under  the  statute  It  is  the  contents  of 
the  recorded  notice  which  he  must  show  which  may  be  done  by  copy. 

Anderson  t\  Caughcy,  3  Cal.  App.  22,  84  Pac.  223  (1906).  The  mining 
hwp  of  the  United  States  do  not  require  the  notice  of  location  to  be  poKfed 
or  recorded,  and  it  is  only  where  the  local  customs  and  rules  of  the  district 
rt>quire  these  steps  that  they  are  necessary. 

Daggett  v.  Yreka  Mill  d  Min,  Co.,  149  Cal.  357,  86  Paa  968  (1906).  See 
this  case  on  page  287. 

Chreen  v.  Gavin,  10  Cal.  App.  330,  101  Pac.  931  (1909).  Location  notices 
should  be  liberally  construed,  having  reference  to  the  circumstances  under 
which  and  the  character  of  the  parties  by  whom  they  are  generally  made. 
In  the  determination  of  the  sufficiency  of  the  notice  the  most  important 
guide  is  the  purpose  of  the  notice,  which  is  to  identify  the  land  claimed 
with  reasonable  certainty,  and  it  would  seem  that  the  notice  is  valuable 
chiefly  as  a  temporary  protection  to  the  locator  while  the  other  acts  are 
being  performed.  If  a  third  party,  intending  to  locate,  can  readily  ascertain 
from  what  has  been  done  by  the  prior  locator  the  extent  and  boundaries 
of  the  claim  so  located,  then  the  object  of  the  statute  has  been  accom- 
plished. Hence  a  notice  which  describes  a  legal  subdivision  of  surveyed 
land  is  sufficient  without  reference  to  any  other  natural  object  or  per- 
manent monument. 

Colorado. 

Treasury  Tunnel,  Min,  d  Reduction  Co.  v.  Boss,  32  Colo.  27,  74  Pac.  888, 
105  Am.  St.  Rep.  60  (1903).  Under  the  laws  of  Colorado  (Mills'  Ann.  St. 
3Ki0,  3152),  the  locator  of  a  lode  mining  claim  must  post  at  the  point 
of  discovery  a  notice  containing  a  statement  of  certain  facts.  Afterwards 
ho  must,  among  other  things,  record  a  location  certificate  containing  a 
statement  of  the  same  facts.  Held  that  where  the  locator  of  a  claim  posted 
a  notice  at  the  point  of  discovery  invalid  because  within  the  limits  of  a  valid 
piibsisting  location,  and  then  filed  his  location  certificate,  his  locatluii  became 
perfect  when  subsequently,  but  before  intervening  rights  had  attached, 
he  made  a  valid  discovery  within  the  limits  of  his  claim  as  originally  lo- 
cated. It  was  not  necessary  for  him  to  post  a  notice  at  this  latter  point, 
tecause  the  location  certificate  already  recorded  contained  what  was  in- 
tended to  be  a  final  and  permanent  statement  of  the  facts  which  the  statute 
required  to  be  placed  on  the  discovery  notice  merely  as  a  temporary  means 
of  giving  notice  to  the  world  that  the  claim  had  been  located. 

Montana. 

Butte  Northern  Copper  Co.  v.  Radmilovich,  39  Mont.  157,  101  Pac.  1078 
(1909).    The  statute  requires  that  the  notice  shall  be  posted  at  the  point  of 
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dii>coyery.  Where  a  locator  posted  his  notice  elsewhere,  but  subsequently 
posted  it  at  the  proper  place,  as  against  the  intervening  rights  of  another 
locator,  his  location  is  postponed  to  the  date  on  which  he  posted  notice  at 
the  point  of  discovery. 

A  notice  of  a  location  describing  the  course  of  a  vein  as  north  and  south 
will  support  a  location  of  a  claim  along  a  vein  the  general  course  of  which 
is  east  or  west  Substantial  compliance  with  the  requirements  of  the 
statute  as  to  notice  is  sufficient 

Nevada. 

Fox  V,  Myers,  29  Nev.  169,  86  Pac.  763  (1906).  See  this  case  on  page 
276. 

New  Mexico. 

Deeney  v.  Mineral  Creek  Milling  Co.,  11  N.  M.  279,  67  Pac.  724  (1902). 
In  New  Mexico  a  preliminary  or  discovery  notice  of  location  of  a  mining 
claim  is  unknown  to  the  law,  and  a  locator,  as  against  a  subsequent  locator 
who  enters  peaceably,  must  post  such  a  notice  as,  when  a  copy  thereof  is 
recorded,  the  record  will  meet  the  requirements  of  §  2324  of  the  revised 
Statutes  of  the  United  States. 

Upton  V.  Santa  Rita  Min,  Co.,  14  N.  M.  96,  89  Pac.  275  (1907).  The 
requirement  of  Comp.  Laws  New  Mexico,  §2286,  that  a  locator  of  a 
Dining  claim  shall  post  a  location  notice  "in  some  conspicuous  place  on 
6>]ch  location,"  is  supplementary  to  and  consistent  with  the  federal  law, 
and  is  an  essential  which  must  be  complied  with.  The  fact,  however,  that 
the  part  of  the  claim  upon  which  the  notice  is  posted  overlaps  by  mistake 
or  c*onflict8  with  a  prior  claim  does  not  invalidate  the  location.  It  is  still 
good,  except  as  to  the  part  in  conflict 


Land  Office  Decisions. 


"The  general  allegation  in  the  protest  that  notices  of  location  were  not 
posted  on  the  several  locations  embraced  in  the  claim  is  without  oorrobora- 
tion  in  the  affidavits  filed  in  support  thereof.  Such  notices,  presumably 
required  by  the  local  laws  or  regulations,  are  among  the  initial  steps  in 
the  location  of  a  mining  claim,  and  are  at  most  for  a  temporary  purpose 
only.  While  there  is  no  showing  on  this  point  in  the  applicant's  proof, 
still,  it  is  not  shown  by  the  protestants  to  be  a  matter  of  material  im- 
portance in  this  case.  In  the  absence  of  such  latter  showing  it  must  be 
presumed  that  the  local  laws  and  regulations  have  been  complied  with.*' 
Hughes  v.  Ochsner,  26  L.  D.  540  (1898). 


302  THE  LAW  OF  MINES  AND  MIXING. 

C     Record  of  Location  Certificate, 
(a  J     I  tit  Nature  and  \ccvififity. 

p.  239.  The  present  view  is  that  a  recorded  certificate  of  loca- 
tion is  evidence  only  of  the  fact  that  it  has  been  made  and 
recorded,  and  not  of  any  fact  stated  therein.  It  is  not  even  prima 
fade  evidence  of  the  statements  which  it  is  required  to  contain 
unless  made  so  by  statute.  It  is  so  made  by  statute  in  Montana 
Laws  1907,  p.  20,  §  2 ;  Nevada  St.  1907,  p.  419,  §  3. 

United  States. 

linta  Tunnel  Min,  d  Transp,  Co,  v.  Crecde  d  Cripple  Creek  Alin,  d  Mill. 
Co,,  r»7  ('.  C.  A.  200,  110  Fell.  1(J4  (l!i02).  Sth  ('ire.  CertitiouteH  (if  location 
lire  not  conclusive  evidence  of  the  facts  which  they  recite  as  against 
parties  who  claim  the  land  they  descrihe  adversely  to  their  makers.  They 
ave  comi)etent  evidence  of  the  fact  that  they  are  made  and  filed,  hut  as  to 
facts  which  they  recite,  they  are  only  ex  i)arte  statements  of  Interested 
parties. 

Peters  r.  Tonopah  Min.  Co.,  120  Fed.  r>S7  (1003).  C.  C.  D.  Nev.  "Tlie 
decisions  in  the  state  and  national  courts  have  uniformly  held  that  no 
record  of  the  notice  of  location  la  necessarj*  unless  the  laws  of  the  state, 
or  the  rules  and  regulations  of  the  mining  district  in  which  the  claim  is 
located,  re<iuire  it."  Section  20S,  Cut.  Conip.  Laws,  requires  the  iwstlng 
of  the  location  notice,  but  does  not  require  that  such  notice  be  recorded. 
Section  210  provides  for  the  recording  of  a  location  certificate  within  90 
days  from  the  date  of  i>ostlng  the  location  notice.  The  certificate  of 
location  is  distinct  from  the  location  notice;  the  law  does  not  require  the 
latter  to  be  recorded.  There  being  no  law  or  rule  requiring  the  recording 
of  this  notice  it  is  wholly  immaterial  whether  it  is  recorded  or  not.  and  an 
averment  that  It  was  recorded  Is  immaterial  and  need  not  be  answered. 

Walton  r.  Wild  Goone  Min.  d  Tradinfi  Co.,  CO  C.  (\  A.  ir»;j,  123  Fed.  200 
(IOCS).  0th  Clrc.  In  the  absence  of  evidence  that  the  rules  of  a  mining 
district  in  Alaska  required  the  jmsting.  filing  or  recording  of  a  notice  of 
location,  such  posting,  filing  or  recording  is  not  necessary  to  the  validity 
of  the  location  of  a  mining  claim. 

^turterant  r.  Vogeh  107  Fed.  448  (1909).  9th  Clrc.  Rev.  St.  2324  does 
not  require  the  recording  of  a  certificate  of  location.  It  leaves  the  subject 
oi)€n  to  IfglFlation  by  the  states  or  regulation  by  the  miners.  The  act  of 
Congress  of  June  G,  1900  (31  Stat.  327),  §15,  c.  786.  which  requires  re- 
corders in  Alaska  to  record  certain  Instruments,  including  notices  of  loca- 
tion, contains  a  proviso  that  '^Xotices  of  location  of  mining  claims  shall  be 
filtd  of  record  within  ninety  days  from  the  date  of  the  discovery  of  the 
claim  described  In  the  notice."    This  statute  i)ermlts.  but  does  not  require. 
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the  recording  of  instruments,  and  does  not  provide  that  failure  to  record 
shall  work  a  forfeiture  of  rights  thereunder.  The  recording  of  a  locution 
notice  is  not,  therefore,  an  essential  to  a  valid  location  in  Alaska. 

Alaska. 

Looser  r.  Gardiner,  1  Alaska,  i'Al  (1902).  Where  no  local  rules  or  cus- 
toms require  the  recording  of  a  location,  no  record  need  be  made. 

California.  * 

Webb  V.  Carlon,  148  Gal.  555,  83  Pac.  99S,  113  Am.  St  Rep.  .m>  (lOOfJ). 
Defendants  made  a  location  in  1899,  but,  having  failed  to  record,  made  a 
relocation  on  October  20,  1900,  and  recorded  a  notice  in  which  the  date  wa» 
given  as  October  23,  1900.  On  October  22nd  the  plaintiffs  located.  It  was 
held  that  the  date  recorded  is  only  prima  facie  evidence,  and  where  the 
evidence  showed  the  fact  of  an  earlier  location,  the  actual  date  controls  as 
against  the  date  in  the  notice;  consequently  the  defendants'  title  prevalle<l. 

Mutehmore  v.  McCarty,  149  Cal.  603,  87  Pac.  85  (1906).  The  record  of  a 
location  notice  proves  nothing  except  the  bare  fact  that  such  a  notice  has 
been  recorded.  That  it  was  posted  on  the  claim,  that  the  location  was  «o 
marked  on  the  ground  that  its  boundaries  could  be  easily  traced,  that  they 
included  the  apex  of  a  lode,  that  the  necessary  work  was  done,  etc.,  all 
these  nuist  I  e  proven  directly. 

Idaho. 

BiRmark  Mountain  OoUl  Min,  Co.  v.  \ortli  Sunbeam  Gold  Co.,  14  Idaho, 
516,  95  Pac.  14  (1908).  In  Idaho  the  location  notice  or  certificate,  which 
by  statute  must  be  sworn  to,  is,  when  recorded,  prima  facie  evidence  of  all 
the  facts  the  statute  requires  it  to  contain. 

Montana. 

Bmtte  Conaol.  Min.  Co.  r.  Barker,  35  Mont.  327,  S9  Pac.  302.  90  Pac.  177 
(1907).    See  this  case  on  page  320. 

Nevada. 

Ford  V.  Campbell,  29  Nev.  578,  92  Pac.  206  (1907).  T'nder  Comp.  I^ws 
Nevada,  p.  43,  1 210,  where  there  is  a  district  recorder  whose  place  of 
bnsiness  is  well  known,  the  location  certificate  must  be  recorded  within  the 
mining  district  with  the  district  recorder  as  well  as  with  the  county 
recorder. 

The  recording  of  a  mining  claim  is  not  made  an  essential  requisite  of 
a  valid  location  either  by  the  federal  statute  or  by  the  laws  of  Nevada. 
The  above  statute  provides  that  the  locator  "shall  record  his  claim*'  and 
that  "any  record      •    ♦    ♦      which  shall  not  contain  all  the  requirements 
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named  in  this  section  shall  be  void  •  •  •  and  any  such  record  shall 
be  prima  facie  evidence  of  the  facts  therein  stated."  The  effect  of  the 
failure  to  comply  with  the  statute  is  to  avoid  the  record,  but  not  to  In- 
validate the  location.  The  locator  by  such  failure  Is  deprived  of  the  use 
of  the  record  as  prima  facie  evidence  of  the  facts  contained  therein,  but 
he  is  still  at  liberty  to  establish  by  other  evidence  that  he  has  made  a  valid 
location.  The  recording  of  a  claim,  although  required  by  statute,  is  not 
a  condition  of  its  validity  unless  the  statute  so  provides. 

Oregon. 

Payton  v.  Bums,  41  Or.  430,  69  Pac.  134  (1002).  Under  Hiirs  Ann.  Laws, 
S  3831,  it  is  unnecessary  to  record  a  notice  of  the  location  of  a  lode  claim 
in  an  unorganized  mining  district.  The  locator  need  only  mark  his  location 
distinctly  on  the  ground,  so  that  its  boundaries  can  be  readily  traced,  as  re- 
quired by  Rev.  St.  2324. 

(b)     Contents  of  the  Record, 

4).  242.  In  addition  to  the  statutes  cited  in  the  notes  in  vol.  1> 
pp.  243,  244,  see  Arizona,  Rev.  St.  1901,  §§  3234,  3244;  Arkansas, 
Kirby's  Dig.  §§5360-5366;  Idaho  Civ.  Code,  §§2558,  2563;  Mon- 
tana Laws  of  1907,  p.  20;  Nevada  St.  of  1907,  p.  419,  Comp.  Laws, 
§  221 ;  New  Mexico  Laws  of  1899,  c.  57,  p.  Ill ;  North  Dakota  Pol. 
Code,  §  1902 ;  Oregon,  2  B.  &  C.  Ann.  Codes,  §  3976 ;  South  Dakota 
Pol.  Code,  §  2534 ;  Utah  Laws  of  1899,  p.  26 ;  Washington,  3  Bal. 
Ann.  Codes,  §  3151a;  Wyoming  Rev.  St.  1899,  §§2546,  2553. 

United  States. 

Bennett  v,  Harkrader,  158  U.  S.  441,  39  Law.  Ed.  1046  (1895).  A  location 
certificate  filed  in  Alaska  before  the  passage  of  the  act  of  May  17,  1884. 
c.  53,  23  Stat.  24,  and  in  which  the  description  was  obviously  Imperfect, 
was  held  to  be  admissible  for  the  purpose  of  showing  the  time  when  the 
possession  was  taken  and  to  point  out  so  far  as  it  did  the  property  whidi 
was  taken  possession  of. 

The  notice  described  the  claims  as  follows :  "200  feet  each  frontage  and 
running  back  1000  feet  thence  running  from  a  stake  on  the  west  bank  of 
Ice  Gulch  to  a  similar  stake  1000  feet  distant  near  the  mouth  of  Quartz 
Gulch."  The  court  said:  "Conceding  the  indefinlteness  of  the  description 
in  the  certificate,  it  does  not  follow  that  it  is  absolutely  void,  for"  under 
Hammer  v.  Garfield  Min.  &  MUl.  Co..  130  U.  S.  291,  32  Law.  Ed.  964,  the 
provision  of  the  statute  means  only  when  such  reference  can  be  made^ 

Smith  V.  yewell,  86  Fed.  56  (1898).  C.  a  D.  Utah.  A  description  In  a 
record  is  sufficient,  although,  erroneous  in  its  courses  and  distances,  if  It 
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will  enable  a  person  of  ordinary  Intelligence  to  distinguish  tJbe  premises 
located  from  the  public  land  open  to  exploration. 

In  the  case  at  bar  one  of  the  lines  given  was  correct  and  at  least  three 
of  the  comer  stakes  were  still  in  place  several  months  after  the  location 
of  the  conflicting  claim.  "Under  these  circumstances  I  am  of  the  opinion 
Chat  the  ground  located  as  the  Dutchman  could  have  been  ascertained  by 
a  person  of  ordinary  intelligence  in  attempting  to  apply  the  description  in 
the  record  of  the  claim  to  the  stakes  and  monuments  called  for." 

Credo  Min.  d  Smelting  Co.  v.  Highland  Min,  d  Milh  Co,,  95  Fed.  911 
(1899).  G.  G.  D.  Wash.  Posts  from  five  to  seven  inches  in  diameter, 
firmly  planted  in  the  ground  at  the  comers  and  ends  of  a  mining  claim, 
and  standing  not  less  than  five  feet  above  the  ground,  are  ''permanent  monu- 
ments*' within  the  meaning  of  Rev.  St.  2324,  requiring  all  records  of  such 
daims  to  contain  such  a  description  of  the  claim  by  reference  to  some 
natural  object  or  permanent  monument  as  will  identify  the  claim,  and  a 
recorded  notice,  which,  in  addition  to  a  reference  to  such  posts,  also  gives 
the  general  direction  and  distance  of  the  claim  from  a  lake  and  a  river, 
is  a  sufflci^it  compliance  with  the  statute. 

Oregon  King  Min,  Co.  v.  Brown,  55  G.  G.  A.  626,  119  Fed.  48  (1902).  9th 
Glrc  Under  the  Oregon  Act  of  October  14,  1808,  providing  for  the  posting 
of  a  notice  of  location,  and  for  the  recording  of  a  copy  of  the  same,  the 
copy  need  not  be  a  literal  and  exact  copy  of  the  notice  posted,  but  only  n 
substantial  copy. 

Mcintosh  V,  Price,  58  C.  C.  A  136,  121  Fed.  716  (1903).  9th  Gire  The 
record  of  a  location  need  not  refer  to  natural  objects.  The  claim  is  iden- 
tified sufficiently  if  reference  be  made  to  a  permanent  monument,  such  as 
a  stake,  or  the  boundaries  of  an  adjoining  claim. 

Butte  City  Water  Co.  v.  Baker,  196  U.  S.  119,  49  Law.  Ed.  409  (1905), 
affirming  28  Mont  222,  72  Pac.  617.  The  requirement  of  Montana  Codes 
Annotated,  S3612,  that  the  declaratory  statement  filed  in  the  office  of  the 
clerk  of  the  county  in  which  the  claim  is  situated  must  contain  '*the 
dimensions  and  location  of  the  discovery  shaft  or  its  equivalent"  and  "the 
location  and  description  of  each  comer  with  the  markings  thereon,"  is  not 
Invalid  as  being  too  stringent  and  In  conflict  with  the  liberal  purpo»i^ 
manifested  by  congress  in  its  legislation  respecting  mining  claims. 

Bmith  17.  Cascaden,  78  G.  G.  A.  458,  148  Fed.  792  (1906).  9th  (3irc  The 
recorded  notice  contained  this  description:  "I  claim  No.  13  A  Below  Dis- 
covery on  (Tleary  creek,  1320  feet  up  and  down  stream  and  330  feet  each 
side  of  center  stake^**  The  evidence  showed  that  in  Alaska  it  was  customary 
to  call  the  flrst  discovered  placer  claim  on  a  gulch  or  creek  "Discovery 
Claim,"  and  to  number  the  other  claims  up  and  down  the  gulch  or  creek 
from  that  claim;  and  that  in  certain  localities  it  was  customary  to  give 
to  side  or  bench  claims  the  same  numbers  as  the  corresponding  claims  on 
the  creek  with  the  addition  of  a  letter  of  the  alphabet.  Held  that  the 
above  notice  was  sufficient  Gleary  creek  is  a  natural  object,  and  the  Dis- 
covery  Claim  is  a  natural  object  or  permanent  monument  within  the  mean- 
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ing  of  the  statute,  and  the  deecription  in  the  customary'  method  identifies 
the  claim  with  reference  to  these  natural  objects.    Ross,  C.  J.  dissents. 

Alaska. 

Butler  V,  Good  Enough  Min.  Co.,  1  Alaska,  246  (1901).  A  description 
of  a  claim  sufficiently  refers  to  a  natural  object  or  permanent  monument 
which  refers  to  the  claim  as  "Number  three  on  Lulu  Greek/'  and  ties  it  to  an 
"initial  stake  at  east  end  of  claim  number  two."  From  this  tie  it  Is  apparent 
tliac  the  claim  was  a  part  of  a  general  system  of  locating  claims  on  Lulu 
Creek,  either  above  "discovery"  or  number  1.  "This  court  will  take  Judicial 
notice  of  those  general  methods  and  rules  of  locating  and  marking  mines 
upon  the  public  domain  in  Alaska  that  are  so  widespread  and  well  known 
and  fixed  in  the  mining  system  as  to  be  familiar  to  all  miners  and  in  all 
the  mining  dstricts.  Of  tliese  famllar  and  general  rules,  one  Is  that  the 
first  discovery  Is  generally  called  and  known  as  the  'discovery*  daim,  and 
that,  when  the  same  is  within  a  gulch  or  on  a  stream,  the  claims  are 
marked  or  numbered  from  discovery  claim  up  or  down  the  gulch  or  stream. 
Another  is  that  claims  are  frequently  numbered  or  marked  by  reference 
to  one  which  is  so  definitely  established  as  to  be  used  by  all  the  miners 
along  the  same  course  as  the  initial  claim,  and  Is  so  used  by  other  locators 
as  a  permanent  monument." 

8teen  r.  Wild  Goose  Min,  Co.,  1  Alaska,  255  (1901).  Where  a  certificate 
of  location  described  a  claim  as  "commencing  at  the  upper  or  north  end 
stake  of  the  claim  No.  14,  thence  running  along  the  bed  of  the  creek  1,500 
feet,  thence  300  feet  east  and  west  from  the  center  stake,"  but  the  claim 
was  finally  surveyed  and  staked  In  the  form  of  a  parallelogram,  instead 
of  following  the  sinuosities  of  the  bed  of  the  creek,  the  certificate  will  be 
construed  with  reference  to  the  actual  staking  of  the  claim,  and  the  claim 
will  not  be  held  void  as  to  all  the  ground  more  than  300  feet  distant  from 
the  center  of  the  creek,  and  no  other  person  can  make  a  valid  location  upon 
such  ground. 

Price  V.  Mcintosh,  1  Alaska,  286  (1901).  A  placer  location  is  not  void  for 
a  discrepancy  between  the  courses  and  distances  mentioned  In  the  notice 
of  location  and  the  stakes  and  monuments  set  by  the  locator  to  mark  the 
boundaries  of  his  claim.  Where  there  is  such  a  conflict,  the  stakes  and 
monuments  must  prevail,  if  they  are  sufficient  to  Identify  the  claim. 

Arizona. 

Providence  Gold  Min.  Co.  v.  Burke,  6  Arte.  323,  57  Pac.  641  (1809).  A 
location  notice  will  not  be  rejected  as  being  vague  and  Indefinite  merely 
because  of  an  Improper  description  of  the  direction  of  the  dosing  line, 
where  the  location  is  sufficient  in  all  other  particulars,  and  the  proof  shows 
that  all  of  the  monuments  are  upon  the  ground 

Kinney  v.  Fleming,  6  Ariz.  263,  56  Pac.  728  (1809).  A  mine  referred  to 
by  name  Is  a  permanent  monument  within  the  meaning  of  Act  No.  42,  f  1, 
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Se6&  I..aw8  1895,  requiring  location  notices  ^o  set  forth  "the  locality  of  the 
claim  with  reference  to  some  natural  object  or  permanent  monument  as 
will  identify  the  claim."  Reference  to  a  mine  in  a  location  notice  casts 
upon  the  party  attacking  the  notice  the  burden  of  showing  that  there  is  no 
such  mine. 

8hattuck  v.  Coatello,  8  Ariz.  22,  G8  Pac.  529  (1902).  "To  name  mining 
claims  as  the  boundaries  of  a  location  is  such  a  reference  to  natural  ol)ject.s 
and  permanent  monuments  as  to  comply  with  the  statute." 

Cunningham  v.  Pirrung,  9  Ariz.  288,  80  Pac.  329  (1905).  Where  it  is 
sought  to  locate  upon  ground  previously  located,  but  abandoned  or  forfeited, 
this  fact  must  be  set  out  in  the  certificate  as  required  by  Arizona  Rev.  St. 
3241.    See  this  case  on  page  372. 

Arkansas. 

Buffalo  Zinc  d  Copper  Co.  v.  Crump,  70  Ark.  525,  69  S.  W.  572,  91  Am. 
St.  Rep.  87  (1902).  A  description  in  a  notice  of  location  of  a  mining  claim, 
which  refers  to  "the  N.  W.  corner  of  El  Williams"  as  the  beginning  of  the 
description,  is  not  invalid  because  the  description  does  not  show  what  is 
meant  by  "El  Williams."  The  presumption  is  that  "El  Williams"  is  a 
well  known  natural  object,  until  the  contrary  appears. 

California. 

AfcCann  t\  McMillan,  129  (}al.  350.  62  Pac.  31  (1900).  "Notices  of  loca- 
tion are  to  be  liberally  construed,"  and  in  the  absence  of  proof  that  there 
were  natural  objects  or  i>ermanent  monuments  that  would  better  identify 
the  location  of  a  claim,  It  Is  sufficient  If  the  notice  of  location  describes 
the  claim  as  "bounded  on  the  E^st  by  the  Handy  Mine,  and  Is  about  one^ 
quarter  mile  south  of  Borax  road,  and  about  three  miles  east  of  the  town 
of  Calico." 

Talmadge  i\  8t  John,  129  Gal.  430,  62  Pac.  79  (1900).  A  description  In  n 
location  notice  Is  sufficient  If  the  exterior  boundaries  are  described  and  the 
comers  are  fixed  by  reference  to  permanent  stone  monumuents.  Where  a 
preliminary  notice  of  the  location  of  a  claim  contains  the  name  of  the 
state  and  county  In  which  the  claim  Is  located  and  the  final  notice  refers 
to  the  preliminary  notice,  but  does  not  Itself  show  In  what  state  or  county 
the  claim  Is,  the  description  nevertheless  may  be  sufficient. 

Mitchell  v.  Hutchinson,  142  Cal.  404,  76  Pac.  55  (1904).  T'nder  Stat. 
1875-76,  p.  853,  c.  562,  requiring  the  recording  of  location  notices,  a  sub- 
stantial compliance  with  its  provisions  Is  sufficient;  and  If  the  description 
contained  in  the  notice  is  complete  enough  to  enable  one  examining  It  to 
ascertain  therefrom  that  the  land  actually  claimed  was  Included  therein, 
the  statute  is  satisfied.  A  description  In  a  location  notice  will  not  be  held 
invalid  merely  because  it  erroneously  omits  the  last  course  and  distance, 
for  even  if  this  last  distance  were  omitted,  a  line  drawn  from  the  next  to 
the  last  course  to  the  place  of  beginning  would  include  all  the  land  claimed 
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by  the  locator.  Nor  will  slight  errors  In  courses  and  distances  be  held 
material,  which  are  controlled  by  the  references  In  the  description  to 
natural  objects  and  permanent  monuments  sufficiently  to  fully  Identify  the 
exact  boundaries  of  the  claim. 

Dwinnell  v.  Dyer,  145  Cal.  12,  78  Pac.  247,  7  L.  R.  A.  (N.  S.)  70S  (1904). 
At  the  time  a  certain  location  was  made  there  was  In  force  a  statute  <Act 
of  March  27,  1897 ;  St.  1897,  p.  214,  c.  159)  prescribing  certain  particulars 
that  location  notices  must  contain,  and  requiring  the  record  of  such  notices 
within  certain  limited  periods.  The  locator  of  the  claim  in  question  failed 
to  comply  with  these  requirements,  and  therefore  his  location  was  invalid, 
but  he  otherwise  complied  with  the  law,  and  remained  in  possession  of  the 
claim  until  an  act  was  passed  (Act  of  February  8,  1900;  St.  1900,  p.  9,  c. 
6)  repealing  the  above  statute.  Held  that  the  claim  was  thenceforward 
good,  so  long  as  the  owner  thereof  continued  to  do  the  necessary  assess- 
ment work,  and  that  no  other  person  could  subsequently  make  a  location 
thereon. 

Colorado. 

Duncan  v.  Fulton,  15  Colo.  App.  140,  61  Pac.  244  (1900).  A  patented 
mining  claim  is  sufficient  as  a  natural  object  or  permanent  monument  to 
which  to  tie  the  starting  point  of  the  description  in  a  location  certificate. 

When  a  discovery  shaft  is  described  in  the  certificate  by  reference  to  a 
mining  peak,  and  thence  a  line  is  run  to  the  middle  of  one  of  the  end  lines, 
and  thence  to  a  comer  ix)st  set  in  stones,  the  locator  has,  by  reference  to 
a  natural  object  and  permanent  monument,  located  his  claim  In  exact  con- 
formity with  the  statute. 

Carlin  v.  Freeman,  19  Colo.  App.  334,  75  Pac.  26  (1904).  A  description 
in  a  location  certificate  which  ties  the  claim  by  course  and  distance  to  a 
patented  mining  claim  is  sufficient  to  comply  with  the  statute. 

Mills*  Ann.  St.  §  31()2,  provides  that,  in  the  case  of  the  relocation  of 
abandoned  lode  claims,  "the  location  certificate  may  state  that  the  whole  or 
any  part  of  the  new  location  is  located  as  abandoned  property.**  The  word 
"may*'  is  not  mandatory,  but  permissive,  and  a  relocation  certificate  which 
does  not  state  that  the  grounder  any  part  of  it  was  located  as  abandoned 
property  is  not  thereby  rendered  void. 

Londonderry  Min.  Co.  r\  United  Gold  Mines  Co,,  38  Colo.  480,  88  Pac. 
455  (1906).  Rev.  St.  2324  provides  that  records  of  mining  claims  shall 
contain  such  a  description  of  the  claim  by  reference  to  a  natural  object  or 
permanent  monument  as  will  identify  it ;  Mills*  Ann.  St.  §  3151  provides  that 
the  location  certificate  shall  contain  such  a  description  as  shall  identify 
the  claim  with  reasonable  certainty.  Whether  or  not  there  is  such  a 
reference  as  to  satisfy  the  law  must  necessarily  be  a  question  of  fact,  un- 
less, in  the  certificate,  there  is  no  reference  to  such  an  object  or  monument, 
or  where,  if  there  is,  it  is  so  indefinite  that  it  can  be  told  from  an  inspec- 
tion of  the  certificate  that  the  claim  cannot  be  identified  thereby.  But  a 
reference  to  an  object  or  monument  is  not  conclusive  of  compliance  with  the 
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laiWf  tor  evidence  is  always  adiulsslble  to  prove  tbat  the  objects  or  moon* 
Ofloto  ^  not  exist,  or  that  the  reference  does  not  describe  the  situs  of  the 
^dftlm  accurately  enough  to  Identify  It 

Reference  can  be  made  to  a  mining  claim  as  a  permanent  monument ;  and 
the  same  presumption  raised  In  the  case  of  a  patented  claim  that  It  Is  a  well 
known  natural  object  or  permanent  monument  arises  In  the  case  of  a  claim 
Bot  patented,  as  the  latter  may  be  as  well  known,  as  prominent,  and  as  par- 
ticularly described  as  the  former. 

Idaho. 

BrQwn  V.  Levan,  4  Idaho,  794,  46  Pac  661  (1896).  The  recorded  notice 
described  the  claim  as  "situate  on  the  north  side  of  N.  W.  creek,  about  one- 
half  mile  from  the  Hurt  Mines,  the  direction  being  Southwest ;  the  W.  claim 
on  the  North  and  the  K.  claim  on  the  South  and  the  6.  claim  on  the  East.'* 
Xbe  Hurt  Mines  were  shown  to  be  four  In  number  and  did  not  all  join. 
The  description  -did  not  contain  such  a  reference  to  a  natural  object  or 
pennanent  monument  as  would  Identify  the  claim.  ** Where  the  descrip- 
tion and  reference  to  a  natural  object  or  permanent  monument  Is  of  such 
a  character  that  a  mining  engineer  could  not  find  the  claim  from  the  loca- 
tion notice  as  is  evident  in  this  case,  and  where  it  Is  such  that  the  claim 
may  be  floated  almost  anywhere  to  suit  the  ground  or  to  cover  ore  that  may 
have,  be^  since  discovered,  it  is  clearly  such  a  notice  as  cannot  furnish 
a  foundation  for  a  valid  location." 

"The  naming  of  contiguous  claims  Is  a  requirement  of  our  statute,  and 
was  compiled  with;  but  the  reference  to  a  permanent  monument  must  be 
such  as  will  enable  a  skilled  engineer  at  least,  to  identify  the  claim  without 
reference  to  contiguous  claims  the  location  of  which  is  uncertain." 

Permanent  monuments  may  exist  before  the  location,  or  may  be  erected 
for  the  purpose  of  tying  the  claim  to  them;  but  the  courses  and  distances 
from  them  to  discovery  stake  or  comer  stakes  or  some  other  object  on  the 
ground  must  be  stated  with  reasonable  accuracy. 

Clearwater  Short-Line  R.  Co.  v.  San  Qarde,  7  Idaho,  108,  61  Pac.  137 
(IDOO).  A  location  notice  which  falls  to  give  the  direction  of  the  initial 
point,  or  permanent  monument  to  which  it  is  attempted  to  tie  the  location, 
from  the  point  of  discovery.  Is  void  under  the  statutes  of  Idaho. 

MwTuton  V.  Regan,  8  Idaho,  291,  67  Pac.  955  (1902).  The  description  In 
a  location  notice  is  suflldent  under  U.  S.  Rev.  St  2324,  and  Idaho  Rev.  St. 
3102,  which  describes  the  claim  as  located  a  certain  number  of  feet  from 
another  mine,  giving  the  direction.  A  mine  Is  a  natural  object  or  permanent 
monument  within  the  meaning  of  those  terms  as  used  in  the  statutes. 
A  description  is  sufficient  wherein  it  is  stated  that  the  locators  "have  lo- 
cated COO  linear  feet  along  this  lode  or  vein  of  qrartz,  by  300  feet  on  each 
sido  of  the  middle  of  the  vein  or  lode,  making  600  feet  In  length.  This  claim 
so  located  is  named  the  'Bullion  Mine*,  and  Is  situated  in  French  Mining 
Dtetrijrt,  Owyhee  County,  Idaho  Territory,  and  is  described  as  follows: 
O^mmencing  at  this  stake  and  notice,  which  is  situated  about  SOO  feet  in 
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a  northwesterly  direction  from. the  Minnesota  mine — this  is  an  exten^on 
of  the  Bed  Jacket  mine;  and  running  thence  along  the  vein  or  lode  in  a 
southerly  direction  to  similar  stake  and  notice.  We,  the  undersigned, 
claim  600  linear  feet  in  a  southerly  direction  from  this  stake  and  notice 
to  a  similar  stake  and  notice.  This  claim  is  (lOO  linear  feet  louj?."  It  is 
only  where  the  location  certificate  fails  to  make  reference  to  natural 
objects  or  permanent  monuments  sufficient  to  Identify  the  claim  that  a 
court  may  reject  it  on  that  ground. 

Where  it  is  shown  that  a  claim  has  been  located  in  good  faith,  If  by  any 
reasonable  construction  the  language  used  in  the  notice  in  the  description 
flud  in  referring  to  natural  objects  and  permanent  monuments  will  Impart 
notice  to  a  subsequent  locator,  it  is  sufficient.  A  liberal  construction  should 
be  given  to  descriptions  of  claims  and  references  to  natural  objects  in  loca- 
tion certificates. 

Bismark  Mountains  Oold  Min.  Co,  i\  North  Sunbeam  Oold  Co.,  14  Idaho* 
516,  95  Pac.  14  (1008).  Section  2324,  Rev.  St.  IT.  S.,  and  8  3102,  Rev.  St 
Idaho,  require  notices  of  locations  to  contain  such  a  description  of  the 
locality  of  the  claim  by  reference  to  natural  landmarks  or  permanent  ob- 
jects as  to  render  the  situation  of  the  same  reasonably  certain  from  the 
notice  Itself.  The  obje<*t  of  the  law  being  to  direct  attention  in  a  general 
way  to  the  vicinity  or  locality  of  the  claim,  where  it  appears  that  the  loca- 
tion is  made  in  good  faith,  it  is  the  policy  of  the  law  not  to  hold  the 
locator  to  a  very  strict  compliance;  but  if  the  language  employed  In  the 
description  will,  by  any  reasonable  construction,  in  view  of  the  surroundiu:? 
circumstances,  impart  notice  to  subsequent  locators,  it  is  sufficient.  The 
natural  object  referred  to  may  be  on  or  off  the  ground  located.  Even 
though  the  notice  be  wanting  in  clarity,  it  is  binding  as^  against  one  who 
had  notice  of  the  exact  location  of  the  claim. 

Montana. 

Riste  V,  Morton,  20  Mont,  139,  49  Pac.  656  (1897).  A  location  notice 
which  describes  the  claim  as  bounded  by  three  other  claima  on  three  sidcp 
is  prima  facie  sufficient  Such  claims  will  be  presumed  to  be  well  known 
natural  objects  or  permanent  monuments  until  the  contrary  appears. 

Bramlett  t\  Flick,  23  Mont  95,  57  Pac.  869  (1899).  "The  courts  always 
construe  those  notices  liberally,  and  if,  by  any  intendment,  the  proof  can 
be  reconciled  and  made  consistent  with  the  statement  contained  In  them, 
the  jury  will  be  allowed  to  say  whether  or  not,  upon  the  whole  proof,  the 
identification  of  the  claim  is  sufficient."  It  is  sufficient  if  the  description 
in  the  notice  contains  directions  which,  taken  in  connection  with  the 
monuments  on  the  ground,  will  enable  a  person  of  reasonable  Intelligence 
to  find  the  claim  and  trace  the  lines.  Whether  the  monuments  erected  upon 
the  claim  by  the  locator  mark  the  boundaries  sufficiently  Is  for  the  Jury 
and  not  for  the  court 

In  a  controversy  as  to  the  sufficiency  of  a  location  notice,  it  is  not  per 
mlssible  to  ask  a  witness  whether  a  practical  and  experienced  engineer. 
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familiar  with  surveys  in  monntalnous  countries,  with  the  methods  of  locat- 
ing claims  in  such  places,  and  with  a  knowledge  of  the  neighborhood,  could 
take  tlie  description  in  the  notice,  and,  startiug  at  the  discoveiT,  tiud  the 
claim.  Such  an  inquiry  calls  for  an  expression  of  opinion  and  not  of  fact, 
and  the  inquiry  appertains  to  no  question  of  science,  art,  or  trade,  but  to 
a  determination  of  the  question  of  the  sufficiency  of  the  acts  done  by  a 
third  person  for  the  purpose  for  which  they  were  intended,  viz.,  the  iden- 
tification of  the  location  or  claim,  which  is  a  question  for  the  jury  on  the 
facts  of  the  case,  and  not  for  any  witness.  But  a  witness  may  be  asked 
whether  he  found  the  boundaries  of  the  claim  without  assistance,  whether 
the  blazing  upon  the  posts  and  the  marks  on  the  boundaries  of  the  claim 
appeared  to  be  old  or  new,  whether  he  could  readily  find  the  blazes  on  the 
trees  along  the  end  lines  of  the  claim,  and  whether  they  could  be  traced 
or  observed  from  one  to  the  other ;  such  questions  all  relate  to  matters  of 
fact,  a  knowledge  of  which  was  gained  by  the  witness  from  observation 
upon  the  claim.  « 

Purdum  v.  Laddin,  23  Mont.  387,  50  Pac.  153  (1899).  Section  3612, 
Pol.  Code  of  Montana,  provides  that,  within  90  days  from  the  date  of 
posting  upon  the  claim  the  location  notice  required  by  §3611,  there  must 
be  filed  with  the  county  clerk  a  declaratory  statement,  containing  inter 
alia  "the  location  and  description  of  each  comer,  with  the  markings  there- 
on.'* This  statute  is  mandatory,  and  substantial  compliance  with  its  pro- 
visions is  necessary  to  perfect  a  valid  location.  Therefore,  a  declaratory 
statement  of  the  location  of  a  mining  claim  which  describes  it  by  metes 
and  bounds  but  gives  no  description  of  each  corner  and  the  markings  there- 
on is  insufficient  and  the  location  accordingly  invalid. 

Walker  v.  Pennington,  27  Mont  369,  71  Pac.  156  (1903).  Section  361!2. 
Pol.  Code,  is  complied  with  by  a  declatory  statement  which  describes  each 
comer  as  "a  stake  over  four  inches  8<iuare,  set  at  lef48t  one  foot  in  the 
ground,  and  surrounded  with  a  mound  of  earth  and  stone  four  feet  in 
diameter  and  two  feet  high,  and  marked,*'  etc.  It  is  not  necessary  that 
the  fact  that  the  corner  posts  are  at  least  four  feet  six  inches  in  length, 
as  required  by  §3611,  Pol.  Code,  should  appear  upon  the  face  of  the 
declaratory  statement 

Hahn  v.  James,  29  Mont  1,  73  Pac.  9(J5  (1903).  Section  3612,  Pol.  Code. 
provides  that  the  recorded  notice  shall  set  forth  the  dimensions  and  locatioii 
of  the  discovery  shaft,  tunnel  or  cut,  and  give  the  location  and  description 
of  each  comer  of  the  claim,  with  the  markings  thereon.  Held  that  a  notice 
did  not  comply  substantially  with  the  statute  when  it  contained  no  descrip- 
tion of  the  discovery  shaft,  and  did  not  show  that  there  were  markings  at 
the  corners  of  the  location  nor  what  the  dimensions  of  the  corner  monu- 
ments were. 

Wilson  r.  Freeman,  29  Mont  470,  75  Pac.  84,  68  L.  R.  A.  833  (1004).  A 
declaratory  statement  does  not  satisfy  the  requirements  of  §  3612,  Pol.  Code, 
when  it  recites  merely  that  the  claim  is  a  relocation  of  another  claim  on 
which  the  discovery  was  a  shaft  which  was  ten  feet  in  depth  and  four  and 
one-half  feet  in  size,  there  being  no  statement  that  these  were  its  dlmen- 
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slona  at  the  time  of  the  relocation.  The  recitals  in  the  statement  '*from  the 
center  oi  discovery  shaft  which  is  an  open  cut  ten  feet  deep/'  and  **be- 
ginning  at  an  open  cut  which  is  the  point  of  discovery/*  are  neither  of  them 
sufficient  to  give,  as  a  fact,  the  dimensions  and  location  of  the  discovery 
shaft  or  its  equivalent 

Section  3615,  Pol.  Ck>de,  provides  that  a  relocation  of  an  abandoned  claim 
must  be  made  by  sinking  a  new  discovery  shaft  and  fixing  new  boundaries 
in  the  same  manner  as  if  it  were  an  original  location,  or  the  relocator  may 
sink  the  original  discovery  shaft  ten  feet  deeper,  in  which  case  the 
declaratory  statement  must  give  the  depth  and  dimensions  of  the  original 
discovery  shaft  at  the  date  of  the  relocation.  A  declaratory  statement 
is  void,  under  this  section,  which  contains  nothing  showing  the  dimensions 
and  location  of  the  discovery  shaft,  or  its  equivalent,  if  a  new  shaft  was 
sunk  as  a  basis  of  location;  or  showing  the  depth  and  dimensions  of  the 
discovery  shaft  upon  the  abandoned  claim  at  the  date  of  the  relocation 
and  that  it  was  sunk  ten  fe^t  deeper,  if  the  relocation  was  based  on  such 
facts. 

Dolan  V,  Passmorc,  34  Mont.  277.  85  Pac.  1034  (1006).  Section  3612,  Pol. 
Code,  as  amended  In  liK)l,  requires  that  the  declaratory  statement  shall 
contain  the  location  and  dimensions  of  the  discovery  shaft,  or  its 
equivalent,  showing  length,  breadth  and  depth.  This  provision  is  man- 
datory and  must  be  substantially  followed  in  order  that  the  locator  may 
acquire  any  right  under  his  location.  Failure  to  observe  this  requirement 
is  fatal  to  the  location.  The  record  cannot  be  supplemented  by  proof  of 
what  was  actually  done. 

Helena  Gold  d  Iron  Co,  i\  Baggaley,  34  Mont  464.  87  Pac.  455  (1906). 
Section  3612,  Pol.  Code,  as  amended,  is  not  complied  with  by  a  statement 
that  "a  shaft — ^feet  and — feet  in  dimensions  in  ten  feet  six  inches  had  been 
sunk"  or  that  "a  tunnel,  the  dimensions  of  which  are — by — feet,  and  eleven 
feet  eight  inches  in  length  had  been  run.''    These  show  but  one  dimension ; 

■ 

the  statement  must  raise  the  Inference  that  the  excavation  cuts  the  vela 
at  a  depth,  in  ca^e  of  a  shaft,  and  at  a  length,  in  case  of  a  tunnel,  of  ten 
feet  below  the  surface. 

Nevada. 

Ford  t?.  Camphell,  29  Nev.  578,  92  Pac.  206  (1907).  The  statement  in  a 
location  certificate  that  "said  claim  is  situated  about  two  miles  from  the 
Town  of  A,"  no  direction  being  given,  is  not  such  a  description  witii 
reference  to  some  natural  object  or  permanent  monument  as  will  id^itlfy 
the  claim. 

Unless  the  recorded  notice  is  in  strict  compliance  with  the  law  it  is  void 
as  a  record,  but  does  not  affect  the  validity  of  the  claim.  Its  only  effect 
is  to  deprive  the  locator  of  the  use  of  the  record  as  prima  facie  evidence 
of  the  facts  contained  therein.  (This  decision  differs  from  the  4aw  as  de- 
clared elsewhere,  and  is  based  on  the  language  of  the  Nevada  statute.  See 
page  302,  above.) 
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Utah. 

W4is<m  V.  Triumph  Consol  Min.  Co.,  19  Utah,  66,  56  Pae.  300,  75  Am.  St. 
Rep.  718  (1890).  The  construction  given  a  notice  of  location  should  be 
liberal  and  not  technical,  and  a  notice  which  refers  to  a  known  mining 
claim,  with  date  of  its  location,  or  to  recorded  claims  adjoining  it,  with  x 
belBtlniir  shaft,  is  a  sufficient  compliance  with  the  law  requiring  reference 
to  te  made  to  some  natural  object  or  permanent  monument. 

Farmtngton  Qold  Min.  Co,  v,  Rhymney  Gold  d  Copper  Co.,  20  Utah,  363, 
68  Pac.  832  (1899).  The  statute  respecting  the  location  of  mining  claimd 
rtionid  be  construed  with  liberality,  and  the  sufficiency  of  the  location,  wltli 
Inference  to  natural  objects  or  permanent  monuments,  is  a  question  of 
f^ct.  Where  a  location  is  made  in  good  faith,  the  locator  should  not  l>e 
htid  to  a  strict  technical  compliance  with  the  law  in  respect  to  his  notice, 
and  if,  by  any  reasonable  construction  in  view  of  the  surrounding  circum- 
stances, the  language  employed  in  the  description  will  impart  notice  to  sub- 
sequent locators,  it  is  sufficient. 

MuWwi  V.  Brown,  21  Utah,  121,  59  Pac.  720  (1899).  The  date  of  loca- 
tion required  to  be  given  in  the  notice  is  the  correct  date  and  not  a  fictitious 
or  fraudulent  one.  Where  a  locator  fraudulently  antedates  his  notice  for 
the  purpose  of  defeating  an  actual  prior  locator,  his  act  is  fraudulent  both 
as  against  the  rightful  claimant  and  as  against  the  government. 

WeU^  V.  Davis,  22  Utah,  322,  62  Pac.  3  (1900).  The  law  will  not  hold 
the  locator  of  a  mining  claim  to  a  strict  and  technical  observance  of  the 
statute  In  respect  to  the  terms  of  his  notice,  so  long  as  he  substantially 
oomplies  with  its  requirements;  and  if  it  appears  that  the  location  was 
made  in  good  faith,  and  by  any  reasonable  construction,  in  view  of  the 
surrounding  circumstances,  the  language  employed  in  the  description  will 
Impart  notice  to  subsequent  locators,  it  is  sufficient 

Fiature  Min.  Co.  v.  Old  Susan  Min.  Co.,  22  Utah,  438,  63  Pac.  587  j(1900). 
The  construction  of  a  notice  should  be  liberal,  and  not  technical,  and  its 
snfficleiicy  with  reference  to  natural  monuments  or  permanent  objects  is 
a  question  of  fact. 

Bonanza  Consol.  Min.  Co,  v.  Golden  Head  Min.  Co.,  29  Utah,  1.'59,  80  Pac. 
736  (1906).  A  location  notice  is  sufficient  which  shows  a  discovery  made 
vpon  a  vein  or  deposit  bearing  precious  metals;  the  amount  of  ground 
daimed ;  the  length  of  the  claim,  giving  the  distance  in  opposite  directions 
from  the  discovery;  that  the  claim  was  staked  at  both  ends  and  at  the 
comers  in  a  lawful  way ;  refers  to  another  claim  as  the  one  nearest  to  it ; 
contains  the  name  of  the  claim,  the  signature  of  the  locator,  the  date  of 
location  and  of  record,  and  the  county  and  mining  district  where  located; 
there  being  also  proof  to  show  that  the  description  and  marking  of  the 
boundaries  indicated  in  the  notice  are  true,  that  a  stake  and  notice  was 
posted  at  each  discovery,  and  that  a  stake  three  or  four  Inches  in 
diameter  and  four  to  four  and  one-half  feet  high  was  marked  and  put  up 
at  each  comer  except  one  comer  where  a  stump  was  marked  as  the 
comer,  that  the  stakes  were  driven  into  the  ground   at    the    resi>ective 
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corners  aud  numbered  as  indicated  in  the  notice,  that  they  were  reset 
from  time  to  time  aud  kept  up,  and  that  the  surveys  for  patent  were  made 
covering  the  ground  practically  as  originally  located  and  staked.  ^'These 
notices,  where  the  ground  was  actually  marked  as  shown  by  the  proof  here 
In,  althorgh  in  some  particulars  indefinite  and  subject  to  critiripm.  were 
not  calculated  to  mislead  the  public.  Any  prospector  who  aiipe:ired  and 
read  the  notices  could  readily  identify  the  ground  embraced  within  the 
description.  Such  a  notice  is  a  sufficient  compliance  with  the  statute, 
and  when  it  substantially  complies  with  the  statute  It  is  sufficient  for 
record.  *  ♦  ♦  The  circumstances  and  conditions  of  the  surroundin;; 
country  may  I  e,  and  doubtless  in  many  instances  are,  such  that  stakes 
driven  firmly  into  the  ground  will  afford  the  best  means  to  identify  the 
claim  and  the  discovery.  In  such  cases  such  identification  will  \>e  con- 
sidered as  a  sufficient  compliance  with  the  statute." 

Washington. 

National  Mill  d  Min.  Co,  r.  Piccolo,  54  Wash.  617,  104  Pac.  128  (1909 ». 
In  an  action  to  recover  unpatented  mining  claims,  the  defendant,  wlio  had 
ousted  the  plaintiff  who  Ixad  been  in  possession  for  eight  years,  could  not 
take  advantage  of  a  technical  insufficiency  in  the  description  in  the  location 
notice  which  could  not,  aud  did  not,  mislead  him. 

Wyoming. 

Columbia  Copper  Min,  Co,  r.  Duchess  Min.,  Mill,  d  Smelting  Co.,  l.T  Wyo. 
244,  79  Pac.  Bb5  (1905).  A  notice  of  location  as  follows:  "We,  the  under- 
signed, claim  by  right  of  discovery  tliis  ledge,  lode  or  deposit  desciibetl  as 
follows:  1,500  feet  in  a  northwesterly  direction  from  this  notice,  and  SO^i 
feet  on  each  side  of  this  vein.  Dated  this  17th  day  of  July,  A.  I).  11X)1,'* 
and  signed,  is  a  sulstaiitial  compliance  with  the  rwiuirements  of  §2540, 
Rev.  St.  Wyo.  lJr89. 

Slothotrer  v.  hunter,  15  Wyo.  189,  88  Pac.  36  (190C).  A  location  cer- 
tificate which  fails  to  give  the  length  of  the  claim  along  the  veiii, 
measured  each  way  from  the  center  of  the  discovery  shaft,  as  required  by 
the  statute,  is  defective. 

Wliat  is  a  natural  or  fixed  object  within  the  requirements  of  Rev.  St. 
2324  is  a  question  of  fact.  A  mining  claim  is  treated  as  a  fixed  object.  If 
the  ground  located  is  upon  surveyed  land,  the  certificate  must  refer  to  the 
section  or  quarter  section  corners. 

(e)     Veri/lcation  of  the  Certificate. 

p.  250. 

Idaho. 

Dutilap  r,  Pattison,  4  Idaho,  473,  42  Pac.  504,  95  Am.  St.  Rep.  146  (1895). 
Where  a  location  is  made  by  an  agent  or  attorney  in  the  name  of  his  prln- 
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ciiMiK  the  affidavit  to  the  record  of  notice,  required  hy  Rev.  St.  Idaho, 
1 3104,  may  be  made  by  such  agent  or  attorney. 

Van  Burcn  r.  McKinley,  8  Idaho.  93,  66  Pac.  036  (1901).  The  provision 
of  Uev.  St.  Idaho,  §3104,  and  amendments  thereto,  requiring  an  affidavit 
to  the  recorded  notice,  is  not  in  contravention  of  the  provisions  of  §  2322 
Rev.  St.  r.  S. 

Such  an  affidavit  most  be  sworn  to  liefore  an  officer  authoiizetl  l»y 
law  to  athninlster  oaths.  A  district  recorder  appointed  by  the  resident 
miners  has  no  authority  to  appoint  a  deputy,  and  the  person  so  appointed 
has  no  authority  to  administer  oaths.  (The  present  statute  of  Idaho  on  this 
subject  is  found  in  Civ.  (>>de.  §  25(54.) 

Montana. 

Mares  v.  Dillon,  30  Mont.  117,  T5  Pac.  9C3.  Id.,  30  Mont.  144.  75  Pac.  9^1) 
(1904).  The  verification  of  the  declaratory  statement  required  l.y  Pol.  Codo, 
f  3612,  need  not  be  made  upon  the  personal  knowledge  of  the  affiant. 

Hickcy  r.  Anm^nda  Copper  Min.  Co,,  33  Mont.  40,  81  I*ac.  SO.'i  (1905). 
The  Act  of  1S73,  which  requires  the  recording  of  a  declnratory  statemenL 
verified  "on  oath  before  some  person  authorized  by  law  to  administer  oaths, 
describing  such  claim  in  the  manner  provided  by  the  laws  of  the  T'nlted 
States,"  is  not  unconstitutional  as  being  in  conflict  with  R.  S.  2324,  w^hich 
does  not  require  the  statement  to  be  verified.  That  act  is  not  complied  with 
by  an  affidavit  reciting  that  A  and  B  "who  being  first  duly  sworn,  on  oith 
each  says  for  himself  that  he  is  of  lawful  age.  a  citizen  of  tlie  Vii'T  o 
States,  and  that  the  foregoing  notice  by  them  subscribed,  is  a  true  coi>y 
of  the  original  notice  of  location  of  the  claim  above  described  as  iK)sted 
thereon,  on  the  day  stated."  (The  present  statute  of  Montana  covering 
this  subject  Is  found  in  the  I^ws  of  1907.  p.  20.) 

(d)     Amendment  of  the  Record.    Additional  Certificates,  \ 

p.  251.  The  locator  may  by  means  of  an  amended  or  additional 
certificate  change  the  lines  of  the  claim  and  thus  include  within 
them  ground  that  was  not  part  of,  but  adjoined  the  claim  as  orig- 
inally located.  His  right  to  do  so,  however,  is  subject  to  the 
rights  which  may  have  been  acquired  in  the  interval  by  other 
parties  who  have  made  location  of  this  ground.  Subject  to  this 
proviso,  and  to  the  restriction  that  he  must  not  depart  from  his 
discovery  and  that  he  must  comply  with  all  the  other  require- 
ments of  location,  the  locator  may  shift  the  lines  of  his  claim  at 
will. 

When,  however,  an  amended  certificate  is  filed  for  the  purpose 
of  curing  defects,  of  supplying  omissions  or  correcting  mistakes, 
and  does  not  include  territory  not  covered  by  the  original  cer- 
tificate, it  relates  back  to  the  date  of  the  original  certificate,  not- 
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withstanding  intervening  rights  may  have  accrued.  If  the  time 
within  which  an  amended  certificate  must  be  filed  has  not  ex- 
pired, the  subsequent  locator  takes  with  notice  of  the  prior 
locator's  right  to  amend. 

The  amendment  of  the  record  is  an  essentially  different  thing 
from  relocation,  which  is  an  entirely  new  location  of  ground,  the 
possessory  title  to  which  has  been  lost  by  forfeiture  or  abandon- 
ment. An  amendment  or  an  additional  certificate  may  not, 
therefore,  be  used  as  a  substitute  for  a  relocation  or  as  a  means  of 
acquiring  title  to  forfeited  or  abandoned  ground. 

In  addition  to  the  statutes  cited  in  vol.  1,  p.  251,  n.  3,  see 
Arizona  Rev.  St.  of  1901,  §  3237 ;  Idaho  Civ.  Code,  §  2566 ;  Mon- 
tana Laws  of  1907,  p.  21 ;  Nevada  Comp.  Laws,  §  213 ;  North 
Dakota  Pol.  Code,  §  1811 ;  South  Dakota  Pol.  Code,  §2543 ;  Wash- 
ington 3  Bal.  Ann.  Codes,  §  3151a. 


United  States. 

Tonopah  d  Salt  Lake  Min,  Co.  v.  Tonopah  Min.  Co.,  125  Fed.  389  (1003). 
O.  C.  D.  Nev.  The  Valley  View  lode  claim  was  located  Aui?.  2."»,  1900,  tUo 
discovery  monument  being  in  the  middle  of  the  en!>t  en'l  line,  which  was 
600  feet  long.  Subsequently,  a  discovery  shaft  was  s  -nk  s«)ntli  of  the 
middle  line  of  the  claim,  and  on  April  16,  1901,  an  amend^l  loofltlon  cer- 
tificate was  filed  by  which  the  louth  east  comer  was  thrown  some  83 
feet  southwardly  and  the  lines  changed  as  shown  in  the  diagram.  Tho 
Pyramid  was  located  in  May,  1902,  and  overlapped  the  Valley  View. 

It  was  held  that  the  Valley 
View  was  entitled  to  the 
ground  described  in  the  a- 
mended  location  certificate 
and  the  claim  of  the  owners 
of  the  Pj'nmiid  to  the  tri- 
angle C.  D.  F.  was  disallowed. 

Hawley,  IX  J.:  "The  right 
of  the  original  locators  to 
change  the  original  location, 
so  long  as  such  change  does 
not  interfere  with  the  exist- 
ing rights  of  others  acquired 
previous  to  such  change,  is 
unquestioned."  The  statute  of 
Nevada,  March  16, 1897,  gives 
00  days  in  which  to  file 
a  certificate  of  location  and 
provides  for  the  filing  of  an  additional  or  amended  certificate  of  lo- 
cation.     "The    courts    previous    to    the   enactment    of   statutes   of    this 


A.  B.  C.  D.=:  Valley  View  as  orif^inally  located. 
A.   E.  F.   T).= Valley  View  amended  location. 
O.  D.  F.=P>Tatnid. 

(J.rrorisrinHl  discovery  Monument  of  Valley  View. 
a=VaIley  View   Discovery  Shaft. 
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character  beld  that  the  locator,  after  posting  his  notice  of  location,  shobld 
be  allowed  *a  reasonable  time'  within  which  to  perfect  his  location.  *  * 
One  of  the  objects  of  the  state  statute  was  evidently  to  make  this  time 
certain  and  definite.  The  Legislature  of  this  state,  in  enacting  this  statute, 
recognized  that  difficulties  are  always  liable  to  present  themselves  to  the 
enterprising  prospector^  especially  in  districts  where  no  actual  development 
has  been  made,  to  determine  with  accuracy  and  precision  the  course  of  the 
ledge  which  he  has  discovered,  its  apex  and  width.  The  statute  giv^  to 
the  locator  of  the  lode  90  days  to  take  such  bearings  as  he  can  to  guide 
him  in  marking  and  defining  his  boundaries,  and  further  provides  that  if 
be  discovers  that  he  has  made  mistakes,  has  taken  up  more  or  less  ground 
than  he  is  entitled  to,  or  from  any  cause  that  his  location  is  defective  or 
erroneous,  he  may  relocate  or  change  his  boundaries,  provided  the  same 
does  not  interfere  with  the  existing  rights  of  others.*  It  gives  the  original 
locator  the  full  measure  of  the  rights  which  the  mining  laws  permit  him 
to  acquire  as  the  reward  of  his  energy  in  discovering  the  mineral  lode  or 
vein.  It  has  always  been  the  policy  of  the  government  to  encourage  Its 
citizens  in  searching  for,  discovering  and  developing  the  mineral  resources 
of  the  country ;  and  this  policy  can  always  be  best  subserved  by  permitting 
the  discoverer  to  rectify  and  readjust  his  lines,  whenever  from  any  cause 
he  desires  to  do  so  provided  he  does  not  Interfere  with  or  impair  'the  in- 
tervening rights  of  others.*  There  is  no  statute,  law,  rule,  or  regulation, 
state  or  national,  which  denies  this  right.  The  amended  certificate  of  loca- 
tion, when  made,  becomes  the  completed  location  of  the  discoverer,  and  Is 
just  as  valid  as  if  It  had  been  made  In  the  first  instance.  It  necessarily 
follows  that  parties  coming  upon  the  mining  claim  and  ground  described 
in  the  amended  certificate  of  location,  subsequent  to  the  perfection  of  such 
amended  location  in  compliance  with  the  mining  laws,  can  acquire  no  rights, 
because  they  have  not  been  injured,  and  have  no  right  to  complain." 

"The  broad  contention  of  the  complainant  ♦  •  •  is,  that  the  locatora 
of  the  Valley  View  must  be  held  to  the  lines  of  its  original  location;  that 
they  acquired  no  new  rights  in  their  amended  location,  because  it  included 
ground  not  within  its  original  boundaries,  and  they  did  not  make  any  re- 
location of  such  new  territory,  and  did  no  annual  assessment  work  thereon, 
and  did  not  make  any  discovery  of  mineral  therein  and  were  never  in  the 
actual  possession  thereof.  The  law  does  not  require  that  such  things  should 
be  done  In  order  to  make  the  claim,  as  described  In  the  amended  certificate 
of  location,  valid  to  the  full  extent  of  the  boundaries  therein  described, 
as  against  any  subsequent  locator  of  any  portion  of  said  ground.  *  * 
In  making  the  additional  amended  notice,  it  was  not  necessary  for  him  to 
take  physical  possession  of  the  additional  ground,  sink  new  shafts  or  maUe 
any  new  discoveries  of  mineraL" 

Tonopah  d  Salt  Lake  Min,  Co.  v.  Tonopah  Min.  Co.,  125  Fed.  400  (1903). 
C.  C.  D.  Nev.  The  original  location  of  the  Wandering  Boy  (K.  H.  I.  J.  on 
diagram)  was  made  after  the  original  location  of  the  Valley  View,  but 
before  the  amended  location  of  that  claim.  The  intention  was  expressed 
In  the  certificate  of  location  not  to  claim  anything  within  the  lines  of  the 
Valley  View.    After  the  amended  location  of  the  latter,  a  survey  was  made 
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of  the  Wandering  Boy  ami  an  auietideil  certificate  of  location  filed,  conform- 
ing to  the  new  lines  of  the  Valley  View.  Held  that  the  owner  of  the 
Wandering  Boy  was  not  entitle<i  to  any  ground  north  of  the  line  D  F. 
**It  is  always  c6nii)etent  for  the  owner  of  adjoining  mining  claims  to  adopt 
the  line  established  by  a  piior  survey  as  tlieir  boundary  or  division  line 
and  when  such  line  is  adopted  and  agreed  to  by  unequivocal  acts  from 
which  an  agreement  may  be  clearly  implied,  whether  it  is  the 'correct  one  or 
not,  they  will  be  conclusively  bound  by  it.  Sucii^  agreement  is  not  within  the 
statute  of  frauds." 

Porter  r.  Tonopah  North  Star  Tunnel  d  Development  Co,,  133  Fed.  756 
(11)04),  i\  C.  1).  Nev..  aflirmed  in  7(5  C.  C.  A.  057,  14(5  Fed.  3Sr»  (100(5).  Oth 
Circ.  **However  regular  in  form  a  Junior  location  might  be,  it  is  of  no  effect 
IS  against  the  rights  conferred  upon  the  prior  locator,  so  long  as  the  prior 
location  is  subsisting." 

( -omplainant  located  his  claim  August  26,  1901,  and  recorded  liis  location 
certificate  Sept.  2,  1901.  Defendant's  location  certificate  was  filed  Oct.  10, 
1901.  It  was  found  as  a  fact  that  complainant's  claim  as  described  in  biff 
certificate  did  not  include  an^'  of  defendant's  ground.  Ck>mplainant,  how- 
ever, bad  recorded  an  amended  certificate  on  May  27, 1902.  Since  this  was 
after  the  expiration  of  the  90  days  allowed  by  the  Nevada  statute  for  the 
filing  of  an  amended  certificate,  and  was  also  subsequent  to  the  defendant's 
lr»cation,  it  was,  so  far  as  it  covered  any  portion  of  the  latter,  postponed 
to  the  rights  of  the  defendant 

Biglow  V.  Conradt,  87  C.  C.  A.  48,  159  Fed.  868  (1908).  9th  Circ  See 
this  case  on  i>age  270. 

Arizona. 

Kitincif  V.  Luudjh  89  Pac.  496  (1907).  Rev.  St.  of  Arizona  1901,  §3241, 
I'l  escribing  the  manner  in  w*hich  an  abandoned  or  forfeited  claim  may  be 
located,  provides  that  the  notice  shall  state  whether  the  whole  or  any  part 
of  the  claim  is  located  as  abandoned  property' ;  otherwise  it  shall  be  void. 
It  was  held  that  taken  in  conjunction  with  §3238.  providing  for  the  amend- 
niv^nt  of  location  notices  and  the  changing  of  monuments  to  correspond  with 
such  amendments,  the  word  "void"  means  "voidable."  A  location  notice 
which  is  defective  by  reason  of  noncompliance  with  the  above  requirement 
may  be  amended  by  filing  an  amended  notice  complying  with  the  statute. 
Iirovided  the  rights  of  others  have  not  intervened.  Such  amended  certificate 
will  relate  back  to  the  date  of  the  original  location. 

Colorado. 

Hallack  f.  Trabcr,  23  Colo.  14,  46  Pac.  110  (1896).  H.  held  title  to  a 
mining  claim  as  tnistee  for  himself  and  others.  He  filed  an  additional 
location  certificate,  taking  in  additional  ground,  and  then  obtained  a  patent 
for  the  claim  as  amended.  He  was  held  to  be  trustee  as  to  this  additional 
ground  as  well  as  of  the  original  claim. 
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Moytc  V.  Bullene,  7  Colo.  App.  308,  44  Pac.  69  (1896).  If  the  original 
recorded  certificate  was  so  defective  as  to  absolutely  fall  to  comply  with  the 
statutory  requirements  and  define  the  claim,  it  was  void,  and  a  second  cer- 
tificate, called  an  amended  location  certificate,  was  not  amendatory  so  an 
to  relate  back  to  the  date  of  the  first,  and  the  locator's  rights  were  con- 
trolled by  the  date  of  the  second  certificate,  there  being  an  inten-eniug 
location  by  the  other  party.  But  if  the  original  certificate  was  not  void,  but 
only  lacking  in  technical  detail  and  was  capable  of  amendment,  then  the 
second  would  be  considered  amendatory,  would  relate  back  to  the  date 
of  the  first,  and  both  should  be  regarded  as  one  and  both  be  put  in  evidence. 

FHsholm  i\  Fitzgerald,  25  Colo.  290,  53  Pac.  1109  (1898).  Certificates  of 
location  of  mining  claims  which  are  defective  in  that  they  contain  no  ref- 
erence to  a  natural  object  or  permanent  monument  may  be  cured  of  such 
defect  by  amendment,  under  S  2409,  Gen.  St.  of  Colorado.  This  section 
qualifies  the  declaration  in  §  2400  that  such  certificates  are  void,  since  to 
be  susceptible  of  amendment  they  must  have  some  force  and  validity.  The- 
amendment  i)erfects  the  record  as  of  the  date  of  the  original  certificate, 
notwithstanding  the  fact  that  meanwhile  other  claimants  have  undertaken 
to  relocate  the  ground.  The  proviso  of  $  2409,  to  the  effect  that  such  amend- 
ment shall  not  ''interfere  with  the  existing  rights  of  others  at  the  time  of 
such  relocation,''  is  only  applicable  to  a  change  of  boundaries  and  a  re- 
location that  would  take  in  territory  not  before  included  within  the  claim. 

Duncan  v.  Fulton,  15  Colo.  App.  140,  61  Pac.  244  (1900).  When  the 
original  certificate  of  location  may  be  deemed  void,  an  additional  one  may  he 
filed  to  correi't  its  defects,  and  both  may  be  put  in  evidence  in  subsequent 
Judicial  proceedings,  and  if  therefrom,  and  not  necessarily  from  one  alone, 
but  from  either  one  or  Loth  together,  the  claim  is  properly  described  and 
adequately  located  by  reference  to  a  natural  object  or  permanent 
monument,  the  locator  has  fully  complied  with  the  law.  In  this  case  the 
defect  arose  from  the  inadequacy  of  description,  there  was  no  Intervening 
location,  and  Frisholm  v.  Fitzgerald  was  followed. 

Kirk  V.  Meldrum,  28  Colo.  453,  05  Pac.  633  (1901).  An  amended  rer- 
tlfioite  under  M.  S.  A.  §  31C0  may  be  filed  on  a  placer. 

Oumey  r.  Brown,  32  Colo.  472,  77  Pac.  357  (1004).  The  filing  of  amenikd 
location  certificates  cannot  change  or  enlarge  a  locator's  rights,  if,  iirlo:* 
thereto,  the  premises  had  been  lo<-ated  by  another  i)er8on  at  a  time  when 
they  were  oi)en  to  location. 

Sulliran  v.  Sharp,  33  Colo.  346,  80  Pac,  1054  (1905).  Where  a  location 
was  made  within  the  limits  of  an  existing  and  valid  claim,  and  therefore 
was  Toid,  the  locator  thereof  can  acquire  no  additional  rights  by  filing  :in 
additional  location  certificate  under  the  provisions  of  M.  A.  S.  §  3ir0,  after 
the  prior  locator  bad  failed  to  i)erform  his  assessment  work  for  one  year. 
The  purpose  of  that  statute  **wa8  to  permit  the  locator  to  cure  errors  and 
defects  or  supply  omissions,  so  that  a  location  which  was  merely  defective 
might  be  rendered  perfect,  and  also  take  in  territory  embraced  in  aban- 
doned overlapping  claims  if  so  desired.  It  cannot  avail,  however,  except 
it  appears  that  there  has  been  an  origional  location  which  is  valid,  though 
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imperfect  In  other  words,  there  must  be  some  rights  In  the  locator 
filing  such  certificate  to  the  ground  which  it  purports  to  Include;  otherwise 
it  is  of  no  effect" 

Idaho. 

Morrison  v,  Regan,  8  Idaho,  291,  67  Pac.  955  (1902).  Under  Oiv.  Code, 
§  2566,  an  amended  location  relates  back  to  the  date  of  the  original  locatiou, 
provided  it  does  not  interfere  with  the  existing  rights  of  others  at  the  time 
when  such  amendment  is  made.  This  proviso,  however,  does  not  apply  to 
amended  locations,  where,  by  the  amendment,  the  surface  boundaries  are 
not  changed,  or  when  no  part  of  an  overlapping  claim  which  has  been 
abandoned  is  taken  in  by  such  amended  location.  It  only  applies  where  the 
boundaries  are  changed,  or  where  part  of  an  overlapping  claim  which  has 
been  abandoned  Is  taken  in. 

An  agent  or  any  one  authorized  to  do  so  can  make  an  amended  or 
additional  location.    Such  authority  is  not  required  to  be  In  writing. 

Bismark  Mountains  Gold  Min,  Co,  v.  North  Sunheam  Oold  Co,,  14  Idaho. 
516,  95  Pac.  14  (1908).  Section  5,  Sess.  Laws  1899,  p.  238,  provides  that 
if  at  any  time  the  locator  or  his  assigns  shall  apprehend  that  his  original 
certificate  was  defective,  erroneous,  or  that  the  requirements  of  the  law  had 
not  been  complied  with  before  filing,  he  may  file  an  additional  certificate, 
provided  that  it  does  not  interfere  with  existing  rights  of  others.  Such 
an  amended  certificate  relates  back  to  the  date  of  the  original  location, 
unless  it  takes  in  ground  not  covered  by  the  original  notice  of  location, 
and  which  has  been  located  by  others  prior  to  the  filing  of  the  amended 
certificate.    So  far  as  that  is  concerned  the  certificate  does  not  relate  back. 

Montana. 

Wilson  V,  Freeman,  29  Mont  470,  75  Pac.  84,  68  L.  R.  A.  833  (1904).  A 
locator  may,  under  the  provisions  of  the  act  of  1901  (Laws  1901,  p.  56>. 
record  an  amended  declaratory  statement,  to  correct  a  mistake  in  the 
original  notice,  describing  the  claim  as  running  easterly  and  westerly  when 
in  fact  it  was  staked  out  on  ground  as  running  in  a  northerly  and  southerly 
direc^on.  This  does  not  amount  to  a  relocation  of  the  claim,  but  simply 
conforms  the  description  as  stated  in  the  original  recorded  declaratory 
statement  with  the  actual  staking  on  the  ground  as  made  at  the  time  the 
original  location  was  made. 

Butte  Consol.  Min,  Co,  v.  Barker,  35  Mont  327.  89  Pac.  302,  90  Pac  177 
(1907).  An  amended  declaratory  statement,  the  purpose  of  which  is  to  cure 
defects  in  the  original,  puts  the  locator,  in  the  absence  of  any  intervening 
rights,  in  the  same  position  he  would  have  occupied  had  no  such  defects 
existed,  and  relates  back  to  the  date  of  the  original  location.  The  aflixing 
of  an  additional  name  to  the  claim  in  the  amended  statement  does  not  in- 
validate it,  since  it  is  the  description  of  the  ground  embraced  rather  than 
the  name  of  the  claim  that  is  important. 
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MHtcaukee  Gold  Extraction  Co.  v.  Gordon,  37  Mont.  209,  95  Pac.  9*.^ 
(1908).  The  purpose  of  filing  an  amended  declaratory  statement  of  the 
tK-atlon  of  a  mining  claim  (authorized  by  Laws  of  1901,  p.  56)  being  to 
care  defects  in  the  original,  It  can  confer  no  rights  In  the  property  which 
did  not  exist  prior  to  its  filing,  but  relates  back  to  the  original  location. 
Hence  It  follows  that  except  as  against  intervening  rights  it  serves  the 
same  purpose  In  its  admission  as  evidence  as  the  original  certificate,  and  its 
admissibility  is  not  affected  by  reason  of  its  being  filed  subsequent  to  the 
commencement  of  suit  on  an  adverse  claim. 

Land  Office  Decisions. 

**Tbe  amended  location  authorized  by  the  Colorado  law  is  essentially 
different  from  the  relocation  authorized  by  sec.  2324  of  the  Revised 
Statutes.  The  former  is  made  in  furtherance  of  the  original  location  and 
for  the  purpose  of  giving  additional  strength  or  territorial  effect  thereto, 
Willie  the  latter  is  a  new  and  independent  location  which  can  only  be  made 
where  the  original  location  and  all  rights  thereunder  have  been  lost  by 
failure  to  make  the  necessary  annual  expenditure."  "Teller's  rights  under 
ttie  amended  locations  depend  upon  his  ownership  of  the  original  locations 
and  if  at  that  time  they  were  owned  or  partly  owned  by  others  their  title 
was  not  divested  or  lost  by  his  amended  location."  John  C.  Teller,  26  L.  D. 
484  (1898). 

Title  acquired  by  location  cannot  be  divested  by  an  amended  location 
by  omitting  therefrom  the  name  of  one  of  the  original  locators  unless  it 
If  done  with  his  consent    Samuel  H,  Auerhach,  29  L.  D.  208  (1899). 

(e)  Mistakes  in  the  Record. 

p.  253. 

(f)    Requiremefits  as  to  the  Time  and  Place  of  Recording  Certificate. 

p.  254.  See,  also,  page  281,  above.  Requirements  as  to  the  time 
of  recording  the  certificate  are  directory  and  not  mandatory.  The 
object  of  the  record  is  notice ;  and  a  subsequent  locator  with  actual 
notice  should  not  be  permitted  to  set  up  the  prior  locator's  failure 
to  record.  He  is,  however,  chargeable  with  constructive  notice 
only  when  the  certificate  of  the  prior  location  has  been  recorded 
within  the  prescribed  time,  or,  if  not  within  that  time,  then  before 
his  rights  accrued. 

United  States. 

Last  Chance  Min.  Co.  v.  Bunker  Hill  d  8.  Min.  Co.,  6«  C.  C.  A.  299,  131 
Fed.  579  (1904).  9th  Clrc.  Failure  to  comply  with  $3103,  Rev.  St  Idaho 
1887,  proYiding  that  location  notices  must  be  recorded  within  15  days  after 
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the  making  of  the  location,  but  prescribing  no  penalty  for  such  failure,  does 
not  work  a  forfeiture  of  the  claim  in  favor  of  a  subsequent  locator  who 
had  actual  notice  of  the  prior  location,  the  prior  locstor  being  in  actual 
possession  of  the  claim  and  actually  engaged  in  working  it  The  Bunker 
Hill  was  located  on  Sept.  10,  and  notice  was  recorded  onS^t.  29.  The 
Last  Chance  was  located  Sept.  17  and  notice  recorded  on  Sept.  22.  At  the 
time  of  the  later  location,  therefore,  no  part  of  the  Bunker  Hill  was  open 
to  location  by  any  person. 

Zcrrcit  V,  Vanina,  134  Fed.  GIO  (1905).  C  C.  D.  Nev.  Section  210,  Ck)mp. 
Laws  Xev.  1900,  requiring  the  certificate  of  location  to  be  recorded  within 
90  days  after  posting  notice,  is  not  mandatory  but  directory,  provided  no 
adverse  rights  have  intervened.  And  even  when  adverse  rights  have  inter- 
vened they  will  be  of  no  avail  unless  thej'  are  founded  ui>on  a  valid  location. 

In  the  absence  of  any  provision  in  the  statute  prescribing  a  forfeiture 
for  failure  to  record  within  a  si>ecified  time,  a  locator  who  is  in  actual 
possesion  and  working  his  claim  will  be  protected  although  he  failed  to 
record  his  location  within  the  time  prescribed  by  the  statute  of  the  state 
or  the  rules  of  the  mining  district.  Failure  to  record  does  not  deprive  the 
locator  of  all  his  rights  to  the  ground  provided  he  lias  substantially  com- 
plied with  the  other  requirements  of  the  mining  laws.  The  record  is  the 
inception  of  what  may  be  called  the  paper  title.  It  does  not  itself  con- 
stitute title  or  possessory  right. 

Arkansas. 

Buffalo  Zitiv  d  Copper  Co.  r.  Crump,  70  Ark.  r»2r».  CO  S.  W.  572,  91  Am. 
St.  Itep.  87  (1902).  If  the  location  notice  is  recorded  before  any  adverse 
rights  to  the  same  ground  are  acquired,  it  Ls  sufficient,  even  if  it  was  not 
recorded  within  thirty  days. 

Colorado. 

Sfwpard  v.  Murphy,  20  Colo.  350,  58  Pac.  588  (1899).  lender  §3150.  M. 
A.  S.,  which  provides  that  "the  discoverer  of  a  lode  shall,  within  three 
months  from  the  date  of  discovery,  record  his  claim  in  the  office  of  the 
recorder  of  the  county  In  which  such  lode  is  situated,  by  a  location  cer- 
tificate which  shall  contain.*'  etc..  If  the  instrument  thus  required  to  be 
recorded  is  lodged  with  the  proper  officer  for  that  purpose,  and  the  person 
BO  depositing  it  does  all  that  the  law  requires  of  him  as  conditions  prece- 
dent to  the  right  to  have  it  recorded,  or  If  these  conditions  are  and  can  be 
waived  by  the  officer,  It  is  constructive  notice  to  all  those  who  thereafter 
deal  with  the  property,  even  If  the  recorder  neglects  to  record  It.  In  the 
present  case  '*the  plaintiff  lodged  his  location  certificates  with  the  proper 
officer,  and  was  notified  that  they  would  be  recorded.  It  Is  true  the  fees  were 
not  paid  In  advance,  but  that  condition  was  waived.  Under  the  facts,  we 
are  dearly  of  opinion  that  plainttfT  did  all  the  law  required  of  him  In 
vwpect  to  recording  his  ckilm." 
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Utah. 


In  re  Monk,  16  Itab,  100,  50  Pac.  810  (1S07).  Section  8,  c.  30,  Laws 
1897,  providing  that  count j*  recorders  shall  i)erform  duties  theretofore  per- 
formed  by  district  mining  rec^orders,  is  constitutional.  It  does  not  conflict 
with  Rev.  St.  2324. 

IV^yoming. 

Columbia  Copper  Min.  Co,  v.  Duchess  Min,,  Mill,  d  Smelting  Co,,  13  Wyo. 
244,  79  Pac.  385  (1905) .  A  certificate  of  location  filed  61  days  after  discovery, 
ttie  €Oth  day  being  a  Sunday,  is  valid.  Even  if  filed  after  ftO  days  such  a 
certificate  is  valid  If  no  other  persons  acquire  intervening  rights  between 
the  expiration  of  the  CO  days  and  the  actual  filing  of  such  certificate. 

Slothoirer  v.  Hunter,  15  Wj'o.  189,  88  Pac.  36  (1906).  The  failure  to  re- 
cord the  location  certificate  within  the  statutory  period  Is  fatal  only  in  case 
other  rights  intervene. 


CHAPTER  VIII. 

THE   EXTENT  OF  THE   CLAIM. 

I.    Lode  Claims.  II.    Placer  Claima 

p.  255.  The  circuit  court  of  appeals  of  the  ninth  circuit  has 
confined  the  decision  in  Lakin  v.  Roberts  to  the  particular  facts 
of  that  case.  Although  a  patent  may  apparently  be  attacked 
collaterally  on  the  ground  that  it  includes  an  amount  of  ground 
in  excess  of  the  statutory  limit,  in  such  a  case  the  presumption  is 
that  the  patent  is  valid  and  no  inference  of  invalidity  may  be 
drawn  from  anything  that  appears  on  its  face. 

I.    Lode  Claims. 

p.  256.  When  the  excess  consists  in  the  width  of  the  claim,  the 
portion  of  the  claim  as  to  which  the  location  is  void  is  easily  de- 
termined. It  is  that  portion  lying  outside  of  side  lines  drawn  at 
the  proper  distance  from  the  middle  of  the  vein.  If,  however,  the 
excess  is  in  the  length  of  the  claim,  there  can  be  no  fixed  rule  as 
to  the  end  from  which  the  excess  is  deducted.  It  would  seem, 
following  the  analogy  of  the  placer  cases,  that  a  locator,  who  is 
acting  in  good  faith,  is  in  possession  and  working  his  claim,  may 
elect  which  portion  he  will  retain  and  which  reject. 

On  the  subject  of  the  effect  produced  upon  the  extent  of  the 
claim  by  the  departure  of  the  vein  through  one  or  both  of  the 
side  lines,  see  chap.  XV,  div.  I,  below.  By  Civ.  Code  of  Idaho, 
§  2556,  it  is  provided  that,  where  the  locator  has  marked  the 
line  of  the  vein,  the  monuments  must  be  taken,  for  the  pur- 
poses of  the  location,  to  mark  correctly  that  line  and  cannot  after- 
wards be  changed  so  as  to  affect  the  rights  of  others. 

As  to  the  width  of  lode  claims  excepted  from  a  placer  claim 
under  Rev.  St.  2333,  see  Qhap.  XV,  div.  Ill,  below. 
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United  Sutes. 

Peabody  Gold  Min.  Co.  v.  Gold  Hill  Min.  Co.,  49  C.  C.  A.  637,  111  Fed. 
S17  (1001),  9th  Circ,  affirming  97  Fed.  657  (1899).  C.  C.  N.  D.  Gal.  A 
patent  for  mineral  land  was  attacked  in  ibis  case  on  the  ground  that  It 
covered  surface  ground  in  excess  of  300  feet  in  width  from  the  center  line 
of  the  lode.  "If,  upon  any  theory  of  the  facts,  the  patent  may  be  sustained, 
It  is  the  duty  of  the  court  to  indulge  the  presumption  that  the  facts  ex- 
isted, and  were  properly  brought  to  the  attention  of  the  officers  of  the  land 
department  before  the  patent  was  Issued.  All  intendments  are  in  favor 
of  the  validity  of  the  patent.  Before  it  was  issued  the  officers  of  the  land 
department  were  required  to  ascertain  whether  the  necessary  antecedent 
steps  liad  been  taken  which  justified  its  issue."  "A  patent  which  has  been 
in  existence  for  16  years,  and  which  protects  rights  that  have  been  con- 
tinuously exercised  by  the  patentee  and  his  predecessors  in  interest  for 
nearly  50  years,  will  not  be  declared  void  as  to  any  portion  of  its  granted 
premises  solely  for  the  reason  that  upon  its  face  it  purports  to  be  based 
npon  a  single  mining  location,  and  conveys  more  than  may  lawfully  be 
included  in  one  location,  when  in  fact  the  claims  were  several,  and  might 
have  been  united  in  a  single  patent  upon  a  proper  presentation  of  the 
facts."  "The  judgment  in  that  case  (I^kin  v.  Roberts,  4  C.  C.  A.  438,  54 
Fed.  461,  see  vol.  1,  p.  257)  was  rendered  upon  an  agreed  statement  of 
facts,  in  which  it  was  made  to  appear  that  the  land  in  controversy,  which 
was  occupied  as  a  towusite,  was  included  within  the  area  of  the  patenteil 
mining  claim,  but  that  there  had  never  been  any  actual  possession  of  that 
iwrtion  of  the  surface  ground  by  the  mining  company,  and  that  the  right 
of  the  miners  in  that  locality  to  a  mining  claim  was  not  determined  by 
rule  or  custom  but  depended  upon  actual  occupation  of  the  surface.  Under 
this  admission  of  the  facts,  the  land  in  controversy  in  that  case  was  held 
to  be  excluded  from  the  operation  of  the  patent.  The  admitted  facts 
effectually  rebutted  the  pre8umi>tlon  which  otherwise  would  have  attended 
the  patent,  the  presumption  that  the  locator  was  lawfully  entitled  to  all  the 
premises  described  In  bis  grant,  and  that  all  the  previous  requisites  of  the 
law  had  be^i  complied  with.' 


»t 


Alaska. 

Pratt  r.  United  Alaska  Min.  Co.,  1  Alaska,  05  (1900).  "Embracing  by 
accident  more  than  the  lawful  quantity  of  ground  within  a  location  lias 
never  been  held,  unless  the  excess  was  very  great,  to  invalidate  the  loca- 
tion; but  the  question  of  taking  more  land  within  a  claim  as  staked  b> 
faulty  measurement  and  that  of  claiming  by  the  terms  of  a  location  notice 
are  entirely  different.  In  the  one  case  the  error  is  merely  accidental;  In 
the  other  case  the  excess  is  taken  with  deliberate  purpose.  Question :  Does 
a  mining  notice,  which  includes  by  its  terms  more  land  than  Is  perraltte«l 
by  the  mineral  laws  of  the  I'nited  States,  invalidate  the  location?  Th«» 
court  is  not  aware  of  any  decision  upon  this,  precise  point,  and,  while  th»« 
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quest  iuu  is  uot  passed  ui)ou  at  this  time,  it  would  seem  that  such  a  notice 
clearly  in  violation  of  the  law  would  invalidate  the  entire  location.'' 

California. 

MvEUigoit  r.  Krogh,  151  Cal.  12(J,  1)0  Pac.  823  (1907).  When  a  location 
of  a  lode  claim  made  in  good  faith  exceeds  the  width  prescribed  by  Uev. 
8t.  2320,  the  location  is  void  only  to  the  extent  of  the  excess,  and  tte 
locator  is  entitled  to  all  of  the  surface  Included  within  lines  drawn  at  the 
distance  of  300  feet  from  the  middle  of  the  vein  at  the  surface.  The  side 
lines  of  the  lode  claim  are  uot  required  to  be  straight,  and,  in  determining 
the  proper  iiositlon  of  such  lines,  the  court  may  fix  as  many  Intermediate 
corners  as  Is  necessary  to  give  the  locator  the  territory  of  the  prescribed 
width  within  his  original  lines. 

Colorado. 

Taylor  v.  Parentcau,  23  Colo.  309,  48  Pac.  505  (1897).  By  M.  A.  S.  3140, 
the  width  of  claims  in  Gilpin,  Clear  Creek,  Boulder  and  Summit  Counties, 
shall  be  75  feet  on  each  side  of  the  center  of  the  vein  or  crevice.  Where  :: 
claim  has  been  located'  in  violation  of  this  statute,  "such  imrts  of  the  ground 
as  lie  outside  of  a  line  parallel  to  the  side  lines  and  seventy-five  feet  from 
the  discovery  shaft  are  located  without  authority  and  as  to  such  excess  the 
location  is  void."  It  was  argued  by  appellant  that  the  measurement  need 
not  be  made  at  the  discovery  shaft,  but  that  the  location  was  valid  If  the 
side  lines  at  any  point  were  within  seventy-five  feet  of  the  center  of  the 
vein. 

Dari«  r.  Shepherd,  31  Colo.  141,  72  Pac.  57  (1903).  Where  the  end  llnei 
of  a  claim  are  not  at  right  angles  with  the  side  lines,  the  width  of  the  claim 
Is  the  distance  between  the  side  lines,  and  not  the  length  of  the  end  lines, 
and  it  Is  the  former  distance  which  determines  whether  the  claim  Is  within 
the  width  allowed  by  law.  ^ 

Idaho. 

Stem-Winder  Min,  Co,  r.  Emma  <6  LaJit  Chance  ConsoL  Min.  Co.,  2  Idaho, 
421,  21  Pac.  1040  (1S80).  Where  a  locator  Intending  to  locate  a  claim  1,500 
feet  in  length  and  i\00  feet  wide  makes  his  measurements  by  the  eye  and  by 
stepping  off  distances,  and  thus  includes  a  greater  area  than  the  law  per- 
mits, the  location  Is  not  wholly  void,  but  only  as  to  the  excess.  The 
lines  may  be  readjusted  upon  a  subsequent  survey. 

The  lateral  measurement  of  the  claim  at  the  time  of  discovery  must  be 
from  the  middle  of  the  iK)lnt  of  discovery  unless  the  vein  has  been  actually 
established  and  run. 

Montana. 

BramJett  r.  Fliek,  23  Mont.  05,  57  Pac.  SCO  (1899).  Where  a  locator  posta 
a  notice  of  location  which  claims  simply  1,500  feet  along  the  lead,  but  sayn 
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nothing  as  to  the  direction  in  which  this  Is  to  be  measured,  the  locator 
thereby  establishes  a  right  for  the  statutory  period  of  20  days  to  1,500  feet 
along  the  lead,  but  he  is  limited  in  this  right  to  750  feet  on  either  side  of 
the  iK)int  of  discover}'.  Tlie  fact  that  in  making  the  location  he  thereafter 
included  within  his  lK)undarles  ground  not  legitimately  covered  by  his 
notice,  if  this  was  done  in  good  faith,  as  the  result  of  ignorance  or  inad- 
vertence merely,  would  not  invalidate  his  claim  in  so  far  as  it  includes 
what  was  legitimately  covered  by  the  notice. 

Oregon. 

Gokres  •;.  lUimis  Min.  Co,,  40  Or.  51C,  67  Pac.  660  (1902).  Where  a 
locator  has  made  an  excessive  location  through  an  Innocent  mistake,  his 
claim  is  void  only  as  to  the  excess. 

South  Dakota. 

McPherson  r.  Julim,  17  S.  I>.  98.  95  X.  W.  428  (1903).  A  claim  which 
is  excessive,  either  In  length  or  width,  is  void  only  as  to  the  excess,  unless 
the  locator  has  been  guilty  of  fraud,  especially  where  the  defect  is  cured 
before  rights  have  been  acquired  by  a  subsequent  locator. 

Utah. 

Copper  Olohe  Min,  Co,  v,  AUman,  23  Utah,  410,  64  Pac.  1019  (1901).  The 
place  where  the  notice  of  the  location  is  (posted,  which  in  Utah  must  be 
the  place  of  discovery,  is  the  Initial  point  on  the  lode  from  which  the 
boundaries  of  the  claim  can  only  be  determined  when  it  is  six  hundred 
feet  in  width. 

II.    Placer  Claims. 

p.  259.  Where  the  locator  who  has  made  an  excessive  location 
is  in  possesion  and  working  the  claim,  he  may  elect  which  por- 
tion to  reject  as  excess.  A  subsequent  locator  cannot  determine 
this  for  him. 

An  association  claim  may  not  be  made  the  cover  by  which  a 
single  person  acquires  more  than  twenty  acres  by  one  location. 
The  use  of  dummy  locators,  who  knowingly  are  parties  to  the 
fraud,  will  avoid  the  location  of  more  than  twenty  acres  for  the 
benefit  of  a  single  individual. 

United  States. 

Durant  r.  CorUn,  94  Fed.  382  (1890).  C.  C.  D.  Wash.  "The  policy  of  the 
government  in  disposing  of  the  mineral  lands.      •    •    •      is  to  make  n 
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general  distribution  among  as  large  a  number  as  ix>68ible  of  those  who  wish 
to  acquire  such  land  for  their  own  use,  rather  than  to  favor  a  few  In- 
dividuals who  might  wish  to  acquire  princely  fortunes  by  securing  large 
tracts  of  such  land;  and  it  is  contrary  to  this  policy  and  to  the  provisions 
of  sections  2330  and  2331  for  one  person  to  cover  more  than  20  acres  of 
placer  ground  by  one  location  by  the  device  of  using  the  names  of  his 
employes  and  friends  as  locators." 

Mcintosh  V,  Price,  58  C.  C.  A.  136,  121  Fed.  710  (1903),  9th  Clrc.  affirm- 
ing  l*rice  v.  Mcintosh,  1  Alaska,  286  (1901).  Where  a  local  rule  prescribetl 
that  placer  claims  should  be  1,320  feet  long  by  660  feet  wide  (this  rule  was 
held  to  be  void  by  the  court  below.  See  page  352,  below),  and  a  locator 
by  mistake  staked  out  his  claim  less  than  1,320  feet  long  and  more  than 
€C0  feet  wide,  but  took  possession  of  the  land  and  worked  it,  another  can- 
not oust  him  from  the  part  where  he  is  mining  and  make  a  location  thereof 
for  himself.  The  original  locator  has  the  right  to  elect  which  portion  of  the 
claim  he  will  surrender. 

Walton  V,  Wild  Ooose  Min,  rf  Trading  Co.,  CO  C.  C.  A.  155,  123  Fed.  209 
(1903).  9th  Circ.  An  excess  of  ground  in  a  placer  location  does  not  in- 
validate it  but  merely  renders  it  voidable  as  to  the  excess. 

Zimmerman  i\  Funchion,  161  Fed.  859  (1908) .  9th  Circ.  "Where  a  prior  lo- 
cator is  in  the  actual  possession  of  a  claim  (placer)  which  as  a  matter  of  fact 
exceeds  the  limit  of  20  acres,  and  is  diligently  working  the  same  in  good 
faith,  he  is  at  liberty  to  elect  what  portion  of  the  claim  he  will  reject  as 
the  excess,"  and  a  subsequent  overlapping  locator  cannot  compel  him  to  sur- 
render the  overlap  as  excess,  when  he  did  not  know  of  the  excess  at  the 
time  the  subsequent  location  was  made. 

Cook  V,  Klonos,  164  Fed.  529  (1908).  9th  Circ.  C.  and  R.  acting  under 
the  direction  of  B.  located  an  association  claim  of  160  acres  In  the  names 
of  themselves  and  six  others.  The  latter  were  relatives  of  B.,  from  whom 
he  held  letters  of  attorney  to  locate  claims  in  Alaska,  in  which  it  was 
understood  that  he  was  to  have  a  half  interest.  It  was  held  that  they  were 
not  bona  fide  locators,  and  that  the  location  was  a  fraud  upon  the  govern- 
ment and  void.  "The  question  here  is,  not  whether  an  individual  can  pur- 
chase mining  claims  after  they  have  been  located  and  hold  them  in  his  own 
name,  but  whether  an  individual  can  by  the  use  of  the  names  of  his  friends, 
relatives  or  employes  as  dummies,  locate  for  his  ovm  benefit  a  greater  area 
of  mining  ground  than  that  allowed  by  law.  If  such  proceedings  were 
to  be  recognized  as  legal,  then  in  this  case  Barnette  was  at  the  time  of  the 
location  of  the  claim,  and  ever  since  has  been,  the  principal  locator  of 
160  acres,  end  yet  he  was  not  himself  a  locator  by  notice  on  the  ground 
or  of  record,  and  he  is  not  a  party  to  this  action."  **The  mineral  land  laws 
of  the  United  States  are  extremely  liberal  in  the  requirements  under  which 
possessory  rights  may  be  acquired.  The  few  restrictions  imposed  are  only 
intended  to  prevent  the  primary  location  and  accumulation  of  large  tracts 
of  land  by  a  few  persons,  and  to  encourage  the  exploration  of  the  mineral 
resources  of  the  public  land  by  actual  bona  fide  locators.  The  scheme 
of  using  the  names  of  dummy  locators  in  making  the  location  of  a  mining 
claim  for  the  purpose  of  securing  a  concealed  interest  in  such  claim  appears 


THE  EXTENT  OF  THE  CLAIM.  329 

to  be  contrary  to  the  purpose  of  the  statute;  but  when  this  scheme  is  used 
1o  secure  an  interest  in  a  claim  for  a  single  incli\'ldual,  not  only  concealed 
but  in  excess  of  the  limit  of  20  acres,  it  is  plainly  in  violation  of  the  letter 
of  the  law,  and,  when,  as  in  this  case,  all  the  locators  had  knowledge 
of  the  concealed  interest  and  were  parties  to  the  transaction,  it  renders  the 
location  void." 

Wiukey  v.  Hammer,  170  Fed.  31  (1909).  9thCirc.  A  location  made  in  good 
faith  and  otherwise  conformable  to  law  is  not  rendered  wholly  void  because 
it  exceeds  twenty  acres  in  area.  It  is  void  only  as  to  the  excessive  area,  and 
the  locator  is  at  liberty  to  select  the  portion  of  the  claim  that  he  will 
reject  as  such  excess.  Where,  however,  in  drawing  in  his  line,  he  excludes 
the  part  of  the  ground  containing  his  discovery,  he  thereby  abandons  one 
of  the  essential  elements  of  his  location,  w^hich  is  therefore  not  perfected 
until  he  makes  a  further  discovery  within  the  re-established  lines. 

Jones  V,'  WUd  Goose  Min.  <6  Trading  Co.,  177  Fed.  95  (1910) .  9th  Circ. 
The  N.  placer  claim  was  located  January  1,  1901,  by  a  notice  and  recorded 
certificate  which  described  an  area  of  20  acres,  but  as  actually  marked 
upon  the  ground  there  was,  by  inadvertence  and  honest  mistake,  embrace<l 
within  the  claim  an  excess  amounting  to  slightly  over  2^  acres. 

In  1908  the  plaintiff,  who  was  negotiating  for  a  lease  of  part  of  this 
claim,  made  a  survey,  and  discovered  the  fact  of  the  excessive  location, 
whereupon,  without  giving  the  owners  of  the  claim  any  notice  of  the  fact,  he 
located  and  staked  off  a  portion  thereof,  embracing  about  2^  acres  at  one 
end  of  the  claim.  Subsequently,  the  owners  of  the  claim,  having  acquired 
a  knowled<;e  of  the  excessive  location,  caused  the  clai/n  to  be  surveyed 
and  rejecte«l  2%  acres  at  the  other  end  thereof,  and  made  an  amendeil 
location  of  the  remaining  20  acres.  The  plaintiff,  at  the  time  he  made 
his  location,  was  a  wrongdoer,  an  Intruder  and  trespasser  upon  the  posses- 
sory rights  of  the  other  party,  and  his  attempted  location  was  void  for 
any  purpose,  and  initiated  no  rights  in  him,  for  the  reason  that  the 
ground  covered  thereby  was  at  the  time,  in  the  eye  of  the  law,  in  the 
exclusive  possession  of  the  defendants  under  a  valid  subsisting  location, 
and  they  i?iere  unaware  of  and  had  not  been  notified  of  the  excess,  nor 
were  they  given  any  opportunity  to  exercise  their  right  to  select  and  reject 
the  excess.  Until  they  had  received  such  notice  and  were  given  an  oppor- 
tunity to  exercise  their  right,  the  whole  claim  was  so  far  segr^fated  from 
the  public  domain  as  to  exempt  it  from  relocation.  Had  the  plaintiff,  after 
giving  notice  of  the  excess,  waited  a  reasonable  time  for  the  defendants 
to  exercise  the  right  to  select  and  reject  and  then  relocated,  a  different 
question  would  have  been  presented,  and  by  a  subsequent  discovery  h'> 
might  then,  perhaps,  have  brought  himself  within  the  rule  announced  in 
dreede  &  Cripple  Creek  Min.  &  Mill.  Co.  v.  Uinta  Tunnel  Min.  &  Trnnsp. 
Co.,  196  U,  S.  337,  49  Law.  Ed.  501. 

Colorado. 

Kirk  V,  Meldrum,  28  Colo.  453,  65  Pac.  633  (1901).  A  placer  claim  for 
40  acres  is   valid,   if  made  by    two  locators.    "A  number  of  individuals 
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may  locate  n  claim  iu  common,  not  exceeding  20  acres  to  eacli  ])er8on.  and 
not  exceeding  1(50  acres  in  any  one  claim." 

Oregon. 

Oohres  r.  lUinois  Min.  Co.,  40  Or.  51(5,  G7  Pac.  6GC  (1002).  Wliere  a 
Ioi*ator  tlirougb  an  innocent  mistake  has  made  a  placer  location  of  34.!i0 
acres,  and  upon  discovery  of  the  fact  procured  another  man  to  relocate 
14.50  acres  and  then  to  deed  It  to  the  original  locator,  the  latter  Is  estopped 
to  deny  that  the  portion  of  his  original  claim  for  which  he  procured  th« 
relocation  was  the  excess. 

* 
Land  Office  Decisions. 

Tnder  no  circumstances  can  an  entry  for  a  placer  claim  be  allowed  to 
stand  for  more  than  1(0  acres.  The  rule  of  approximation  under  which 
pi^rsons  seeking  title  to  nonmineral  public  lands  are  permitted  to  pay  for 
ai:d  inclmie  whatever  excess  there  may  be  in  the  claims  asserted  over  and 
al  ove  the  amount  limited  by  law  is  inapplicable  to  mineral  entries.  Chicago 
Piaccr  Min.  Claim,  34  L.  D.  9  (1902), 

A  corporation,  regardless  of  the  number  of  ItB  .stockholders,  can  law 
fnlJy  locate  as  a  placer  claim  no  greater  area  than  twenty  ncres.  When- 
ever a  corporation  locates  a  claim  under  the  mining  laws,  it  does  so  iiitta 
strictly  coriwrate  caimcity,  and  it  is  with  respect  to  it  as  a  corporate 
eutlty.  rathrr  than  in  the  collective  capacity  of  the  stockholders,  tnac  the 
piovisions  of  those  laws  should  be  applied.  A  corporation  is  not  an  "asso- 
ciation of  ptrFons"  within  the  meaning  of  that  term  as  used  in  Rev.  St.  2H30. 
I(jO  BrUlfje  Ertcnsion  Placer,  3S  L.  D.  2S1   (1000). 


CHAPTER  IX. 

HOW  MIXING    CLAIMS   AltlO   HELD —ASSESSMENT   WORK. 

p.  263.  The  performance  of  annual  work  is  the  condition  upon 
which  the  locator  retains  the  possession  and  the  right  of  posses- 
sion of  his  claim.  It  has  no  relation  to  the  right  to  obtain  a  pat- 
ent, and  since  it  relates  only  to  the  possessory  title,  it  is  a  matter 
of  importance  only  as  between  rival  claimants  to  the  ground. 
The  failure  to  perform  the  required  annual  work  does  not  and 
cannot  result  in  any  action  by  government  to  terminate  the 
locator's  right  of  possession.  It  does  not  ipso  facto  work  a  for- 
feiture; it  only  subjects  the  claim  to  forfeiture  which  is  brought 
about  by  a  relocation  by  an  adverse  interest.  Until  such  a  re- 
location is  made,  the  prior  locator  may  avoid  a  forfeiture  and 
preserve  his  title  by  a  resumption  of  work  in  good  faith.  When 
work  is  thus  resumed  and  diligently  prosecuted  until  a  sufficient 
amount  has  been  completed  to  hold  the  claim  for  one  year,  the 
condition  of  the  continued  right  of  possession  is  fulfilled  for  that 
year,  and  it  is  of  no  importance  that  work  for  previous  years 
has  not  been  done.  Nor  is  the  failure  to  have  done  that  work 
evidence  of  absence  of  good  faith  in  the  resumption  of  work. 

When,  however,  application  has  been  made  for  a  patent  and 
has  proceeded  so  far  as  entry  and  payment  of  purchase  money, 
the  applicant 's  rights  no  longer  depend  upon  his  possessory  title, 
and  he  is  no  longer  obliged  to  protect  that  against  relocation  by 
doing  assessment  work.  See  cases  under  chap.  XIV,  div,  I,  D, 
below.  If  he  is  prevented  from  reaching  entry  by  the  intervention 
of  an  adverse  claim,  he  is  likewise  from  that  time  relieved  of  the 
obligation  to  do  work  upon  his  claim.  His  rights  then  depend 
under  the  statute  upon  the  result  of  the  action  upon  the  adverse 
claim,  which  is  of  course  based  upon  rights  as  they  stood  at  the 
time  of  the  bringing  of  these  proceedings  and  is  unaffected  by  sub- 
sequent  attempts  at  relocation. 

The  forfeiture  of  the  interest  of  a  co-owner  does  not  result 
merely  from  his  failure  to  do  his  share  of  work  or  to  contribute 
his  proportion  of  the  cost  thereof;  it  results  only  when  such 
delinquency  follows  the  notice  required  by  Rev.  St.  2324.  If  the 
co-owner  is  dead,  a  notice  is  sufficient  which  is  addressed  to  him 
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by  name  and  his  heirs,  or  generally  to  his  heirs.  A  single  notice 
may  contain  claims  for  more  than  one  year's  expenditure,  or  for 
expenditure  on  more  than  one  claim,  but  in  the  latter  case  it 
should  show  the  amount  spent  on  each  or  the  facts  that  would 
justify  joint  expenditure. 

Proceedings  to  forfeit  the  interest  of  a  co-owner,  however,  are 
ineffective,  if  the  forfeiting  owner  has  actually  not  done  the 
work.  The  other  is  always  at  liberty  to  establish  this  fact.  The 
preservation  by  record  of  proof  of  delinquency  and  of  contribu- 
tion is  now  provided  for  in  Arizona  Rev.  St.  1901,  §§3247-8; 
California  Act  1891,  c.  155,  p.  219;  Nevada  Comp.  Laws  1900, 
§218. 

Although  the  work  need  not  be  done  within  the  boundaries  of 
the  claim,  the  burden  of  proof  is  upon  the  party  who  claims  to 
have  done  his  work  outside  of  the  claim,  both  that  it  was  intended 
as  annual  work  and  that  it  inured  to  the  benefit  of  his  claim. 
Ordinarily  the  burden  of  proof  is  upon  the  party  who  relies  upon 
a  forfeiture,  that  is,  upon  the  relocator,  but  when  he  establishes 
that  no  assessment  work  has  been  done  within  the  boundaries  of 
the  claim,  the  burden  is  then  shifted  upon  the  other  side  to  pro- 
duce proof  as  above. 

Whether  work  done  outside  of  its  boundaries  is  for  the  benefit 
of  the  claim  and  whether  work  done  on  one  claim  is  for  the 
benefit  of  a  series  of  claims  owned  in  common  are  questions  of 
fact  for  determination  by  the  jury.  The  court  may  not  substitute 
for  this  determination  its  own  judgment  or  opinion  as  to  the  ex- 
pediency of  the  method  or  plan  adopted  for  the  development  of 
the  ground.  By  the  act  of  Congress  of  February  12,  1903  (c. 
548,  32  St.  825),  annual  work  on  oil  lands  may  be  done  upon  any 
one  of  a  group  of  contiguous  claims  owned  by  the  same  person 
not  exceeding  five  claims  in  all,  provided  it  tends  to  their  develop- 
ment or  to  determine  their  oil  bearing  character. 

The  work  must  be  done  by  the  owner,  by  his  agent  or  at  his 
instance,  or  by  some  one  who  holds  an  equitable  or  beneficial  in- 
terest in  the  property.  This  includes  a  stockholder  of  a  corpora- 
tion owner.  There  is,  however,  a  presumption  that  work  done 
was  done  by  the  owner. 

The  state  statutes  requiring  the  recording  of  aflSdavits  of  the 
performance  of  annual  work  are  generally  construed  to  be 
directory.    Their  only  effect  is  to  give  to  the  record  when  made 
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the  effect  of  prima  facie  evidence  of  the  fact.  In  California, 
however,  the  failure  to  record  is  held  to  throw  the  land  open 
to  relocation.  Elsewhere,  this  failure  has  no  effect  except  to 
deprive  the  locator  of  the  advantage  of  the  evidence,  save  in 
Idaho  and  New  Mexico  where  he  is  also  thereby  subjected  to  tlie 
burden  of  proof.  Arizona  Rev.  St.  1901,  §§  3239-40 ;  Arkansas,  Act 
of  May  23,  1901,  Kirby's  Dig.  §  5364;  California  St.  1891,  c.  155, 
p.  219 ;  Colorado,  M.  A.  S.  3161 ;  Idaho  Civ.  Code,  §  2565 ;  Nevada 
Comp.  Laws  1900,  §  217 ;  Oregon,  2  B.  &  C.  Ann.  Codes,  §  3977  ; 
Utah  Laws  1899,  c.  14,  §  6,  p.  27 ;  Washington,  3  Bal.  Ann.  Codes, 
§  3151a  J  Wyoming  Rev.  St.  1899,  §  2559. 

Persons  who  enlisted  in  the  volunteer  army  or  navy  for  service 
in  the  war  with  Spain  were  excused  from  doing  annual  work 
upon  claims  owned  by  them  until  six  months  after  they  were 
mustered  out  of  service  or  died  in  service,  by  complying  vith 
the  provisions  of  the  Act  of  July  2,  1898  (c.  563,  30  Stat.  651). 

United  States. 

Royston  v\  Miller,  76  Fed.  50  (1896).  C.  C.  D.  Nev.  Where  it  is  sought 
(o  hold  sereral  claiiBS  owned  in  common  by  work  done  upon  one  of  them, 
they  must  be  contiguous.  A  noncontiguous  claim  cannot  be  held  by  such 
work. 

The  act  of  Nov.  3,  1893  (see  vol.  1,  p.  207),  suspended  the  right  to  for- 
feit a  co-owner's  interest  for  failure  to  contribute.  I.  and  S.  were  the  co- 
owners  of  several  claims.  I.  had  performed  the  annual  work  for  1893.  S. 
availed  herself  of  the  provisions  of  the  act  of  Nov.  3,  1893,  and  complied 
therewith.  I.  then  followed  the  provisions  of  Rev.  St.  2324  as  to  notice 
and  publication,  but  it  was  held  that  S.'s  interest  was  not  affected  thereby. 

Justice  Min.  Co,  r.  Barclay,  82  Fed.  554  (1897).  C.  C.  D.  Nev.  Where 
the  right  to  hold  a  claim  has  been  lost  by  failure  to  do  assessment  work, 
it  may  be  revived  by  resumption  of  work  before  intervening  rights  by  other 
parties  have  been  acquired.  This  right  of  resumption  is  not  defeated  by 
the  fact  that  in  the  meantime  other  parties  have  made  locations  upon  the 
ground  if  these  locations  had  been  abandoned  or  forfeited  before  the  re- 
sumption of  work  by  the  original  locator. 

"In  order  to  comply  with  the  law,  it  was  not  necessary  that  the  assess- 
ment work  should  be  done  upon  the  surface  of  the  claim.  It  may  be  done 
on  the  surface  or  beneath  the  surface,  and  this  would  be  sufficient  although 
it  might  be  that  the  work  was  performed  on  a  lode  having  its  apex  outside 
of  such  surface  lines.  Mount  Diablo  Mill.  &  Min.  Co.  v.  Gallison,  5  Sawy. 
439,  Fed.  Cas.  No.  9886.  It  may  be  done  on  other  claims  or  upon  other 
ground,  where,  as  here,  It  is  in  reasonable  proximity  to  it ;  and  if  the  work, 
as  done,  would  be  beneficial,  and  tend  to  the  future  development  or  im- 
proTemeut  of  the  claims,  it  is  sufficient    Doherty  v.  Morris,  17  Colo.  105, 
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28  Pac.  80;  I'.  S.  V.  Iron  Silver  Miu.  Co.,  :^  Fed.  5G8.  It  liiis  always  been 
lield  b3'  the  supreme  court  that,  when  several  adjoiulug  claims  to  miueral 
lands  are  held  in  common,  work  for  the  benefit  of  all  done  uik)u  any  one 
of  them  in  a  given  year  to  an  amount  equal  to  that  re(iuired  to  be  done  upon 
all  in  that  year  meets  the  re^iulrements  of  section  2324,  Kev.  St.** 

** Where  the  work  is  not  done  within  the  surface  boundaries  of  the  loca 
tiou.  the  law  undoubtedly  casts  the  burden  upon  the  party  claiming  to  have 
done  the  work,  not  only  to  show-  that  the  work  done  outside  of  such  boun- 
dary was  intended  as  the  annual  assessment  work  on  the  claim,  but  that 
it  was  of  such  a  character  as  that  it  would  enure  to  the  benefit  of  such 
claim.  Hut,  when  such  facts  are  clearly  established,  then  it  is  wholly  im- 
material Avhether  the  work  to  accomplish  such  purpose  was  performed 
off  the  ground  upon  a  patented  or  unpatented  mining  claim.  Hall  v. 
Kearney,  18  Colo.  505,  509,  33  Pac.  373." 

Northmore  v.  Simmons,  38  C.  C.  A.  211,  97  Fed.  386  (1899).  9th  Circ. 
Kev.  St.  2324,  and  the  amendatory  act  of  January  22,  1880,  were  intended 
merely  "to  prescribe  the  minimum  amount  of  expenditure  in  labor  or  im- 
provements which  w^as  exacted  by  the  United  States  within  a  maximum 
period,  and  to  leave  the  state  legislatures  or  local  districts  the  power  to 
make  such  reasonable  regulations  as  they  might  deem  advisable,  within  the 
prescribed  limit;  such  regulations  to  be  alw^ays  subject  to  the  provision  of 
the  statute  that  at  least  the  expressed  yearly  amount  in  work  or  improve- 
ment must  be  expended  uiJon  the  claim,  and  that,  at  most,  the  time  for 
exi)ending  the  same  shall  not  lie  extended  l;eyond  the  designated  year." 
Therefore,  a  regulation  of  a  mining  district  rc<iniring  certain  prescribed  work 
to  be  done  on  the  claim  within  ninety  days  of  location,  otherwise  the  claim 
to  be  subject  to  relocation,  is  valid.  Original  Co.  of  the  W.  &  K.  v.  Winthrop 
Miu.  Co..  ( (•  Cal.  031  (see  vol  1,  ]).  272).  disapprove*!. 

Frc  i\  Durham,  57  C.  C.  A.  5S4,  121  Fed.  408  (1903).  Sth  Circ.  A  claim 
was  located  January  1,  ISOS.  December  2(»,  1899,  the  locators  began  to  do 
their  assessment  work  aud  with  laborers  worked  continuously  during  the 
usual  working  hours,  until  Saturday  evening,  December  30th.  At  this  time 
$1(K)  worth  of  work  had  not  been  done,  but  the  tools  were  left  on  the 
ground  and  work  was  resumed  Monday  morning,  January  1,  and  prosecuted 
imtil  $500  worth  of  work  had  been  done.  Held  that  if  work  had  been  re- 
sumed on  December  26th.  in  good  faith  and  with  the  intention  of  i)erfectlng 
title,  a  relocation  by  other  parties  a  few  minutes  after  midnight  on  the 
morning  of  January  1  was  void,  because  in  contemplation  of  law  the 
suspension  of  work  by  the  o^oier  from  Saturday  evening  to  Monday  morn- 
ing did  not  interrupt  the  continuity  of  the  owner's  possession,  and  an  entry 
hy  other  parties  during  that  time  was  a  trespaf«,  by  which  no 
rights  could  be  acquired.    Sanborn  C.  J.,  dissenting. 

Walton  r.  Wild  Goose  Min.  d  Trading  Co,,  60  C.  C.  A.  155,  123  Fed.  209 
(1903).  9th  Circ.  Any  labor  performwl  upon  the  claim,  if  sufficient  In 
amount,  will  satisfy  the  law  as  to  the  performance  of  annual  work, 
if  its  t^idenoy  is  to  develop  the  claim  as  a  mine  or  to  discover  mineral, 
sncb    as   the   digging   of    prospect    holes    or   outs    or   draining   ditcheiiv. 
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or  the  removal  of  brush,  xianulug,  etc.  lu  determiuiiig  tbe  amount 
of  work  doue  ou  a  daiin,  the  question  is  not  what  was  paid  for  the  work. 
nor  what  the  contract  price  of  it  was,  but  what  It  was  reasonably  wortn, 
and  in  considering  this  question,  the  distance  of  the  mine  from  the  source 
of  labor,  the  cost  of  maintaining  the  laborers,  the  current  rates  of  wages*, 
etc.,  must  be  regarded.    2See  this  case  also  on  page  3i)4. 

Mcculloch  t\  Murphy,  125  Fed.  147  (1908).  C.  C.  D.  Nev.  "The  object 
of  the  law  in  requiring  annual  assessment  work  to  the  extent  of  $100  on 
the  claim  is  that  the  owner  shall  give  substantial  evidence  of  his  good  faith. 
A  libenil  construction  must  be  given  to  the  requirements  of  the  law.  The 
labor  and  improvements,  within  the  meaning  of  the  statute,  should  be 
deemed  to  be  done  when  the  labor  is  i)erformed  or  improvements  made, 
for  the  pun»ose  of  working,  prospecting  or  developing  the  mining  ground 
embraced  in  the  location,  or  for  the  purpose  of  facilitating  the  extraction 
or  removal  of  the  ore  therefrom.  ♦  ♦  ♦  The  method  of  proof  usual'y 
required  to  establish  the  fact  that  the  amount  of  labor  for  the  annual 
assessment  has  been  done  is  not  uniform.  Mere  proof  of  the  exiienditure 
of  $100  is  not,  of  itself,  sufficient,  but  it  furnishes  an  element  tending 
strongly  to  establish  the  good  faith  of  the  owner.  One  of  the  main  tests 
of  determining  this  question  is  not  what  was  paid  for  it,  or  the  contract 
price,  but  whether  or  not  the  labor,  work,  and  improvements  were  reason- 
ably worth  the  said  sum  of  $100."  A  failure  to  record  a  certificate  of  ihe 
doing  of  the  assessment  work,  in  accordance  with  the  provisions  of  the 
statute  of  Nevada  (1887,  p.  136,  c.  143),  does  not  work  a  forfeiture  of  the 
claim.  The  act  simply  makes  the  record  prima  facie  evidence  of  the  facts 
therein  stated,  but  the  necessary'  proof  may  be  made  in  other  ways. 

Elder  r.  Horseshoe  Min.  d:  Mill,  Co.,  104  U.  S.  248,  48  Law.  Ed.  9CI0  (1904), 
affirming  15  S.  D.  124,  87  N.  W.  586,  102  Am.  St.  Rej).  681.  A  publishe^l 
notice  to  a  co-owner  under  Rev.  St.  2324  is  sufficient,  if  addressed  to  the 
co-owner  by  name  "his  heirs,  administrators  and  to  whom  it  may  concern," 
although  he  was  dead  and  there  was  no  administrator  of  his  estate.  The 
statute  does  not  require  that  the  published  notice  sliall  be  directed  to  any 
one  by  name.  "It  was  not  necessary,  in  our  Judgment,  that  the  notice 
should  specifically  name  the  heirs  of  the  deceased  owner.  The  act  does  not 
require  it.  If  the  notice  be  such  that  the  former  owner  Is  particularly 
named  and  identified  thereby,  and  his  heirs  are  notified  by  the  publication, 
it  Is  a  sufficient  notice  to  them  for  the  purpose  of  making  it  necessary  for 
them  to  comply  with  the  terms  of  the  statute  within  the  time  designate«l 
therein  by  the  payment  of  their  share  of  the  expenses  of  working  the  mine, 
or  else  to  lose  their  right,  title  and  interest  therein.  The  co-owner  who  did 
the  work  might  not  know  who  the  heirs  were,  and  it  might  be  impossible 
for  him  to  learn  their  names  or  whereabouts,  and  the  statute  never  con- 
templated that  the  man  who  did  the  work  should  be  prevented  from  ob- 
taining the  benefit  of  the  statute  by  his  inability  to  learn  who  the  heirs 
were  and  where  they  lived.  A  general  address  to  the  heirs  of  the  person 
named  and  the  proper  publication  of  the  notice  is  sufficient.  It  did  not  be- 
come insufficient  because  in  addition  to  being  addressed  to  them  it  was 
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also  addressed  to  their  intestate  by  name.  An  address  to  a  deceased  person 
did  them  no  harm,  so  long  as  it  was  also  addressed  to  them." 

It  is  not  necessary  to  publish  a  notice  to  lienors;  and  there  is  no  irregu- 
larity in'  grouping  in  one  notice  claims  for  more  than  one  year's  expen- 
ditures. 

Publication  made  every  day  except  Sunday,  b^inning  Monday,  Jan.  7, 
1889,  and  concluding  Tuesday,  April  2,  1889,  is  a  publication  "once  a  week 
for  90  days,"  as  required  by  the  statute.  "There  was  a  publication  on 
each  Monday  from  January  7  to  April  1,  both  inclusive.  If  no  publication 
was  required  after  the  first  until  the  following  Monday,  none  was  required 
after  April  1  until  the  following  Monday,  April  8,  and  on  that  day  the 
period  of  ninety  days  had  been  completed.  Including  the  first  day  of 
publication,  ninety  days  ended  on  Saturday,  April  6.  Excluding  the  first 
day,  ninety  days  ended  on  Sunday  April  7.  On  that  day  the  required  notice 
had  continued  during  ninety  days,  and  another  publication  on  Monday, 
April  8,  was  wholly  unnecessary." 

Whalen  Consol,  Copper  Min.  Co.  v,  Whalen,  127  Fed.  611  (1904).  C.  O. 
D.  Nev.  In  computing  the  value  of  assessment  work,  the  amount  of  money 
actually  paid  is  not  the  only  criterion.  It  is  an  imiK)rtant  factor,  is  ad- 
missible in  evidence  and  tends  to  show  good  faith.  In  addition  to  the 
amount  paid  to  laborers,  there  may  be  Included  and  considered  as  part  of 
the  expenditure  on  the  claim  the  cost  of  sending  them  there,  and  of 
tools,  freight  and  hauling. 

WiJlitt  V.  Baker,  133  Fed.  937  (1904).  C.  C.  W.  D.  Ark.  Where  the 
locators  of  a  mining  claim  were  doing  work  upon  the  claim  on  December 
31,  1900,  and  left  their  tools  that  evening  in  a  cut  intending  to  return  next 
day  and  resume  work  at  the  usual  time,  the  claim  was  not  abandoned,  and 
another  person  attempting  to  locate  a  claim  thereon  at  2  A.  M.  on  January 
1,  1001,  was  in  law  a  trespasser.  The  original  locators  were  as  much  at 
work  upon  the  claim  at  that  time  as  if  they  had  been  actually  in  the  cut 
using  the  tools. 

The  burden  of  proof  Is  upon  the  party  setting  up  a  forfeiture  by  reason 
of  failure  to  perform  annual  work.  See  this  case  also  on  pages  404  and  446. 

Badger  Gold  Min,  d  Mill,  Co,  v,  Stockton  Oold  d  Copper  Min.  Co.,  139 
Fed.  838  (1905).  C.  C.  D.  Or.  A.  S.  and  M.  were  the  Joint  owners  of  a 
claim,  and  M.  did  not  contribute  to  the  assessment  work  for  1898.  On  Jan. 
14,  1899,  A.  and  S.  conveyed  their  Interest  to  the  Stockton  Co.,  of  which 
they  owned  practically  all  the  stock.  Proceedings  were  taken  to  forfeit 
M.'s  interest  under  R.  S.  2324,  the  notice  which  was  dated  July  28,  1899. 
being  signed  by  A.,  S.  and  the  corporation.  This  was  attacked  on  the 
ground  that  at  that  date  A.  and  S.  had  parted  with  their  interests  in  the 
claim,  and  when  the  work  was  done  the  company  was  not  an  owner.  The 
notice  was  held  to  be  sufficient  under  the  facts.  The  court  saw  no  reason 
why  the  right  to  forfeit  was  not  assignable,  but  left  that  question  un- 
decided. 
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WaUcs  V.  Davies,  158  Fed.  667  (1907),  C.  C.  D.  Nev.,  affirmed  164  Fed. 
397  (1908).  9th  Circ.  The  statute  does  not  require  any  particular 
character  of  work.  Whether  it  is  judiciously  done,  how  it  is  performed, 
whether  It  is  beneficial,  is  immaterial.  The  character  of  the  work  becomes 
material  only  when  it  Is  performed  outside  the  boundaries  of  the  claim. 
Then  it  must  tend  to  the  development  or  improvement  of  the  claim  for 
which  it  is  designed. 

''The  federal  act  in  relation  to  the  performance  of  annual  labor  says  noth- 
ing as  to  the  person  by  whom  It  shall  be  performed.  The  obvious  purpose 
of  the  law  is  to  exact  work  as  an  evidence  of  good  faith  on  the  part  of  the 
owner,  r.nd  also  to  discourage  the  holding  of  mining  claims  without 
development  or  intention  to  develop,  to  the  exclusion  of  others  who  could 
and  would  improve  such  ground  if  they  had  opportunity.  Manifestly,  the 
anni^l  work  must  be  performed  by  the  owner,  at  his  Instance,  by  some  one 
in  privity  with  him,  or  by  some  one  who  holds  an  equitable  or  beneficial 
interest  in  the  property.  Work  by  such  a  person  will  inure  to  the  benefit 
of  the  claim."  "A  stockholder  in  a  mining  company  has  such  a  beneficial 
interest  in  the  corporate  property  that  any  mining  work  done 'by  him  on 
the  unpatented  claims  of  the  company'  must  be  counted  as  rei)resentatlon 
work." 

Knickerltocker  v.  Halla,  162  Fed.  318  (1908).  9th  Circ.  In  an  acUon 
of  ejectment  for  an  undivided  interest  in  a  mining  claim,  where  the  de- 
fendant sets  up  a  forfeiture  by  the  plaintiff  for  failure  to  contribute  his 
proportion  of  expenditure  for  annual  work,  and  plaintiff  offers  evidence 
that  he  had  himself  done  the  work,  a  question  of  fact  is  raised  which  must 
be  submitted  to  the  jury. 

Van  Bice  v.  nex  Min.  Co.,  173  Fed-  895  (1909).  8th  Circ.  The  pro- 
vision of  Rev.  St  2324  for  the  forfeiture  of  the  interest  of  a  co-owner  for 
failure  to  contribute  his  proportion  of  expenditures  for  annual  work  U 
constitutional.  This  section  is  part  of  the  very  law  upon  which  the  co- 
owner  is  compelled  to  rely  for  the  source  of  his  title,  for  the  existence  of 
any  right  whatever.  He  cannot  claim  a  vested  interest  freed  from  the 
statutory  conditions  which  qualify  it 

Where  ihe  owners  of  the  remaining  interests  have  conveyed  them  to  a 
trustee  upon  an  adjustment  of  confiicting  claims,  they  retain  the  bene- 
ficial ownership,  and  a  notice  signed  by  them  is  sufficient  under  tho 
statote 

Knickerhocker  v.  HaJla,  177  Fed.  172  (1910) .  9th  Circ.  Where  one  cf 
sereral  coowners  conveys  to  a  stranger  an  undivided  interest  in  the  claim 
in  consideration  of  the  performance  by  him  of  the  annual  work  for  a 
certain  year,  the  latter  has  no  right  to  claim  contribution  from  the  other 
owners  or  to  give  notice  of  forfeitura  The  publication  of  notice  under 
Rev.  St  2324  is  a  waiver  of  a  prior  personal  notice,  and  a  tender  of  con- 
tribution within  90  days  after  the  date  of  the  last  publication  is  in  time 
and  sufficient  to  prevent  forfeiture.  One  co-owner  may  make  a  tender  on 
behalf  of  another.  In  such  a  case  an  agency  is  implied,  and  if  no  objection 
is  made  on  the  ground  of  want  of  authority,  the  right  to  urge  it  thereafter 
fa  waived. 

2Bft  A22 
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Arizona. 

Jordan  v.  Duke,  6  Ariz.  55,  53  Pac.  197  (1898).  If  the  work  be  not  com- 
pleted within  the  year  in  which  the  statute  requires  it  to  be  done,  but  the 
owner  is  upon  the  ground  for  the  purpose  of  doing  the  work  before  the 
year  expires,  and  then  prosecutes  the  work  to  completion,  it  will  have 
relation  to  the  year  in  which  it  should  have  been  done,  and  such  resump- 
tion will  prevent  a  forfeiture.  Even  if  he  resumes  work  after  the  expira- 
tion of  the  year,  but  before  other  rights  attach  in  favor  of  relocators,  he 
preserves  his  claim.    See  this  case  also  on  page  372. 

Kinsley  v,  Neic  Vulture  Miri,  Co,,  90  Pac.  438  (1907).  "Where  a  keeper 
is  maintained  simply  to  comply  with  the  law  relative  to  assessment  work 
and  to  hold  the  property  without  any  intent  within  a  reasonable  time  to 
make  use  for  the  purpose  of  mining  of  such  structures  as  there  maj  be 
thereon  and  which  he  is  employed  to  care  for,  such  expenditure  should  not 
be  counted  as  assessment  work.  The  expenditure,  to  count  as  assessment 
work,  must  be  made  in  good  faith,  and  it  must  reasonably  be  of  pres^itnse 
and  benefit  to  the  property  as  a  mine  by  guarding  valuable  improvements 
made  therein  or  thereon  against  deterioration  or  destruction,  when  such 
improvements  may  reasonably  be  said  to  be  of  value  to  the  property  as  a 
mina''  The  reasonable  necessity  for  the  employment  of  such  keeper,  tn 
view  of  the  situation  and  condition  of  the  property  and  its  operation  in  the 
future,  is  one  of  fact. 

Arkansas. 

Woody  r.  Bernard,  feO  Ark.  579,  65  S.  W.  100  (1901).  A  local  regulation 
providing  that  20  days*  work  shall  he  deemed  to  be  worth  $100,  and  there- 
fore a  compliance  with  Rev.  St.  2324,  is  invalid.  The  work  must  actually 
be  of  the  value  of  $100,  and  not  merely  counted  as  such  by  an  arbitrary 
rate  established  by  a  local  mining  association. 

Buffalo  Zinc  d  Copper  Co.  v.  Crump,  70  Ark.  525,  CO  S.  W.  572,  91  Am. 
St.  Hep.  87  (1902).  "If  an  original  locator,  his  heirs  or  assigns,  should 
faij  to  perform  work  in  any  year,  and  should  thereafter  resume  vork.  in 
good  faith,  before  any  relocation  is  made,  he  thereby  preserves  his  right 
to  the  claim.  His  rights  then  stand  as  they  would  if  there  Imd  been  no 
failure  to  comply  with  this  condition  of  the  law,  and  no  one  has  a  right 
to  relocate  upon  tlie  land  covered  by  his  claim  after  such  resumption  of 
work  in  good  faith." 

Worthen  v.  Sidway,  72  Ark.  215,  79  S.  W.  777  (1904).  Although  a  locator 
fails  to  perform  his  annual  assessment  work,  if  he  thereafter  and  before 
any  other  person  makes  a  valid  relocation,  resumes  work  in  good  faith  and 
prosecutes  it  with  reasonable  diligence  until  the  requirement  for  annual 
labor  is  satisfied,  he  thereby  prevents  a  forfeiture  of  his  claim. 

California. 

Altoona  Quicksilver  Min.  Co.  v.  Integral  Quicksilver  Min.  Co.,  114  Oil. 
100,  45  Pac.  1047  (1886).    Where  a  mine  is  idle,  the  senrlces  of  a  watch- 
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mau  may  constitute  work  if  such  care  is  necessary  to  preserve  tunnels, 
buildings  or  any  structures  erected  to  work  the  mine,  but  not  if  there  was 
only  the  naked  claim  to  be  looked  after. 

The  fact  that  several  locations  are  not  contiguous  would  not  necessarily 
prevent  annual  work  done  on  one  from  inuring  to  the  benefit  of  all.  ''Mines 
may  be  conceived  of  as  so  situated  that  the  same  work  may  be  and  appears 
to  be  expended  in  opening  or  developing  both  mines,  although  they  are  not 
actually  contiguous."    This  view  is  contrary  to  the  general  holding. 

JIarrU  v.  Kellogg,  117  Cal.  484,  40  Pac.  708  (1897).  The  Act  of  March 
31,  1801  (St  1801,  p.  219),  which  provides  for  filing  an  affidavit  describing 
the  labor  performed,  gives  30  days  after  the  time  within  which  the  labor 
is  to  be  performed  within  which  to  file  the  affidavit,  and  the  ground  is  not 
open  to  relocation  until  after  the  expiration  of  said  30  days. 

Mann  r.  Budlong,  129  Cal.  577,  62  Pac.  120  (1900).  Where  a  person 
loctites  a  mining  claim,  and  owns  a  contiguous  and  overlapping  claim,  and 
drives  tunnels  on  the  land  common  to  both  claims  for  the  bona  fide  purpose 
of  tapping  both  of  them,  a  strict  compliance  with  the  requisites  of  the 
statute  is  established,  and  a  court  will  not  be  permitted  to  substitute  its 
own  judgment  as  to  the  wisdom  and  expediency'  of  the  method  employed 
for  developing  the  mine  in  place  of  that  of  the  owner. 

Wright  v.  Killian,  132  Cal.  56,  64  Pac.  OS  (1901).  Where  the  owner  of 
a  mining  claim  pays  a  contractor  $100  to  do  the  assessment  work  on  the 
claim,  and  the  latter  does  work  which  he  and  others  testify  was  reason- 
ably worth  $100,  and  the  good  faith  of  the  owner  is  unquestioned,  a  finding 
by  the  triaf  court  that  $100  worth  of  work  was  done  will  be  sustained 
although  there  was  other  evidence  that  the  work  done  was  not  worth  $100. 
A  rule  of  o  mining  district  will  not  dispense  with  the  requirement  of  the 
federal  statute;  but  it  is  evidence  as  showing  what  amount  of  work  the 
miners  in  that  district  considered  worth  $100. 

Emerson  r.  McWhirter,  133  Cal.  510,  65  Pac.  1036  (1001),  reversing  12S 
Cal.  268,  60  Pac.  774.  Where  no  assessment  work  was  done  on  a  claim  for 
the  year  1808,  but  on  December  30,  1898,  the  locators  sent  a  man  who 
worked  on  the  31st,  rested  on  January  1st,  1899,  because  it  was  Sunday, 
and  then  continued  working  until  he  and  another  man  bad  done  over  $100 
worth  of  work,  held  that  the  claim  was  not  open  to  relocation  on  January 
1,  1899,  for  the  reason  that  the  original  locators,  having  failed  to  perform 
their  assessment  work  for  1898.  had  resumed  work  thereafter  and  before 
»uch  relocation.  The  court  will  decree  a  forfeiture  only  upon  clear  and 
ccMiTincing  proof  adduced  by  the  party  who  asserts  the  forfeiture.  Affirmed 
in  Yosemite  G.  M.  &  M.  (>>.  v.  Emerson,  208  U.  S.  25,  on  the  ground  that 
no  denial  of  a  federal  right  was  set  up  by  the  party  claiming  the  right  to 
relocate. 

Yreka  Min.  d  Mill.  Co,  v.  Knight,  183  Cal.  544,  65  Pac.  1091  (1901). 
Whether  work  done  on  one  of  two  contiguous  claims  owned  by  the  same 
person  is  for  the  benefit  of  both  claims  is  a  question  of  fact  to  be  deter- 
mined by  the  Jary. 
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Temescal  Oil  Min.  dc  Development  Co,  v.  Salcido,  137  Cal.  211,  69  Pac. 
1010  (1902).  In  1900  plaintiff  located  its  claim  on  ground  located  by 
defendant  in  1896.  The  latter  did  his  annual  work  for  1899,  and  also  that 
for  1900,  before  plaintiff  completed  his  location.  The  court  instructed  the 
Jury  that  it  was  of  no  importance  whether  the  defendant  had  failed  to  work 
his  claim  in  any  previous  year  because  the  plaintiff  made  no  claim  to  the 
premises  at  any  time  prior  to  1899.  Held  not  to  be  error.  In  the  absence 
of  evidence  to  the  contrary,  it  will  be  presumed  that  the  work  was  done 
for  the  honest  purpose  of  resuming  ''after  failure  and  before  location.** 
Failure  to  do  work  in  previous  years  does  not  tend  to  show  the  absence  of 
good  faith  in  the  resumption. 

Hough  V.  Hunt,  138  Cal.  142,  70  Pac.  1059,  94  Am.  St.  Rep.  17  (1902). 
Money  paid  to  a  man  who  lives  in  a  house  on  a  claim,  and  Is  alleged  to  be 
a  caretaker  of  the  property  on  the  claim,  cannot  be  considered  in  determin- 
ing whether  a  locator  lias  done  the  required  amount  of  assessment  work. 
''There  may  be  cases  where  work  has  been  temporarily  suspended,  and 
there  are  structures  which  are  likely  to  be  lost  if  not  care4  for,  and  \t 
appears  that  the  structures  will  be  required  when  work  is  resumed,  and 
that  the  parties  do  intend  to  resume  work,  in  which  money  expended  to 
preserve  tho  structures  will  be  on  the  same  basis  as  money  expended  to 
create  them  anew.  But  this  could  not  go  on  indefinitely.  As  soon  as  it 
should  appear  that  this  was  done  merely  to  comply  with  the  law,  and  to 
hold  the  property  without  any  intent  to  make  use  of  such  structures  within 
a  reasonable  period,  such  expenditure  could  not  be  said  to  have  been  made 
in  work  upon  the  mine." 

Fauhel  v.  McFarland,  144  Cal.  717,  78  Pac.  261  (1904).  The  fact  that 
a  cotenant  does  not  contribute  to  the  assessment  work  done  does  not  de- 
prive him  of  his  interest  in  the  mine,  or  transfer  his  interest  to  his  co- 
tenant.  The  latter  must  protect  himself  under  the  provisions  of  Rev. 
St.  2324. 

Southern  Cross  Gold  Min,  Co.  v.  Sexton,  147  Cal.  758,  82  Pac.  423  (1905) . 
After  application  for  patent  and  the  issuance  of  receiver's  receipt  and 
pending  the  issuance  of  patent,  a  mining  claim  may  not  be  forfeited  for  the 
nonperformance  of  annual  work. 

Anderson  v,  Caughey,  3  Cal.  App.  22,  84  Pac.  223  (1906).  The  value  of 
annual  work  is  not  determined  by  its  cost  but  by  what  it  is  reasonably 
worth.  It  may  have  all  been  contributed  gratuitously  and  would  still  con- 
stitute assessment  work  under  the  law.  A  locator  has  all  of  the  succeeding 
calendar  year  in  which  to  do  his  annual  work. 

Gear  t\  Ford,  4  Cal.  App.  556,  88  Pac.  600  (1906).  If  work  has  been 
actually  done  In  good  faith  for  the  purpose  of  developing  the  mine  and 
compliance  with  the  statute  is  established,  a  court  will  not  be  permitted 
to  substitute  its  own  Judgment  as  to  the  wisdom  and  expediency  of  the 
method  employed  for  developing  the  mine  in  place  of  the  owner's  judgment 
Services  of  watchmen  to  warn  off  other  prospectors  are  not  allowed  as 
part  of  assessment  work. 
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Madison  v.  Octave  Oil  Co,,  154  Cal.  768,  09  Pac.  176  (1008).  A  failure 
to  do  the  assessment  work  does  not  create  a  forfeiture  in  favor  of  one 
occupying  the  claim  by  adverse  possession.  *'Tlie  statute  which  requires 
that  'one  hundred  dollars'  worth  of  labor  shall  be  performed  or  improve- 
ments made'  declares  that  *upon  a  failure  to  comply  with  these  conditions 
the  claim  or  mine  upon  which  such  failure  occurred  shall  be  open  to  reloca- 
tion in  the  same  manner  as  if  no  location  of  the  same  had  ever  been  made ; 
provided  that  the  original  locators,  their  heirs,  assigns  or  legal  repre- 
sentatives have  not  resumed  work  upon  the  claim  after  such  failure  and 
before  such  location.'  It  is  not  provided  that  a  mere  failure  to  comply 
with  the  statutory  requirement  shall  terminate  the  locator's  right ;  the  sole 
effect  of  such  failure  is  to  throw  the  land  open  to  location  by  others,  and, 
in  the  absence  of  such  other  location,  the  original  claimant's  right  to  re- 
snme  work  and  to  hold  his  claim  remains."  The  rigtt  of  the  original 
claimant  is  terminated  only  by  the  entry  of  a  new  one,  entering  peaceably 
for  the  purpose  of  relocation.- 

Colorado. 

Little  Dorrit  Oold  Min.  Co.  v,  Arapahoe  Gold  Min.  Co,,  30  Colo.  431,  71 
Pac.  389  (1902).  Assessment  work  can  be  performed  on  one  claim  for  the 
benefit  of  several  when  there  is  a  community  of  interest  in  all  the  claims 
for  the  benefit  of  which  such  work  is  done. 

The  annual  labor  may  be  performed  outside,  a  mining  claim  if  it  is  in- 
tended for  and  inures  to  the  benefit  of  the  claim. 

Although  the  burden  of  proving  forfeiture  is  on  the  party  setting  it  up, 
yet  if  it  appear  that  the  assessment  work  was  done  outside  of  the  claim, 
the  burden  is  then  shifted  to  the  owner  to  show  that  the  work  done  was 
intended  to  be  assessment  work  for  the  claim  and  tended  actually  and 
directly  to  its  development. 

Field  V.  Tanner,  32  Colo.  278,  75  Pac.  916  (1904).  Under  the  act  of 
Congress  of  July  2,  1898,  c.  5t3,  30  U.  S.  Stat.  651  (U.  S.  Comp.  St.  1901, 
p.  1428),  providing  that  mining  claims  owned  by  any  person  who  enlisted 
for  service  in  the  war  with  Spain  should  not  be  subject  to  forfeiture  for 
nonperformance  of  the  annual  assessment  work  until  six  months  after 
his  death  in  service  or  after  being  mustered  out  of  service,  and  providing 
further  that  persons  desiring  to  take  advantage  of  this  act  should  file  a 
notice  in  the  clerk's  office  where  the  location  certificate  of  the  mine  was 
recorded,  giving  notice  of  their  desire  to  hold  the  claim  under  this  act, 
an  enlisted  person,  being  an  owner  of  a  claim,  which  has  been  regularly 
located  and  recorded,  who  files  or  causes  to  be  filed  in  the  proper  clerk's 
office  the  notice  provided  for  by  the  act,  is  relieved  of  the  necessity  of  doing 
the  annual  assessment  work,  and  the  filing  of  such  notice  is  equivalent 
in  all  respects  to,  and  is  attended  with  the  same  consequences  that  result 
from,  its  actual  performance. 

Haynes  v,  Briscoe,  29  Colo.  137,  67  Pac.  156  (1901).  Where  a  notice  to 
a  co-owner  of  the  forfeiture  of  his  interest  for  failure  to  contribute  refers 
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to  two  claims,  it  is  defective  if  it  doee  not  specify  the  amount  of  money 
8])ent  on  each  or  state  facts  which  might  excuse  expenditure  on  each.  Sucii 
a  notice  will  not  sui>port  a  forfeiture.  Quere,  whether  the  requirement 
of  publication  in  the  newspai)er  nearest  the  claim  is  satisfied  by  publication 
in  that  which  is  nearest  by  the  usual  traveled  route? 

Mccormick  t\  Pamott,  33  Colo.  382,  80  Pac.  1044  (1905).  The  amount 
paid  for  assessment  work  is  admissible  in  evidence  as  bearing  uix>n  itn 
value.  In  determining  the  value  of  the  work  done,  however,  the  reasonablt^ 
value  thereof,  and  not  the  price  thereof,  must  govern. 

Main  i\  Mattes,  34  Colo.  345,  83  Pac.  127  (1905).  Under  the  provision 
of  Rev.  St.  2324,  as  amended  l)y  the  act  of  Feb.  11,  1875,  by  which  money 
expended  on  a  tunnel  to  develop  a  lode  or  lodes  shall  be  considered  as  ex- 
pended on  such  lode  or  lodes,  it  is  not  necessary  that  the  work  be  done 
within  the  boundaries  of  the  claim.  The  work  may  be  done  in  a  tunnel 
off  the  claim,  if  such  tunnel  is  driven  for  the  puri>ose  of  developing  the 
claim.  This  is  true,  regardless  of  the  contiguity  or  noncontigulty  of  the 
territory  at  the  portal  of  the  tunnel  to  the  claim  sought  to  be  developed; 
and  where  the  portiil  of  the  tunnel  is  not  on  the  claim  to  be  developed  or 
on  a  contiguous  claim,  it  is  not  necessary  that  the  owner  of  the  claim  to 
be  developed  should  own  a  continuous  strip  of  ground  from  the  portal  of 
the  tunnel  to  the  exterior  lioundaries  of  the  claim  through  which  it  is 
proposed  to  drive  the  tunnel. 

Ballard  v.  Ooloh,  34  Colo.  417,  83  Pac.  37C  (1905).  In  proceedings  to 
forfeit  the  interest  of  co-owners,  under  the  terms  of  Rev.  St.  2324,  no  co- 
owner  can  be  divested  of  his  interest  if  his  name  does  not  appear  in  the 
notice  required  by  the  statute. 

Montana. 

Ristc  V.  Morton,  20  Mont.  130,  49  Pac.  CoO  (1897).  Where  the  interest 
of  a  co-owner  has  been  forfeited  foi  failure  to  contribute  under  Rev.  St 
2324,  the  law  does  not  require  that  the  record  should  show  that  the  publica- 
tion of  notice  was  made  and  that  the  defaulting  co-owner  had  not  con- 
tributed his  part  in  labor  or  money  to  represent  the  claim  for  the  year  in 
question.  It  is  only  necessary  that  the  party  applying  for  a  patent  shonld 
be  prepared  to  prove  these  things  in  the  land  office.  A  purchaser  of  the 
unpatented  claim  cannot  object  to  the  title  on  the  ground  that  these  matters 
do  not  appear  of  record. 

Power  r.  fif/a,  24  Mont.  243,  61  Pac.  4G8  (1900).  The  assessment  work 
required  by  Rev.  St.  2324  may  be  performed  either  in  labor  or  improve- 
ments put  upon  the  claim.  Therefore,  an  allegation  that  an  applicant  for 
a  patent  had  not  complied  with  this  statute  is  insufficient,  if  it  alleges 
merely  that  the  applicant  had  not  done  any  "work  or  labor*'  on  the  claim 
In  question;  it  should  negative  also  the  making  of  "improvements.**  The 
terms  "work"  and  "labor"  are  not  synonymous  with  the  term  "improve- 
ments." The  former  have  reference  to  prospecting  and  excavating  for  the 
purpose  of  development;  while  the  latter,  though  comprehensive  enough 
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to  inclDde  everything  signified  by  the  former,  has  reference  also  to  tangible, 
material  additions  to  the  claim  in  the  way  of  machinery,  buildings,  and 
other  structures  put  in  place  or  created  for  the  purpose  of  developing  the 
property  and  extracting  minerals  contained  In  It 

Penn  v.  Oldhauher,  24  Mont.  287,  Gl  Pac.  649  (1900).  A  custom  of  a 
mining  district  that  20  day's  work  satisfied  the  requirements  of  Kev.  St. 
2324  conflicts  with  that  section  and  is  invalid. 

McKay  r,  McDougaU,  25  Mont.  258,  64  Pac.  669,  87  Am.  St  Rep.  395 
(1901).    See  this  case  on  page  375. 

^Y^l9Qn  r.  Freeman,  29  Mont.  470,  75  Pac.  84,  68  L.  R.  A.  833  (1904).  The 
purpose  of  the  annual  assessment  work  Is  to  enable  the  locator  to  hold  his 
claim  as  against  all  persons;  It  is  not  required  for  any  purpose  which 
affects  the  general  government.  The  government  cannot  forfeit  the  claim 
if  the  annual  representation  has  not  been  placed  upon  it.  In  order  to  make 
the  want  of  annual  representation  effective,  the  ground  must  be  entered  and 
located  by  another  person.  A  void  location  subsequently  made  by  another 
person  does  not  allow  him  to  raise  the  question  as  to  the  sufficiency  of  the 
prior  locator's  representation  work.  See  this  case  also  under  chap.  XIV, 
div.  II. 

Delmoe  v.  Long,  35  Mont.  139,  88  Pac.  778  (1907).  Proceedings  having 
been  taken  under  Rev.  St.  2324  by  one  of  two  co-owners  to  forfeit  the  In- 
terest of  the  other,  it  was  subsequently  shown  that  no  assessment  work 
at  all  had  been  done  by  the  former.  It  was  therefore  held  that  the  pro- 
ceedings taken  by  him  were  of  no  effect,  and  the  issuance  of  a  patent  to 
him  to  the  exclusion  of  his  co-owner  was  not  conclusive.  The  statute,  being 
one  of  forfeiture,  must  be  strictly  construed. 

Copper  Mountain  Min,  d  Smelting  Co,  v,  Butte  d  Corhin  Con.  Copper  d 
Silver  Min.  Co.,  39  Mont  487, 104  Pac.  540  (1909) .  While  it  is  now  well  settled 
that  annual  work  may  be  done  upon  one  of  a  group  of  contiguous  claims, 
provided  It  is  done  for  the  purpose  of  developing  them  and  facilitating  the 
extraction  of  ore  therefrom,  yet,  if  the  work  done  on  one  ^faini  has  no  ref- 
erence to  the  other  claims  in  a  group  or  does  not  tend  to  develop  all  of  them 
in  conformity  with  a  general  plan  adopted  with  that  purpose  in  view,  it 
cannot  be  considered  as  work  done  upon  them  as  a  group.  ''If  the  work 
is  not  a  part  of  a  general  plan  having  in  view  the .  development  of  the 
group  or  consolidated  claim,  so  that  the  ore  may  be  more  readily  extracted 
and  the  work  has  no  reasonable  adaptation  to  that  end,  then  no  matter 
what  the  amount  of  it  is,  it  cannot  be  said  to  have  been  done  in  the  develop- 
ment of  the  group.  In  such  cases  it  Is  usually  a  question  of  fact  for  the 
court  or  jury,  as  the  case  may  be,  to  say  upon  the  evidence  whether  the 
requirements  of  the  law  have  been  met** 

While  the  burden  of  proof  is  on  the  party  alleging  a  forfeiture,  yet, 
!f  it  be  sho\in  that  the  annual  work  was  not  done  upon  all  of  the  claims, 
hut  only  upon  one  for  the  alleged  benefit  of  all,  the  burden  shifts  to  the 
other  party  to  show  that  the  work  was  adapted  to  the  development  of  all 
the  claims  and  was  intended  for  that  purpose. 
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It  was  contended  that  if  it  appeared  that  the  work  was  done  in  good 
faith  for  the  purpose  of  developing  the  group  of  claims,  the  court  should 
not  be  permitted  to  substitute  its  own  judgment  as  to  the  wisdom  or  ex- 
pediency of  the  method  employed  in  adopting  the  plan  pursued.  This 
is  correct  as  an  abstract  proposition.  *'Neverthele8s,  the  purpose  for 
which  the  work  is  alleged  to  have  been  done  must  always  be  manifested 
by  the  relation  which  it  bears  to  the  claim  itself.  If  the  plan  pursued 
can  have  no  reasonable  adaptation  to  its  alleged  purpose,  the  mere 
assertion  that  it  was  pursued  for  that  purpose  does  not  suffice,  even 
though  good  faith  in  its  pursuit  be  conceded." 

Nevada. 

Neahitt  t?.  DeLamar'8  Nevada  Oold  Min.  Co.,  24  Nev.  273,  52  Pac.  609, 
77  Am.  St  Rep.  807  (1898).  It  was  the  intention  of  congress  in  passing 
the  special  acts  of  1803  and  1894,  suspending  the  requirements  of  Rev.  St, 
2324,  as  to  annual  labor,  that  the  recording  of  the  prescribed  notice  should 
have  the  same  legal  effect  as  performing  the  labor.  It  is  not  necessary  that 
"the  claimant  or  claimants"  authorized  to  secure  the  benefit  of  said  acta 
should  have  valid  title  to  the  ground  claimed.  R^earing  denied  24  Nev. 
273,  53  Pac.  178  (1898). 

8i88on  V,  Sommers,  24  Nev.  379,  55  Pac.  829  (1899).  The  statute  of 
Nevada  of  1897,  p.  103,  which  requires  a  locator,  within  90  days  from  post- 
ing notice  of  his  claim,  to  sink  a  discovery  shaft  of  a  certain  depth  in  order 
to  show  a  lode  deposit  of  mineral  in  place,  is  not  in  conflict  with  the  act 
of  Congress  (Rev.  St.  2324)  giving  a  locator  one  year  to  do  $100  worth  of 
labor  on  the  claim.  A  state  legislature  may  not  only  require  a  locator  in 
order  to  hold  his  claim  to  do  more  labor  than  that  required  by  the  act  of 
congress,  but  It  may  also  require  him  to  do  it  in  a  less  time.  "The  congres- 
sional law  •  •  *  clearly  implies  that  the  states  and  territories  may 
require  a  reasonable  amount  of  work  to  be  done  within  a  reasonable  time 
after  location  independently  of  the  annual  assessment  work  prescribed  by 
Congress." 

New  Mexico. 

Elfcrle  v.  Camiichacl  8  N.  M.  169,  42  Pac.  1>.^)  (181)5).  A..  B.  and  C.  agreed 
that  A.  and  B.  would  prospect  for  and  locate  mines,  which  should  be  owned 
in  common  by  the  three  and  C.  would  furnish  the  means  to  develop  and  hold 
the  same.  Three  claims  were  located,  one  in  the  name  of  A.,  one  in  the 
name  of  B.,  and  one  in  the  name  of  C.  It  was  held  that  these  three  claims 
were  held  in  common  and  were  within  the  rule  that  work  done  upon  one 
which  tended  to  develop  all  was  sufficient  to  hold  all.  This  conclusion  is 
not  affected  by  the  statute  requiring  the  names  of  locators  to  be  recorded, 
that  being  subordinate  to  the  act  of  congress. 

"The  only  attack  made  upon  the  validity  of  the  location  which  appears 
to  be  strongly  pressed  is  that  the  names  of  three  persons  claiming  an  in- 
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tereet  in  each  mine  located  should  have  appeared  on  each  location  notice. 
As  to  this,  however,  it  is  replied  that  in  our  opinion  the  legal  title  was 
in  the  locator  named  for  each  mine,  but  the  others  had  such  interest  with 
him  as  constituted,  under  the  mining  laws,  a  holding  in  common  to  the 
extent  at  least  of  making  work  done  for  development  of  the  three  satisfy 
the  law  if  sufficient  in  quantity  and  value.  It  makes  no  difference  whether 
the  interest  of  the  one  other  than  the  locator  be  inchoate  or  equitable.  The 
statute  in  reference  to  co-owners  does  not,  we  believe,  necessarily  mean 
those  who  are  vested  with  the  legal  title."  Book  v.  Justice  Miu.  Co.,  58 
Fed.  106  (see  vol.  1,  p.  271) ,  followed. 

Upton  V.  Santa  Rita  Min.  Co.,  14  N.  M.  96,  89  Pac.  275  (1907).  One  who 
has  acquired  right  of  possession  to  a  mining  claim  under  the  statute  of 
limitations,  in  accordance  with  Rev.  St  2332,  is  not  relieved  from  the 
obligation  of  thereafter  performing  annual  work.  The  claim  may  be  sub- 
sequently forfeited  a  d  rendered  subject  to  relocation  by  failure  to  per- 
form such  work. 

Forfeiture  for  failure  to  perform  annual  work  can  be  established  only  by 
dear  and  convincing  proof  of  such  default  by  the  party  setting  up  the 
forfeiture.  Where,  however,  the  owner  has  failed  to  file  proof  of  labor, 
as  required  by  Comp.  Laws  of  New  Mexico,  §  2315,  he  may  not  invoke  this 
rule,  since  that  section  places  the  burden  upon  him  to  prove  that  the  work 
has  been  done.- 

Oregon. 

Bishop  V.  Baisley,  28  Or.  119,  41  I'ac.  936  (1895).  "A  mining  claim  sub- 
sequent to  a  valid  location  is  property  in  the  highest  sense  of  the  term. 
It  may  be  bought  and  sold  and  will  pass  by  descent  •  *  »  The 
right  is  a  valuable  one  and  is  protected  by  law.'*  A  forfeiture  for  failure 
to  do  annual  work  cannot  be  taken  advantage  of  unless  it  is  specially 
pleaded.  Under  Oregon  practice,  however,  where  technical  forms  of  plead- 
the  forfeiture,  and  it  is  not  necessary  to  add  that  thereby  the  claim  became 
forfeited, 
ing  are  abolished,  it  is  only  necessary  to  set  forth  the  facts  that  constitute 

The  word  "prospecting"  when  used  with  reference  to  work  that  may  be 
included  as  annual  labor  "is  not  used  in  the  sense  of  'exploration  and  dis- 
covery' which  is  necessary  before  a  valid  location  can  be  made,  but  rather 
in  the  sense  of  'development  and  demonstration'  that  the  value  of  the  ledge 
may  be  determined,  as  distinguished  from  the  ascertainment  of  its  ex- 
istence. Now  the  question  recurs  whether  picking  rock  from  the  walla 
of  a  shaft,  or  from  the  side  or  outcroppings  of  a  ledge,  in  small  quantities 
from  day  to  day,  making  tests  for  the  purpose  of  sampling  it,  breaking  and 
examining  it  under  a  glass,  crushing  it  In  a  mortar  and  panning  it  out  and 
carrying  it  away  and  making  assays  of  it,  in  attempting  to  find  the  'pay 
chute*  as  it  is  termed,  is  such  as  the  law  will  permit  the  claimant  to  oe 
credited  with  upon  his  account  for  annual  labor  performed.  Such  labor 
does  not  add  to  the  value  of  the  claim,  nor  does  it  tend  to  the  development 
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01  the  mine.  Five  hundred  dollars  worth  of  labor  of  this  nature  could 
easily  be  expended  and  yet  the  surveyor  general  would  not  be  able  to  cer- 
tify from  an  inspection  of  the  mine  that  it  had  been  done.*'  Such  work 
leads  one  to  question  the  good  faith  of  claimant  and  is  not  such  as  the 
statute  contemplates. 

Where  a  locator  has  failed  to  do  annual  work,  entering  one  of  the  shafts 
and  spending  an  hour  or  so  with  a  pick  and  hammer  securing  samples  of 
ore  is  not  a  resumption  of  work. 

Crown  Point  Qold  Min.  Co,  r.  Crismon,  39  Or.  3G4,  65  Pac.  87  (1901 ». 
The  right  to  a  claim  on  which  assessment  work  has  not  been  done  in  one 
year  may  be  revived  by  the  doing  of  the  required  annual  work  in  a  subse- 
quent year,  if  done  before  relocation.  Where  the  ow^ner  of  a  claim  sends 
a  man  to  perform  the  annual  assessment  work,  and  the  man  testifies  that 
he  worked  for  20  days,  and  that  the  reasonable  value  of  a  day's  work  was 
$5,  and  there  is  further  evidence  that  a  tunnel  on  the  claim  was  driven  20 
feet  and  that  it  is  worth  $5  a  foot  to  drive  a  tunnel,  a  court  is  Justified 
in  finding  that  the  claim  was  not  forfeited,  although  the  man  who  did  the 
work  could  not  itemize  what  he  had  done,  and  persons  who  inspected  the 
claim  testified  that  he  did  little,  if  any,  work. 

Wagner  v,  Dorris,  43  Or.  392,  73  Pac.  318  (1903).  In  considering  whether 
the  necessary  assessment  work  was  done  on  a  claim,  the  amount  paid  to 
the  men  doing  the  work  is  immaterial;  the  question  is,  what  was  the 
value  of  the  work  which  they  did. 

Fredricks  v.  Klauscr,  52  Or.  110,  96  Pac.  079  (1908).  Excepting  the  year 
when  a  location  is  made,  there  must  annually  be  expended  not  less  than 
$100  in  labor  or  Improvements  upon  each  unpatented  mining  claim  located 
after  May  10,  1872.  Where,  however,  two  or  more  contiguous  claims  are 
held  in  common,  such  expenditure  may  be  made  upon  one  claim.  The 
word  ''improvement'*  as  thus  used  evidently  means  such  an  artificial  change 
of  the  physical  conditions  of  the  earth  in.  upon,  or  so  reasonably  near  a 
mining  claim  as  to  evidence  a  design  to  discover  mineral  therein  or  to 
facilitate  its  extraction,  and  in  all  cases  the  alteration  must  be  reasonably 
permanent  in  character. 

If  horses  had  been  used  in  a  tumiel  to  draw  cars  or  emi>loyed  at  a 
shaft  to  raise  ore,  the  reasonable  compensation  for  their  daily  service 
might  be  treated  as  labor  performed,  but  the  sum  of  money  paid  for  their 
purchase  cannot  be  viewed  as  an  expenditure  incurred  in  the  development 
of  a  mining  claim. 

Cutlery,  dishes,  tinware,  groceries,  provisions,  tobacco,  bedclothing,  do 
not  constitute  an  improvement  of  a  mining  claim,  though  candles,  powder, 
fuse,  etc.,  used  in  development  work,  will  be  estimated  in  determining  the 
value  of  the  work.  A  compensation  for  the  use  of  tools,  but  not  their  pur- 
chase price,  may  be  included  in  the  value.  Evidence  showing  that  a  locator 
of  a  group  of  four  mining  claims  made  improvements  on  one  claim  during 
a  year  at  a  legitimate  expense  of  $132  prevented  a  forfeiture  of  such  claim, 
but  not  of  the  other  three. 
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South  Dakota. 

Aartom  if  in.  Co.  v.  White,  10  S.  D.  198,  72  X.  W.  462  (1S97).  Under  Rev. 
St.  2324,  contiguous  claims  held  in  common  are  treated  as  entireties,  and 
au  expenditure  of  an  amount  equal  to  one  hundred  dollars  for  each  may  ht* 
made  upon  one  or  more  of  such  claims,  provided  such  expenditure  tends 
to  the  development  of  the  property  as  a  whole. 

Godfrey  x\  Faust,  38  S.  D.  5C7,  101  N.  W.  718  (1904).  Where  the  super- 
Snfondent  of  a  company  has  a  contract  for  the  purchase  of  a  mining  claim, 
which  he  holds  under  an  implied  trust  for  the  company,  and  the  company, 
l>i»ing  in  possession  of  the  claim,  does  the  annual  assessment  work  thereon, 
Bij«-h  work  inures  to  the  benefit  of  the  owner  of  the  claim. 

Godfrey  v.  Faust,  20  S.  D.  203,  105  N.  W.  4C0  (1905).  To  render  work 
outside  the  boundaries  of  a  mining  claim  available  as  annual  work  thereon, 
Si  is  ouiy  necessary  that  it  be  within  reasonable  proximity  thereto,  and 
done  for  the  purpose  of  its  development;  this  covers  the  construction  of 
L  tunnel  <n  property  outside  of  a  mining  claim  made  solely  with  reference 
to  the  development  of  the  claim. 

Ganeit  v.  Elder,  21  S.  D.  77,  109  N.  W.  DOS,  130  Am.  St.  Rep.  704  (190G). 
A.  caused  the  servant  of  the  locator  of  a  mining  claim  to  lejive  the  claim 
while  engaged  in  doing  the  assessment  work  by  threatening  him  with 
arrest  if  he  continued  at  work.  A.  then  took  exclusive  possession  of  th« 
claim,  retained  possession,  and  by  force  and  threats  of  violence  prevented 
tlu»  servant  from  continuing  work,  at  the  same  time  making  a  pretended 
location.  In  a  suit  on  an  adverse  claim  by  A.  against  the  original  locator.  A. 
set  up  that  the  claim  was  open  to  location  by  him.  the  assessment  work  not 
having  been  done  by  the  senior  locator.  Held  that  no  man  can  take  advan- 
tage of  his  own  wrong.  A.  was  an  intruder  and  trespasser  with  actual  knowl- 
edge of  the  locator's  possession,  and  as  such  could  not  initiate  any  rlghls 
which  will  defeat  those  of  the  prior  locator.  Nor  was  the  servant  bound  to 
l)ersist  In  his  efforts  to  work  until  prevented  by  apprehension  of  im- 
minent physical  violence. 

Hawgood  v.  Emery,  22  S.  D.  573.  119  X.  W.  177  (1909).  Where  a  person 
or  persons  hold  several  claims  that  are  adjacent,  work  can  be  done  on  one 
claim  and  be  credited  on  the  other  claims ;  also  work  can  be  done  outside  of 
the  limits  of  the  claim  and  credited  on  such  claim  where  such  work  Is  benc- 
flcial  to  the  claim,  and  this  is  true  even  if  there  are  several  claims  upon 
which  credit  is  asked  for  outside  work,  provided  they  are  held  in  common. 
Also  where  there  are  several  adjacent  claims  held  by  different  i>ersonH 
and  work  beneficial  to  all  of  the  claims  can  best  be  done  on  one  of  them, 
then  under  a  proper  agreement  between  the  owners  thereof  developmeni 
work  can  all  be  done  on  one  claim  and  be  cre<lite<l  to  the  several  claims,  such 
work  being  a  part  of  a  general  plan  or  scheme  for  the  development  of  the 
several  claims. 

But  one  cotenant  of  mining  claims  cannot,  regardless  of  the  wishes  of  his 
cotenant,  do  work  upon  his  Individual  adjacent  claim  beneficial  to  the  same 
and  afterwards  recover  from  his  cotenant  therefor  on  the  theory  that 
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his  cotenant  was  benefitted,  especially  where  there  was  no  agreement  or 
understanding  In  existence  under  which  the  cotenant  had  any  rights  in 
such  adjacent  claim.  Hence  such  work  by  the  one  cotenant  on  his  own 
property  could  not  be  credited  as  work  on  the  adjacent  property  owned  in 
common  unless  it  was  part  of  the  general  scheme  for  the  development  of 
the  various  claims  agreed  to  between  the  owners. 

Utah. 

Wilson  r.  THumph  Consol.  Min,  Co.,  19  Utah,  66,  56  Pac.  300,  75  Am.  St 
Rep.  718  (1809).  Where  the  testimony  tends  to  show  the  consolidation 
of  a  group  of  claims  for  development  and  working  purposes,  and  that  the 
required  amount  of  work  was  done  on  one  claim  for  all,  and  that  defend- 
ant's grantor  was  the  owner  of  all  the  claims  by  location  or  assignment, 
the  question  of  whether  work  on  one  would  inure  to  the  benefit  of  all  la 
properly  left  to  the  jury. 

Klopenaiine  v.  Hays,  20  Utah,  45,  57  Pac.  712  (1899).  Although  the 
owner  of  a  mining  claim,  originally  valid,  has  failed  in  his  assessment 
work,  so  that  the  ground  is  open  to  relocation,  yet  if  before  any  valid  re- 
location is  made  by  others,  or  after  the  abandonment  of  a  valid  relocation, 
the  original  locator  or  his  grantee  resumes  possession,  and  does  the 
necessary  work,  his  rights  are  revived  .under  the  original  location.  Assessh 
ment  work  .for  a  mining  claim  may  be  done  on  an  adjoining  claim,  where 
it  is  shown  that  it  was  intended  for  the  former  claim,  and  that  the  work 
done  would  inure  to  Its  benefit. 

Fijssure  Min,  Co.  v.  Old  Susan  Min.  Co.,  22  Utah,  438,  63  Pac  587  (1900). 
Where  the  testimony  tends  to  show  that  respondent's  mining  claims  wei^ 
consolidate*!  for  development  and  working  puri)oses,  that  work  on  the  tunnel 
and  shafts  was  done  to  apply  on  the  respective  claims,  that  respondent  had 
an  interest  in  all  of  these  claims,  and  that  the  development  work  was  a 
benefit  to  all  the  claims,  the  testimony  is  sufficient  to  sustain  the  finding 
that  the  work  done  in  the  tunnel  and  shafts  was  beneficial  to  respondent's 
claims,  under  the  provisions  of  Rev.  St.  2324.  See  this  case  also  under 
chap.  XV,  div.  IV. 

Murray  HiU  Min,  d  Mill.  Co.  v.  Havenor,  24  Utah,  73,  66  Pac.  762  (1901). 
If  assessment  work  is  actually  done,  the  failure  to  file  an  affidavit  of  the 
fact  as  required  by  the  state  law  (Utah  Rev.  St  §  1500)  does  not  render 
the  claim  subject  to  relocation.  A  valid  location  can  be  forfeited  only  uy 
a  failure  to  comply  with  the  condition  mentioned  in  the  act  of  congress. 

Washington. 

Yarwood  v.  Johnson,  29  Wash.  643.  70  Pac.  123  (1902).  Where  it  is 
shown  that  assessment  work  on  a  claim  was  done  in  a  certain  year,  the 
presumption  is,  in  the  absence  of  evidence  to  the  contrary,  that  it  was 
done  by  the  owner  of  the  claim. 

Stolp  V.  Treasury  Gold  Min.  Co.,  38  Wash.  619,  80  Pac.  817  (1905).  The 
test  for  determining  the  value  of  the  work  done  upon  a  claim  is  the  reason- 
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able  value  of  the  work,  not  what  was  paid  for  it  or  what  the  contract  price 
was.  While  the  rate  of  wages  and  the  cost  of  the  work  are  strong  elements 
in  establishing  value,  these  elements  are  not  conclusive  thereof. 

Protective  Min,  Co.  v.  Forest  City  Min.  Co.,  51  Wash.  643,  »9  Pac.  1083 
(1909).  Payment  of  $500  to  persons  employed  in  good  faith  to  perform 
assessment  work  is  insufficient  to  prevent  a  forfeiture  for  nonperformance 
of  such  work,  where  such  persons  did  not  do  anything  more  than  go  upon 
the  ground  and  make  a  pretense  of  working.  '*The  work  must  be  done  as 
required  in  the  federal  statutes  or  a  forfeiture  results." 

Sexton  r.  Washington  Min.  d  Mill.  Co.,  55  Wash.  380, 104  Pac.  614  (1909). 
Money  expended  upon  the  construction  of  a  road  outside  of  the  boundaries 
of  a  mining  claim,  which  provides  access  to  the  claim  and  others  co)!- 
tlguous  thereto,  and  is  b  lit  for  the  benefit  of  mines  and  mining  claims  In 
the  district,  may  be  credited  as  assessment  work  on  such  claim. 

Section  14,  Laws  1899,  c.  45,  p.  73,  applies  only  to  organized  mining 
districts.  While  the  procedure  provided  therein  may  be  exclusive  in  such 
districts,  it  is  not  necessary  that  it  should  be  followed  elsewhere  in  order 
that  road  building  may  be  applicable  as  assessment  work. 

Wyoming. 

Sherlock  v.  Leighton,  9  Wyo.  297,  63  Paa  580,  63  Pac  934  (1901).  ''The 
party  relying  npou  a  forfeiture  must  allege  and  prove  it,  and  the  burden 
of  proof  in  the  f^rst  iristance  rests  upon  him  to  establish  the  forfeiture. 
When,  however.  (>uch  party  shows  that  no  work  was  performed  within  the 
limits  of  the  claim,  he  makes  out  a  prima  facie  case ;  and  thereafter  should 
his  adversary  depend  upon  labor  done  outside  the  claim,  the  burden  is  cast 
upon  him  of  proving  the  performance  of  such  labor,  and  that  its  reasonable 
t^idency  is  the  benefit  of  the  claim." 

Land  Office  Decisions. 

Grampian  Ixkle,  1  L.  D.  544  (see  vol.  1,  p,  279),  is  overruled  by  Thomas 
V.  Elling,  25  L.  D.  495  (1897).    See  chap.  XIV,  div.  11. 

The  performance  of  annual  work  is  not  a  condition  of  obtaining  patent, 
but  of  continued  right  of  possession  against  others.  Hughes  v.  Ochsner, 
27  L.  D.  396  (1898). 

"The  doing  of  annual  assessment  work  is  not  a  condition  of  obtaining 
patent,  but  only  a  condition  of  the  continued  right  of  possession  to  an  un- 
patented claim  as  against  other  and  adverse  claimants,  and  a  failure  to 
perform  such  work  furnishes  no  arg^ument  for  the  cancellation  of  an  entry, 
in  the  absoice  of  an  adverse  claim  legally  asserted."  McEvoy  v.  Megginson, 
29  L.  D.  164   (1899). 

A  protest  filed  by  one  who  has  failed  to  file  an  adverse  claim  and  con- 
taining allegations  of  adverse  ownership  and  faUure  to  perform  annual 
work  presents  no  question  for  the  consideration  of  the  department  The 
allegation  of  adverse  ownership  has  no  other  effect  than  to  give  the  pro- 
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testant  a  status  under  the  rules  of  practice  somewhat  different  from  that 
of  one  who  alleges  no  interest,  in  that  he  is  accorded  appeal  as*  a  matter 
of  right.  The  performance  of  annual  work  is  not  a  condition  of  obtaininj? 
patent    Opie  i\  Auburn  Oold  Min,  d  Mill.  Co.,  29  L.  I).  230  (1S09). 

Annual  work  is  solely  a  matter  hetween  rival  claimants  to  the  same  land 
and  goes  only  to  the  right  of  possession,  the  determination  of  which  is  com- 
mitted to  the  courts  and  not  to  the  land  department.  "Where  the  required 
exx)enditure  of  $500  has  been  made  upon  a  mining  claim,  failure  to  perform 
annual  assessment  work  will  not  in  itself  prevent  the  issuance  of  patent 
or  furnish  any  ground  of  protest  against  the  allowance  of  a  mineral  entry." 
r.  Wolenherg,  29  L.  D.  H02  (1899)  ;  Bclk  i\  Xickeraon,  29  L.  D.  6G2  (1900)  ; 
Marburg  J.ndr  Min.  Claim,  30  L.  D.  202  (1900). 

A  failure  to  do  annual  work  cannot  be  taken  advantage  of  by  an 
agricultural  claimant,  but  only  by  a  mineral  claimant  who,  after  such 
failure  and  before  resumption  of  work,  relocates  the  land.  Coleman  v.  Mc- 
Kcnzie,  29  L.  D.  359  (1899). 

The  performance  of  annual  work  is  not  a  condition  of  obtaining  patent. 
**A  failure  to  i>erform  the  annual  assessment  work  upon  a  mining  claim 
does  not  ipso  facto  work  a  forfeiture  of  the  claim  but  only  subjects  it  lo 
relocation  thereafter  and  before  the  claimant  resumes  work.  But  the 
necessity  for  the  performance  of  such  annual  assessment  work  ceases  when 
the  purchase  price  is  paid  and  mineral  entry  allowed."  "The  entry  of  a 
mining  claim  properly  allowed,  therefore,  aQ  effectively  terminates  the 
right  to  relocate  the  claim  l)ecau8e  of  failure  to  do  the  annual  assessment 
work  thereon  as  would  the  resumption  of  work  by  a  claimant  in  a  caae 
where  entry  had  not  been  made."  yicLson  v.  Champagne  Min.  rf  Mill.  Co., 
29  L.  I).  491  (1900). 

A  co-owner  who  is  entitled  under  Rev.  St.  2324  to  succeed  to  the  interest 
of  bis  delinquent  co-owner  does  not  lose  that  right  by  the  sale  of  his  own 
interest  in  the  claim  before  the  completion  of  the  proceedings  began  oy 
him  under  that  section.    Chas.  U,  Emerson,  29  L.  D.  611  (1900). 

"An  applicant  for  patent  who  has  been  adversed  in  the  courts  is  not 
obliged,  after  the  commencement  of  the  adverse  proceedings,  to  keep  up  the 
annual  expenditure  under  section  2324,  In  order  to  prevent  the  relocation 
and  probable  loss  of  his  claim  during  the  pendency  of  such  proceedings." 
This  follows  from  the  provision  in  the  statute  (Rev.  St  2326)  by  which 
the  successful  party  is  entitled  to  a  patent,  upon  filing  a  copy  of  the  Judg- 
ment roll  and  the  required  proofs  and  upon  the  payment  of  the  proper  fees 
"without  giving  further  notice.*'  Marburg  Lode  Min,  Claim,  30  L.  D.  202 
(1,900) . 

The  provisions  for  forfeiture  in  Rev.  St  2824  should  be  strictly  oon- 
Btrned.  A  co-owner  who  has  not  made  the  required  expenditure  is  not 
within  its  terms  and  is  not  in  a  position  to  take  advantage  of  its  forfeltare 
provisions.  Where  the  published  notice  showed  that  the  amount  expendad 
was  less  than  the  amount  required  to  hold  the  claims,  no  forfeiture 
accrued.    Golden  d  Cord  Lode  Min.  Claims,  81  L.  D.  178  (1901). 
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Questions  as  to  the  performance  of  annual  work  and  as  to  alleged  reloca- 
tions made  by  reason  of  failure  to  do  such  work  are  not  for  determination 
by  the  land  department  but  by  the  courts.  Cleveland  v.  Eureka  Xo.  i 
Gold  Min.  tf  Mill.  Co.,  31  L.  D.  69  (1901). 

The  interest  of  a  co-owner,  which  may  be  acquired  under  the  forfeiture 
provisions  of  Be^.  St.  2324,  is  the  share  or  interest  of  such  co-owner  in 
the  purtiy  possessory  rights  under  the  location,  and  not  in  any  rights 
arising  under  an  application  for  patent  A  co-owner  who  has  been  omitted 
from  an  application  for  patent  cannot,  by  subsequent  recourse  to  forfeiture 
proceedings  against  the  applicant,  acquire  any  right  in  himself  to  make 
entry  under  the  application.  Surprise  Fraction  d  Other  Lode  Claims,  32 
L.  D.  93  (1903). 

Tlie  provisions  of  Rev.  St.  2324,  relating  to  the  forfeiture  of  the  Interest 
of  a  co-ownor,  are  vol  available  to  one  who  has  no  title  or  ownership  in 
the  claim.  Proceedings  taken  by  a  stockholder  of  a  corporation  which  was 
the  owner  of  part  of  a  claim  are  not  effective  to  divest  the  interest  of  the 
co-owner.    Repeater  d  Other  Lode  Claims,  35  L.  D.  54  (1906). 


CHAPTER  X. 


LOCAL  MINING  RULES  AND  REGULATIONS. 

p.  280.  Since  the  statutes  of  most  of  the  public  land  states 
now  cover  the  subjects  previously  regulated  by  miners'  roles, 
these  rules  have  been  largely  superseded  by  the  statutes.  And 
the  subject  has  therefore  become  relatively  unimportant. 

By  act  of  Congress  of  June  6,  1900  (31  Stat.  321,  §§  15  and  26), 
miners  in  any  organized  mining  district  in  Alaska  may  make 
rules  and  regulations  governing  the  recording  of  notices  of  loca- 
tion, water  rights,  flumes,  ditches,  mill  sites  and  affidavits  of 
labor ;  and  the  location  of  claims  is  made  subject  to  rules  thereto- 
fore made  as  well  as  to  those  thereafter  made.  Nevertheless,  it 
seems  that  not  only  have  the  miners  of  Alaska  failed  for  the 
most  part  to  avail  themselves  of  this  permission,  but  the  early 
codes  of  district  regulation  have  fallen  into  disuse.  (See  ** Placer 
Mining  Law  in  Alaska"  by  Thomas  R.  Shepard  in  7  Yale  L.  J. 
533.) 

United  States. 

Meydcnhauer  v.  Stevens ,  78  Fed  787  (1897) .  D.  C.  D.  Alaska.  Local  roles 
and  regulations  of  miners,  although  recognized  by  the  mineral  laws  of  the 
United  States,  are  not  subjects  of  Judicial  notice. 

Butte  City  Water  Co.  v.  Baker,  196  IT.  S.  119,  49  Law.  Ed.  409  (1905). 
See  this  case  on  page  285. 

Alaska. 

Butler  V.  Good  Enough  Min,  Co,,  1  Alaska,  246  (1901).  A  rule  adopted 
by  a  mining  district  prior  to  June  6,  1900,  providing  that  notices  of  loca- 
tion must  be  filed  for  record  within  30  days  from  the  date  of  location.  Is 
In  confilct  with  §  15  of  the  Political  Code  of  Alaska  (Act  June  6,  1900,  *», 
786,  81  Stat.  327),  which  allows  90  days  from  the  date  of  the  discovery 
of  the  claim  in  which  to  file  notices  of  location  for  record,  and  is  therefore 
repealed  by  It. 

Price  V.  Mcintosh,  1  Alaska,  286  (1901).  A  rule  that  placer  claims  shall 
measure  1,320  feet  by  660  feet  will  not  be  enforced  by  the  courts.  It  \% 
unreasonable  and  conflicts  with  the  provisions  of  the  act  of  congress.    A 
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miner  may  locate  20  acres,  or  less,  If  he  desires,  of  placer  mining  ground 
In  any  form  he  chooses,  excluding  known  nonmlneral  land ;  no  miners'  rule, 
regulation,  or  custom  can  limit  him  In  the  area  or  form  of  his  claim,  nor 
in  Its  width  or  length.  This  case  was  affirmed  in  Mcintosh  v.  Price,  121 
Fed.  716,  In  which  it  was  found  unnecessary  to  consider  the  above  polnr. 
See  page  328,  above. 

Arkansas. 

Woody  V,  Bernard,  69  Ark.  579,  65  S.  W.  100  (1901).  A  local  regulation 
which  provides  that  twenty  days*  work  shall  be  deemed  to  be  worth  $100, 
and  therefore  a  compliance  with  Rev.  St.  2324,  Is  invalid.  The  labor  must 
actually  be  of  the  value  of  $100  and  not  merely  be  counted  as  such  by  an 
arbitrary  rate  established  by  a  local  miners'  meeting. 

California. 

Argonaut  Min,  Co.  v,  Kennedy  Min.  d  Mill.  Co.,  131  Gal.  15,  63  Pac.  148, 
82  Am.  St  Rep.  317  (1900).  "We  have  many  graphic  accounts  of  the  rush 
of  gold  hunters  to  California  in  1849.  The  river  banks  and  gulches  were 
suddenly  crowded  with  eager  and  earnest  men  anxious  to  dig  for  gold. 
There  was  no  law  by  which  any  one  could  secure  to  himself  any  portion 
of  the  rich  placers.  In  the  absence  of  regulation,  the  strongest  or  most 
unscrupulous  would  get  the  lion's  share.  The  miners,  of  necessity,  made 
and  enforced  their  ovm  laws.  Some  regulations  as  to  mining  claims  sprung 
into  existence  naturally.  In  fact  necessarily:  1.  So  far  as  possible,  each 
person  was  given  a  specified  portion  of  the  ground,  which  he  could  mine. 
2.  The  allotment  to  each  was  so  limited  that  there  could  be  no  mon- 
opoly. So  far  as  possible,  all  should  have  an  equal  chance.  The  right  of  the 
first  possessor  was  preferred,  but  no  matter  was  considered  more  important 
than  the  limitation  upon  the  extent  of  the  claims,  and  3.  As  a  corollary 
from  these  two  cardinal  rules,  the  third  follows :  That  each  claimant  shall 
mark  plainly  upon  the  surface  of  the  earth  the  boundaries  of  bis  claim, 
that  others  may  locate  claims  without  interfering  with  him.  These 
essential  rules  have  been  the  basis  of  most  of  the  rules  and  r^nilations 
of  miners,  and  have  been  recognized  in  every  mining  district  on  the  Padflc 
Coast,  and  in  all  attempts  by  legislation,  territorial,  state  or  national,  to 
regulate  mining  locations.  Indeed  it  may  be  said  that  the  purpose  of  all 
these  laws  and  regulations  is  to  secure  these  ends." 

Wright  V.  Killian,  132  Gal.  56,  64  Pac.  98  (1901).  See  this  case  on  page 
^. 

Colorado. 

Cleary  v.  Skifflch,  28  Ck>lo.  362,  65  Pac.  59,  89  Am.  St.  Rep.  207  (1901). 
A  district  rule  which  provides  for  the  location  of  mill  sites  without  regard 
to  the  character  of  the  land  on  which  they  are  located  is  void,  being  In- 
consistent with  Rev.  St.  2337,  confining  mill  sites  to  nonmlneral  land. 
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Idaho. 

Riborado  v.  Quang  Lang  Min.  Co,,  2  Idiilio,  131,  6  Pac.  125  (1885).  A 
regulntiou,  once  established,  is  presumed  still  to  exist  and  be  in  force  until 
the  contrary  is  proved. 

Montana. 

Penn  v,  Oldhauher,  24  Mont.  287,  61  Pac.  649  (1900).  A  custom  in  a 
mining  district  that  20  days*  work  performed  upon  a  claim  satisfied  the  re- 
quirements of  Rev.  St  2324,  as  to  annual  work,  conflicts  with  that  section 
and  is  therefore  Invalid  and  void. 

Land  Office  Decisions. 

N 

» 

A  protestant  who  has  failed  to  file  an  adverse  claim  will  not  be  heard  to 
all^e  failure  to  comply  with  location  regulations.  These  are  material  only 
II  here  there  Is  an  effort  to  establish  a  superior  right.  Hughes  v,  Ochsner, 
27  L.  D.  396  (1898). 


CHAPTER  XL 


HOW  TITLE  TO  MINING  CLAIMS  MAY  BE  TERMINATED. 


I.     By  Abandonment.  I       11.    Bj-  Forfeiture. 

I,    Bt   Abakdonment. 

p.  295. 

United  Sutes. 

Harkradcr  r.  Carroll,  70  Fed.  474  (1890).  D.  C.  D.  Alaska.  "Abandon 
meat  is  a  matter  of  Intention  and  whenever  the  Intention  and  an  actual 
feurreuder  of  the  claim  are  united,  the  abandonment  is  complete  and  oper- 
ates instanter  to  restore  tlie  title  to  the  I'nlted  States.  Where  a  miner  gives 
ap  his  claim,  and  goes  away  from  it  without  any  intention  of  holding  or  re- 
possessing it,  and  regardless  of  what  may  become  of  it,  or  who  may  appro- 
priate It,  an  abandonment  takes  place,  and  the  property  reverts  to  its 
original  status  as  a  part  of  the  unoccupied  public  domain.  It  Is  then  open 
to  lo<'ation  by  the  first  comer,  and  after  others  have  acquired  rights  there- 
in, no  sale  by  the  former  locator,  made  subsequently  to  his  abandonment, 
will  convey  any  right  or  title  to  his  grantee,  or  in  any  way  affect  interven- 
ing rights."  ''While  lapse  of  time  is  not  an  essential  element  of  abandon- 
ment. It  may  be  a  strong  circumstance,  in  connection  with  others,  to  prove 
the  intention  to  abandon." 

A  locator,  becoming  sick,  left  his  claim  and  the  territory  and  "gave  up  all 
hopes  of  returning."  He  never  returned  to  the  claim  and  never  caused  the 
assessment  work  to  be  done.    He  was  held  to  have  abandoned  it. 

Shoshone  Min.  Co.  r.  Ruiter,  31  C.  C.  A.  223.  87  Fed.  801  (1808).  0th 
Circ.  Evidence  that  original  locators,  with  the  Intention  of  changing  their 
houndariee  and  giving  a  new  name  to  their  lode,.  reIo<ated  their  claim,  In- 
'eluding  therein  more  gi*ound,  does  not  show  an  abandonment.  "The  locators 
liad  the  right  to  do  this,  as  long  as  they  did  not  interfere  with  the  rights 
of  other  parties.  The  fact  that  the  Edith  was  mentioned  in  the  conveyance 
does  not  prove  that  the  parties  relied  upon  the  title  under  that  name.  A 
conveyance  of  the  ground  by  metes  and  bounds,  by  any  name  of  the  claim, 
would  be  valid  and  effective.  The  name  is  generally  used  to  designate  or 
identify  the  claim,  but  it  may  be  designated  or  identified  by  the  use  of  one 
or  more  than  one.  name.  If  it  Is  known  or  called  by  different  names.    Ther i 
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Is  uo  statute,  law,  rule,  or  regulation  which  prevents  locators  of  mining 
claims  from  relocating  their  own  claim,  and  including  additional  vacant 
ground,  unclaimed  by  other  parties,  under  a  different  name,  and  convey 
ing  it  by  the  designation  of  the  last  name." 

Badger  Gold  Min,  d  Mill.  Co,  v.  Stockton  Oold  &  Copper  Min.  Co.,  139 
Fed.  838  (1905).  G.  G.  D.  Or.  The  abandonment  of  a  mining  claim  by  one 
of  two  joint  owners  does  not  vest  any  right  or  title  to  his  interest  in  h'lS 
co-owner.  Abandonment  can  only  be  taken  advantage  of  by  relocation. 
(Contra,  Worthen  v.  Sldway,  72  Ark.  215,  79  S.  W.  777.  below.) 

Farrtll  v.  Lockhart,  210  U.  S.  142,  52  Law.  Ed.  994  (1908).  Failure  to 
perform  any  annual  work  may  raise  an  inference  of  abandonment,  even 
before  the  expiration  of  the  period  for  the  performance  of  that  work. 
See  this  case  on  page  309,  below. 

Crary  v.  Dye,  208  U.  S.  515,  52  Law.  Ed.  595  (1908),  affirming  Dye  v. 
Crary,  13  .N.  M.  439,  85  Pac.  1038  (1906).  The  owner  of  a  mining 
claim  which  was  sold  under  a  void  attachment,  which  he  assumed  or  b<»- 
Ueved  to  be  valid,  declared  to  several  persons  that  his  interest  In 
the  i^roperty  had  gone  to  pay  a  debt  and  that  he  considered  it  well 
sold.  It  is  held  that  his  acts  and  declarations  did  not  constitute  an 
abandonment  of  the  claim,  so  that  he  could  not  reassert  his  title  as  against 
the  purchaser  at  the  sale  or  his  vendee. 

Alaska. 

Noland  v.  Coon,  1  Alaska,  30  (1890).  The  evidence  of  an  abandonment 
must  be  clear,  and  the  burden  of  proving  It  is  on  the  party  ailing  it;  but 
when  proved  it  defeats  the  prior  possession  and  the  rights  abandoned  be- 
come thereby  pnblici  juris ;  the  rights  of  subsequent  possession  are  new  and 
independent.  There  must  be  an  Intent  to  abandon,  and  that  intent  may  l>e 
manifested  by  the  declarations  and  acts  of  the  parties  charged  with  it 

Loeser  v.  Gardiner,  1  Alaska,  641  (1902).  Abandonment  is  largely  a 
nintter  of  intcL't.  Ad  abandonment,  like  a  forfeiture,  can  only  be  sustained 
by  clear  and  convincing  evidence.  Where  one  does  no  act  indicating 
abandonment,  but  on  the  contrary  causes  his  assessment  work  to  be  done 
and  sells  a  half  interest  in  the  claim  to  another  person,  there  is  no  aban- 
donment 

Arizona. 

Kinney  v.  Fleming,  6  Ariz.  263,  56  Pac.  723  (1899).  Abandonment  rests 
in  intention  as  well  as  in  acts  accompanying  the  intention.  Where  one 
locates  a  claim  on  behalf  of  himself  and  three  other  persons,  but  subse- 
quently decides  that  it  is  worthless  and  tears  down  the  location  notice, 
and  goes  away  and  leaves  the  territory  with  the  intention  of  having  nothing 
further  to  do  with  the  claim,  it  is  an  abandonment.  The  land  covered  by 
the  claim  is  thereupon  Immediately  open  to  location  by  others,  who  are 
not  required  to  wait  until  the  claim  becomes  forfeited  by  reason  of  a  non- 
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compliaiK^  with  Ihe  statute  giving  a  locator  90  days  in  wliich  to  sink  bis 
discovery  shaft,  record  his  notice  and  build  his  monuments. 

Arkansas. 

Buffalo  Zinc  d  Copper  Co.  v.  Crump,  70  Ark.  525,  69  S.  W.  572  (1902). 
**An  abandonment  is  a  voluntary  act,  and  consists  of  the  relinquishment  of 
IK)ese6Bion  of  the  claim,  with  an  intent  not  to  return  and  occupy  it.  It 
is  purely  a  question  of  intention.  ♦  ♦  ♦  xo  constitute  an  abandon- 
ment, there  must  be  an  absolute  desertion  of  the  premises.  The  burden 
of  proving  It  is  upon  him  who  asserts  it" 

Where  a  locator  quits  work  temporarily,  except  annual  assessment  worK, 
on  account  of  the  lack  of  transi)ortation  for  the  ore  taken  from  the  mines, 
and  another  person  enters  the  land  as  a  homestead,  but  without  the 
locator's  consent,  this  evidence  is  insufficient  to  prove  that  the  latter  did, 
or  intended  to,  relinquish  his  claim. 

Worthen  v,  Sidway,  72  Ark.  215,  79  S.  W.  777  (1904).  Where  several 
persons  locate  a  mining  claim,  and  one  of  them  subsequently  abandons  his 
interest  therein,  it  does  not  revert  to  the  government.  "The  law  does  not 
recognize  the  acquisition  from  the  government  of  fractional  parts  of  mining 
claims.  Each  claim  must  be  located  and  acquired  as  a  whole.  The 
assessment  work  required  to  be  done  is  entire.  One  of  the  owners 
cannot  do'  his  i>art  and  thereby  save  his  part.  The  result  is,  if  one 
cotenant  abandons  his  interest,  it  passes  out,  and  the  other  cotenants  ac- 
quire the  entire  claim  by  compliance  with  the  statutes."  (Contra,  Badger 
Gold  Min.  &  Mill.  Co.  v.  Stockton  Gold  &  Copper  Min.  Co.,  139  Fed.  S38 
above;  and  see  Faubel  v.  McFarland,  144  Cal.  717,  78  Pac.  261,  page 
340,  above.) 

California. 

McCann  v.  McMillan,  129  Cal.  350,  62  Pac.  31  (1900).  Assessment  work 
had  not  been  done  on  a  claim  in  California  by  its  owners  during  the  year 
1800.  On  December  30,  1896,  the  owners  went  to  the  claim  and  said  to 
each  other  that  they  would  abandon  it.  Within  ten  minutes  they  relocated 
the  claim  in  the  name  of  a  friend  in  New  York.  There  was  no  evidence  that 
this  friend  ever  was  told  or  ever  knew  of  this  relocation,  and  there  was  evi- 
dence that  after  December  30,  1896,  the  former  owners  had  worked  on  the 
claim.  Helil  that  there  was  no  abandonment  on  December  30,  1896,  that  the 
claim  was  forfeited  after  midnight  of  December  31,  and  that  a  i>ereoii 
locating  thereon  on  January  1,  1897,  obtained  a  good  title  to  the  claim. 

Wolfskin  V.  Smith,  5  Cal.  App.  175,  89  Pac.  1001  (1907).  Where  a  claim 
Is  abandoned  it  reverts  to  its  original  status  as  part  of  the  unoccupied 
public  domain,  and  it  carries  with  it  all  the  appurtenances  in  the  way  of 
improvements,  and  a  subsequent  locator  takes  it  with  all  existing  shaft$<. 
tunnels  and  drifts,  however  extensive  or  costly. 
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Colorado. 

Conn  V,  Obcrto,  32  Colo.  313,  7«  Pac.  3C9  (11)04).  An  abandonment  of  a 
niinin;;  claim  need  not  be  evldence<l  !»y  writing;  linder  tlie  stnlnte  of  tniuds. 

**Al)audonment  Is  a  matter  of  intention,  and  oi>ei*ates  Instanter.  When 
.1  miner  gives  up  liis  claim  and  goes  away  from  it  v.itliout  any  intention 
of  reiK)S8e8sing  it,  and  regardless  of  what  may  become  of  it  or  who  may 
appropriate  it,  an  abandonment  takes  place,  and  the  property  reverts  to  its 
original  status  as  a  part  of  the  unoccupied  public  domain.  It  is  the-i 
r  ublici  Juris,  and  open  to  location  by  the  first  comer." 

Where  the  owners  of  three-fourths  of  a  claim  grant  permission  to  a 
cbird  person  to  enter  into  possession  of  the  claim  and  make  a  location 
thereon,  this  amounts  to  an  abandonment  on  their  part  of  the  claim,  but 
such  action  does  not  deprive  the  ow*ner  of  the  remaining  portion  of  his 
interest  in  the  claim.  But  when  the  latter  thereupon  states  that  he  does 
not  care  to  have  anything  more  to  do  with  the  claim,  this  statemeAt,  under 
the  circumstances,  must  be  regarded  as.  ah  abandonment  by  him  of  his 
interest  in  the  claim,  and  as  a  ratification  of  the  act  of  his  coowners.  The 
I)ossession  of  a  portion  of  a  claim  under  a  conveyance  from  the  locator 
thereof  cannot  ripen  into  a  perfect  title  unless  the  original  locator  secures 
title  from  the  government.  If,  therefore,  the  original  locator  abandons 
the  claim,  it  becomes  public  land  and  open  to  entry,  and  the  right  of  the 
jrrantees  of  the  locator  to  occupy  a  iwrtion  of  the  land  terminates.  "The 
terms  'unoccupied'  and  'unappropriated'  refer  to  land  that  is  not  in  thj 
IK)S8es6ion  of  one  who  claims  the  right  of  possession  by  virtue  of  a  com- 
pliance with  the  law,  and  land  in  the  i)o&session  of  one  who  has  made  n 
valid  discovery  and  location  is  not  subject  to  location  by  another  until  after 
abandonment  or  forfeiture.  But  ai)pe11ants  did  not  claim  to  be  in  posses- 
sion of  the  land  by  virtue  of  their  compliance  with  the  mining  law,  but 
by  virtue  of  a  conveyance  from  one  who  had  perhaps  made  a  valid  dis 
covery  and  location,  but  had  sold  the  location  and  those  to  whom  he  had 
sold  had  abandoned  the  claim." 

Peoria  d  Colorado  Mill.  c€  1/in.  Co.  v.  Turner,  20  Colo.  App.  474,  70  Par, 
915  (1905).  Abandonment  is  a  question  of  intent.  Where,  after  a  ruling 
of  the  land  oflice  holding  for  cancellation  a  portion  of  a  locator's  entrj', 
the  locator  abandons  his  application  for  patent  and  elects  to  rely  solely 
upon  his  possessory  title,  and  complies  with  all  the  requirements  of  the 
law  as  to  assessment  work  for  several  years  on  the  portion  of  the  claim 
previously  canceled  by  the  land  office,  there  is  no  abandonment  of  such 
portion,  even  though  the  locator  allowed  a  mill  site  to  be  patented,  without 
adverse  iiroceedhips,  on  anotht^r  portion  of  the  claim. 

Moffat  r.  Blue  River  Oold  Excavating  Co.,  33  Colo.  142,  80  Pac.  139 
(1905).  ''Abandonment  is  a  matter  of  intention,  and  takes  place  whenever 
the  claimant  of  a  mining  claim  goes  away  with  no  Intention  of  returning 
to  it,  and  with  the  intention  of  leaving  It  oi)en  for  the  next  appllcjint." 
Merely  to  show  that  a  prior  locator  did  not  perform  his  annual  assessment 
work  does  not  prove  an  abandonment  by  him  of  his  claim. 
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Oberto  r.  Smith,  37  Colo.  21,  86  Pac.  86  (11KK>).  The  facts  in  this  case 
are  the  same  as  in  Ck)nn  v.  Olierto,  above,  except  that  It  here  appears  ia 
addition  that  the  owner  of  the  remaining  one-quarter  of  the  claim  executed 
a  written  instrument  ratifying  the  abandonment.  The  decision  in  the 
former  case  is  followed. 

Montana. 

If  (Kay  r.  McDougaU,  25  Mont.  2.jS,  (J4  I»ac.  6C9  (1901).  Where  there 
is  evidence  both  of  abandonment  and  of  forfeiture  of  a  claim,  a  charge 
which  limited  the  jurj'  to  a  consideration  of  the  question  of  abandonment  ix 
erroneous. 

** Abandonment,  as  applied  to  mining  claims  held  by  location  merely, 
takes  place  only  when  the  locator  voluntarily  leaves  his  claim  to  be  appro* 
priated  by  the  next  comer,  without  any  Intention  to  retake  or  claim  it  again, 
and  r^;ardleB8  of  what  may  become  of  it  in  the  future.  A  forfeiture  takes 
place  by  operation  of  law,  without  regard  to  the  intention  of  the  appropri- 
ator,  whenever  he  neglects  to  preserve  his  right  by  complying  with  th3 
conditions  imposed  by  law;  that  is,  to  make  the  required  annual  expen- 
diture upon  the  claim  within  the  time  allowed.'* 

Butte  Hardware  Co.  v.  Frank,  25  Mont.  344,  65  Pac.  1  (1001).  The  lien 
of  a  Judgment  can  be  divested  by  an  abandonment  of  the  claim  subsequently 
to  the  docketing  of  the  Judgment,  but  the  surrend^  of  the  possession  of 
the  claim  to  one  to  whom  the  Judgment  debtor  has  sold  it  is  not  an  abandon- 
ment. 

Nevada. 

Ford  r.  Campbell  29  Xev.  578,  92  Pac.  2m  (1907).  The  plaintiffs  located 
a  claim  and  did  certain  work,  which  upon  survey  was  discovered  to  have 
been  done  upon  conflicting  territory.  They  posted  a  notice  that  they  aban- 
doned the  work,  and  without  removing  their  first  location  notice  posted 
a  second  stating  that  the  claim  was  relocated  in  order  to  better  describe 
the  locus  of  the  claim,  and  no  intervening  rights  were  prejudiced.  These 
facts  did  not  establish  an  abandonment  of  rights  under  the  first  location. 

New  Mexico. 

Lockhart  r.  Wills,  9  N.  M.  263,  50  Pac.  318  (1897).  Abaudonment  Is 
a  question  of  fact  as  well  as  of  intent  and  is  for  the  Jury.  A  party's  own 
testimony  that  he  had  not  Intended  to  abandon  is  not  conclusive  upon  tha 
Jury.  The  intention  to  abandon  must  be  determined  by  the  Jury  from  all 
the  facts  and  circumstances  in  the  case. 

In  ejectment,  where  defendant  claims  title  by  location  after  a]lege<l 
abandonment  by  plaintitT,  the  latter  may  show  that  while  in  iK)Psession 
of  the  claim  others  entered  upon  the  claim  and  ousted  him  and  held 
possession  adversely  to  him.. 
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Ttils  ciiPe  is  reversed  in  Ix)ckhart  v.  Wills,  9  X.  M.  344,  54  I»ac.  330, 
where  the  question  of  abandonmeat  was  held  not  to  be  involved  and  con- 
sequently was  not  considered. 

Oregon. 

Sharkey  v.  Candiani,  48  Or.  112,  85  Pac.  219  (1906).  When  one  who  \s 
experienced  in  mining  and  mining  law  sits  by  and  sees  a  sul)seqiient  con- 
flicting locator,  whom  he  knows  to  be  inexperienced,  work  his  claim  and 
expend  large  sums  of  money  without  objection,  he  cannot,  after  the  dis- 
covery of  minerals,  set  up  that  the  claim  in  question  is  his.  He  is  estc^ped 
from  asserting  his  rights  on  the  ground  of  abandonment  No  overt  act 
is  necessary  to  constitute  an  abandonment;  it  results  from  an  exercise  of 
the  will,  and  the  effect  thereof  is  to  make  the  ground  unclaimed  govero- 
iweni  land,  open  to  relocation  by  any  one. 

Although  one  cotenant  has  no  right  to  abandon  more  than  his  interest, 
where  he  represents  all  the  cotenants  his  acts  bind  all. 

South  Dakota. 

McCarthff  v.  Speed,  11  S.  D.  362,  77  X.  W.  590  (1898).  "Abandonment  is 
plways  a  question  of  intention.  In  forfeiture  the  element  of  intention  is 
not  involved.  It  rests  entirely  upon  the  statute,  and  involves  only  the 
question  whether  the  terms  of  the  law  have  been  camplied  with.  Lapse 
or  time,  absence  from  the  ground  or  failure  to  work  a  claim  for  any  definite 
period,  unaccompanied  by  other  circumstances,  are  not  evidence  of  abandon- 
ment Original  locators  may  resume  work  at  any  time  before  relocation. 
Forfeiture  is  not  complete  until  some  one  else  has  appropriated  the 
in<)l)erty."    See  this  case  also  on  page  376. 

Ilulst  r.  Doerstlcr,  11  S.  D.  14,  75  N.  W.  270  (1S9S).  A..  B.  and  C.  were 
co-owners  of  a  mining  claim.  B.  and  C.  pretended  to  establish  another  loca- 
tion, which,  however,  was  invalid,  in  view  of  the  fact  that  it  covered  much 
of  the  same  ground  occupied  by  the  former  claim,  which  had  been  locate«l 
previously.  A.  applied  for  patent;  B.  and  C.  filed  an  adverse  claim  and  in 
an  action  thereon  they  sought  to  rely  both  on  their  later  location  and  on 
their  original  fractional  right  in  the  prior  location.  It  was  held  that  their 
effort  to  establish  such  an  adverse  location  as  against  their  co-owner  does  not 
estop  them  from  relying  on  their  original  location  where  he  has  not  acted 
upon  their  subsequent  attempted  relocation,  nor  does  it  constitute  an  aban- 
donment of  their  interest  in  such  original  location  by  them ;  and  where  in 
their  complaint  they  alleged  both  grounds  of  recovery  and  had  not  been 
compelled  to  proceed  on  the  one  or  the  other,  the  judgment  should  establish 
their  right  to  their  original  fractional  share. 

Washington. 

Davis  V,  DenniH,  43  Wash.  54,  85  Pac.  1079  (1906).  Where  a  locator 
goes  away  and  leaves  his  claim  without  any  intention  of  returning,  having 
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no  regard  to  what  becomes  of  the  claim  or  who  may  appropriate  it,  he  has 
abandoned  it  and  it  is  open  to  relocation.  Bat  to  leave  a  claim  with  the 
Intent  to  return  later  is  not  an  abandonment. 


II.    By  Forfeiture. 


p.  300.     See,  also,  chap.  IX,  above,  and  cases  there  collected. 

United  Sutes. 

McCmioch  V.  Murphy,  125  Fed.  147  (1003).  C.  C.  D.  Nev.  A  forfei- 
ture cannot  be  established  except  upon  clear  and  convincing  proof  of  the 
failure  of  the  original  locator  to  have  work  performed  or  improvements 
made  to  the  amount  required  by  law.  The  burden  of  proof  to  establish  a 
forfeiture  rests  upon  him  who  asserts  it 

Whalen  ConsoU  Copper  Min.  Co,  v.  Whalen,  127  Fed.  611  (1904).  a  0.  D. 
Nev.  Where  one  claims  that  another  has  forfeited  his  claim  by  failure 
to  do  the  annual  assessment  work  thereon,  the  burden  of  proof  to  establish 
such  forfeiture  is  on  the  i)erson  so  claiming  it 

Last  Chance  Min,  Co,  v.  Bunker  llill  d  8.  Min.  d  Concentrating  Co,,  66  C 
C.  A.  299, 131  Fed.  579  (1904).  9th  Circ.  Failure  to  comply  with  the  pro- 
visions of  a  state  statute  requiring  the  recording  of  location  notices  within 
a  prescribed  time,  but  prescribing  no  penalty  for  such  failure,  does  not 
work  a  forfeiture  in  favor  of  a  subsequent  locator  having  actual  notice  of 
the  prior  location.    See  this  case  also  on  pnge  321. 

Zerres  v,  Vanina,  134  Fed.  610  (1905).  C.  C.  D.  Nev.  In  the  absence 
of  any  provision  in  the  statute  or  regulation  prescribing  a  forfeiture  for 
failure  to  record  a  claim  within  a  specified  time,  a  locator  who  is  in  actual 
possession  and  working  his  claim  will  be  protected,  although  he  failed  to 
record  within  the  time  required  by  the  statute  of  the  state  or  the  rules  of 
the  mining  district.    See  this  case  also  on  page  322. 

Yoaemite  Gold  Min,  d  Mill,  Co.  v,  Emerson,  208  U.  S.  25,  52  Law.  Ed.  371 
(1908),  alflrming  149  Gal.  50,  85  Pac.  122.  Whether  the  failure  to  comply 
with  a  local  regulation  as  to  location  works  a  forfeiture  in  the  absence  of 
a  provision  making  noncompliance  a  cause  of  forfeiture  is  not  decided, 
since  in  any  event  there  was  no  forfeiture  here. 

'*In  this  case  the  locator  had  gone  beyond  this  preliminary  notice;  the 
outlines  of  the  claim  had  been  marked,  and  the  extent  of  the  cbiim  was 
fully  known  to  McWhirter  when  he  attempted  his  location.  He  knew  all 
about  the  location  and  boundaries  of  the  claim  that  any  notice  could  ha%'e 
given  him.  He  undertook  to  locate  his  new  claim  precisely  within  the 
boundaries  of  the  old  one,  and  was  seeking  to  take  advantage  of  the  want 
of  compliance  with  the  statutory  requirement  as  to  the  amount  of  annual 
assessment  work  to  be  done.  Having  this  knowledge,  we  hold  that  Mc- 
Wliirter,  and  those  claiming  under  him,  could  not  claim  a  forfeiture  (»r 
title  for  want  of  preliminary  notice  under  the  former  location." 


.362         ,  THE  LAW  OF  MINES  AND  MIXING. 

Arizona. 

Prorulnicc  Gold  Min,  Co,  r,  Burke,  0  ziriz.  323,  57  Pac.  641  (1899). 
Where  a  person  makes  a  loc^ation  upon  the  Siiuie  grroiiiul  ni)on  which  another 
had  made  a  prior  location,  and  claims  that  the  prior  l(K7\tor  had  forfeited 
his  claim  liecanse  of  failure  to  do  thereon  snfllcient  work  as  re<iuired  by 
law,  the  hurden  of  proof  is  upon  the  second  locator  to  pnive  such  failure 
on  the  part  of  the  original  locator. 

Arkansas. 

Buffalo  Zinc  rf  Copper  Co.  v.  Crump,  70  Ark.  r>2.5,  09  S.  W.  ^72  (1«H)2).  A 
forfeiture  of  a  mining  claim  by  the  failure  to  perform  the  annual  labor 
required  hy  law  cannot  he  e8tal)liahe<l,  except  by  clear  and  convincing 
evidence.    The  hurden  of  proving  it  rests  upon  him  who  sets  it  up. 

California. 

Ifarris  r.  Kellof/f/,  117  Cal.  484.  49  Pac.  70S  (1S07).  The  bunlen  of  prov- 
ing foi-feitwre  for  failure  to  do  annual  work  is  on  him  who  alleges  it. 

Emerson  r.  McWhirtcr,  133  Cal.  510,  (15  Pac.  1030  (1901).  Failure  to 
comply  with  a  rule  of  a  mining  camp  does  not  work  a  forfeiture  unless 
the  rule  expressly  provides  that  it  shall.    See  this  case  also  on  pjige  o.*V.». 

Callahan  r.  Jamen,  141  Cal.  291,  74  Pac.  853  (1903),  reversing  71  Pac. 
104.  When  it  is  claimed  that  a  valid  location  has  been  forfeited  for  failure 
to  perform  the  annual  assessment  work,  the  burden  of  proving  the  failure 
is  on  the  party  alleging  it. 

Southern  Cross  Gold  Min,  Co,  v.  Sexton,  147  Cal.  758,  82  Pac  423  (1905|. 
W^here  an  api)lication  for  jMitent  has  been  made  and  receiver's  receipt 
Issued,  the  claim  canu  t  be  forfeited  for  nonperformance  of  annual  work 
pending  the  issuance  of  patent. 

Madison  r.  Octare  Oil  Co,,  IM  Cal.  7Cf5,  99  Pac.  176  (1908).  A  failure 
to  do  the  assessment  work  does  not  create  a  forfeiture  in  favor  of  one 
occupying  the  claim  by  adverse  possession.  "The  statute,  wlilch  requires 
that  'one  hundred  dollars  worth  of  labor  shall  be  performed  or  improve- 
ments made,'  declares  that  'upon  a  failure  to  comply  with  these  conditions 
the  claim  or  mine  upon  which  such  failure  occurred  shall  be  open  to  re- 
location in  the  same  manner  as  if  no  location  of  the  same  had  ever  been 
made;  provided  that  the  original  locators,  their  heirs,  assigns  or  legal  rep- 
resentatives have  not  resumed  work  uiwn  the  claim  after  such  failure  and 
before  such  location.'  it  is  not  provideil  that  a  mere  failure  to  comply 
with  the  statutory  requirement  shall  terminate  the  locator's  right;  the 
sole  effect  of  such  failure  Is  to  throw  the  land  open  to  location  by  otherB, 
and,  in  the  absence  of  such  other  location,  the  original  claimant's  right 
to  resume  work  and  to  hold  his  claim  remains."  The  right  of  the  original 
claimant  is  terminated  only  by  the  entry  of  a  new  one  entering  peaceably 
for  the  purpose  of  relocation. 
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Colomdo. 


Little  Don-it  Gold  Min,  Co.  v.  Arapahoe  Gold  Min.  Co.,  30  Colo.  431.  71 
Vnv,  :«t)  (liH)2).    See  thin  case  on  iwige  lUl, 

Field  V.  Tanner,  32  Colo.  278,  75  Pac.  910  (1904).  Failure  to  do  the 
niinunl  asseFsment  work  does  not  Ipso  facto  work  a  forfeiture  of  a  hide  niiu- 
Ing  claim.  It  thereby  merely  becomes  liable  to  forfeiture  which  is  coiu- 
idete  aud  final  when  the  rights  of  third  persons  accrue.  If,  however,  before 
Huch  rights  do  attach,  the  original  locator  resumes  work,  the  forfeiture  la 
avoided. 

Montana. 

Strashurger  r.  Bccchcr,  20  Mont.  143,  49  Pac.  740  (1897).  The  burden 
of  proof  Is  on  the  party  alleging  forfeiture  by  failure  to  do  annual  work. 
Clear  and  convincing  proof  Is  required  to  establish  such  forfeiture.  The 
positive  testimony  of  a  witness  that  be  did  the  work  is  not  overcome  by 
statements  of  witnesses  who  were  on  adjoining  claims  at  divers  times  that 
they  did  not  see  him  and  did  not  believe  that  he  was  there,  and  that  they 
did  not  see  any  work  done,  especially  when  the  former  witness  is  cor- 
roberated. 

McKay  v,  McDoiigall  25  Mont.  258,  64  Pac.  669  (1901).*  See  this  case 
on  imges  3r)9  and  37r». 

Copper  Mt.  Min,  rf  Smelting  Co.  r.  Butte  d  Corhin  Con.  Copper  d-  Silrrr 
Min.  Co.,  39  Mont.  487,  104  Pac.  540  (190f\).  While  the  burden  of  proof 
is  on  the  party  alleging  the  forfeiture,  yet.  if  it  l)e  shown  that  the  annTTnl 
work  was  not  done  upon  all  of  the  claims,  but  only  upon  one  for  the  alleiied 
lienefit  of  all,  the  burden  shifts  to  the  other  party  to  show  that  the  work 
was  adapted  to  the  development  of  all  the  claims  and  was  intendetl  f<u'  that 
purpose. 

Nevada. 

8i88on  V.  Sommera,  24  Nev.  379,  55  Pac.  829  (1899).  "To  enable  a  parly 
to  maintain  a  right  to  a  mining  claim  after  the  right  is  acquired,  it  is 
necessary  that  the  party  continue  substantially  to  comply,  not  only  with  the 
laws  of  congress,  but  with  the  valid  laws  of  the  state  and  valid  rules  es- 
tablished by  the  miners,  In  force  in  the  district  where  the  claim  is  situated 
upon  which  such  right  depends.  Failure  to  comply  with  siich  laws  and 
rales  works  a  forfeiture,  whether  the  laws  and  rules  provide  for  forfeiture 
for  noncompliance  or  not,  and  the  mining  claim  becomes  subject  to  loca- 
tion by  any  qualified  locator.*' 

New  Mexico. 

Upton  r.  Santa  Rita  Min.  Co.,  14  N.  M,  96,  89  Pac.  275  (1907).  One  who 
has  acquired  right  of  possession  to  a  mining  claim  under  the  statute  of 
limitations,  in  accordance  with  Rev.  St.  2332,  is  not   relieved   from   thd 
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obligation  of  thereafter  performing  annual  work.  The  claim  may  be  Bab- 
seqaently  forfeited  and  rendered  subject  to  relocation  by  fallare  to  perform 
Buch  work. 

Forfeiture  for  failure  to  perform  annual  work  can  be  established  only 
by  dear  and  convincing  proof  of  such  default  by  the  party  setting  up  th«' 
forfeiture.  Where,  however,  the  owner  has  failed  to  file  proof  of  labor, 
as  required  by  Comp.  I^ws  of  New  Mexico,  §  2315,  he  may  not  Invoke  this 
rule,  since  that  section  places  the  burden  upon  him  to  prove  that  the  work 
has  been  done. 

South  Dakota. 

Dibble  V.  Castle  Chief  Gold  Min,  Co,,  9  S.  D.  618,  70  N.  W.  1055  (1897). 
Where  a  relocation  of  a  claim  is  sought  to  be  established,  the  burden  of 
proving  that  a  prior  location  was  forfeited  in  consequence  of  failure  lo 
perform  annual  work  upon  it  is  upon  the  person  alleging  such  forfeiture, 
and  this  must  be  shown  by  clear  and  convincing  proof  of  the  failure  of  the 
former  owner  to  have  work  performed  or  Improvements  made  to  the 
amount  required  by  law. 

This  rule  is  applied  in  a  case  where  four  disinterested  witnesses,  three 
of  whom  had  been  mine  superintendents  and  all  engaged  in  mining  from 
twenty  to  forty  years,  testified  that  the  work  done  was  worth  at  least  $100, 
and  it  is  held  that  this  evidence  is  not  met  by  the  counter-testimony  of  an 
equal  number  of  witnesses  who  testified  that  they  regarded  the  work  as 
worth  less  than  $100. 

McCariy  v.  Speed,  11  S.  D.  362,  77  N.  W.  590  (1898) .  See  this  case  on 
pages  3C0  and  376. 


k 


CHAPTER  XII. 


RELOCATION. 


p.  306.  In  volume  one  of  this  work  we  said:  **As  only  the 
unappropriated  and  unoccupied  mineral  land  of  the  public  do- 
main is  open  to  location,  so  there  can  be  no  relocation  of  mineral 
land  until  it  has  reverted  to  that  condition.  A  location  upon  land 
already  validly  located  creates  no  rights,  and  is  not  made  valid 
by  a  subsequent  abandonment  or  forfeiture  of  the  original  loca- 
tion." This  conclusion  was  drawn  into  question  by  the  decision 
in  Lavagnino  v.  Uhlig  (page  367,  below).  By  the  construction 
there  put  upon  Rev.  St.  2326,  where  a  junior  locator  makes  ap- 
plication for  patent  which  the  senior  locator  fails  to  adverse,  or, 
having  filed  an  adverse  claim,  waives  the  same,  third  parties  who 
have  filed  adverse  claims  cannot  set  up  that  the  ground  in  con- 
flict was  not  at  the  time  of  the  junior  location  unoccupied  public 
land.  Where,  therefore,  the  question  arose  in  proceedings  under 
Rev.  St.  2326,  the  abandonment  or  forfeiture  of  a  senior  location 
would  not  render  the  ground  unoccupied,  if  there  was  an  exist- 
ing junior  overlapping  location.  The  latter,  by  such  abandon- 
ment or  forfeiture,  would  be  validated,  and  so  far  as  the  con- 
flicting area  is  concerned  would  succeed  to  the  territorial  rights 
of  the  senior  locator. 

Although  the  ground  of  the  decision  in  Lavagnino  v.  Uhlig  had 
no  application  in  cases  arising  on  claims  to  the  right  of  pos- 
session, where  no  question  of  a  right  to  patent  is  involved,  it  was 
desirable  that  the  rule  established  should  be  extended  to  include 
all  cases,  where  a  senior  location  has  been  abandoned  or  for- 
feited. The  state  and  territorial  courts,  however,  declined  to  ex- 
tend the  rule  laid  down  in  Lavagnino  v.  Uhlig  beyond  the  facts 
of  that  case  and  continued  to  follow  Belk  v.  Meagher.  (See 
vol.  1,  p.  308.)  In  the  meantime  the  former  case  has  been  prac- 
tically overruled  in  Farrell  v.  Lockhart  (page  369,  below).  While 
upholding  the  correctness  of  the  decision  in  the  former  case  the 
court  qualifies  the  opinion  upon  which  the  decision  was  based 
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and  now  holds  that  the  third  locator  may  offer  proof  of  the 
existence  of  a  valid  and  subsisting  location  anterior  to  that  which 
is  being  adversed.  If  such  a  prior  location  is  established,  and 
the  statutory  period  for  performing  annual  work  had  not  expired 
at  the  date  of  the  second  location,  this  can  only  be  supported  by 
establishing  an  abandonment  of  the  first.  The  effect  of  the  two 
cases  has  been  to  create  much  discussion  and  uncertainty;  but 
it  seems  to  us  that  our  former  statement  of  the  law  must  stand. 
In  some  states  the  relocator  of  a  claim  is  required  to  state  in 
his  location  notice  that  the  claim  is  located  as  forfeited  or  aban- 
doned property.  Arizona  Rev.  St.  1901,  par.  3241 ;  Colorado,  M. 
A.  S.  3160;  Nevada,  Comp.  Laws  1907,  §  214;  North  Dakota,  Pol. 
Code,  §  1813 ;  South  Dakota,  Pol.  Code,  §  2545 ;  Washington,  3 
Bal.  Ann.  (\)de,  §  3151a;  Wyoming,  Rev.  St.  1899,  §2552. 
See  these  statutes  generally  on  the  method  of  relocation,  also 
Idaho  Civ.  Code,  §  2560;  Montana  Laws  1907,  p.  21,  §§4-9;  Ore- 
gon, 2  B.  &  C.  Codes,  §  3978.  Since  the  act  of  relocation  is  in 
itself  an  admission  of  the  validity  of  the  original  location,  a 
recital  in  the  notice  that  the  claim  is  a  relocation  is  equally  an 
admission  of  that  fact. 

United  States. 

Uoifxton  V.  Miller,  76  Fed.  50  (189G).  C.  C.  D.  Nev.  One  of  two  co- 
owners,  acting  for  himself  and  as  agent  for  his  co-owner,  did  the  annual 
work  on  a  series  of  claims.  He  Supposed  and  intended  this  to  cover  a 
claim  that  was  not  contiguous  to  the  others.  He  could  not,  subBequentl3% 
relocate  this  claim  to  the  exclusion  of  his  cotenant.  He  stood  in  a  fiduciary 
relation  to  her.  it  was  his  duty  to  do  the  work  on  this  claim,  and  he  coulvl 
not  take  advantage  of  liis  own  wrong.  Hunt  v.  Patchin,  3r>  Fed.  810,  vol. 
3.  p.  210,  followefl. 

Jiisticr  Mill.  Co.  r.  Burclay,  82  Fed.  554  (1897).  O.  C.  D.  Nev.  Where 
niinirj:  ground  is  lesised  for  the  express  purpose  of  performing  enough  work 
to  hold  tlu*  adjoining  claims,  the  lessee  cannot  make  a  valid  relocation  of 
them.    Soe  this  cjise  also  on  imge  333. 

ShosJionc  Min.  Co,  r.  Rutt€i\  31  C.  C.  A.  223.  87  Fed.  801  (1898).  9th 
Clrc.    See  this  case  also  on  i>age  3.V>. 

Broirn  r.  Oregon  King  Min.  Co,,  110  Fed.  728  (1901).  G.  C.  D.  Or.  When 
a  location  is  invalid,  the  claim  is  subject  to  relocation.  Whether  or  not 
tlie  locator  knew  of  the  former  invalid  location  does  not  affect  the  validity 
of  the  relocation.  Such  knowledge  would  not  constitute  him  a  trespasser 
or  jumper. 

ThaUmann  w  Thomas,  49  C.  C.  A.  317,  111  Fed.  277  (1901).  8th  arc. 
A  valid  location  of  public  land  cannot  be  instituted  while  anotlier  has  the 
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{losseesiou  aud  right  of  ])06session  under  an  earlier  lawful  lonitioii.     See 
this  ca8e  alno  on  imgen  24!)  and  38(). 

Lockhart  r.  Johmon,  ISl  V.  S,  516,  45  Law.  Ed.  070  (1001).  See  this 
«ise  on  page  25! >. 

\cilHon  V,  Cfiampaguc  Min,  d  Mill,  fo.,  55  C.  C.  A.  570.  11!)  Fed.  12;) 
(1902).  8th  Clrc.  After  entry  in  the  land  office  a  claim  Is  not  Hubject  lo 
relocation.    See  this  cane  under  chap.  XIV,  dlv.  HI. 

McCvlloch  r.  Murphy,  125  Fed.  147  (1003).  0.  C.  I).  Xev.  **Actual 
possession  of  a  mining  claim  is  not  essential  to  the  validity  of  a  title  ob- 
tained by  a  valid  location;  until  such  location  is  terminated  by  abandoii- 
nient  or  forfeiture  no  right  or  claim  to  the  proi)erty  can  be  acquired  by 
an  adverse  entry  thereon  with  a  view  to  the  relocation  thereof." 

Laragnino  r.  Uhlig,  108  U.  S.  443,  49  Law,  FA,  1119  (lOO)),  affirming 
26  Utah,  1,  71  rac.  1046,  99  Am.  St.  Rep.  808.  The  I'hlig  claims  were 
located  in  1880.  and  included  within  their  areas  a  portion  of  a  subsisting 
valid  claim  known  as  I^vi  P.  The  latter  claim,  having  become  forfeited 
for  failure  to  do  assessment  work,  was  relocated  by  the  plaintiff  as  the 
Yes  Vou  Do  claim  in  1898.  Subsequently  the  owners  made  application  foi* 
patent,  and  an  adverse  claim  was  filed  thereto  by  the  plaintiff.  It  was 
held  that  he  could  not  assail  the  defendants'  title  in  reai)ect  to  the  conflict 
which  had  previously  existed  between  their  location  aud  the  forfeited 
claim. 

'*  It  is  undoubted  that  this  court  in  a  number  of  cases  has  declared  that 
the  rights  of  a  sulwisting  senior  looitor  of  mineral  land  are  paramount 
to  those  of  the  owner  of  a  Junior  location,  so  far  as  said  junior  location 
conflicts  in  whole  or  in  part  with  the  prior  location.  Clipper  Min.  Co.  v. 
Ell  Min.  &  I^ud  Co..  104  l\  S.  220.  226,  48  Law.  Ed.  044,  and  cases  cite<l. 
It  is  elementary  also  that  the  power  conferred  by  section  2324  of  the  Re- 
vised Statutes,  to  relocate  a  forfeited  mining  claim,  does  not  place  the 
locator  in  privity  of  title  with  the  owner  of  the  prior  and  forfeited  loca- 
tion." 

Rev.  St.  2326  "plainly  recognizes  that  one  who.  pursuant  to  other  pro- 
visions of  the  Revised  Statutes,  has  initiated  a  right  to  a  mining  claim. 
has  recorded  his  location  notice  and  i)erfonned  the  other  acts  madi.^ 
necessary  to  entitle  to  a  iiatent,  and  who  makes  application  for  the  patent, 
publishing  the  statutory  notice,  will  be  entitled  to  a  i>atent  for  the  land 
embraced  in  the  location  notice,  unless  adverse  rights  are  set  up  in  the 
mode  provided  in  the  section.  Thus  clearly  providing  that  if  there  be  n 
senior  locator  possessed  of  paramount  rights  in  the  mineral  lafids  for  which 
a  patent  is  sought,  he  may  abandon  such  rights  and  cause  them  in  effect 
to  ennre  to  the  benefit  of  the  applicant  for  a  patent  by  failure  to  adverse, 
or,  after  adversing,  by  failure  to  prosecute  such  adverse. 

"It  cannot  be  denied  that  under  section  2326,  if  before  abandonment  or 
forfeiture  of  the  Levi  P.  claim,  the  owners  of  the  Uhllg  locations  had 
applied  for  a  patent,  and  the  owners  of  the  Levi  P.  had  not  adversed  th  j 
application,  upon  an  eetablishment  of  a  prima  fade  right  in  the  owners 
of  the  I'hilg  claims,  an  indisputable  presumption  would  have  arisen  that 
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no  conflict  claims  existed  to  the  premises  described  In  the  location  notice. 
GwUllm  v.  Donnellani  115  U.  S.  45,  51,  29  Law.  Ed.  348.  And  the  same 
result  would  have  arisen  had  the  owner  of  the  Levi  P.  adversed  the  appli- 
cation for  a  patent  based  upon  the  Uhllg  locations,  and  failed  to  prosecute 
and  waived  such  adverse  claims.  « 

"In  both  of  the  supposed  Instances  the  necessary  consequence  would  have 
been  to  conclusively  determine  in  favor  of  the  applicant,  so  far  as  the 
rights  of  third  persons  were  concerned,  that  the  land  was  not  unoccupied 
public  land  of  the  United  States,  but,  on  the  contrary,  as  to  such  persons, 
from  the  time  of  the  location  by  the  applicant  for  the  patent,  was  land 
embraced  within  such  location  and  not  subject  to  be  acquired  by  another 
person.  And  this  result,  flowing  from  the  failure  of  the  owner  of  a  sub- 
sisting senior  location  to  adverse  an  application  for  patent  by  the  owner 
of  an  opposing  location,  or  his  waiver  if  An  adverse  claim  is  made,  must, 
as  the  greater  Includes  the  lesser,  also  arise  from  the  forfeiture  of  the  claim 
of  the  senior  locator  before  an  application  for  patent  is  made  by  the  con- 
flicting locator  and  the  consequent  impossibility  of  the  senior  locator  co 
successfully  adverse  after   the  forfeiture  is  complete. 

''Of  course  the  effect  of  the  construction,  which  we  have  thus  given  to 
section  232G  of  the  Hevised  Statutes,  is  to  cause  the  provisions  of  that  sec- 
tion to  qualify  sections  2319  and  2324,  thereby  preventing  mineral  lauds 
of  the  United  States,  w^hlch  have  been  the  subject  of  conflicting  locations, 
from  becoming  quoad  the  claims  of  third  parties,  unoccupied  mineral  lands, 
by  the  mere  forfeiture  of  one  of  such  locations. 

•'In  text  books  (Barrlnger  &  Adams,  Law  of  Mines  and  Mining  in  the 
United  States,  p.  306;  Lindley  on  Mines,  2d  Ed.,  pp.  650,  651)  statements 
are  found  which  seemingly  indicate  that  in  the  opinion  of  the  writers,  on 
the  forfeiture  of  a  senior  mining  location,  quoad  a  Junior  and  conflicting 
location,  the  area  of  conflict  becomes  in  an  unqualifled  sense  unoccupied 
mineral  lands  of  the  United  States  without  enuring  in  any  way  to  the 
benefit  of  the  Junior  location.  But,  in  the  treatises  referred  to,  no  account 
is  taken  of  the  effect  of  the  express  provisions  of  Rev.  Stat  section  2320. 
Moreover  when  the  cases  to  which  the  text  writers  referred,  as  sustaining 
the  statements  made,  are  examined,  it  will  be  seen  that  they  were  decided 
either  before  the  passege  of  the  adverse  claim  statutes  of  1872,  or  concerned 
controversies  between  the  senior  and  Junior  locators  or  depended  upon  the 
provisions  of  state  statutes.  How  far  such  statutes  would  be  controlling, 
we  are  not  called  upon  to  say,  as  it  is  not  claimed  that  there  is  any  statute 
in  Utah  in  any  way  modifying  the  express  provisions  of  section  2326." 

Malone  v.  Jackson,  70  C.  C.  A.  216,  137  Fed.  878  (1905).  9th  Circ.  B. 
located  a  claim  on  Dec.  6,  1898.  The  same  ground  was  located  by  tht> 
plaintiff  in  July,  1890,  and  by  the  defendant  in  January,  1902.  B.  did  no 
work  on  the  claim,  and  his  rights  were  consequently  forfeited  on  January 
1,  1900,  when  the  ground  was  open  to  relocation;  but  prior  to  that  date  It 
was  not  open  to  relocation,  and  consequently,  under  Belk  v.  Meagher  (seo 
vol.  1,  p.  308),  plaintiff's  location  was  invalid,  and  he  could  not  recover  in 
ejectment  against  defendant  whose  location  was  good. 


RELOCATION.  369 

Stewart  v,  Westlake,  78  C.  C.  A.  341,  148  Fed  349  (1906).  8th  Giro. 
"A  lessee  of  a  mining  claim  who  has  contracted  to  do  an  amount  of  work 
thereon  which  would  be  a  siifiicient  compliance  with  the  legal  requirements 
In  respect  of  development,  and  also  to  notify  the  lessor  of  any  intention 
to  surrender  or  abandon  the  lease,  cannot  upon  failing  to  perform  his 
obligations  secretly  relocate  the  claim  and  so  secure  and  hold  for  himself 
the  title."    He  will  hold^such  title  in  trust  for  the  lessor. 

Zerrea  v.  Vanina,  80  C.  C.  A.  366,  150  Fed.  564  (1907),  9th  Circ,  affirm- 
ing 134  Fed.  610  (1905).  0.  C.  D.  Nev.  "One  may  make  an  original  loca- 
tion  of  a  mining  claim  upon  land  marked  and  occupied  under  an  attempted 
prior  location  if  such  prior  location  is  void  by  reason  of  failure  to  comply 
with  the  law  as  to  location  notice  or  recording  the  same,  but  he  cannot 
make  a  relocation  of  such  a  daim.  Such  land,  if  mineral,  is,  notwithstand- 
ing the  prior  proceedings,  unappropriated  public  land  subject  to  location. 
Rtiocatlon  is  authorized  only  for  forfeiture  or  abandonment  of  a  prior  loca- 
tion. By  making  a  relocation  the  locator  makes  admission  of  the  validity 
of  the  prior  location  and  precludes  himself  from  contesting  it." 

Fan  ell  v.  Lockhart,  210  U.  S.  142,  52  Law.  Ed.  094  (1908),  reversing 
rx)Ckhart  v.  Farrell,  31  Utah,  155,  86  Puc.  1077  (1906).  The  South  Mount- 
ain Lode  claim  was  located  in  August,  1900.  No  work  was  done  thereou. 
Fani'eli  located  the  same  ground  as  the  Cliff  claim  on  August  1,  1901,  and 
Rhodin  located  it  as  the  Divide  claim  on  January  2,  1903.  Farrell  applied 
for  patent  To  this  Rhodin  filed  an  adverse  claim  upon  wliich  his  admin- 
strator  brought  this  suit  The  trial  court  treated  the  proof  in  regard  to  the 
location  of  the  South  Mountain  claim  as  immaterial  and  irrelevant,  and 
entered  a  decree  in  favor  of  Farrell.  On  appeal  this  was  reversed  by  the 
supreme  court  of  Utah,  which,  while  not  doubting  that  Lavagnino  v. 
Uhlig  had  been  correctly  decided  In  view  of  the  issues  in  that  case,  yet  held 
that  the  ruling  in  that  case  must  be  considered  as  narrowed,  so  as  to  apply 
only  to  a  case  where  the  second  location  did  not  embrace  the  discovery 
point  of  the  first,  but  was  a  mere  overlap.  "Thus  applying  the  ruling  iu 
Lavagnino  v.  Uhlig,  the  court  held  that  as  the  location  by  Farrell  of  the 
Cliff  claim  was  made  upon  substantially  the  same  ground  embraced  by  the 
South  Mountain,  and  the  statutory  period  for  the  forfeiture  of  the  South 
Mountain  claim  had  not  expired,  the  Cliff  claim  was  not  located  on  ground 
subject  to  location,  and  was  void;  that  as  the  Divide  had  been  located  or 
relocated  after  the  lapsing  of  the  South  Mountain  claim,  the  Divide  claim 
was  located  on  land  subject  to  be  appropriated,  and  was  therefore  para- 
mount to  the  second  or  Farrell  location.  The  Judgment  of  the  trial  court 
was  therefore  reversed  and  a  decree  was  made  in  fa  vor  of  the  administra- 
tor of  Rhodin.  31  Utah,  155,  86  Pac.  1077.  Farrell  thereupon  sued  out 
this  writ  of  error. 

"In. the  argument  at  bar  our  attention  has  been  directed  to  several  de- 
cisions of  the  highest  courts  in  some  of  the  mining  states  or  in  territories 
of  the  United  States  where  mining  prevails — Nash  v.  McNamara,  30  Nev. 
114,  93  Pac.  405,  16  L.  R.  A.  (N.  S.)  168,  and  cases  cited— which,  in  con- 
sidering the  reasoning  of  Lavagnino  v.  Uhlig,  also  attributed  to  that  reason- 
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log,  broadly  construed,  the  serious  and  unfavorable  consequences  ou  riglita 
of  proi)erty  suggested  by  the  court  below  in  its  opinion.  It  may  not  be 
doubted,  unless  the  reasoning  in  the  Lavagntno  case  is  to  be  restricte<i  or 
qualified,  that  the  grounds  upon  which  the  court  below  rested  its  con- 
clusions were  erroneous.  Not  doubting  at  all  the  correctness  of  the  decision 
In  the  Lavagnino  case,  especially  in  view  of  tlie  issue  as  to  long  jiossessloti 
and  the  operation  of  the  bar  of  the  statute  of  the  State  of  Utah,  which  was 
applied  by  the  court  below  in  that  case,  and  whose  judgment  was  aflirmed, 
we  do  not  pause  to  particularly  reexamine  the  reasoning  expressed  in  the 
opinion  in  Lavagnino  v.  I'hlig  as  an  original  proposition.  We  say  tliis,  be- 
cause whatever  may  be  the  inherent  cogency  of  that  reasoning,  in  view  of 
the  experience  of  the  courts  referred  to  concerning  the  practice  which  it 
was  declared  had  prevailed,  in  reliance  upon  what  was  deemed  to  be  the 
result  of  previous  decisions  of  this  court,  and  the  effect  on  vested  rights 
which  it  was  said  would  arise  from  a  change  of  such  practice,  and  taking 
into  view  the  prior  decisions  referred  to,  especially  Belk  v.  Meagher,  104 
IT.  S.  270,  2C  Law.  Ed.  735,  as  also  the  more  recent  case  of  Brown  v. 
Gumey.  201  U.  S.  184,  50  Law.  Ed.  717,  we  think  the  opinion  in  the  Lavag- 
nino case  should  be  qualified  so  as  to  not  to  exclude  the  right  of  a  subse- 
quent locator  on  an  adverse  claim  to  test  the  lawfulness  of  a  prior  location 
of  the  same  mining  ground  upon  the  contention  that  at  the  time  such  prior 
location  was  made  the' ground  embraced  therein  was  covered  by  a  valid  and 
subsisting  mining  claim.  It  is  to  be  observed  that  this  qualification  but 
permits  a  third  locator  to  offer  proof  tending  to  establish  the  existence 
of  a  valid  and  subsisting  location  anterior  to  that  of  the  location  which  is 
being  adversed.  It  does  not,  therefore,  include  the  conception  that  the 
mere  fact  that  a  senior  location  had  been  made,  and  that  the  statutory 
period  for  performing  the  annual  labor  had  not  expired  when  the  second 
location  was  made,  would  conclusively  establish  that  the  location  was  a 
valid  and  subsisting  locatioiL  preventing  the  initiation  of  rights  in  th«r 
ground  by  another  claimant,  if  at  the  time  of  such  second  location  there 
had  been  an  actual  abandonment  of  the  original  senior  location.  We  say 
this  bec-ause — taking  into  view  Belk  v.  Meagher,  Lavagnino  v.  i'hllg  and 
Brown  v.  Gumey — we  are  of  the  opinion,  and  so  hold,  that  ground  em- 
braced in  a  mining  location  may  become  a  part  of  the  public  domain  so  as 
to  be  subject  to  another  location  before  the  expiration  of  the  statutory 
period  for  performing  annual  labor,  if,  at  the  time  when  the  second  loca- 
tion was  made,  there  had  been  an  actual  abandonment  of  the  claim  by  the 
first  locator." 

"It  remains  only  to  test  the  correctness  of  the  conclusions  of  the  court 
below  in  the  light  of  the  principles  just  announced.  Now,  it  was  found 
by  the  trial  court  that  the  evidence  offered  tended  to  show  that  the  South 
Mountain  lode  claim  was  located  in  August,  1900,  and  that  no  work  was 
ever  done  on  said  claim,  and  that  it  became  forfeited  for  want  of  the 
annual  labor  required  by  the  statute  on  December  31,  1901.  Farrell  made 
his  location  in  August,  1901,  a  year  after  the  South  Mountain  was  locateil 
and  five  months  before  the  expiration  of  the  period  when  a  statutory  for- 
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feitiire  of  the  South  Mountain  would  have  resulted.  The  offer  of  proof, 
therefore,  made  by  the  administrator  of  Rhodin,  to  show  that  the  South 
Mountain  was  a  valid  and  subflsting  location  when  Farrell  made  the 
location  of  the  Cliff,  tended  to  show  that  during  the  year  that  had  Inter- 
vened between  the  location  of  the  South  Mountain  and  the  location  by 
Farrell  of  the  Cliff  no  work  of  any  character  whatever  was  done  by  the  loca- 
tors of  the  South  Mountain,  and  that  this  was  also  true  from  the  time  the 
cliff  was  located  to  the  expiration  of  the  period  when  a  statutorj-  for- 
feiture would  have  been  occasioned.  As  all  rights  of  the  locators  of  the 
South  Mountain  were,  in  any  aspect,  at  an  end  by  their  failure  to  adverse, 
and  as  the  Cliff  was  prior  in  time  to  the  Divide,  and  therefore  the  burden 
of  iiroof  was  on  the  Divide  to  establish  that  the  Cliff  location  was  not  a 
valid  one,  we  think  that  the  burden  would  not  have  been  sustained  by  the 
proof  offered.  To  the  contrar>%  we  are  of  opinion  that  the  proof  which  was 
Fo  offered  on  behalf  of  the  Divide  tended,  when  unexplained,  to  show  that 
the  location  of  the  South  Mountain  was  not  made  In  good  faith,  and  that 
the  claim  had  actually  been  abandoned  when  Farrell  made  his  location. 
The  Supreme  Court  of  I'tah  sliould  therefore  liave  remanded  the  cause,  so 
that  it  might  be  determined  whether  or  not  the  South  Mountain  had  been 
abandoned  by  the  locators  of  that  claim  when  Farrell  made  his  location; 
and  error  was  therefore  committed  In  entering  judgment  in  favor  of  Ix)ck- 
hart,  the  administrator  of  Rhodin,  decreeing  to  him  possession  of  the 
IH'ound  In  controversy." 

Alaska. 

Moiitaf/iic  r,  Lnhaii,  2  Alaska,  r»7r»  (lJ)Or»)  ;  Drfrvxno  r.  Xorthcrn  Lij/hi 
himself  and  B.  B.  represented  to  C.  that  the  location  made  by  A.  was  in- 
valid, and  ndvlsed  C.  to  make  a  location  of  the  same  ground  for  himself, 
which  C.  thereupon  did.  Held  that  C.'s  location  was  void  and  of  no  effect; 
It  could  not  be  good  as  to  B.*s  share  in  the  claim.  "Whatever  fon^  an 
estoppel  may  have  in  another  case.  It  cannot  make  a  second  location  of  the 
same  mining  claim  valid."  C.'s  title  dei)ended  upon  his  location,  which 
must  fall,  and  his  title  must  fall  with  it.  However  reprehensible  B/s  con- 
duct was,  it  could  not  give  life  to  a  mining  locsition  in  violation  of  the 
laws  of  congress. 

ifontapuc  r.  Lahay,  2  Alaska,  57.5  (100."))  ;  DufrcHiie  v.  Xortficni  Litfht 
Min,  Co.,  2  Alaska,  592  (1905).  Where  a  junior  location  overlaps  a  senior 
location,  upon  the  forfeiture  of  the  latter  the  area  of  conflict  becomes  un- 
occupied mineral  land  of  the  United  States  and  does  not  inure  In  any  way 
to  the  lieneflt  of  the  junior  locator.  The  court  reviewe<l  Lavagnlno  v. 
T'hiig.  198  U.  S.  443,  49  Law.  Ed.  1119,  and  held  that  the  decision  In  that 
case  was  confined  to  Its  facts  and  did  not  overrule  Belk  v.  Meagher.  104 
r.  S.  279,  2(5  Law.  Ed.  735. 
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Arizona. 

Jordan  x\  Duke,  6  Ariz.  55,  53  Pac.  197  (1898).  A  locator  waited  until 
December  31, 1883,  before  doing  any  assessment  work  on  his  claim  for  1883. 
He  then  continued  to  work  for  five  or  six  days,  making  an  expenditure  of 
abouut  $60,  after  which  he  went  away  and  never  returned.  On  January 
1,  1884,  B.  entered,  posted  notices  and  set  up  monuments,  for  the  purpose 
of  relocating  the  claim.  It  was  held  that  his  location  was  invalid,  since^ 
at  the  time  when  it  was  attempted  to  be  made,  the  prior  claim  had  not 
been  abandoned,  and  the  abandonment  five  or  six  days  later  could  have 
no  effect  in  curing  the  original  invalidity  of  the  relocation. 

"It  has  become  a  settled  law  that,  if  the  work  be  not  completed  on  a  min- 
ing claim  in  any  part  of  the  year  in  which  the  statute  requires  it  to  be  done, 
but  the  owners  thereof  are  upon  the  ground  for  the  purpose  of  doing  the 
work  before  the  year  expires,  and  then  prosecute  the  work  to  completion, 
the  work  so  prosecuted  will  have  relation  to  the  year  in  which  it  shouhl 
have  been  done,  and  that  such  resumption  will  prevent  the  claim  from  bein? 
forfeited.  Such  resumption  effectually  prevents  it  from  becoming  forfeited, 
and  no  forfeiture  can  take  place  until  after  there  is  a  failure  to  prosecute 
the  work,  after  the  same  has  been  resumed.  It  is  also  well  settled  that, 
until  a  claim  has  been  abandoned  or  has  been  forfeited,  no  other  location 
can  be  made  of  the  ground.  The  decisions  go  so  far  as  to  make  it  a  settled 
law  that,  if  the  first  locator  resumes  work  at  any  time  even  after  the  ex- 
piration  of  the  year,  but  before  other  rights  attach  in  favor  of  relocators, 
he  preserves  his  claim." 

Jordan  v,  Schuerman,  6  Ariz.  79,  53  Pac.  579  (1808).  Evidence  of  an 
amended  location  may  be  introduced,  except  as  against  the  rights  of  parties 
which  have  accrued  between  the  time  of  the  original  location  and  the 
amended  location.  So  where  a  mining  claim  was  located  and  thirieen  years 
later  relocated,  several  other  locations  covering  part  of  the  land  in  question 
having  been  made  in  the  meantime,  evidence  of  the  relocation  Is  admissible 
In  an  action  to  quiet  title  thereto  except  as  against  rights  which  may  have 
accrued  by  reason  of  such  intervening  locations. 

Kinucy  r.  Fleming,  G  Ariz.  2(!3,  5(>  I'ac.  723  (ISO?)).  See  this  case  on  pajre 
35(5. 

Providence  Gold  Min.  Co,  v,  Burke,  6  Ariz.  323.  57  Pac.  641  (1899).  A 
recital  in  the  location  notice  of  a  mining  claim  that  such  claim  Is  a  reloca- 
tion of  a  prior  claim  impliedly  admits  the  validity  of  the  prior  location. 

Cunningham  v.  Pirrung,  9  Ariz.  288,  80  Pac.  329  (1905).  Under  par.  3241, 
Rev.  St.  Ariz,  1901,  where  a  new  locator's  rights  are  based  upon  the  loss 
of  the  possessory  right  acquired  by  a  former  locator,  a  location  certificate 
which  fails  to  state  that  the  claim  is  located  as  forfeited  or  abandoned 
property  is  void,  and  the  new  locator  acquires  no  rights  under  it  But  it 
is  only  when  the  prior  location  is  a  valid  location  that  the  subsequent 
location  notice  should  contain  such  statement;  for  where  a  subsequent 
locator  bases  his  right  upon  the  contention  that  the  prior  locator  never 
made  a  valid  location  under  the  law,  then  he  is  not  relocating  a  forfeited 
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or  abandoned  claim,  but  is  making  an  original  location  of  a  claim,  tho 
prior  attempted  location  of  which  is  inralid,  and  in  such  case  the  above 
statute  has  no  application.  Indeed  if  he  were  to  state,  In  such  case,  that 
be  located  the  claim  as  abandoned  property,  he  would  thereby  be  precluded 
from  contesting  the  question  to  be  determined,  namely,  the  validity  of  the 
prior  location. 

Whether  the  issue  be  the  forfeiture  or  the  abandonment  of  the  prlot 
location,  or  the  validity  of  the  prior  location,  in  either  case  the  burden  of 
proof  l8  on  the  subsequent  locator  to  establish  such  abandonment  or  for- 
feiture, or  the  invalidity  of  the  prior  location. 

Score  V.  Oriffln,  9  Ariz.  295,  80  Pac.  331  (1905).  A  new  locator  must 
base  his  right  either  upon  the  abandonment  or  forfeiture  of  the  prior 
locator,  or  upon  the  Invalidity  of  the  prior  location ;  and  if  he  choose  the 
former  he  must  set  forth  that  fact  in  his  location  certificate. 

Utttko  V.  Daley,  10  Ariz.  175,  85  Pac.  721  (1906).  In  a  relocation  of  land 
which  is  claimed  under  forfeiture  or  abandonment,  the  location  notice  Is 
void  if  it  falls  to  state  that  the  claim  was  located  as  forfeited  or  abandoned 
property,  as  required  by  the  statute. 

Kinney  v,  Lundy,  89  Pac.  496  (1907).  A  location  notice  on  a  relocation 
which  fails  to  state  that  the  claim  is  located  as  forfeited  or  abandoned 
property,  as  required  by  Ariz.  Rev.  St.  1901,  %  3241,  may  be  cured  by  the 
filing  of  an  amended  notice,  provided  rights  of  others  have  not  Intervened. 
See  this  case  at^o  on  page  31 S. 

Arkansas. 

Ware  v.  White,  81  Ark.  220,  108  S.  W.  831  (1900).  A.  located  a  mining 
claim  in  1898,  but  the  notices  were  deficient  and  but  little  work  was  done. 
In  1900  B.,  seeing  only  the  iiisufllcient  notice  of  A.  and  no  affidavits  of 
assessment  work,  proceeded  to  make  a  location.  B.'s  notice  was  also  In- 
flufllcient  but  he  did  do  the  asj^essment  work.  In  lOOi  A.  filed  an  amende<l 
notice  to  correct  the  one  of  1898.  Held,  a  mining  claimant  has  a  right  to 
amend  his  location  notice  and  mark  his  claim  on  the  ground,  if  there  are  no 
Interv^iing  rights.  But  an  amendment  of  a  claimant  not  in  possession 
cannot  be  made  to  relate  back  to  the  original  location  so  as  to  cut  out  in- 
tervening locators  even  though  their  location  be  defective  in  some  par- 
ticular. A  mining  claim  in  the  adverse  possession  of  another  is  not  subject 
to  rclDcatlon.  Without  deciding  thnt  B.  had  title,  the  court  held  that  his 
possession  and  requisite  annual  assessment  work  under  a  defective  loca* 
tlon  was  sufficient  to  defeat  a  recovery  on  a  patched  relocation  where  there 
was  no  peaceable  entry  and  possession  of  the  land  nor  work  done  under  ir. 
If  B.  could  peaceably  hold  possession  against  the  world  and  do  the  requisite 
work  for  the  required  time,  he  would  be  entitled  to  a  patent  even  without 
a  valid  location  notice. 

California. 

Qiabraith  r.  Shasta  Iron  Co,,  143  Cal.  94,  76  Pac.  901  (1904),  affirmed 
143  Cal.  xviu,  7<'  Pac.  1127.     Where  the  des(Tli)tion  of  a    mining    claim 
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In  a  patent  contains  references  to  artificial  and  to  natural  monuments  to 
which  the  claim  is  tied,  and  by  means  of  which  its  exact  locus  on  the 
ground  can  be  positively  determined,  the  land  covered  by  the  ijatent  is  not 
open  to  relocation  by  another  person,  even  though  the  description  in  the 
patent  gives  an  erroneous  length  to  the  tying  line  of  the  claim. 

Weed  V,  Snook,  144  Cal.  439,  77  Pac.  1023  (1904).  While  a  locator,  who 
has  made  his  location,  is  engaged,  in  good  faith.  In  prospecting  it  for  min- 
erals, and  complies  with  the  laws  as  to  expenditures,  and  is  In  iiossesslon, 
the  land  is  not  open  to  location  by  others.  A  locator  **must  make  his  loca- 
tion in  good  faith,  and  use  proper  diligence  to  make  discovery  of  oil.  If 
he  does  not  do  so  he  will  lose  his  rights  under  his  location,  as  to  parties 
who  may  afterwards  in  good  faith  acquire  rights.  But  where  the  locator 
is  in  i>ossession  under  his  location,  and  is  actively  at  work  through  his 
lessees  or  otherwise,  and  exi)ending  money  for  the  purpose  of  disc-overlng 
oil,  his  rights  cannot  be  forfeited  to  third  parties  who  attempt  to  make 
locations  under  such  circumstances." 

Colorado. 

yu<'8  r.  Kinuan,  27  Colo.  502,  02  Pac.  SCO  (lllO(I).  The  owner  of  a  nuninj: 
claim  abandoned  it  on  December  20,  1890,  because  he  was  unable  to  perform 
the  amiual  work  for  that  year.  His  son  relocated  the  claim  on  January 
30,  1S91,  as  an  abandoned  lode,  giving  the  date  of  discovery  as  December 
20,  1890,  and  then  conveyed  the  claim  to  his  father,  who  continued  to  claim 
the  ground  under  his  son's  location  until  after  a  subsequent  location  by 
B.  The  son's  location  was  defective  and  therefore  invalid,  and  it  was  held 
that  the  father  could  not  recall  his  abandonment  and  rely  upon  his  original 
location,  claiming  that  the  son's  relocation  was  merely  to  protect  his  rights 
under  the  original  claim. 

Rebecca  Gold  Min,  Co.  r,  Bryant,  31  Colo.  119,  71  Pac.  1110,  102  Am.  St 
Rep.  17  (1903).  The  mere  cancellation  by  the  land  department  of  an  entry 
for  patent  does  not  render  the  ground  open  to  relocation.  See  this  case  also 
on  page  429. 

Carlin  v.  Freeman,  19  Colo.  App.  334,  75  Pac.  26  (1904).  M.  A.  S.,  $3162, 
provides  that,  in  the  case  of  the  relocation  of  abandoned  lode  claims,  "the 
locjition  certificate  may  state  that  the  whole  or  any  part  of  the  new  loca- 
tion is  located  as  abandoned  property,"  The  word  "may"  is  not  mandatory 
but  permissive,  and  a  relocation  certificate  which  does  not  state  that  the 
ground  or  any  part  of  it  was  located  as  abandoned  property  is  not  thereby 
rendered  void. 

Field  V,  Tanner,  32  Colo.  278,  75  Pac.  916  (1904).  Where  one  enters 
upon  a  mining  claim  and  prevents  a  prior  locator  from  entering  in  order 
to  perform  his  assessment  work,  the  former  cannot  take  advantage  of  his 
own  wrong  and  set  up  the  failure  of  the  prior  locator  to  do  the  work  as 
a  ground  for  the  forfeiture  of  his  claim. 

Peoria  A  Colorado  Mill,  d  Min,  Co,  v.  Turner,  20  Colo.  App.  474,  79  Pac. 
915  (1905),    "The  attempt  to  make  a  location  upon  territory  that  is  at  the 
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time  embraced  within  a  prior,  subBisting,  and  valid  location,  is  void.  TUe 
prosiiector  is  guilty  of  a  trespass,  even  when  he  goes  upon  such  a  subsisting 
locnitJon  for  the  purpose  of  making  his  discoveiT,  and  every  subsequent  act 
by  him  in  attempting  to  perfect  a  location  is  an  additional  trespass." 

Moorchead  r.  Erie  Min.  d  Mill  Co,,  43  Colo.  408,  96  Pac.  253  (1908).  A. 
located  the  X  claim  and  on  the  same  day,  but  later,  located  the  Y  claim 
which  over]api)ed  X.  The  various  acts  necessary  to  location  were  first 
performed  on  X,  subseqnently  on  Y.  Later  the  X  claim  was  abandoned 
by  failure  to  do  the  annual  assessment  work.  X  was  the  senior  and  Y  the 
Junior  claim,  so  that  the  area  in  conflict  belonged  to  X.  Upon  its  abandon- 
ment it  did  not  become  a  part  of  Y,  but  reverted  to  the  public  domain 
subject  to  relocation  by  A.  or  another.  A.  might  avoid  the  effect  of  such 
abandonment  by  himself  re-entering  without  force  upon  the  X  claim  and 
resuming  work  thereon  before  a  third  party  acquired  lights  therein ;  or  he 
ml^t  make  the  conflict  territory  a  part  of  the  Y  claim  by  filing  fin 
additional  or  amended  location  certificate,  as  prescribed  by  statute;  or  he 
might  secure  ownership  of  this  conflict  territory  as  well  as  of  other  parts 
of  the  abandoned  claim  by  initiating  an  entirely  new  location  before 
intervening  rights  were  acquired  by  other  parties  through  similar  steps. 
But  failing  to  act  promptly  and  avail  himself  of  these  privileges,  A.  would 
lose  all  right  to  the  ground  upon  the  perfecting  of  a  location  thereof  by 
another  party. 

Montana. 

McKay  v,  McDougall,  25  Mont  258,  64  Pac.  669,  87  Am.  St.  Rep.  395 
(1!)01).  Where  a  claim  had  Ijeeu  validly  locnteil,  but  the  requisite  assess- 
ment work  for  a  particular  year  had  not  been  done,  and  another  person 
thereupon  attempted  to  make  a  location  but  filed  an  informal  notice  of 
location,  the  resumption  of  work  by  the  first  locator  in  good  faith,  before 
the  trubeeqnent  locator  amended  his  notice,  prevented  a  forfeiture  by  the 
former.  "It  is  only  by  a  complete  relocation  by  another  after  default  of 
the  first  locator  that  a  forfeiture  is  wrought." 

ffdcna  Gold  d  Iron  Co,  r.  Bauf/aUj/,  34  Mont.  4(54,  S7  Pac.  4r.r,  (inoO). 
Whore  a  locator  after  posting  his  notice  fails  to  comply  with  statutory 
requirements  as  to  the  completion  of  his  location,  and  another  has  made 
a  subsequent  location  in  conflict  therewith,  the  area  in  conflict  does  not 
revert  to  the  public  domain,  but  inures  to  the  benefit  of  the  Junior  locator. 
who  by  performing  the  necessary  acts  of  location  becomes  entitled  to 
possession.  The  interest  of  a  locator  prior  to  patent  is  only  a  right  to 
exclusive  possession,  based  upon  his  performance  of  the  conditions  imposed 
by  statute,  on  failing  to  perform  which  he  loses  his  right. 

Nevada. 

yeshilt  V.  DcLatnar'8  Nev.  Gold  Min.  Co,,  24  Nev.  273,  52  Pac.  609,  77  Am. 
St.  Rep.  807  (1898).    A.,  B.  and  C.  located  a  claim  in  1892.  E.  and  F..  under 
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the  belief  that  they  had  acquired  the  interests  of  A.  and  B.  by  Judgmenr 
and  execution,  which  it  seems  were  not  effectiye  for  want  of  Jurisdiction, 
and  acting  in  good  faith  at  the  instance  of  C,  who  recognized  them  as  co- 
tenants,  filed  notices  under  the  special  acts  of  1893  and  1894  which  sus- 
pended the  provisions  of  Rev.  St.  2324  for  those  years.  Held  this  action 
was  sufficient  to  defeat  an  attempted  relocation  of  the  ground.  See  this 
ease  also  on  page  344. 

Noah  V,  McNamara,  30  Nev.  114,  93  Pac.  405,  16  L.  R.  A.  (N.  S.)  16S 
(1908).  A.  located  the  Portland  claim  on  July  1,  1905;  on  July  2oth  N. 
located  the  same  ground  as  the  Union  claim,  and  on  September  29th  M. 
located  it  as  the  Liberty  and  Justice.  A.  failed  to  sink  a  discovery  shaft 
within  90  days,  as  required  by  the  law  of  Nevada.  Inasmuch,  however, 
as  he  had  until  September  2Sth  the  exclusive  right  of  possession,  X.'s 
attempted  location  on  July  25th  was  void  at  that  date,  and  gave  him  no 
rights  after  the  land  became  open  to  relocation.  In  order  to  acquire  such 
rights  he  must  perform  the  acts  of  relocation  after  that  date.  Conse- 
quently, as  against  M.,  he  had  no  right  to  the  jwssession  of  the  land. 

Golden  v.  Murphy,  103  Pac.  394  (1909).  Where  one  asserts  rights  to  a 
mining  claim  as  a  relocator  on  the  theory  that  the  claim  had  been  forfeited 
for  failure  to  perform  the  requisite  annual  work,  he  recognizes  the  existence 
of  the  prior  location  forfeited  by  the  relocation. 

South  Dakota. 

McCarthy  v.  Speed,  11  S.  D.  362,  77  N.  W.  590,  50  L.  R.  A.  184  (1898). 
In  determining  whether  certain  persons  who  had  been  cotenants  of  a  mining 
claim  had  ceased  to  be  such,  no  work  having  been  performed  for  some  time 
on  the  claim,  the  court  says :  "Actual  possession  of  the  claim  is  not  essential 
to  the  validity  of  the  title  obtained  by  a  valid  location,  and  until  such 
location  is  terminated  by  abandonment  or  forfeiture,  no  right  or  claim  to 
the  property  can  be  acquired  by  an  adverse  entry  thereon  with  a  view  to 
the  location  thereof.  Abandonment  Is  always  a  question  of  Intention. 
In  forfeiture  the  element  of  intention  is  not  involved.  It  re«ts  entirely 
upon  the  statute,  and  Involves  only  the  question  whether  the  terms 
of  the  law  have  been  complied  with.  Lapse  of  time,  absence  from  the 
ground,  or  failure  to  work  a  claim  for  any  definite  period,  unaccompanied 
by  other  circumstances,  are  not  evidence  of  abandonment  Original 
locators  may  resume  work  at  any  time  before  relocation.  Forfeiture  is 
not  complete  until  some  one  else  has  appropriated  the  property."  It  is 
therefore  held  that  the  relation  of  cotenants  continued  to  exist  so  long  as 
the  mining  claim  had  not  been  forfeited  by  a  new  location  by  strangers, 
there  being  no  abandonment,  and  consequently  an  attempted  relocation  by 
one  of  such  cotenants  Inured  to  the  benefit  of  all,  he  holding  as  trustee  for 
them.  Where  two  persons  located  a  placer  claim  and  later  in  conjunction 
with  two  others  located  a  lode  claim  upon  the  same  premises,  it  1b  htid 
in  a  contest  between  the  assignee  of  one  of  these  others,  and  the  original 
locators,  that  the  location  of  the  lode  claim  is  valid,  and  farther  that 
they  are  estopped  from  asserting  its  invalidity. 
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MePherson  v.  Julius,  17  S.  D.  08,  06  N.  W.  428  (1903).  A  location  which 
conflicts  with  a  prior  location  is,  if  baaed  on  a  proper  discoyery,  valid  as 
affatnst  all  persons  exc^t  the  prior  locator;  and  if  the  prior  claim  is 
abandoned  or  forfeited,  or  any  part  thereof  is  not  rightfully  held  by  the 
prior  locator,  the  subsequent  location  attaches  to  so  much  thereof  as  is 
within  its  lines.  In  this  case  the  prior  location  covered  more  ground  than 
allowed  by  law.  The  excess  was  subsequently  abandoned,  and  left  in  the 
possession  of  the  subsequent  locator.  In  a  contest  between  the  latter  and 
a  third  iierson,  this  one  cannot  attack  the  location  on  the  ground  that  it 
cH>vered  land  included  in  the  prior  location.  The  third  party  was  held  not 
to  be  concerned  with  that  question. 

Oarvey  v.  Elder,  21  S.  D.  77,  109  N.  W.  508,  130  Am.  St.  Rep.  704  (1906). 
See  this  case  on  page  347. 

UtalL 

Argentine  Min.  Co.  v.  Benedict,  18  Utah,  183,  55  Pac.  559  (1898).  Where 
one  is  employed  as  an  agent  to  perform  the  assessment  work  on  a  claim, 
and  neglects  or  willfully  abstains  from  doing  the  work,  but  lulls  his 
employer  into  believing  that  the  work  has  been  done,  he  cannot  relocate 
the  ground  in  order  to  establish  a  claim  of  his  own,  contending  that  the 
employer's  rights  are  forfeited  by  failure  to  do  the  assessment  work.  To 
allow  such  relocation  under  such  circumstances  would  be  to  sanction  fraud 
by  the  agent  upon  his  principal.  And  where  the  attempted  relocation  is 
made  for  a  company  of  which  such  agent  was  the  manager  and  superin- 
tendent, the  company  will  be  held  to  have  had  constnictive  knowledge  of 
the  fraud,  and  the  relocation  will  be  none  the  less  invalid. 

Silver  City  Gold  d  Silver  Min.  Co.  r.  Lowry,  19  Utah,  334,  57  Pac.  11 
(1890).  Lessees  of  mining  ground,  who  oust  their  lessor  by  relocating  the 
ground  and  setting  up  an  adverse  title  in  themselves,  forfeit  all  rights 
under  the  lease. 

Washington. 

Paragon  Min.  d  Development  Co.  v.  Stevens  County  Exploration  Co.,  43 
Wash.  59,  87  Pac.  1068  (1006).  The  Act  of  1899,  p.  71,  §8,  requires  the 
certificate  of  location  to  state  whether  the  whole  or  any  part  of  the  claim 
Is  located  as  abandoned  property ;  §  2  requires  the  sinking  of  a  discovery 
Rhaft  before  filing  the  certlfleate.  A.  made  a  location.  jwstcKl  notice  thereof, 
and  set  stakes  at  two  comers,  then  leaving  the  ground  and  doing  nothing. 
Three  months  later  B.  entered,  did  the  various  acts  required  and  made 
application  for  patent.  In  an  action  on  an  adverse  claim  it  was  claimed 
that  B.  violated  S  8  in  not  referring  to  the  claim  as  abandoned,  but  held  A. 
never  acquired  rights  sufficient  to  make  the  claim  abandoned  property. 

Nationat  Mill,  d  Min.  Co.  v.  Piccolo,  54  Wash.  617,  104  Pac.  12.S  (1009). 
A  relocation  is  not  complete  until  tffe  provisions  of  the  Laws  of  ISIH),  c. 
45,  §8,  In  regard  to  the  sinking  of  a  discovery  shaft,  are  complied  with. 
The  marking  of  the  ground  and  i)ostlng  of  notices  are  not  sulflcient. 
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The  proviso  in  §  0  that  the  provisions  as  to  discovery  shafts  shall  not 
apply  \ve<8t  of  the  summit  of  Cascade  Mountains  does  not  apply  to  reloca- 
tions which  adopt  existing  discoveries. 

Wyoming. 

filnthoircr  r.  Hunter,  15  Wjo.  189,  88  Pac.  36  (1906).  T^nd  upon  which 
a  valid  location  has  heen  made,  which  has  been  neither  abandoned  nor 
forfeited,  is  segregated  from  the  public  domain,  and,  until  some  act  or 
laches  of  the  owner  occurs  by  which  title  reverts  to  the  govemm^it,  can- 
not lie  relocated. 

A.  located  mining  land,  which  he  sul  se<]uently  abandoned  and  which  U. 
relocated.  B.  then  sold  to  A.  who  a  implied  for  a  patent.  B.'s  location 
certificate  described  the  claim  as  a  relocation  of  a  former  abandoned  claim 
and  made  use  of  the  stakes  and  survey  of  the  former  location.  By  acceptinj; 
conveyance  from  B..  A.  therefore  adopted  the  later  claim  as  the  basis  of  his 
title  and  in  an  action  on  an  adverse  claim  his  right  of  possession  com- 
menced at  the  date  of  the  relocation. 

Land  Office  Decisions. 

*'The  amended  location  authorized  by  the  Ck)lorado  law  is  essentially 
different  from  the  relocation  authorized  by  sec.  2324  of  the  Revised  Statutes. 
The  former  is  made  in  furtherance  of  the  original  location  and  for  the 
purix)se  of  giving  additional  strength  or  territorial  effect  thereto,  while 
the  latter  is  a  new  and  independent  location  which  can  only  be  made 
where  the  original  location  and  all  rights  thereunder  have  been  lost  by 
failure  to  make  the  necessary  annual  expenditure."  '*Teller's  rights  under 
the  amende<l  locations  depend  upon  his  ownership  of  the  original  locations 
and  if  at  that  time  they  were  owned  or  partly  owned  by  others,  their  title 
was  not  divested  or  lost  by  his  amended  location."  John  C.  Teller,  26  L. 
D.  484  (1898). 

Title  acquired  by  location  cannot  be  divested  by  an  amended  location 
from  which  the  name  of  one  of  the  original  locators  is  omitted,  unless  done 
with  his  knowleil^je  and  consent.    Harnuel  H.  Auerhach,  29  L.  D.  208  (1899). 
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I.    The  Right  of  Possession. 

p.  317.  A  stranger  may  not  enter  upon  a  validly  located  claim, 
against  the  will  and  without  the  consent  of  its  owner,  for  the 
purpose  of  initiating  a  new  location.  Such  an  entry  is  a  trespass. 
This  rule  is  applicable  to  both  lode  and  placer  claims.  It  makes 
no  diflFerence  that  the  entry  is  made  upon  a  placer  claim  for  the 
purpose  of  locating  lodes  therein.  Any  entry  thereon  without 
the  owner's  consent  is  a  trespass,  and  a  location  based  upon  such 
an  entry  is,  as  against  him,  of  no  effect. 

Where  there  has  been  a  valid  location,  actual  possession  is  not 
requisite  to  preserve  the  title.  On  the  other  hand,  where  there  is 
not  a  valid  location,  or  the  location  has  not  been  completed,  the 
right  of  possession  is  based  only  upon  actual  possession  held  for 
the  purpose  of  exploration  or  of  completing  the  acts  of  location. 
If  the  occupant  fails  to  maintain  actual  possession,  others  may 
enter  upon  the  ground  for  the  purpose  of  locating  it.  And  even 
when  he  maintains  such  possession,  others  may  enter  for  that  pur- 
pose, provided  they  do  so  openly,  peaceably  and  in  good  faith, 
without  force  or  fraud.  The  maintenance  of  actual  possession 
includes  active  protection  against  the  known  intruder. 


United  States. 

8t,  lA)uia  Min,  d  Mill.  Co.  v.  Montana  Min.  Co.,  171  V.  S.  650,  43  Law.  Eil. 
320  (1S98).  "Where  there  is  a  valid  location  of  a  mining  claim  the  area 
becomes  segre^ted  from  the  public  domain  and  the  property  of  the  locator. 
There  is  no  inhibition  in  the  Mineral  I^inds  Act  against  alienation,  and  he 
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may  sell  it,  mortgage  it  or  part  with  the  whole  or  any  portion  of  it  as  he 
may  see  fit." 

Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  673  (1899).  C.  C.  S.  D. 
Cal.  '*Upon  mineral  land  of  the  United  States  upon  which  there  Is  no 
valid  existing  location  any  competent  locator  may  enter,  even  if  it  is  in  the 
actual  possession  of  another,  provided  he  can  do  so  peaceably  and  in  good 
faith,  in  order  to  initiate  a  location  for  himself;  but  no  right  upon  any 
government  land,  whether  mineral  or  agricultural,  which  is  in  the  actual 
possession  of  another,  can  be  initiated  by  a  forcible,  fraudulent,  surrep- 
titious, or  clandestine  entry  thereon.  Such  entry  must  be  open  and  above 
board,  and  made  in  good  faith."  "One  who  is  in  the  actual  possession  of 
a  mining  claim,  working  it  for  the  mineral  it  contains,  and  claiming  it 
under  the  laws  of  the  United  States,  whether  the  location  under  which 
he  so  claims  is  valid  or  invalid,  cannot  be  forcibly,  surreptitiously,  clandes- 
tinely or  otherwise  fraudulently  intruded  upon  or  ousted  while  he  la 
asleep  in  his  cabin  or  temporarily  absent  from  his  clainL" 

Thallmann  t\  Thomas,  49  C.  C.  A.  317,  111  Fed.  277  (1901),  8th  Circ.. 
affirming  102  Fed.  935.  A  valid  location  of  public  land  cannot  be  instituted 
while  another  has  the  possession  and  right  of  possession  under  an  earlier 
lawful  location.  A  valid  claim  to  public  land  cannot  be  initiated  by 
forcible  entry  upon  it,  even  while  it  is  in  the  possession  of  one  who  has 
no  right  to  the  i>ossesslon,  and  no  lawful  claim  to  secure  the  title.  But  a 
competent  locator  has  the  right  to  initiate  a  lawful  claim  to  unappropriated 
public  land  by  a  peaceable  adverse  entry  and  location  thereof  while  it  is 
in  the  possession  of  those  who  have  no  superior  right  to  acquire  the  title 
or  to  retain  the  possession. 

Teller  r.  U.  fif.,  51  C.  C.  A.  230,  113  Fed.  273  (1901).  8th  Circ.  See  this 
<-ase  under  chap.  XIV,  div.  Ill,  and  chap.  XIX,  div.  III. 

McCuUoch  V.  Murphy,  125  Fed.  147  (1903).  C.  C.  D.  Xev.  "Actual 
possession  of  a  mining  claim  is  not  essential  to  the  validity  of  the  title 
obtained  by  valid  location.  T'ntil  such  location  is  terminated  by  abandon- 
ment or  forfeiture,  no  right  or  claim  to  the  property  can  be  acquired  by  an 
adverse  entry  thereon  with  a  view  to  the  relocation  thereof." 

Zerrcs  r.  Vaninn,  134  Fed.  610  (1905).  C.  C.  D.  Nev.  Follows  McCulloch 
v.  Murphy,  above.  "The  law  is  settled  beyond  controversy  that  a  party 
cannot  locate  a  valid  claim  to  a  lode  already  located  and  legally  possessed 
by  others."     See  this  cape  also  on  imge  309. 

United  States  Min.  Co.  v.  Lawson,  67  C.  C.  A.  587,  134  Fed.  769  (1904). 
Sth  Circ.  The  seniority  of  mining  claims  is  determined  by  the  order  In 
which  they  are  located,  whether  they  have  been  patented  or  remain  un- 
patented. 

The  inclusion  in  a  patent  of  the  area  in  conflict  between  two  claims  is 
necessarily  a  determination  that  at  the  time  of  the  patent  proceedings  such 
area  was  a  part  of  that  claim.  But  while  the  area  in  conflict  is  usually 
awarded  to  the  senior  claim,  it  is  not  always  or  necessarily  so,  because 
acts  or  circumstances  entirely  consistent  with  the  true  order  of  location 
may  have  Intervened,  which  require  that  this  area  be  awarded  to  a  Junior 


TITLE  BEFORE  PATENT.  381 

claim.  Therefore,  a  determination  in  the  course  of  patent  proceedings 
that  one  claim  is  superior  to  another  within  the  area  of  conflict  does  not 
estop  the  owner  of  the  latter  from  asserting,  in  subsequent  Judicial  proceed- 
ings, that  it  was  prior  in  location,  unless  the  question  of  priority  of  loca- 
tion was  in  fact  presented  and  decided  in  the  patent  proceedings.  (Affirmed 
in  Lawson  v.  U.  S.  Min.  Co..  207  U.  S.  1,  52  Law.  Ed.  (15.  See  chap.  XIV, 
div.  Ill,  below.) 

Clipper  Min.  Co.  v.  Eli  Min.  d  L.  Co.,  194  U.  S.  220,  48  Law.  Ed.  944 
(1904),  affirming  20  Colo.  337,  68  Pac.  286.  The  entry  by  a  stranger  upon 
a  validly  located  placer  claim  is  a  trespass  and  cannot  be  relied  upon  to 
sustain  the  location  of  a  lode  claim  therein. 

Brewer,  J. :  "It  will  be  seen  that  section  2322  gives  to  the  owner  of  a 
valid  lode  location  the  exclusive  right  of  possession  and  enjoyment  of  all 
the  surface  included  within  the  lines  of  the  location.  That  exclusive  right 
of  possession  forbids  any  trespass^  No  one  without  his  consent,  or  at 
least  his  acquiescence,  can  rightfully  enter  upon  the  premises  or  disturb 
its  6urface  by  sinking  shafts  or  otherwise.  It  was  the  judgment  of  Ck>u- 
gress  that,  in  order  to  secure  the  fullest  working  of  the  mines  and  the 
complete  development  of  the  mineral  property,  the  owner  thereof  should 
have  the  undisturbed  possession  of  not  less  than  a  specified  amount  of 
surface.  That  exclusive  right  of  possession  is  as  much  the  property  of  the 
locator  as  the  vein  or  lode  by  him  discovered  and  loaited." 

"By  section  2329  placer  claims  are  subject  to  entry  and  patent  *under  like 
circumstances  and  conditions,  and  upon  similar  proceedings,  as  are  pro- 
vided for  vein  or  lode  claims.'  The  purjwse  of  this  section  is  apparently 
to  place  the  location  of  placer  claims  on  an  equality  both  in  proceedure  and 
rights  with  lode  claims.  If  there  were  no  other  legislation  in  respect  to 
placer  claims,  the  case  before  us  would  present  little  doubt,  but  following 
this  are  certain  provisions,  those  having  special  bearing  on  the  case  before 
us  being  found  in  section  2333." 

"A  mineral  lode  or  vein  may  have  its  apex  within  the  area  of  a  tract 
whose  surface  is  valuable  for  placer  mining,  and  this  last  section  is  the 
provision  which  Congress  has  made  for  such  a  case.  That  a  lode  or  vein, 
descending  as  it  often  does  to  great  depths,  may  contain  more  mineral 
than  can  be  obtained  from  the  loose  deposits  which  are  secured  by  placer 
mining  within  the  same  limits  of  surface  area,  naturally  gives  to  the  sur- 
face area  a  higher  value  in  the  one  case  than  the  other  and  that  Congress 
appreciated  this  difference  is  shown  by  the  different  prices  charged  for  the 
surface  under  the  two  conditions.  Often  the  existence  of  a  lode  or  vein  is 
not  disclosed  by  the  placer  deposits.*  Hence  ground  may  be  known  to  \>e 
valuable  and  be  located  for  placer  mining,  and  yet  no  one  be  aware  that 
underneath  the  surface  there  is  a  lode  or  vein  of  greater  value.  A  placer 
location  is  not  a  location  of  lodes  or  veins  underneath  the  surface,  but  )a 
simply  a  claim  of  a  tract  or  parcel  of  ground  for  the  sake  of  loose  deposits 
of  mineral  upon  or  near  the  surface.  A  lode  or  vein  may  be  known  to  exist 
at  the  time  of  the  placer  location  or  not  known  until  long  after  a  patent 
therefor  has  been  issued.     There  being  no  necessary  connection  between 
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the  placer  and  the  vein  Cougress  bj*  the  section  has  provided  that  in  an 
application  for  a  placer  patent  the  applicant  shall  include  any  vein  or  lode 
of  which  he  has  i>08sessiou,  and  that  if  he  does  not  make  such  inclusion  tlia 
omission  is  to  be  taken  as  a  conclusive  declaration  ihat  he  has  no  right 
of  iwssesslon  of  such  vein  or  lode." 

**It  is  contended  that  because  a  vein  or  lode  may  have  its  apex  within  thH 
limits  of  a  placer  claim  a  stranger  has  the  right  to  go  upon  the  claim,  and 
by  sinking  shafts  or  otherwise  explore  for  any  such  lode  or  vein,  and  on 
finding  one  obtain  a  title  thereto.  That,  with  the  consent  of  the  owner  of 
the  placer  claim,  he  may  enter  and  make  such  exploration,  and  if  success- 
ful obtain  title  to  the  vein  or  lode,  cannot  be  questioned.  But  can  he  do 
BO  against  the  will  of  the  placer  loaitor?  If  one  may  do  it,  others  may,  and 
so  the  whole  surface  of  the  placer  be  occupied  by  strangers  seeking  to  dis- 
cover veins  beneath  the  surface.  Of  what  value  theii  would  the  placer  be 
to  the  locator?  Placer  workings  are  surface  workings,  and  if  the  placer 
locator  cannot  maintain  possession  of  the  surface  h<*  cannot  continue  his 
workings.  And  if  the  surface  is  open  to  the  entry  of  whoever  seeks  to  ex- 
plore for  veins,  his  posession  can  be  entirely  destroyed.  In  this  connec- 
tion it  may  be  well  to  notice  the  last  sentence  in  section  2322." 

"It  would  seem  strange  that  one  owning  a  vein  and  having  a  right  in 
pursuing  it  to  enter  beneath  the  surface  of  another's  location  should  be 
expressly  forbidden  to  enter  upon  that  surface  if  at  the  same  time  one 
owning  no  vein  and  having  no  rights  beneath  the  surface  is  at  liberty  to 
enter  upon  that  surface  and  prospect  for  veins  as  yet  undiscovered. 

**\Ve  agree  with  the  Supreme  Court  of  Colorado  as  to  the  law  when  It 
says  that  'one  may  not  go  u\H)n  a  prior  valid  placer  location  to  prospect 
for  unknown  lodes  and  get  title  to  lode  claims  theresiftei*^  discovere<l  and 
located  in  this  manner  and  within  the  j)Iacer  boundaries,  unlt^ss  the  placer 
»)wnor  has  abandoned  his  claim,  waives  the  trespass,  or  by  his  conduct  is 
o*?roi>ped  to  complain  of  it.'  Perhaps  if  the  placer  owner,  with  knowledge 
of  what  the  prospectors  are  doing,  takes  no  steps  to  restrain  their  work 
and  certainly  if  he  acquiesces  in  their  action,  he  cannot  after  they  have 
discovered  a  vein  or  lode  assert  right  to  it,  for,  generally  a  vein  belongs 
to  him  who  has  discovered  it,  and  a  locator  permitting  others  to  search 
within  the  limits  of  his  placer  ought  not  thereafter  to  appropriate  that 
which  they  have  discovered  by  such  search." 

"No  right  can  be  Initiated  on  government  land  which  is  in  the  actual 
jinssession  of  another  by  a  forcible,  fraudulent  or  clandestine  entry  thereon. 
"If  a  pUicer  locator  is,  as  we  have  shown,  entitled  to  the  exclusive 
|X)ssesslou  of  the  surface,  an  entry  thereon  against  his  will,  for  the  pur- 
Ijose  of  prospec'tlng  by  sinking  shafts  or  otherwise,  is  undoubtedly  a  tres- 
pass, and  such  a  trespass  cannot  be  relied  ui)on  to  sustain  a  claim  of  ?• 
right  to  veins  and  lodes.  It  will  not  do  to  say  that  the  right  thus  claimed 
is  only  a  right  to  something  which  belongs  to  the  T'nited  States  and  which 
will  never  belong  to  the  placer  locator,  unless  specifically  applied  and  paid 
for  by  him,  and  therefore  that  he  has  no  cause  of  complaint ;  for  If  the  claim 
of  the  lode  locator  be  sustained  it  can*ies  under  sections  2320  and  2333  at 
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least  twenty-fire  feet  of  the  surface  on  each  side  of  the  middle  of  the  vein. 
fHirther,  if  there  be  no  prospcting,  no  vein  or  lode  discovered  until  after 
patent,  then  the  title  to  all  veins  and  lodes  within  the  area  of  the  placer 
passes  to  the  placer  patentee  and  any  subsequent  discovery  would  enure 
to  bis  benefit/' 

Ha/one  r.  Jacknon,  70  C.  C.  A.  216,  137  Fed.  878  (1905).  9th  Circ.  For 
the  facts  of  this  case  see  page  308,  above.  The  phiintiff  c<mUl  not  recover 
In  ejectment  on  the  ground  of  his  prior  actual  possession.  It  was  not 
based  on  any  right  of  possession  because  not  based  on  a  valid  location. 
Being  ousted,  he  was  without  right  of  possession,  and  under  Belk  v. 
Mesigher  (see  vol.  1.  ji.  321)  had  no  right  of  action. 

Elder  v.  Wood,  208  V.  S.  220.  52  I^w.  Ed.  404  (11H)<S),  affirming  Wood 
v.  McOombe,  37  Colo.  174,  80  Pac.  319,  119  Am.  St.  R^.  269.  A  tax  title  to  an 
unpsitented  mining  claim  was  attacked  on  the  ground  that  the  property  was 
not  subject  to  state  taxation,  as  the  title  was  in  the  United  States,  and  the 
levj-  of  the  tax  was  therefore  a  nullity.  The  title  was  sustained  on  the 
ground  that  there  was  no  taxation  of  the  land,  but  only  of  the  right  of 
pos8essi(»n.  The  enabling  act  of  March  3,  1875,  provided  that  no  taxes 
should  ever  be  imi)Osed  upon  lands  or  property  of  the  United  States. 

•*A  statute  of  Colorado  authorized  the  t^ixatlon  of  mining  claims,  whether 
patented  or  entered  for  patent  or  not,  in  these  words :  *In  case  the  mine  or 
mining  chiim  shall  not  l)e  patented,  or  entered  for  patent,  but  shall  be 
assessable  and  taxable  under  this  act,  on  account  of  producing  gross  pro- 
ceeds, then,  and  in  that  c*ase,  the  possession  shall  be  the  subject  of  the 
assessment,  and  if  said  mining  property  be  sold  for  taxes  levied,  the  sale 
for  such  taxes  shall  pass  the  title  and  right  of  i>ossession  to  the  purchaser, 
under  the  laws  of  Colorado.'  Laws  1S.S7.  §§340-341,  Mills'  Ann.  Stat. 
SS  3222-3225.  The  construction  of  this  statute  and  the  conformity  to 
it  of  the  proceedings  of  the  taxing  officials  were  questions  exclusively  for 
the  Supreme  Court  of  the  State,  and  we  have  no  authority  to  review  its 
determination  of  them.  That  court  held  that  what  was  assessed  was  not 
the  bind  on  which  the  mining  claim  was  located,  but  the  claim  itself,  that 
is  to  say,  the  right  of  possession  of  the  land  for  mining  purposes.  It  is 
agreed  that  the  Comstock  Ixxle  was  a  'valid  subsisting  mining  location,* 
and  at  the  time  of  the  assessment  of  the  tax  Wilhelmina  Gude  was  the 
owner  of  the  undivided  interest  in  it  which  is  in  controversy  here.  Such 
an  interest  from  early  times  has  been  held  to  be  property,  distinct  from 
the  land  itself,  vendible,  inheritable  and  taxable.  The  State  therefore  had 
the  power  to  tax  this  interest  in  the  mining  claim  and  enforce  the  collec- 
tion of  the  tax  by  sale.  The  tax  deed  conveyed  merely  the  right  of  posses- 
sion and  affected  no  interest  of  the  United  States." 

O'Connell  v.  Pinnacle  Gold  Mines  Co,,  72  C.  C.  A.  045, 140  Fed.  854  (1905). 
0th  Circ.  The  inissessory  right  of  a  locator  of  a  mining  claim,  who  has 
not  applied  for  a  patent  and  has  done  nothing  to  perfect  title  other  than 
to  do  the  annual  assessment  work,  passes  upon  his  death  to  his  heirs  by 
descent,  and  not  as  the  designated  donees  or  benefidariee  of  the  Unlteii 
States  under    the   mining   laws.    The    title  of   a    purchaser   of   such    a 
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claim  at  an  administrator's  sale  duly  made  is  therefore  good  as  against  the 
heirs. 

Reed  v.  Munn,  80  C.  C.  A.  215,  148  Fed.  737  (1906).  8th  Circ.  ''Mining 
claims  are  by  the  Ck)lorada  Statute  (Mills*  Ann.  St.  456)  declared  to  be  real 
estate.  This  character  of  property  possesses  the  quality  of  any  other 
possessory  title  to  land.  It  passes  by  inheritance,  sale,  mortgage  or  ex- 
ecution sale.  'Where  there  is  a  valjd  location  of  a  mining  claim,  the  area 
becomes  segregated  from  the  public  domain  and  the  property  of  the  locator.' 
St  Louis  Mhi.  &  Mill.  Co.  v.  Montana  Min.  Co.,  171  U.  S.  655,  43  Law.  Bd. 
320.  So  long  as  the  locator  or  his  assignee  performs  the  required  amount 
of  work,  his  right  of  possession  is  exclusive  against  every  person  and 
against  the  United  States.  He  may  never  obtain  a  patent,  but  when  it  does 
issue,  it  has  relation  back  to  the  location.  For  the  purpose  of  attack  and 
defense  he  is  the  owner,  and  when  this  title  passes  from  him  to  an  assignee 
or  grantee,  it  Is  protected  in  the  hands  of  such  assignee  or  grantee  by  the 
registration  statutes  of  the  state  against  an  equitable  claim  thereto  or 
interest  therein  not  of  record  and  unknown  at  the  time  of  transfer.** 

Biglow  t\  Conradt,  159  Fed.  868  (1908).  9th  Circ.  "As  against  a  mere 
intruder,  the  possession  of  a  mining  claim  by  a  locator  who  has  compiled 
with  the  law  is  of  itself  sufficient  to  prevent  the  hitruder,  even  upon  a 
I)eaceful  entry,  from  acquiring  a  right  of  possession."  Defendant  had 
located  a  claim  and  was  proceeding  to  develop  it,  although  he  had  not  yet 
made  an  actual  discovery.  Plaintiff,  who  had  an  adjoining  claim,  entered 
upon  defendant's  claim  for  the  purpose  of  setting  out  stakes  to  extend  his 
lines.  This  was  an  intrusion  and  plaintiff  did  not  acquire  any  right  of 
possession  to  the  overlap. 

Johanaon  r.  White,  160  Fed.  901  (1908).  9th  Circ.  One  who  in  good 
faith  makes  his  location,  remains  In  passesslon,  and  with  due  diligence 
proceeds  to  make  discovery,  Is  fully  protected  against  all  forms  of  forcible, 
fraudulent,  surreptitious  or  clandestine  entries  or  intrusions  upon  hU 
possession.  But  this  rule  is  Inapplicable  where  there  is  nothing  to  show 
that  the  second  locator  entered  Into  possession  secretely  or  by  force  or 
fraud  or  that  the  first  locator  took  any  steps  to  protect  his  possession. 
^'Conceding  that  the  location  made  by  the  plaintiff  In  error  on  May  25, 1905, 
unaccompanied  by  discovery  at  the  time,  gave  to  him  the  right  subsequently 
•to  return  and  take  possession  of  the  claim  after  another  had  made  due 
location  thereof  and  taken  possession  for  the  purpose  of  exploration,  the 
remedy  of  the  latter  was  to  protect  his  possession  against  the  entry  of  the 
former.  Both  the  locators  being  in  possession  by  common  consent,  as  th^ 
were  after  June  8th,  It  became  a  race  of  diligence  between  them  to  discover 
gold,  and  he  who  first  discovered  it  undoubtedly  obtained  the  prior  right. 
His  discovery  did  not  relate  back  to  the  date  of  his  location ;  but  his  loca- 
tion was  made  valid  by  discovery  and  took  effect  from  that  date,  and  it 
gave  him  the  full  right  In  the  claim  to  the  exclusion  of  all  others."  Th«» 
case  is  governed  by  Grossman  v.  Pendery  (see  vol.  1,  p.  321). 

Bradford  v,  Morrison,  212  U.  S.  389,  53  Law.  Ed.  564  (1909),  affirming  10 
Ariz.  214,  86  Pac.  6  (1906).    By  the  laws  of  ArisEona  a  Judgment  is  a  lien 
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on  the  real  proi>erty  of  the  defeiulaut  in  the  county  where  the  same  i» 
docketed.  *'The  title  of  a  locator  to  a  mining  claim  is  not  only  property, 
but  it  is  proi>erty  which,  in  addition  to  being  sold,  transferred  and 
luortgageil,  is  also  capable  of  being  inherite<l,  without  in  any  manner  in- 
fringing the  title  of  the  United  States."  Elsewhere  in  the  statutes  of 
Arizona,  it  is  provided  that  the  term  "real  property"  includes  mines  and 
mining  claims.  A  judgment,  therefore,  against  an  owner  of  an  undivided 
interest  in  an  unpatented  claim,  is  a  lien  thereon,  and  it  is  not  divested  by 
a  conveyance  made  before  execution  issues. 

Uumon  r.  CraiV/.  !C)  C.  C.  A.  3as,  170Fe<l.  <2  ( llMJi)).  ivvci>in;x  M>(^.  (\  A. 
r>5.  Kil  Fed.  Stll  (IIK)S).  \)\\\  Circ.  Plaintiffs  locnird  an  ahsiMiation  placor 
claim  of  1<  0  acres,  having  a  width  of  (ICO  feet  and  a  lenjrth  of  al  o  .1  two 
miles,  without  making  a  discovery.  They  sunk  a  shaft  about  six  foft  dc.^j)  and 
then  left  the  claim  for  the  purpose  of  obtaining  supplies  ft>r  about  a  weL'k,  and 
then  returned  and  continued  to  work  until  mineral  was  discovered.  I>uring 
their  absence  defendants  located  a  claim  which  overlapped  that  of  the 
plaintififs  and  discovered  mineral  before  the  plaintiffs  discovered  it.  The 
plaintiffs  did  not  have  such  a  possession  of  their  claim  as  prei'Iudod  the 
defendants  from  entering  and  making  their  location  prior  to  the  plaintiffs' 
discovery.  The  exclusive  right  to  iwssession  is  conferred  on  one  who  has 
made  a  valid  location,  one  of  the  essentials  of  which  is  a  discovery.  "Prior 
to  that  time  all  such  mineral  land  is  in  law  vacant  and  open  to  exploration 
and  loc-jitlou,  subject  to  the  well  established  rule  that  no  prospector  is 
authorized  by  any  form  of  forcible,  fraudulent,  surreptitious,  or  clandes- 
tine conduct  to  enter  or  intrude  upon  the  actual  possession  of  another 
prospector:  for  everj'  miner  upon  the  public  domain  is  entitled  to  hold 
the  place  in  which  he  may  be  working  against  all  others  having  no  better 
right."  It  is  iuiiM)ssibIe  to  hold  in  this  case  that  the  plaintiffs  had  such  a 
IK)ssession  of  their  entire  claim  as  precluded  any  other  good  faith 
prospector  from  peaceably  going  within  the  boundaries  and  himself  making 
a  discovery  and  location, 

Jones  r.  Wild  Goose  Min.  rf  TraduKj  rv>..  177  Fe^l.  m  (1010).  Oih  Vhv. 
Sim*  this  case  on  imge  320. 

Alaska. 

GarsUle  r.  S'orvaL  1  Alaska,  10  (18SS).  "The  interest  which  persons 
acquire  in  the  mineral  lands  of  the  United  States  by  locating  claims  there- 
on and  doing  the  sj)eciflc  things  required  by  the  mining  laws  is  not  a 
chattel  interest,  nor  any  kind  of  iiersonal  property ;  it  is  an  interest  in 
real  estate." 

Tyec  ConsoK  Min.  Co,  r.  Langstedt,  1  Alaska,  430  (1002).  "The  Congress 
of  the  United  States  has  enacted  such  laws  for  the  di8iX)sition  of  the 
public  mineral  lands  that,  when  a  person  makes  a  discovery  of  mineral, 
and  thereupon  so  designates  the  boundaries  of  the  tract  or  parcel  claimed 
by  him  that  the  same  may  be  readily  traced  upon  the  ground,  he  acquires 
a  legal  title  to  the  land  that  is  good  against  all  persons  except  the  United 
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States.  His  is  not  a  mere  inchoate  right  that  may  ripen  into  a  title,  but 
it  is  a  present  title,  a  present  legal  interest  in  the  land,  that  he  cannot  be 
deprived  of  even  by  the  United  States  without  compensation.  The  miner's 
claim,  whoji  properly  located  under  the  acts  of  Congress,  becomes  a  grant 
of  a  present  legal  interest,  and  as  a  title  differs  in  every  essential  element 
from  the  equities  that  may  be  acquired  by  persons  locating  upon  the  public 
agricultural  lands  either  under  preemption  or  homestead  laws  and  after- 
wards obtaining  patent  for  the  same.  The  farmer  acquires  in  the  public 
agricultural  lands,  even  when  he  has  paid  his  money  for  them,  at  most 
an  equity;  while  the  miner,  under  the  acts  of  Congress  for  the  disposition 
of  the  mineral  lands  as  before  stated,  acquires  a  present  legal  interest  and 
legal  title  from  the  inception  of  his  claim.  When  he  makes  his  discovery 
and  location,  so  much  of  the  public  mineral  lands  as  Is  properly  covered 
by  his  claim  is  thereby  severed  from  the  great  body  of  mineral  lands  of 
the  United  States,  and  Is  then  no  longer  subject  to  location  by  any  other 
person." 

Binswangcr  v.  Henninger,  1  Alaska,  500  (1902).  A  mining  claim  is  real 
property,  within  the  meaning  of  §62,  Civ.  Code,  which  provides  that  all 
persons  having  undivided  Interests  In  real  property  are  to  be  considered 
tenants  in  common. 

Windmuller  v.  Clarkson,  2  Alaska,  298  (1904).  Where  a  miner  has  made 
a  discovery  of  gold  on  his  claim,  has  marked  its  boundaries  so  that  they 
can  be  readily  traced  and  recorded  the  notice  of  location,  all  prior  to  the 
attaching  of  intervening  rights,  he  has  acquired  a  fixed  property  right  and 
n  title  thereto  good  and  complete  against  all  the  world,  although  the  para- 
mount title  and  the  fee  thereof  is  in  the  United  States.  His  title  can  only  be 
defeated  by  a  failure  on  his  part  to  comply  with  the  mining  laws,  regula- 
tions and  rules. 

A  court  of  equity  will  not  adjudge  the  locator  of  a  placer  mining  claim^ 
who  is  in  peaceable  possession  thereof  under  a  clear  record  title,  to  l>e  a 
trustee  of  that  title  and  property  for  another,  upon  an  alleged  prior  oral 
contract  to  locate  it  for  the  other,  or  to  give  him  an  interest  therein,  unless 
the  case  is  established  by  full,  clear  and  satisfactory  evidence. 

Redden  r.  Harlan,  2  Alaska,  402  (1905).  Where  A.  staked  and  located 
a  claim  but  made  no  discovery,  and  eleven  months  thereafter  6.  stakes  nn*\ 
records  the  same  ground  and  sinks  a  discovery  shaft,  the  court  will  not 
enjoin  B.  from  going  on  with  his  work.  A.  had  not  perfected  his  location 
and  had  no  exclusive  right  to  possession,  and  while  a  prospector  in  posses- 
sion of  a  mining  claim  will  be  protected  from  trespass  for  a  reasonable 
time,  while  he  continues  to  search  for  mineral,  equity  will  not  aid  those 
who  sleep  on  their  rights. 

Bulette  V.  Dodge,  2  Alaska,  427  (1905).  A.  located  a  mining  claim, 
marked  Its  boundaries  and  recorded  his  certificate,  but  made  no  discovery 
and  did  nothing  further  for  a  year  and  a  half.  In  the  meanwhile  B.  took 
actual  possession  of  the  ground  for  the  purpose  of  location,  marked  his 
boundaries,  recorded  his  certificate,  and  while  In  good  faith  sinking  a  dis- 
covery shaft,  A.  again  came  upon  the  claim  and  began  to  sink  a  discovery 
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shaft  It  vas  held  that  A.  was  a  trespasser  and  could  not  by  his  trespass 
initiate  a  ^^iilid  claim,  and  B.  in  an  action  to  quiet  title  prevailed.  *'The 
first  actual  possessor  and  worker  is  first  in  law.  The  possession  of  the 
fti-8t  tietual  oceuimnt  will  be  protected  so  louj?  as  he  continues  in  good 
faith  to  work,  in  compliance  with  the  mining  laws,  rules  and  regulations." 
**One  cannot  locate  ground  of  which  another  is  in  actual  possession  under 
claim  or  color  of  right,  because  such  ground  would  not  be  vacant  or  un- 
appropriated." 

Arizona. 

PhiUips  r.  i^mith,  95  Pac.  01  (11)08).    See  this  case  on  paj:e  307. 

Arkansas. 

Ware  r.  White,  81  Ark.  220.  108  S.  W.  831  (1906).  A  mining  claim  in 
the  adverse  possession  of  another  is  not  subject  to  relocation.  Without 
deciding  that  B.  had  title,  the  court  held  that  his  possession  and  requisite 
annual  assessment  work  under  a  defective  location  was  sufficient  to  defeat 
a  recovery  on  a  patched  relocation  where  there  was  no  peaceable  entry  and 
possession  of  the  land  nor  work  done  under  it  If  B.  could  peaceably  hold 
Iiossession  against  the  world  and  do  the  requisite  work  for  the  required 
time,  he  would  be  entitled  to  a  patent  even  without  a  valid  location  notice. 

California. 

Burm  f.  Clark,  133  Cal.  634,  66  Pac.  12,  85  Am.  St  Rep.  233  (1901K 
Defendants  entered  on  public  land  of  the  United  States  to  grade  a  site  for 
n  quartz  mill,  and  plaintiff  while  working  for  them  discovered  a  pocket  of 
gold  which  he  dug  out  with  intent  to  appropriate  it.  The  gold  was  taken 
from  him  by  defendants.  Held  that  defendants  were  liable  for  con- 
version. In  the  case  of  valuable  mineral  deposits,  as  of  other  articles 
found,  the  title  of  the  first  taker  is  prima  facie  good,  and  here  the  defend- 
ants can  show  no  better  right  in  themselves.  They  were  on  the  land  for  a  par- 
ticular puri>ose  which,  in  the  absence  of  evidence  to  the  contrary,  must  be 
presumed  to  have  been  temporary,  not  with  the  intention  of  acquiring  owner- 
ship of  the  ground,  and  their  occupancy  therefore,  while  entitled  to  pro- 
tection against  unlawful  intrusion,  was  insufficient  to  give  title,  real  or 
presumptive,  to  the  land.  Indeed,  even  had  the  defendants  Intended  to 
obtain  title  to  the  mill  site,  they  could  not  have  done  so,  for  the  land  was 
not  nonmlneral. 

Miller  17.  Chrisman,  140  Cal.  440,  73  Pac.  1083,  98  Am.  St.  Rep.  63  (1903). 
One  who  takes  possession  of  land  and  does  all  that  Is  necessary  to  con- 
stitute a  valid  location,  except  discover  mineral,  will  be  protected,  while 
in  good  faith  and  with  due  diligence  he  prosecutes  his  work  towards  dis- 
covery, against  all  forms  of  forcible,  fraudulent.  Rurrei>titious  or  clandes- 
tine entries  and  intrusions  upon  his  possession;  but  If  before  he  makes 
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discovery  another  in  good  faith  makes  a  peaceable  and  open  entry  and 
discovei-s  mineral,  he  will  be  entitled  to  the  claim,  upon  completing  his 
loealion.  This  case  was  affirmed  in  Chrisman  v.  Miller,  197  U.  S.  313,  49 
Law.  Kd.  770,  wJiere  the  a  love  point  was  not  considered.  See  paj^e  2i:8. 
above. 

Bah'crHfield  d  Frcano  Oil  Co,  u.  Kern  County,  144  Cal.  148,  77  Pac.  892. 
<;8  L.  R.  A.  103  (1904).  The  possessory  right  to  a  mining  claim  Is  property, 
and  as  such  may  be  sold,  transferred,  levied  upon,  and  is  subject  to  taxa- 
tion like  other  property. 

Goldbcro  v.  Bruschi,  146  Cal.  70S,  81  Pac.  23  (1905).  See  this  case  on 
paf;e  oii^,  below. 

Grar  r.  Ford,  4  Cal.  App.  55C,  88  Pac.  600  (190G).  After  a  valid  location 
has  been  made  the  locator  need  not  hold  actual  posi^esslon  of  the  clahn. 
Ills  right  of  iK)ssossion  continues  until  he  in  fact  abandons  it  or  forfeits  It 
by  failure  to  do  the  requisite  amount  of  work  within  the  prescribed  tim«?. 
and  the  burden  of  proving  such  forfeiture  or  abandonment  is  on  him  who 
attacks  this  right. 

Wolfskin  V.  t^hiHh,  5  Cal.  App.  175,  89  Pac.  1001  (1907).  An  oil  comixiny 
bored  thn^  wells  on  iinsurveyed  and  unoccupied  government  land,  and 
fhidin?^  no  oil  or  other  mineral  substance,  abandoned  the  work.  Subse- 
quently it  deeded  to  plaintiff  all  its  right,  title  and  interest  in  and  to  the 
land  and  wells.  Later  Smith  took  possession  of  part  as  a  homestead  under 
the  laws  of  L'nited  States,,  and  Myers  located  a  right  of  way  for  a  pip»* 
line  across  part.  Held,  the  oil  company  had  acquired  no  right,  title  or 
interest  in  the  laud  or  wells  which  it  could  convey'.  Whatever  rlj;lit  tho 
company  had  terminated  upon  failure  to  discover  oil  and  abandonment 

« 

of  the  enterprise. 

Xric  Eufjland  d  CoaJwga  Oil  Co.  i\  Congdon,  1.52  Cal.  211,  92  Pac.  ISO 
(1907).  One  who  has  posted  notice  and  marked  the  lK)undaries  of  a 
placer  claim  but  has  made  no  discovery  and  has  not  retained  possession 
of  the  claim  for  the  purpose  of  prose<'uting  work  looking  to  a  discoverv. 
has  no  ri^^ht  of  possession  as  against  others  who  may  peaceably  enter  upon 
the  land  for  the  purpose  of  making  a  relocation.  While  one  who  is  in 
actual  possession  of  public  laud  for  the  purpose  of  acquiring  title  theret'i 
n)ay,  as  asrainst  every  one  but  the  government,  retain  that  possession,  he 
loses  his  riirht  \y  vacating  the  land,  and  then  can  only  claim  by  virtue  of 
a   valid  location, 

Buvlnicr  r.  MalUnj^  155  Cal.  253,  100  Pac.  087  (1909).  The  interest  of  a 
locator  In  a  mining  claim  on  land  owned  by  the  United  States  has  always 
been  treate<l  as  virtually  a  title  in  fee,  except  as  against  the  government. 
"Although  the  ultimate  title  in  fee  in  our  public  mineral  lands  is  vested 
in  the  T'nite<l  States,  yet,  as  between  individuals,  all  transactions,  and 
all  rights,  interests  and  estates  in  the  mines  are  treated  as  being  an  estate 
in  fee,  and  as  a  distinct  and  vested  right  of  proi>erty  in  the  claimant  or 
claimants  thereof,  founded  upon  their  possession  or  appropriation  of  the 
land  containing  the  mine.  They  are  treated  as  betw'een  themselves  and 
all  persons  but  the  Tnited  States  as  the  owners  of  the  land  and  the  mines 
therein." 
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Hoidt  r.  llazani,  10  Cal.  App.  440,  102  Pac.  540  (1009).  After  a  valia 
liK'ation  has  leen  made  the  locator  need  not  keep  actual  possession  of  the 
<-laini.  His  riuht  of  possesson  will  continue  until  he  has  in  fact  abandoned 
it  or  lias  forfelttnl  it  by  failure  to  do  the  requisite  amount  of  annual  work. 

Colorado. 

Kirk  r,  Mrldmm,  28  Colo.  4i"3.  « 5  Pac.  €33  (1801).  "The  fundamental 
[.rihciple  governing  the  rights  of  parties  to  claims  upon  the  public  domain 
Is  that  the  bona  flde  occupant,  for  a  purpose  recognized  bj^  the  law,  is  en- 
tine<i  to  hold  |)oss€*ssion  as  against  one  subsequently  attempting  to  initiate 
title  to  the  f^nme  premises,  unless  the  latter  establishes  a  state  of  facts 
'•iearly  donii»nst rating  that  the  actual  occupant  is  in  possession  withoul 
r{j?ht." 

Miller  r.  llamJcy,  31  Colo.  41>r»,  74  Pac.  OSO  (1903).  Where  the  locator 
of  a  niinins;  claim  applies  for,  and  obtains,  a  patent  to  only  a  part  of  his 
claim,  Including  in  such  part  his  discovery  shaft,  he  does  not  abandon 
t'lerel'y  the  exc^luded  part  of  his  claim;  lie  may  continue  to  hold  this  ex- 
cluded [Mirt  under  a  iwssessory  title. 

Mi^ffnt  r.  JVur  Uivvr  Oohl  E-rcnvatuig  Co.,  33  Colo.  142,  SO  Pac.  139 
(IJ'Oo).  "One  may  not  go  ui>on  a  prior  valid  placer  location,  and  prospect 
for  unknown  lodes,  and  get  title  to  lode  claims  thereafter  discovered  and 
lo<'ated  in  this  manner  wiHiin  the  placer  boundaries,  unless  the  placer 
owner  has  abandoned  his  claim,  waived  the  trespass,  or  by  his  conduct  is 
osto[»i;ed  to  comi)}ain  of  it.  *  ♦  •  tij^  principle  state<i  applies  to  the 
n*'o<*ation  of  a  placer.' 


»» 


Montana. 

Ifamilton  v.  lIuMOfi,  21  Mont.  9.  rui  Pac.  101  (189S).  The  right  of  iH)sse>- 
►  lon  comes  only  fr<»m  a  m\\U\  l<K'ati(m.  A  plaintiff  who  makes  no  claim 
to  a  lociition  cannot  have  such  a  i)ossessi(m  of  the  ground  as  will  entitle 
him  to  maintain  an  action  for  damages  for  cutting  timber. 

liranth'tt  r.  llick.  23  Mont.  9.'.  57  Pac.  8(19  (1S99).  Where  one  person 
inters  rpon  the  claim  (»f  another,  whether  tl-c  latter  is  in  actual  ]iosM'ssi(»n 
or  not,  and  asserts  ownership  therein  by  virtue  of  an  alleged  s-  perior 
title  based  up<m  a  location,  and  exercises  dominion  over  it  to  the  ex- 
clusion of  the  rights  of  the  owner,  this  amounts  to  an  ouster.  See  this 
«*ise  ah(»  on  |.age  2n.*». 

Htntr  r.  Sronti  Jmlirial  Dist.  rt.  nf  Silvrr  lUnr  Count  if.  24  Mont.  3.",0.  <n 
Pac.  s^2  (irOO).  "Xeither  the  statutes  nor  the  courts  in  this  state  reco^- 
ni7.e  any  disthiction  between  i>ossessory  rights  to  mining  claims  upon 
public  lands,  and  real  estate  held  under  other  titles.  While  recognizing 
the  T'nlte<i  Stat(*s  as  the  pnramount  proprietor,  the  legislature  and  the 
e-ourts  have  alwaj*'^  trejited  the  claimant  under  a  perfected  location  as  th«? 
owner  of  t'jo  foi*.  Indeed,  the  lo(*jitiou  operates  as  a  grant  from  the 
govern r.eii* :  and  the  estate  acquired  under  it  is  a  vested  right  to  the  fee. 
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which  becomes  absolute  upon  the  performance  of  the  required  conditlooa. 
It  can  be  lost  only  by  abandonment  or  by  forfeiture  and  location  by 
another.  It  is  property,  In  every  sense  of  that  term,  and,  except  in  the 
particular  Just  noted,  it  has  all  the  attributes  of  real  estate.  It  may  lie 
transferred  by  sale,  as  other  real  estate ;  it  may  be  mortgaged ;  it  may  de- 
scend to  the  heir,  or  be  held  by  the  administrator  or  executor  as  assets  to 
pay  debts ;  it  may  be  made  liable  to  the  payment  of  taxes ;  it  is  subject  to 
statutory  liens;  iu  some  Instances  it  may  be  subject  to  the  chiini  of  home- 
stead ;  and  it  is  subject  to  levy  and  sale  as  other  lands  for  the  satisfaction 
of  Judgments.  Hence  the  legislature  has  classed  this  species  of  property 
as  real  estate  (Pol.  Code,  Sec.  16;  Civ.  Code,  Sec.  4C62;  Code  Civ.  Proc. 
Sec.  34G3),  and  has  pro\^ded  the  same  remedies  for  the  protection  and 
enforcement  of  rights  pertaining  to  it,  with  the  same  forms  of  pro- 
cedure, as  it  has  provided  for  the  i)rotettion  and  enforcement  of  rii^hts 
pertaining  to  other  real  estate." 

Butte  Hardware  Co.  v.  Frank,  25  Mont  344,  65  Pac.  1  (1901).  Un- 
patented mining  claims  are  real  estate,  and  a  Judgment  duly  docketed  is 
a  lien  upon  them.  This  Hen,  of  course,  can  be  divested  by  an  abandonment 
of  the  claim  subsequently  to  the  docketing  of  the  Judgment,  but  a  surrender 
of  xx)sse8sion  of  the  claim  to  one  to  whom  the  Judgment  debtor  has  sold  it 
is  not  such  an  abandonment.  Xor,  when  the  Judgment  debtor  or  his 
grantee  applies  for  a  patent,  should  the  Judgment  creditor  adverse  the 
application,  for  he  is  not  yet  in  the  place  of  the  debtor,  and  further,  his 
lien  will  be  as  good  after  the  patent  Is  obtained  as  it  was  before,  under 
?  2332,  Rev.  St.  U.  S. 

Ocmmcll  i\  Strain,  28  Mont.  331,  72  Pac.  662,  98  Am.  St.  Rep.  570  (ljW3). 
When  one  goes  upon  vacant  mineral  land  of  the  United  States  to  prospect 
for  veins  of  mineral -bearing  rock,  and  sinks  shafts,  and  In  an  action  Is  en- 
Joined  by  the  court  from  further  prosecuting  his  search,  he  cannot  securo 
an  injunction  against  one  who  has  trespassed  on  such  land  but  not  in  the 
Immediate  vicinity  of  his  shafts.  Having  as  yet  made  no  discovery,  and 
therefore  no  location,  he  had  merely  the  naked  possession  ^f  the  ground 
Immediately  about  the  shafts  where  he  was  prosecuting  his  work,  and  snch 
possession  was  "possessio  pedis"  only,  and  could  not  be  enlarged  to  in- 
clude the  entire  amount  of  ground  which  he  might  have  claimed  under  a 
location.  "Until  discovery  Is  made,  no  right  of  possession  to  any  definite 
portion  of  the  public  mineral  lands  can  even  be  initiated.  Until  that  Is 
done,  the  prospector's  rights  are  confined  to  the  ground  In  his  actual  posses- 
sion, and  until  that  possession  is  disturbed,  no  right  of  action  accrues,  and 
even  then  no  Injunction  would  issue  to  restrain  a  mere  trespass — certainly 
not  in  the  absence  of  some  showing  of  irreparable  injury  or  the  insolvency 
of  the  trespasser." 

The  fact  that  It  was  the  trespasser  who  had  originally  enjoined  the 
plaintiff  from  prosecuting  his  discovery  work,  and  that,  too,  wrongfully, 
as  determined  by  the  court,  did  not  alter  the  relative  rights  of  the  parties, 
or  entitle  the  plaintiff  to  the  injunction  prayed.     "Competing  prospectors 
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canDot  make  use  of  the  writ  of  injunction  to  secure  priority  of  discovery 
or  location  on,  or  apparent  superiority  of  right  to,  a  mining  claim." 

Nevada. 

Qolden  v.  Murphy,  103  I*ac.  3M  (1900).  One  who  is  in  actual  possession 
of  ground  covered  by  a  mining  claim  may  support  his  right  thereto  by 
adverse  possession  alone,  regardless  of  whether  or  not  the  land  was  su1>- 
ject  to  location  as  a  mining  claim. 

New  Mexico. 

McAllister  r.  Ihitchison,  12  N.  M.  111.  75  Pac.  41  (1004).  A.,  a  marrietl 
man,  located  a  claim  and  conveyed  it  to  B.,  who  obtained  a  patent  for  U. 
A.'8  wife  subsequently  secured  a  divorce,  and  then  chiinied  that  she  was 
entitled  to  one-half  the  claim  as  her  share  of  community  property.  Held 
tliat,  after  the  conveyance  to  B.,  A.  had  no  interest  In  the  claim,  and  there 
was  therefore  nothing  to  which  the  wife's  right  could  attach.  "The  rights, 
if  any,  that  his  said  wife  had  in  the  mining  claim  could  be  of  no  avail 
until  after  he  would  have  acquired  title.  Then  her  interest  would  have 
attached.  But  Henry  McAlister  never  reached  that  position  and  there- 
fore her  anticipated  Interest  perished  when  he  abandoned  said  mining 
claim.*'  "And  if  McAlister's  possessory  right  to  said  mine  was  community 
property,  the  husband  had  the  power  to  convey  not  only  his  interest,  but 
the  interest  of  his  wife  also.  Ballinger  on  Community  Property,  Sec.  81. 
This  was  the  last  law  until  the  passage  of  the  act  of  1901  by  the  Legis- 
lative Assembly  of  New  Mexico."  (See  Black  v.  Elkhom  Min.  Co.,  163 
U.  S.  445,  41  Law.  Ed.  221,  vol.  1,  p.  323.) 

Oklahoma. 

Bay  V.  Oklahoma  Southern  Gas,  Oil  d  Min.  Co,,  13  Okl.  425.  73  Pac.  930 
(1903).  One  who  discovers  mineral  signs  or  indications  may  assign  and 
transfer  his  prospective  discovery  to  one  who  may  follow  it  up  and  make 
such  discovery  as  to  entitle  the  assignee  to  a  valid  location  and  finally  a 
patent.    See  this  case  also  on  page  277. 

Oregon. 

Bishop  V.  Baisley,  28  Or.  119,  41  Pac.  936  (1895).  See  this  case  on  page 
345. 

Herron  v.  Eagle  Min,  Co.,  37  Or.  155,  61  Pac.  417,  48  L.  R.  A.  766 
(1900).  A  locator  in  possession  of  a  mining  claim  prior  to  his  compliance 
with  the  provisions  of  the  statutes  of  the  United  States,  entitling  him  to  a 
patent,  has  a  mere  right  of  possession  or  possessory  title  which  is  valuable 
and  will  be  protected  by  law,  but  is  not  real  estate  or  an  interest  in  land 
within  the  meaning  of  the  statute  of  limitations.  (Mining  claims  are  now 
real  estate  in  Oregon  by  statute  2  B.  &  G.  Ann.  Codes,  §  3979.) 
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South  Dakota. 

McCarthn  r,  S^iHCil,  11  S.  I).  3«:2,  T7  N.  W.  r.OO,  50  J..  R.  A.  184  (1898). 
Svii  this  <  use  (in  pngre  37r». 

Utah. 

Cof^pcr  Oiobc  Min,  Co.  r.  Allmatt,  23  Utah,  410,  (>4  Pac.  1019  (1901).  A 
niiniijg  location  is  not  perfected  until  all  of  the  essential  statutory  require- 
nieuls  are  iierfonnecl.  A  locator  of  a  mining  claim  only  acquires  exclusive 
right  to  the  iX)sse«sion  of  the  claim  when  the  location  has  l)t*en  i»erfectetl. 
and,  if  he  neglects  to  perform  any  necess.'iry  retpiirement  within  the  time 
prefr'ciibid  ly  statute,  his  attempted  location  is  of  no  avail  as  against  an 
interveninsj  location  i>ejiceal)ly  and  regularly  made  and  covering  the  sanit* 
ground,  although  he  may  have  performed  the  neglected  re^iuirements  after 
the  Inception  of  the  second  location. 

Washington. 

Pfiocniv  Min.  d  Mill.  Co.  r.  ^cott,  20  Wash.  48,  54  Pac.  777  (1S9^).  The 
<^tate  which  a  locator  holds  in  a  mining  claim  is  property  in  the  fullest 
senpe  of  the  word  and  may  be  sold,  transferred,  mortgaged,  inherited  and 
sold  on  execution.  Being,  however,  an  eciultahle  estate,  the  legal  title  re- 
maining in  the  government,  it  is  not  subject  to  the  lieu  of  a  judgment 
agiinst  the  locator  or  his  grantee.  The  Washington  statute  relating  to  the 
lien  of  ji'd;rmonts  (§.^il82,  Ballinger's  Code),  which  makes  the  judgment  a 
lien  upon  "the  real  estate  of  any  judgment  debtor,"  is  construed  to  mean 
the  ftH*  slmj>le  title  or  estate  of  inheritance  and  not  to  include  an  equitable 
interest 

DavU  V.  Dennis.  43  Wash.  54,  85  Pac.  1079  (190G).  Actual  i^ossesslon  or 
(K'cnpancy  of  a  validly  located  mining  claim  is  not  necessary  to  constituie 
poFSossfion  a<  against  a  stranger  entering  without  right  where  there  has 
loen  no  abandonment. 

Wyoming. 

Whiting  i\  Straup,  17  Wyo.  1,  95  Pac.  S49,  129  Am.  St.  Rei\  1093  (1908). 
"Although  a  valid  location  is  necessary  to  vest  the  legal  right  of  iK)ssession 
In  a  claiuiant  to  land  under  the  mining  laws,  yet  possession  w^ithout  locsi- 
tion  is  good  as  against  a  mere  intruder.  As  a  general  rule,  the  mere  naked 
possession  will  not  avail  against  a  valid  location  peaceably  made,  and 
hence  it  confers  no  right  against  a  bona  fide  prospector,  who  enters  upon 
the  laud  peaceably  for  the  piirpose  of  acquiring  title  thereto  as  a  mining 
claim.  *  *  *  But  owing  to  the  necessity  of  a  discover^'  upon  which  to 
iase  the  location  of  a  mining  claim,  and  the  policy  of  the  law  to  avoivl 
breaches  of  the  peace  through  conflicts  l>etween  rival  proFi>e<'tors.  the  niU* 
has  boon  enunciated  and  may  be  regarded  as  well  sertle<l  that  where  one 
seeks  In  good  faith  to  make  a  location,  he  is  entitled  to  exclusive  possessiou 
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(»f  the  land  sought  to  be  located  for  a  reasonable  time  to  couii)lete  his  locu- 
lioii,  or  for  such  tiuie  as  may  lie  allowed  by  the  customs  or  rules  of  miners, 
or  the  Ktatutts  of  the  state  or  territory.  To  be  available  f(»r  the  purpose 
aforesaid,  however,  the  possession,  where  that  is  alone  relied  on,  must  be 
actual  and  connected  with  active,  diligent  work  of  exploration,  with  the 
bona  fide  intention,  If  mineral  is  found,  to  make  a  location." 

PUUlipB  r.  BriU,  17  Wyo.  20,  95  Pac.  856  (VJOS).  It  is  a  general  rule 
that  a  mining  location  to  be  valid  must  be  good  when  made  and  that  a  right 
cannot  le  initiated  by  a  trespass. 

Where  one  enters  ui)on  unappropriated  land  and  performs  all  the  actd 
necessary  to  location  except  discovery,  no  one  else  may  claim  the  land 
which  is  in  his  actual  iK)ssession.  It  is  immaterial  that  a  discovery  under 
which  he  claims  Is  on  the  boundary  line  of  this  claim  and  another,  title  to 
which  had  been  claimed  on  the  strength  of  the  same  well,  since  the  only 
Issue  was  whether  his  location  and  possession  was  prior  to  another's. 

II.     Action  for  thk  Posskssion  or  Mining  Claims. 

p.  331.  Actions  for  tlie  possession  of  mining  claims  must 
ordinarily  be  brought  in  the  state  courts.  In  the  absence  of 
jurisdiction  by  reason  of  the  residence  of  the  parties,  the  federal 
courts  cannot  take  jurisdiction  of  th(^se  actions  unless  the  com- 
plaint presents  a  question  of  the  construction  or  meaning  of  an 
act  of  congress  or  the  federal  constitution.  The  mere  fact  that 
title  is  derived  under  the  laws  of  the  I'nited  States  does  not  raise 
a  federal  (pit^stion. 

United  States. 

Wmi  V.  Mxou,  71)  Fed.  li  (lvSM»).  ('.  (\  D.  Nev.  The  feileral  courts  have 
no  jurisdiction  of  an  action  to  quiet  title  to  mining  claims  where  the  com- 
plaint presents  only  issues  of  fact  and  does  not  raise  any  dispute  as  to  the 
<'Oiistru<'tl!>n  or  meaning  of  the  act  of  congress. 

anliH  r.  I)oirt,^jf.  l*{)  r.  r.  a.  2.S(;,  S7}  Fed.  4s:?  (ISOS).  8th  Circ.  Equity 
lias  jurihdii  ti(»n  of  a  bill  to  quiet  title  founded  upon  a  possessory  title  to 
a  luinii!;?  cl.iinj.  'ihe;;tn(i'al  lele  is  tlmt  an  4M|rita]  le  title  will  not  sni)p!»r. 
i^uch  a  Mil.    Mining  claims  are  an  exception  to  this  rule.    Kev.  St.  010. 

DavidHon  r.  Calkins,  U2  Fed.  230  (1M)0).  C.  C.  S.  D.  Cal.  A  l)ill  to 
quiet  lit!e  and  restrain  <lefendants  fnan  workinjr  a  niininji  claim,  wliere  the 
defendants  are  in  p<issession,  cannot  be  mtiintained  in  the  I'nited  States 
i-ourts.  There  is  an  ade<iuate  remedy  at  law.  These  courts  will  not  inter- 
fere with  the  distinciion  betwtHMi  law  and  e<iuity. 

Dcircf/  }fin.  Co,  r.  3/i7/cr,  im  Fed.  1  (IMiD).  C.  V.  S.  D.  Cal.  A  bill  Iti 
equity  to  determine  ecmfilctlng  rights  in  mining  claims  does  not  involve  the 
<-onstruction  Or  effect  of  any  law  of  the  Initwl  States  and  consequently 
does  not  Ri%*e  jurisdiction  to  tlie  federal  court. 
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California  Oil  d  Gas  Co.  v.  Miller,  96  Fed.  12  (1899).  C.  C.  S.  D.  Cal.  A 
Mil  in  equity  to  quiet  title  to  mining  claims  and  restrain  defendant  from 
mining  thereon  does  not  involve  a  federal  question,  nor  can  JurisdictiOD 
be  conferred  upon  the  federal  courts  by  inserting  in  such  a  bill  allegations 
in  regard  to  defendant's  claim  which  are  not  essential  to  plaintiffs  case. 

A  bill  in  equity  to  quiet  title  cannot  be  maintained  in  the  federal  courts 
against  a  defendant  in  r^ossessiou  although  such  a  suit  might  be  author- 
ized by  state  law. 

Peabody  Gold  Min,  Co.  v.  Gold  Hill  Min.  Co.,  97  Fed.  657  (1899).  a  C. 
N.  D.  Gal.  A  bill  to  quiet  title  to  ground  claimed  by  complainants,  under 
location  and  by  defendant  under  patent,  does  not  raise  a  federal  question. 
''Manifestly  a  claim  of  right  based  upon  the  mere  location  of  a  mining 
claim  would  not  be  sufficient  for  that  purpose  as  against  a  patent  regularly 
issued  by  the  land  department  of  the  government  under  authority  of  law 
for  the  land  covered  by  such  location ;  and  a  bill  of  complaint  setting  forth 
such  facts  without  any  charge  of  fraud  would  be  insufficient  to  state  a 
cause  of  action,  either  upon  a  federal  question  or  otherwise." 

Fulkerson  v.  Chisna  Min.  d  Imp.  Co.,  68  C.  C.  A.  582,  122  Fed.  782  (1903). 
9th  Circ.  Under  Rev.  St.  910,  providing  that  "no  possessory  action  between 
persons  in  any  court  of  the  United  States  for  the  recovery  of  any  mining 
title  or  for  damages  to  any  such  title  shall  be  affected  by  the  fact  that  the 
paramount  title  to  the  land  in  which  such  mines  lie  is  in  the  United  States, 
but  each  case  shall  be  adjudged  by  the  law  of  possession,"  and  (475, 
Alaska  Code,  providing  that  "any  person  in  possession  by  himself  or  his 
tenant  of  real  proi>erty  may  maintain  an  acrion  of  an  equitable  nature 
against  another  who  claims  an  estate  or  interest  therein  adverse  to  him, 
for  the  purpose  of  determining  such  claim,  estate  or  interest,"  one  who 
first  makes  a  valid  location  of  a  mining  claim  and  enters  into  its  possession 
acquires  such  a  title  thereto  as  the  laws  of  the  United  States  recognize  and 
will  protect  as  against  intruders,  and  it  is  sufficient  to  support  a  bill  to 
quiet  title,  although  it  is  not  the  legal  title.  That  remains  in  the  United 
States.  The  general  rule  that  the  plaintiff  must  show  a  legal  title,  in  order 
to  maintain  such  a  bill,  is  controlled  by  the  above  statutory  provisions. 

Walton  V.  Wild  Goose  Min.  d  Trading  Co.,  60  C.  C.  A.  155,  123  Fed.  209 
(1903).  9th  Circ.  In  an  action  of  ejectment,  the  burden  of  proving  that 
the  plaintiff  made  a  valid  location  is  on  him,  but  he  need  not  show  the  per- 
formance of  his  assessment  work ;  if  this  work  were  not  done,  the  burdea 
of  showing  this  fact  is  on  the  defendant. 

Bevis  V.  Maryland,  130  Fed.  226  (1904).  C.  C.  E.  D.  Wash.  Where,  in 
an  action  to  recover  possession  of  a  mining  claim,  neither  party  has  a 
perfected  right  to  have  a  conveyance  of  title  from  the  government,  and  the 
requirements  of  the  statute  providing  for  adverse  proceedings  and  sultn 
for  the  determination  of  questions  respecting  conflicting  claims  under  the 
mining  laws  have  not  been  met,  the  court  has  no  authority  to  adjudicate 
any  question,  save  as  to  the  parties'  respective  rights  of  possession;  the 
parties  cannot  have  a  judicial  determination  of  the  question  as  to  which 
shall  ultimately  prevail  in  a  contest  for  the  title. 
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In  such  a  suit  the  plaintiff  cannot  prevail  against  the  defendants  if  they 
had  prior  possession  under  color  of  title,  and  did  not  by  actual  force  oust 
him  from  actual  possession. 

United  States  Min.  Co.  v.  Lawaon,  67  C.  C.  A.  587,  134  Fed.  769  (1904). 
Sth  Circ.  **The  laws  of  Utah  gire  a  right  of  action  in  the  courts  of  that 
state  to  quiet  the  title  to  real  property  without  any  previous  adjudicutlou  »r 
the  title  in  an  action  at  law,  and  without  reference  to  the  possession.  Rev. 
Sts.  1898,  Sees.  2915,  3511.  This  enlarged  right  is  enforceable  by  a  suit 
in  equity  in  the  federal  courts  when  the  complainant  is  in  possession  and 
the  defendant  is  out  of  possession,  or  when  both  parties  are  out  of  posses- 
sion, because  in  either  case  there  is  no  adequate  and  complete  remedy  at 
law."  The  objection  that  the  underground  ore  bodies  are  in  the  ix)8ses8iou 
of  the  defendants,  and  not  of  the  complainants,  and  that  therefore  the 
latter  have  an  adequate  legal  remedy,  is  not  tenable. 

*' Where  the  true  owner  of  a  mining  claim  is  in  possession  of  its  surface, 
claiming  title  to  the  entire  claim,  his  possession  in  legal  contemplation 
extends  to  everj'thlng  which  is  part  of  the  claim,  whether  vertically  be- 
neath its  surface  or  within  the  extmlateral  right  granteil  l»y  (V>nsrei-'8, 
which  is  not  in  the  actual  possession  of  another  holding  adversely."  Boston 
&  Montana  Consol.  Copi)er  &  Silver  Co.  v.  Montana  Ore  Purchasing  Co., 
188  U.  S.  €32,  47  Law.  Ed.  G20,  is  distinguishable  because  in  that  case  there 
was  no  allegation  that  complainant  was  in  possession  or  that  both  parties 
were  out  of  possession,  and  the  suit  was  not  one  to  quiet  title,  but  to  re- 
cover for  ores  extracted  and  to  enjoin  trespass. 

Lockhart  v.  Johnson,  181  U.  S.  516,  45  Taw.  Ed.  979  (1901),  affirming 
Loekhart  v.  Wills,  9  N.  M.  344,  54  Pac.  336.  L.,  J.  and  P.  entered  into  an 
agreement  by  which  P.  was  to  prosi)ect  and  locate  mining  claims  for  the 
Joint  benefit  of  all  the  parties  to  the  ageement.  P.  in  pursuance  of  this 
agreement  located  a  claim  which  he  subsequently  either  abandoned  or 
allowed  to  become  forfeited.  It  was  then  relocated  by  J.  and  others.  L. 
brought  ejectment,  seeing  to  show  a  conspiracy  among  P.,  J.  and  others  to 
forfeit  and  relocate  the  claim.  Held  he  could  not  recover.  "W^hen  the 
four  defendants  who  took  possession  of  and  relocated  the  mine  went  on  the 
land  on  October  23,  1893,  they  found  it  vacant,  and  when  they  took  peace- 
able possession  of  the  vacant  land  before  any  resumption  of  work  upon  the 
claim  by^  plaintiff  or  in  his  behalf,  the  latter's  legal  title,  whatever  it  had 
been,  ceased.  It  is  not  a  case,  therefore,  of  a  prior  possession  under  color 
of  law  or  title  being  sufficient  as  against  an  ouster  by  a  mere  trespasser. 
There  has  been  no  ouster,  but  on  the  contrary  a  complete  abandonment 
of  possession.  Whatever  may  be  the  equities  of  the  plaintiff,  in  regard  to 
this  land  as  against  the  defendants,  he  has  certainly  no  legal  title  to  the 
mine  or  any  part  thereof,  and  in  this  purely  legal  action  he  must  fall. 

'Tn  the  courts  of  the  United  States  in  an  action  of  ejectment  the  strict 
I^;al  title  must  prevail,  and  if  the  plaintiff  have  only  equities  they  must 
be  presented  and  considered  on  the  equity  side  of  the  court.      *    *    * 
The  law  of  New  Mexico  is  to  the  same  effect.    Compiled  Laws  of  N.  M., 
sec.  3160  and  following  sections. 
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'Whatever  the  rights  of  the  plaiutiff  may  be  (and  as  to  what  they  are 
\^e  express  no  opinion)  it  is  clear  that  on  this  record  he  cannot  maintain 
an  action  oj'  ejectment.  If  he  have  rights  as  a  eo-i>artner  or  co-tenant 
with  1\  and  he  chiims  that  tlieacts  of  the  latter  inure  to  his  benefit  in  any 
way,  his  rights  under  sr.oh  circumstances  can  he  enforced  in  equity.  Tur- 
ner V.  Sawyer,  IHO  V,  S.  57^,  TiSiS,  ,37  Law.  Ed.  11S9. 

'•Jn  rehition  to  mining  it  has  been  held  that  tlie  remedy  in  the  case  of  a 
claim  in  tlic  nature  of  that  which  the  plaintiff  herein  sets  up,  Is  against  the 
co-partner  or  ro-teiinnt,  liy  an  action  for  a  breach  of  his  contract  or  to 
establish  and  enforce  a  trust  in  the  claim  as  relocated  against  the  parties 
relocating.  Samulers  v.  McKay,  5  Mont.  ^2,3;  Doherty  v.  Morris,  11  Colo. 
12." 

Lockhart  v.  Leeds,  lUo  V.  S.  427,  40  Law.  Ed.  2(!3  (1004).  A  bill  in 
eipilly  having  Invn  liled  by  the  plaintiff  in  the  last  case  against  the  defend- 
ants therein  to  liave  them  declared  trustees,  it  was  held  that  such  an  action 
could  be  maintained.  "Neither  i)laintlir  nor  J.  had  ever  had  anything  btit 
a  constructive  jK)ssession  through  tlie  i)ossession  of  P.,  and  when  lie 
fraudulently  surrontlered  it  to  the  other  defendants  and  they  entered  and 
completed  their  lor*ation,  the  plaintiff  could  not  then  sustain  ejectment, 
as  we  have  already  held.  •  *  *  Here  we  have  already  held  In  the 
ejectment  suit  (ISl  U.  S.  supra)  tliat  the  relief  is  not  to  be  had  by  eject- 
ment, l)Ut  must  be  obtained  in  ecpilty  if  at  all.  Tender  the  circumstances 
we  think  it  immaterial  wlietlier  P.  surrendered  jwssesslon  l:efore  or  after 
tlie  expirati(»n  of  ninety  days  from  the  discovery  of  the  mine.  All  the  acta 
of  fraud  set  up  in  the  bill  committed  by  the  defendants  are.  If  proveii. 
sufhcieiit  l<»  entitle  the  plaintiff  to  tre-at  them  as  trustees  ex  nialefido,  and 
to  rec-over  from  them  as  such  trustees  all  the  materials  taken  from  the 


mine." 


Cool:-  r.  Klinioa,  KM  Fe<L  529  (inOS).  0th  Circ.  In  an  action  to  quiet 
title  to  a  placer  mining  claim,  comi>lainants'  evidence  showed  that  they 
entered  upon  the  ground  on  March  22,  lOO.').  locateii  it  the  next  day,  re- 
corded till*  location  on  April  17,  sank  a  shaft  and  on  Apiil  15.  1007.  dN- 
(oveied  gold  at  a  depth  of  72  feet.  There  was  no  evidence  that  defendants 
had  made  any  discovei*y  on  the  premises  prior  to  that  time.  There  was 
evidence  thrit  there  was  a  cabin  on  the  claim,  and  that  complainants  had 
seen  stakes  and  notices  of  other  claims  thereon,  but  there  was  no  evidence 
thMt  any  (»f  Tlic^se  l>elonged  to  or  had  been  i)laced  by  the  defendants.  There 
was  no  indication  that  a  shaft  had  been  sunk.  There  was  a  small  hole, 
Init  no  o\  iilcpce  that  it  had  been  sunk  by  the  defendants,  or  that  gold  had 
been  found  therein.  No  one  was  in  posst>ssion  when  c*omplainants  entered. 
This  was  b<*ld  to  make  out  a  prima  facie  case  and  did  not  justify  a  dis- 
missal (^f  the  complaint.  Discovery  is  the  essential  fact  In  determining  the 
right  of  fmsscssion  to  mining  ground.  Priority  of  discovery  gives  priority 
of  ri;rlit  jigainst  naked  location  and  possession.  "The  evidence  relating  to 
these  pn><vc(iings  shows  that  the  statute  relating  to  the  location  of  the 
claim  bad  been  followetl  very  closely  by  the  plaintiffs,  and  the  Inference 
to  I  e  drawn  from  the  evidence  relating  to  possession  and  discovery  Is  that 
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the  ground  located  by  them  was  at  the  time  of  the  location  vacant  anJ 
unappropriated  public  land  of  the  United  States." 

Kecly  i\  Ophir  Hill  ComoL  Min,  Co,,  1C9  Fed.  COl  (1909).  8th  Circ.  A 
statute  of  I'tah  provided  that  "an  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real  property  adverse 
to  him.  for  the  purjwse  of  determining  such  adverse  claim."  This  statute 
is  applicable  to  mining  claims,  but  no  action  tliereunder  lies  against  tlie 
owner  of  an  adjoining  claim,  in  the  absence  of  a  discovered  and  known 
vein  emanating  from  defendants*  claim  and  extending  under  plaintiflTs 
claim.  The  former  cannot  be  said  to  be  asserting  an  adverse  claim  in  the 
latter. 

Alaska. 

Ti/cc  ComoL  Min,  Co,  v.  LaiKjatcdt,  1  Alaska,  439  (1902).  The  locitor 
of  a  claim  has  such  a  title  as  will  supix)rt  an  action  of  ejectment.  See 
this  caso  also  on  pjigo  3sr>. 

Arizona. 

Kiutuit  r.  Floniiif/,  0  Ariz.  2(3,  ;"»<»  I*ac.  723  (isst)).  If  one  hrini^s  an 
net  ion  to  quiet  title  to  a  mining  claim  before  the  expiration  of  the  tinnj 
allowed  by  statute  for  the  filing  of  the  notice  of  location  with  the  recorder, 
the  defendant  nee<l  show  only  the  acts  of  location  relied  on  by  hi  in,  in- 
dependent of  a  certificate  of  location. 

(7(/vo»  r.  Vntko.  100  Pac.  773  (IIMKO.  C\\,  (Vule  ltM)l.  par.  410.').  ]•:  »,i(lrs 
that  the  complaint  in  a  suit  to  quiet  title  must  set  forth  the  nature  and  ex- 
tent of  plalntlfT's  estate,  describing  the  premises.  A  conii)laint  stalinc;  iT» 
substance  that  plaintiff  was  the  a!)solute  owner  against  every  one  except 
the  United  States  by  deed  from  the  locator,  and  making  the  location 
notice  part  thereof,  with  date  and  pajre  of  its  record,  fulfilleil  the  statutory 
reciuirenients  both  as  to  title  and  descrii^tlon,  no  ol)jection  being  mule  to 
its  sufticien*  y. 

Hiillijis  r.  Smith,  !).'.  Viu:  VA  (M'.OS).  A  complaint  which  ailcu.  ^  tliai 
liecause  defendant  and  his  grantors  and  i>re<lecessors  never  dlscovore<l  any 
mineral  on  the  claim  of  defendant,  and  because  a  valid  location  thereof 
was  never  made,  the  land  covered  by  the  pretended  claim  was  vacjuit  anil 
nnclainied  mineral  lands  of  the  I'nited  States  .subject  to  location,  and  that 
plaintiff  claims  the  legal  right  to  occupy  and  possess  the  premises  and  is 
entitled  to  the  exclusive  possession  thereof  by  virtue  of  a  compliance  wit)) 
the  law,  shows  that  the  ground  in  controversy  was  unoccupied  pui>'ic  miu 
eral  land  open  to  plaintiff's  location,  and  is  a  sufticient  compliance  wiUi  the 

statute. 

A  complaint  which  alleges  that  plaintiff  entered  on  the  grounds  comprised 
within  the  mining  claim  of  defendant  "in  a  peaceful  and  lawful  manner 
and  explored  said  premises  and  discovered  and  found  placer  gold"  is  suf- 
ficient as  against  the  objection  that  it  shows  on  its  face  a  forcible,  Oandes 
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tine  entry  l»y  plaintiff  to  make  his  locution,  in  the  absence  of  anything  in 
the  complaint  to  support  a  conclusion  that  defendant's  claim  was  occupied 
by  him,  since,  If  defendant  was  not  in  actual  possession  of  the  groundt 
lilaintiff  was  within  his  rights  in  exploring. 

California. 

HanHH  r,  Kellogg,  117  Cal.  484,  49  Pac.  708  (1S97).  In  an  action  to  re- 
cover a  mining  claim  it  is  not  necessary  to  allege  plalntllTs  citizenship, 
but  if  his  title  is  based  on  a  location  under  the  law  of  the  Unlte<l 
States,  he  must  prove  citizenship  or  declaration  of  Intention  to  become 
such. 

RaniUH  r.  Humphreys,  133  Cal.  xx,  65  Pac.  875  (1901).  Where  plaintiffs 
in  a  suit  to  quiet  title  have  located  on  land  which  they  claimed  had  been 
abandoned,  and  are  in  possession  of  the  same,  defendants  may  not  set  up 
as  a  defense  that  the  land  was  not  abandoned  when  plaintiffs  located  on 
It,  unless  defendants  claim  under  the  first  locator. 

Goldberg  r.  Bruschi,  14«  Cal.  708,  81  Pac.  23  (1905).  In  an  action 
to  quiet  title  to  a  mining  claim,  '*when  plaintiff  made  his  proof  of  citizen- 
ship, and  that  he  had  made  a  discovery  of  gold  bearing  quartz  in  the  land, 
and  had  shown  a  location  according  to  the  requirements  of  the  law  he  es- 
tablisheii  his  case  prima  facie,  and  he  was  not  called  upon  to  make  further 
proof  that  the  land  was  unoccupied  mineral  land  of  the  I'nlted  States." 
It  being  shown  to  be  public  land,  the  presumption  Is  that  it  is  unoccupied, 
and  the  burden  is  then  put  upon  defendant  to  show  that  the  location  under 
which  he  claims  title  is  prior  in  time  and  superior  in  right.  It  Is  then 
plaintiff's  right  to  show,  In  rebuttal,  defendant's  failure  to  do  the  required 
work,  even  though  forfeiture  be  not  averred  in  the  complaint. 

Mere  iw^ssession  of  a  claim,  whether  actual  or  constructive,  without  de- 
velopment work,  following  a  location.  Is  not  sufficient  to  prevent  a  reloca- 
tion. 

Holmes  V.  Salamanca  Gold  Min.  d  Mill.  Co,,  5  Cal.  App.  659,  91  Pac  160 
(1907).  In  an  action  of  ejectment  for  an  unpatented  mining  claim,  the  com- 
plaint contained  the  usual  averments  as  to  ownership,  right  of  poBses- 
slon  and  ouster.  The  defendants  having  Joined  issue  were  entitled  to 
prove  any  fact  which  would  defeat  plalntiflTs  title.  They  might,  without 
specially  pleading  it,  show  a  forfeiture  by  failure  of  plaintiff  to  do  annual 
work  and  a  location  and  possession  by  one  of  the  defendants.  If  the 
original  locator  or  his  successor  In  title  makes  default  In  the  performance 
of  annual  work,  he  no  longer  has  the  exclusive  possessory  right ;  the  mere 
naked  possession  of  the  land  does  not  give  him  any  right  as  against  a  sub- 
sequent locator  entering  in  good  faith  and  making  a  valid  location. 

Colorado. 

Sears  r,  Taylor,  4  Colo.  38  (1877).  If  the  plaintiff  In  ejectment  had 
actual  possession  of  the  premises,  and  the  defendant  entered  upon  them 
during  such  possession  for  the  purpose  of  making  a  surrey  with  a  view 
to  procure  a  government  title,  the  plaintiff  may  recover. 
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*'It  is  an  elementary  principle,  having  almost,  the  force  of  a  legal  maxim, 
applicable  to  cases  of  this  sort,  that  prior  possession  alone  in  the  plaintiff 
will  entitle  him  to  recovery  against  a  mere  intniUer,  Afhose  entry,  as  in 
this  case,  is  without  right  or  title.  And  it  matters  not  in  such  case  what 
is  the  character  of  the  title  declared  on,  whether  in  fee,  or  by  virtue  of 
local  mining  laws,  or  a  right  of  possession  generally." 

"Had  the  appellant  controverted  the  validity  of  the  appellee^s  possessory 
riglit  by  setting  up  an  adverse  right  of  like  nature,  proof  of  compliance 
with  the  local  laws  on  the  part  of  the  plaintiff  below,  as  averred  in  his 
declaration,  might  then  have  become  necessary. 

"The  prior  possession  of  the  plaintiff  being  uncontroverted,  a  legal  pre- 
«umption  arose  that  he  had  complied  with  all  the  reiiuirements  of  the  lex 
loci  peculiar  to  that  mining  district,  necessary  to  the  acquisition  of  the 
title  upon  which  he  had  declared." 

The  plaintiff  had  not  marked  the  exterior  boundaries  of  the  land  claimed. 
He  could,  therefore,  only  recover  66  much  of  the  land  as  he  had  improved, 
L  e.,  leveled  or  otherwise  changed  so  that  hid  possession  was  visibly  marke<l, 
unless  he  had  pointed  out  the  boundaries  of  the  claim  to  the  defendant 
before  or  at  the  time  of  the  alleged  survey. 

Mt  Rosa  Iftn.,  Mill,  d  L.  Co.  v.  Palmer^  26  Colo.  56,  56  Pac.  176,  77  Am. 
St.  Rep.  245.  50  L.  R.  A.  289  (1899).  The  mere  possessory  title  to  mining 
claims  Is  sufficient  to  support  the  action  provided  for  in  §  255  of  the  Civil 
Code  of  Colorado,  which  enacts  that  "an  action  may  be  brought  by  any  per- 
son in  possession,  by  himself  or  his  tenant,  of  real  property,  against  any 
person  who  claims  an  estate  therein  adverse  to  him,  for  the  puriK)se  ot 
determining  such  adverse  claim,  estate  or  interest."  *'The  estate  acquired 
l-y  the  location  of  a  mining  claim  is  an  interest  In  real  property,  and 
although  the  paramount  title  remains  in  the  government,  the  courts  havti 
universally  recognized  such  interest  as  a  freehold,  and  in  all  controversies 
arising  between  the  locator  and  other  persons,  as  to  any  right  or  claim 
thereto,  he  Is  treated  as  the  owner  In  fee." 

Benton  v.  Hopkins,  31  Colo.  518,  74  Pac.  891  (1903).  Where  plaintiffs 
Id  an  action  of  ejectment  fail  to  establish  a  location  which  would  entitle 
them  to  recover  the  premises,  they  cannot  be  heard  to  complain  that  tho 
defendants*  location  of  the  claim  was  invalid  in  that  the  location  certificate 
was  not  sufficient. 

Jackson  v.  McFall,  36  Colo.  119,  85  Pac.  638  ,(1906) .  Section  267,  Mill's 
Ann.  St.,  provides:  *'If  such  plaintiff  claims  the  legal  right  to  occupy  and 
possess  the  premises  under  the  local  laws  and  rules  of  any  mining  district, 
or  of  the  United  States,  the  State  of  Colorado  or  otherwise,  the  complaint 
shall  contain  a  brief  statement  of  such  possessory  claim,  and  whether  the 
right  claimed  is  by  pre-emption  or  purchase,  or  by  right  of  actual  prior 
possession  on  the  public  domain  of  the  United  States."  The  following  was 
held  sufficient  thereunder:  "He  has  and  claims  the  legal  right  to  occupy 
and  possess  said  premises,  and  is  entitled  to  the  possession  thereof  by 
virtue  of  a  full  compliance  with  the  local  laws  and  rules  of  miners  in  said 
mining  district,  the  laws  of  the  TTnited  States  and  the  State  of  Colorado 
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by  i)rt-omption  and  hy  actual  prior  possession  as  a    lode    ininin;;    claim. 

located  on  the  public  domain  of  the  United  States." 

« 

Idaho. 

Buckley  v.  Fox,  8  Idaho,  248,  67  Pac.  659  (1902).  Under  a  statute  pro 
viding  that  aliens  may  acquire  and  hold  title  to  mining  claims,  but  not  to 
other  lands  (Sess.  Laws  1899,  p.  70),  it  is  not  necessary  in  an  action  t) 
quiet  title  to  a  mining  claim  to  allege  plaintilTs  citizenship.  This  statute, 
however,  does  not  apply  in  an  action  on  an  adverse  claim  under  Rev.  St. 
2326. 

Montana. 

Ilahn  V.  James,  29  Mont.  1,  73  Pac.  965  (1903).  Where  the  evidence 
shows  that  the  plaintiffs,  in  an  action  brought  under  §  1310,  Ck)de  Civ. 
Proc,  did  not  make  a  valid  location  of  their  claim,  in  order  to  succeed 
against  a  defendant  who  fails  to  show  that  he  made  a  valid  location,  the 
I)laiutiff  at  least  must  show  actual  possession  of  the  claim  by  personal 
Iiresence  thereon  or  by  substantial  enclosure. 

New  Mexico. 

Lincoln-Lucky  d  Lee  Min-.  Co,  r.  Hendry,  9  N.  M.  149,  50  Pac.  330  (1897). 
In  an  ejectment  where  both  parties  are  trespassers,  plaintiff  may  recover 
if  he  can  show  prior  possession  in  himself  and  a  subsequent  entry  and 
ouster  by  defendant,  whether  that  entry  is  on  or  under  the  surface.  "We 
hold  the  rule  to  be  the  same  as  to  all  character  of  lands,  and  that  there 
can  be  no  distinction  between  an  ouster  upon  the  surface  and  an  ouster 
beneath  the  surface,  except  in  cases  arising  under  the  mining  laws  by 
virtue  of  section  2322,  Rev.  Sf  * 

Oregon. 

Bishop  r.  Baisley,  2S  Or.  119,  41  Pac.  9.'{(>  (1895).  Where  a  person  en- 
(U^avoiliig  to  establish  a  hH-atioii  uinni  a  claim  whoreoii  there  lias  t,or.'ii  a 
prior  location  seeks  to  prove  that  the  right  under  such  ju'ior  location  is 
forfeited  for  failure  to  perform  assessment  work,  he  nuist  specially  p!ead 
sncli  forfeiture.     T'nless  so  plea(le<l,  it  may  not  be  given  in  (evidence. 

Crown  Point  Min.  Co.  v.  Crismon.  39  Or.  364,  65  Pac.  87  (1901).  A 
plaintiff  in  actual  possession  of  a  mining  claim  may  bring  a  bill  in  equity' 
to  determine  an  adverse  claim  and  to  quiet  the  plaintiff's  title  under  Hill's 
Ann.  Laws.   §  504. 

Utah. 

surer  City  Gold  cC-  Silrer  Min.  Co.  v.  Loicry,  19  Utah,  334,  57  Pac.  11 
(1899).  A  court  having  obtained  jurisdiction  of  all  parties  to  an  adverse 
suit  for  possession  of  a  mining  claim  may  grant  full  relief  and  restore 
possession  to  the  party  entitled  thereto. 
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Copper  Globe  Min.  Co.  v.  Allman,  23  Utah,  410,  64  Pac.  1019  (1901).  "Ab 
the  defendants  were  in  actual  possession  at  and  before  the  Institution  of 
this  suit  under  a  location  the  validity  of  which  was  attacked  by  the  plain- 
tiff only  on  the  ground  of  the  previous  location  of  the  Copper  Globe  No. 
4,  the  burden  was  upon  the  plaintiff  to  show  that  the  previous  location 
was  made  and  perfected  in  compliance  not  only  with  the  laws  of  the 
United  States,  but  also  with  such  provisions  of  the  statutes  of  the  state 
relating  to  the  location  of  mining  claims  as  are  not  inconsistent  with  the 
United  States  statutes." 

Washington. 

Protective  Min.  Co.  v.  Forest  City  Min.  Co.,  51  Wash.  643,  99  Pac.  1033 
(1909).  In  an  action  to  quiet  title  to  a  mining  claim  against  a  prior 
locator,  plaintiff  is  not  required  to  allege  an  actual  discovery  of  minerals 
on  the  claim,  or  to  excuse  absence  of  such  allegation  by  suggesting  a  reloca- 
tion of  an  abandoned  claim ;  it  is  enough  to  allege  ownership  and  possession 
and  d^endant's  adverse  claim.  And  though  discovery  is  not  proven,  :i 
defective  location  notice,  when  coupled  with  possession  gained  under  peace- 
able entry,  is  sufficient  color  of  title  to  warrant  recovery,  defendant  having 
no  legal  rights  in  the  claim. 

National  Mill,  d  Min.  Co.  v.  Piccolo,  54  Wash.  617,  104  Pac.  128  (1909). 
"In  an  action  to  recover  possession  of  a  mining  claim  the  complaint  need 
not  be  different  from  that  required  In  possessory  actions  generally.  It  is 
sufficient  to  allege  ownership  and  right  of  possession,  and  that  the  defend- 
ant wrongfully  entered  thereon."  "The  means  by  which  the  possessor  \b 
entitled  to  j^ossession  are  matters  of  evidence."  It  is  not,  therefore,  neces- 
sary to  allege  the  performance  of  the  acts  constituting  a  valid  location. 

In  possessory  actions  to  recover  unpatented  mining  claims,  the  rule  of 
ejectment  that  the  plaintiff  must  recover  on  the  strength  of  his  own  title 
and  not  Oil  the  weakness  of  his  adversary's  does  not  apply.  In  actions  of 
this  sort  the  better  title  prevails. 

The  defendant  in  such  an  action  who  ousted  the  plaintiff  who  had  been 
in  possession  for  eight  years  cannot  take  advantage  of  technical  insuf- 
ficiency in  the  description  in  the  location  notice  which  could  not  and  did 
not  mislead  him. 

III.   CONVrTANCE  OF  MiNINO  OLAIMS  BEFOBE  PATENT.   STATUTE  OF  FRAUDS. 

p.  338. 

United  States. 

Schcel  r.  Alhamhra  Min.  Co.,  79  Fed.  821  (1897).  C.  C.  D.  Nev.  "A 
tunnel  right  through  a  specific  piece  of  ground  is  a  right  to  enter  ijpon  and 
occupy  the  ground  for  the  purpose  of  prosecuting  work  in  the  tunnel,  and 
to  extract  therefrom  waste  rock  or  earth  necessary  to  complete  the  running 
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of  the  tunnel,  and  making  such  use  thereof,  after  completion,  as  may  be 
necessai*}*  to  work  the  mining  ground  or  lode  owned  by  the  party  running 
the  tunnel.  By  implication  the  grant  of  such  a  right  carries  with  It  every 
Incident  and  appurtenant  thereto  Including  the  right  to  dump  the  waste 
rock  at  the  humth  of  the  tismiel  on  the  land  owned  by  the  grantorn  at  the 
time  of  the  conveyance  of  the  tunnel  right,  such  right  or  easement  being 
necessary  for  the  full  and  free  enjoyment  of  the  tunnel  right" 

8t  Louis  Min.  d  M.  Co,  v.  Motitana  Min.  Co.,  171  U.  S.  650,  43  Law.  Ed. 
320  (1898).  ** Where  there  is  a  valid  location  of  a  mining  claim  the  area 
becomes  segregated  from  the  public  domain  and  the  property  of  the  locator. 
There  Is  no  Inhibition  in  the  Mineral  I>ands  Act  against  alienation,  and 
he  may  sell  it,  mortgage  it  or  part  with  the  whole  or  any  portion  of  it  as 
he  may  see  fit." 

Snow  f.  Xclson,  133  Fed.  303  (1902).  C.  C.  D.  Nev.  It  is  assumed  by 
the  court  in  this  ca^e  that  an  agreement  for  the  conveyance  of  a  mining 
claim  before  patent  obtained  must  be  in  compliance  with  the  statute  of 
frauds. 

Colorado. 

Sears  v.  Taiflor,  4  Colo.  38  (1877).  Title  by  occupation  is  an  Interest  In 
real  estate  "under  our  statute,"  and  Is  the  subject  of  conveyance  by  deed. 
It  cannot  be  conveyed  by  parol. 

Montana. 

Butte  Hanhcarc  Co.  v.  Frank,  25  Mont.  344,  05  Pac.  1  (1901).  See  this 
case  on  page  390,  above. 

South  Dakota. 

Reagan  r.  McKibhen,  11  S.  D.  270,  76  N.  W.  943  (1898).  An  agreement 
to  locate  a  mining  claim  In  the  name  of  one,  for  the  benefit  of  or  In  trust 
for  another,  is,  If  made  prior  to  the  location,  valid,  though  not  In  writing. 
But  after  the  location  Is  In  fact  made  the  claim  becomes  real  property,  and 
no  agreement  to  convey  it,  or  any  part  of  it,  and  no  declaration  of  tru<it 
In  regard  to  It,  would  be  binding  uiK>n  the  locator,  unless  evidenced  by 
writing  within  the  terms  and  requirements  of  the  statute  of  frauds. 

Washington. 

Phoenix  Min.  d  Mill.  Co.  v.  Scott,  20  Wash.  48,  54  Pac.  777  (1898). 
Under  the  laws  of  the  United  States,  the  estate  which  a  locator  has  In  a 
mining  claim  may  be  conveyed  by  himself  alone  without  his  wife  becoming 
a  party  thereto,  and  the  Washington  statute  (Balllnger's  Code,  {4491). 
which  requires  both  husband  and  wife  to  Join  In  the  conveyance  of  com- 
munity real  estate,  must  be  construed  as  having  no  application  to  the 
estate  which  Is  held  by  such  locator. 
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A,    Ewpendiiure. 


pp.  347,  348.  In  the  interval  since  the  publication  of  the  first 
volume  of  this  work,  the  land  department  has  made  two  im- 
portant changes  in  its  construction  of  that  part  of  Rev.  St.  2323 
which  relates  to  the  filing  of  the  surveyor  general's  certificate  as 
to  expenditure  upon  the  claim. 

First.  The  rule  laid  down  in  the  circular  of  December  14,  1885 
(4  L.  D.  374),  that  if  the  application  embraced  several  claims 
it  wag  not  necessary  that  $500  worth  of  improvements  be  put 
upon  each  claim,  but  the  expenditure  of  $500  was  sufficient  for 
the  group,  was  changed  in  the  regulations  of  December  15,  1897 
(25  L.  D.  561),  par.  53,  of  which,  as  amended  March  14,  1898  (26 
L.  D.  378),  is  the  same  as  par.  48  of  the  present  regulations.  The 
certificate  must  now  show  that  $500  worth  of  labor  has  been  ex- 
pended or  improvements  made  on  each  claim,  or  if  the  applicatioa 
embraces  several  claims  held  in  common,  that  an  amount  equal 
to  $500  for  each  claim  has  been  expended  upon  and  for  the 
benefit  of  the  entire  group.  Not  only  is  this  construction  justified 
by  the  language  of  the  statute,  and  required,  in  order  that  the 


403 


404  THE  LAW  OF  MINES  AND  MINING. 

system  might  be  uniform,  but  a  necessity  for  the  change  in  the 
rule  arose  from  the  abuse  to  which  it  was  subject  (27  L.  D.  91). 
Fairness,  however,  to  those  who  had  already  filed  applications 
or  were  about  to  do  so,  required  that  the  exception  contained  in 
the  proviso  should  be  made  in  their  favor. 

Second.  The  previous  ruling  that  the  requirement  that  the  cer- 
tificate of  expenditure  must  be  filed  within  the  period  of  publica- 
tion was  mandatory  has  been  revised.  That  provision  of  the 
statute  is  now  held  to  be  directory.  The  question  involved  in  the 
proof  of  expenditure  lying  between  the  applicant  and  the  gov- 
ernment and  not  affecting  third  parties,  such  proof  may  be  con- 
sidered by  the  department  although  filed  after  the  expiration  of 
the  period  of  publication.  But  it  would  seem  that  the  expenditure 
must  have  been  previously  made. 

Since  it  is  a  question  between  the  government  and  the  applicant 
only,  it  cannot  come  into  controversy  in  the  courts,  but  is  ex- 
clusively for  the  land  department.  In  this  it  is  essentially  differ- 
ent from  annual  work.  That  being  a  condition  of  the  retention 
of  possessory  title,  and  in  no  sense  a  condition  of  obtaining  title, 
the  department  does  not  concern  itself  therewith.  The  former 
rule  that  proof  of  the  performance  of  annual  work  must  be  made 
as  a  part  of  the  *' compliance  with  the  terms  of  this  chapter"  (4 
L.  D.  374.    See  vol.  1,  p.  349)  no  longer  prevails. 

In  the  case  of  placer  claims  on  surveyed  land,  a  survey  is  of 
course  unnecessary.  The  department  consequently  does  not  in 
this  case  require  proof  of  expenditure  by  certificate  of  the  sur- 
veyor general,  but  will  permit  the  expenditure  to  be  shown  by 
other  satisfactory  evidence. 

United  States. 

United  States  v.  King,  27  C.  C.  A.  500,  83  Fed.  188  (1897).  9th  C31rc. 
"The  surveyor  general  was  required  by  law  to  furnish  the  certificate  ais 
to  the  character  and  value  of  the  labor  performed  and  iniprovements  made 
upon  the  claim.  The  suflaclency  of  such  labor  and  Improvements  was  a 
matter  to  be  determined  by  him  from  liis  own  dhservatioiis  or  those  of 
his  deputy  or  from  the  testimony  of  i  ersons  having  knowledge  of  the  sub- 
ject." 

Willitt  V.  Baker,  133  Fed.  937  (1904).  C.  C.  W.  D.  Ark.,  Harrison  DW- 
sion.  After  an  adverse  claim  is  filed  it  is  not  necessary  for  the  adverse 
claimant  to  file  the  certificate  of  the  surveyor  general  of  the  United  States 
showing  that  he  has  expended  $500  worth  of  labor  or  made  that  value  of 
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ImproYements  on  the  claim,  as  required  by  Rev.  St  2325,  until  the  suit 
brought  in  support  of  the  adverse  has  been  determined.  But  lie  cnunot  he 
permitted,  after  the  determination  of  such  suit,  to  perform  the  assessment 
work  for  preceding  years,  or  to  perform  the  $500  worth  of  work,  which 
Is  essential  to  enable  him  to  procure  a  jmtent 

Montana. 

Wilson  V.  Freeman^  29  Mont  470,  75  Pac.  84,  68  L.  B.  A.  833  (1904).  In 
an  action  brought  in  support  of  an  adverse  claim  filed  against  an  applica- 
tion for  patent  to  a  mining  claim,  the  question  as  to  whether  the  applicant 
had  placed  upon  the  claim  $500  worth  of  work  or  liiiproveiiieiits  <  aniioi 
come  into  controversy,  but  is  a  question  exclusively  for  the  land  office,  aiitl 
the  applicant  may  complete  such  work  and  improvements  ni  any  Uiiio  ho- 
fore  actually  making  his  final  entry  in  the  land  office. 

Land  Office  Decisions. 

The  affidavit  accompanying  the  application  stated  that  "said  improve- 
ments consist  of  reservoirs  and  ditches  and  mining  tools  on  said  claim, 
also  tail  race."  This  is  not  sufficiently  full  and  explicit  Mining  tools 
cannot  be  considered  as  part  of  the  expenditure.  The  improvements  should 
be  itemized.  The  applicant  was  given  an  opportunity  to  show  what  the 
improvements  were  and  their  value.    Adams  v*  Quijadat  25  L.  D.  24  (1897). 

The  requirement  that  proof  of  expenditure  shall  be  filed  during  the  period 
of  publication  is  directory  only  and  not  mandatory  as  to  time;  proof  filed 
after  the  expiration  of  that  period,  showing  expenditure  made  in  due  time^ 
will  be  considered.  Little  Pet  Lode,  4  L.  D.  17,  and  Milton  v.  Lamb,  22  L. 
D.  339,  overruled. 

In  the  case  of  a  placer  claim  upon  surveyed  land,  proof  of  expenditure 
reed  not  be  made  by  certificate  of  the  surveyor  general.  Proof  by  affidavits 
of  credible  witnesses  is  sufficient. 

**This  claim  being  located  upon  surveyetl  lands  and  conforniiiiji;  to  lesal 
subdivisions,  no  further  survey  or  plat  is  required,  and  the  si>ecial  reasoa 
for  requiring  the  certificate  of  the  surveyor  general  in  lode  claims  does  not 
exist  To  require  such  a  certificate  would  be  to  put  the  claimant  to  a  con- 
siderable expense  for  the  services  of  a  dt^puty  mineral  snrv<\vnr  w!io  \'-  »^'i  l 
have  no  duty  to  perform  but  to  examine  and  report  on  the  labor  and  Im- 
provements." Draper  r.  Wdls,  25  L.  I>.  r.r.O  (ISJ)T).  tol].'\vc<!  in  /  loj/d  ,. 
Montgomerif,  26  L.  D.  122  (1898). 

On  a  showing  of  an  expenditure  for  the  common  benefit  of  several  loca- 
tions embraced  in  one  application,  the  department  will  not  undertake  to 
determine  whether  such  a  plan  of  development  will  be  effective  or  not  I' 
k  apiiears  that  the  expenditure  was  made  in  good  faith  and  for  the  pur- 
poses alleged.     Hughes  r.  Ochsner,  26  L.  D.  .'40  (isns)  ;  ItL.  27  L    P.  :m»  ^ 

Where  expenditure  is  done  upon  an  adjoining  claim  belonging  to  appli- 
cant,  of  whjch  the  sun'eyor  general  makes  a  descriptive  retiin>.  tl'e  orfi<e 
will  re«iuire  a  certificate  of  the  surveyor  general  as  to  the  statutory  ex- 
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l>enditure.  "Even  if  this  claim  is  one  of  a  group  belonging  to  the  aiidleuitr 
the  fact  is  that  this  is  au  independent  application  for  a  jwtent  wliich  doeb 
not  include  any  other  claim.  Mining  work  done  on  one  claim  for  the  bene- 
fit of  that  and  other  adjoining  claims  constituting  a  group  with  a  commoD 
ownership  may  be  credited  to  the  adjoining  claims  as  well  as  to  the  claim  om 
which  the  work  is  actually  done,  but  the  fact  that  Buch  work  has  been  done 
and  its  relation  to  the  claim  sought  to  be  patented  must  be  fully  shown  * 
Clark's  Pocket  Quartz  Mine,  27  L.  D.  851  (1898). 

•  The  expense  of  keeping  a  watchman  to  care  for  the  works,  machinery  and 
buildings  of  a  develoi)ed  mine  which  has  been  worked,  but  in  which  mining 
operations  have  been  temporarily  suspended,  may  be  properly  Included 
m  annual  expenditures  (Lockhart  v.  Kollins,  2  Idaho,  503.  21  Pac.  41.^, 
vol.  1,  p.  27(>,  followed).  Where  the  compensation  of  such  watchman  was 
the  use  and  occupation  of  a  building  on  the  property,  the  value  of  this 
use  can  be  allowed  as  a  credit  on  the  assessment  account.    Tripp  v.  Dunphy, 

28  L.  D.  14   (1S99). 

Where  an  application  for  patent  embraces  several  locations  held  in  com- 
mon, and  is  made  and  i)assed  to  entry  prior  to  July  1.  lsi)8.  ]»nK)f  of 
exi)enditnre  of  $500  on  the  group  is  sufficient  under  amended  rule  5.3.  Minim; 
Regulations  (20  L.  D.  378).  liohnt  K.  Hq1(\  2S  I..  I).  524  (1W)J))  ;  May- 
Hoicer  Qohl  Min.  Co,,  29  L.  I).  7   (1890)  ;    Brady's  Mortgagee  r,  Ilatri^:, 

29  L.  D.  89  (1899). 

Improvements  located  on  the  ground  of  conflicting  and  excluded  claims 
cannot  be  included  in  the  estimate  of  expenditure.  Hiddtn  l^na-xurr  Lode, 
29  L.  D.  150  (1899).  But  in  consideration  of  the  apparent  good  faith  of 
the  applicant,  who  by  reason  of  the  exclusion  of  the  conflict  has  lost  work 
upon  which  he  relied,  he  is  allowed  nine  months  within  which  to  make  the 
necessary  expenditure  and  file  the  certificate  of  the  sun'eyor  general  in 
proof  thereof  with  a  view  of  submitting  the  entry  to  the  board  of  equitable 
adjudication.     Hidden  Treasure  Lode,  29  L.  D.  315  (1899). 

The  statutory  requirement  that  proof  of  expenditure  to  the  amount  of 
$500  shall  be  filed  during  the  period  of  publication  is  directory  only,  not 
mandatory ;  proof  filed  after  the  expiration  of  that  period,  showing  expen- 
diture in  due  time,  may  be  considered.  Nielson  v.  Champagne  Min.  d  Mill, 
Co,,  29  L.  D.  491   (1900). 

The  proviso  to  rule  53  has  no  application  where  the  failure  of  applicant 
to  pass  to  entr>'  before  July  1,  1898,  is  due  to  his  delay  in  furnishing  the 
surveyor  general's  certificate  as  to  expenditure.  Augusta  SchUsscfiger,  29 
L.  D.  495  (1900). 

The  proviso  to  Rule  53,  Mining  Regulations,  Is  not  applicable  if  the 
records  fail  to  show  that  the  application  was  prevented  from  being  passed 
to  entry  prior  to  July  1.  1898.  by  protest  or  adverse  claim.  B.  P.  O.  E, 
Gold  Min,  Co.,  29  L.  D.  C05  (1900). 

The  fact  that  requisite  expenditure  is  not  shown  to  have  been  made 
prior  to  the  expiration  of  the  period  of  publication  is  immaterial,  where  a 
new  notice  is  subsequently  published  and  posted  under  which  proof  of  ex- 
penditure is  regularly  furnished.    Rex  Lode  Claim,  29  L.  D.  635  (1900). 
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The  iierforiuaiice  of  annual  labor  is  not  a  condition  of  obtaining  patent. 
See  following  etises  on  page  341).  McEvoi/  i\  Mcgginson,  29  L.  D.  1<)4  (1890)  ; 
Opie  r.  Auburn  Qold  Min.  d  Mill.  Co,,  29  L.  D.  230  (1899)  ;  R.  Wolenherff, 
29  L.  D.  302  (1S99)  ;  Xielson  v.  Champagne  Min,  d  Mill  Co.,  29  L.  D.  491 
(1900). 

"From  the  authorities  cited  and  considerations  stated,  the  following  con- 
clusions are  fairly  dedudble: 

L  Labor  and  improTements,  within  the  meaning  of  the  *  statute,  are 
deemed  to  have  been  had  upon  a  mining  claim,  or  upon  several  claims  held 
in  common,  when  the  labor  is  performed  or  the  Improvements  are  made  in 
order  to  facilitate  the  extraction  of  minerals  from  the  claim,  or  the  claim4 
in  common,  as  the  case  may  be,  though  such  labor  and  Improvements  may 
in  fact  be  outside  the  limits  of  the  claim,  or  claims  in  common,  or  on  only 
one  of  the  several  claims  held  in  common. 

2.  In  order  that  labor  performed  or  Improvements  made  upon  one  of 
several  mining  claims  held  in  common,  or  upon  ground  outside  the  limits 
of  such  claims,  may  be  accepted  in  satisfaction  of  the  statute  as  to  all  the^ 
claims  so  held,  such  claims  must  be  adjoining  or  contiguous,  so  that  each 
claim  thus  associated  may  be  benefited  by  the  work  done  or  improvements 
made. 

3.  Where  expenditure  in  labor  or  improvements  relied  on  is  had  on  one 
only  of  several  adjoining  or  contiguous  claims  held  in  common,  it  is  incum- 
bent upon  the  applicant  for  patent  to  the  claims  so  held  to  show  that 
such  expenditure  was  intended  to  aid  in  the  development  of  all  the  claims, 
and  that  the  labor  and  improvements  are  of  such  a  character  as  to  redound 
to  the  benefit  of  all. 

4.  Where  the  labor  and  luiprovenients  are  not  upon  the  claim,  or  upon 
any  of  several  adjoining  or  contiguous  claims  held  in  common,  but  outside 
thereof,  it  is  likewise  incumbent  upon  the  applicant  for  patent  to  such 
claim  or  claims  In  common  to  show  that  the  labor  and  improvements  were 
intended  to  aid  in  the  development  of  the  claim,  or  claims  in  common,  as 
the  case  may  be,  and  are  of  a  character  suitable  for  the  purposes  intended. 

5.  Labor  or  Improvements  intended  for  the  common  benefit  of  several 
noncontiguous  mining  claims  cannot  be  apportioned  to  the  different  claims 
in  satisfaction  of  the  required  expenditure  thereon,  for  the  reason  that  to 
do  so  would  be  to  credit  each  claim  with  an  expenditure  made  in  part  for 
the  benefit  of  other  claims  not  associated  therewith  as  claims  held  in  com- 
mon within  the  meaning  of  the  law."  Copper  Glance  Lode,  29  L.  D.  542 
(1900). 

Under  amended  regulations  of  March  14,  1898  (26  L.  D.  878) ,  it  is  suf- 
ficient, in  the  case  of  an  application  embracing  several  locations  held  in 
common,  to  prove  before  the  period  of  publication  has  terminated  an  ex- 
penditure of  $500  on  the  group,  if  the  application  would  have  passed  to 
entry  before  July  1,  ISOS.  Where  publication  of  notice  of  an  application 
would  not  have  been  completed  until  July  2,  1898,  the  fact  that  an  adverse 
is  filed  June  29,  1898.  does  not  bring  the  application  within  the  exception. 
The  delay  in  publication  would  have  prevented  the  application  from  passing 
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to  entry  on  July  1,  1898,  even  had  no  adverse  been  filed.  Tenderfoot  d 
Other  Lodes,  30  L.  D.  200  (1900). 

Where  a  person  relocates  a  claim,  on  which  a  tunnel  has  been  driven  of 
the  value  of  $500  or  over  a  long  time  before,  for  the  benefit  of  another 
claim,  such  relocator  may  not  pay  $500  to  those  who  drove  the  tunnel,  but 
who  have  lost  all  right  to  the  land  wherein  it  is,  and  have  that  $500  con- 
sidered as  the  $500  worth  of  **labor  expended  or  improvements  made  upon 
the  claim  by  himself  or  grantors,"  required  by  Rev.  St  2325.  Yankee  Lode 
Claim,  30  L.  D.  289  (1900). 

Work  done  on  a  claim  by  a  locator  who  subsequently  abandoned  the 
claim  cannot  be  credited  to  a  subsequent  locator  as  part  of  the  $5(X)  worth 
of  work  required  to  be  done  by  the  claimant  or  his  grantors,  under  Rev. 
St.  2325. 

A  tunnel  lying  wholly  within  the  excluded  portion  of  tin  application  for 
patent  to  a  mining  claim,  which  does  not  tend  to  the  development  of  any 
part  of  the  claim  not  excluded  and  would  not  tend  thereto  If  extended 
along  its  course  according  to  the  original  plan,  as  it  would  continue  in  ex- 
cluded ground  until  it  passed  without  the  exterior  limits  of  the  claim,  can- 
not be  included  as  part  of  the  required  $500  worth  of  work.  Russell  v, 
Wilson  Creek  Consol,  Min,  d  Mill,  Co,,  30  L.  D.  322  (1900). 

The  value  of  a  tunnel  driven  for  the  purpose  of  developing  and  working 
a  number  of  contiguous  claims  owned  by  the  same  person  may  be  credited 
to  the  $500  worth  of  labor  expended  or  improvements  made  to  fulfill  the 
requirement  of  Rev.  St.  2325,  even  though  all  the  claims  be  not  embraced 
in  the  same  application  or  entry  and  even  though  the  work  were  not  done 
for  the  puri)ose  of  complying  with  the  requirement  of  §2325.  The  rule 
applicable  to  work  done  to  comply  with  this  section  Is  the  same  as  that 
governing  Rev.  St.  2324,  in  regard  to  annual  assessment  work,  viz.,  that 
where  "the  same  person  or  company  owns  several  contiguous  mining 
claims  capable  of  being  advantageously  worked  together,  and  one  general 
system  has  been  adopted  for  the  purpose  of  developing  them  all,  the  value 
of  the  work  done  and  improvements  made  annually  for  their  development 
pursuant  to  such  system,  whether  done  on  only  one  of  the  claims  or  outside 
of  all  of  them,  is  available  toward  meeting  the  requirement  as  to  annual 
expenditure  for  the  several  claims."  Zephyr  ds  Other  Lode  Min,  Claims, 
30  L.  D.  510  (1901). 

A  quartz  mill  situate  on  other  mining  lands  of  the  applicant,  half  a  mile 
distant  from  the  claims  embraced  in  the  entry,  cannot  be  accepted  as  an 
improvement  made  for  the  benefit  of  those  claims  within  the  meaning  of  the 
statute.  "I^bor  or  improvements  to  be  so  credited  must  actually  promote 
or  directly  tend  to  promote  the  extraction  of  mineral  from  the  land,  or 
forward  or  facilitate  the  development  of  the  claim  as  a  mine  or  mining 
claim,  or  be  necessary  for  its  care  or  the  protection  of  the  mining  worka 
thereon  or  pertaining  thereto."  Subject  to  this  general  rule,  the  determina- 
tion in  each  case  must  depend  ui>on  the  facts  of  that  case.  Highland  Marie 
d  Manilla  Lode  Min,  Claims,  31  L.  D.  37  (1901). 
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An  excavation  made  upon  one  of  a  group  of  placer  claims,  containing 
a  deposit  of  marble  so  near  the  surface  as  to  be  most  advantageously  re- 
moved by  quarrying,  Is  not  such  an  improvement  as  will  be  accepted  as 
expenditure  for  the  group  of  claims. 

"It  is  now  well  settled  that  Improvements  made  upon  one  or  wholly 
outside  of  several  claims  held  in  common  are  acceptable  in  satisfaction  of 
the  statutory  requirements  only  where  the  claims  are  contiguous  and  where 
such  improvements  tend  to  facilitate  the  extraction  of  the  minerals  con- 
tained in  the  claims.  The  situation  disclosed  in  most  of  the  decided  cases 
is  that  of  a  shaft  sunk  upon  or  tunnel  driven  from  one  of  the  claims,  or 
without  the  group,  to  reach  the  veins  or  ledges  of  each  at  a  depth  which 
would  render  the  cost  of  separate  shafts  or  drifts  excessive  and  sometimes 
prohibitive;  or  of  the  construction  of  a  flume  and  the  Introduction  of 
water,  for  the  purpose  of  washing  placer  minerals  from  each  claim.  But 
whether  lode  or  placer,  it  must  appear  that  the  entire  group  will  integrally 
profit  by  the  work  done  upon  one  or  more  (or  wholly  outside)  of  such 
claims.  The  lal>or  or  improvements  so  performed  or  made  must  be  of 
such  character  as  to  promote  the  development  of  each  claim.  (See  Smelt- 
ing Co.  V.  Kemp.  104  U.  S.  636,  655,  26  Law.  Ed.  875 ;  Jackson  v.  Roby,  109 
U.  S.  440,  445,  27  Law.  Ed.  000.) 

'Tt  is  manifest  that  the  surface  excavation  or  open  cut  made  upon 
claim  No.  4  of  the  Kosciusko  Group  does  not  bring  the  remaining  claims 
any  nearer  development  than  they  were  prior  thereto.  The  deposit  of  mar- 
ble is  shown  to  be  superficial — covered  by  at  most  but  a  few  feet  of  soil — 
and  plainly  susceptible  of  removal  only  by  means  of  quarries.  In  thf> 
very  nature  of  such  a  form  of  deposit  actual  work  upon  the  surface  of  such 
a  claim  is  indispensable  to  the  extraction  of  the  mineral  which  composes 
the  deposit  Neither  by  shafts,  tunnels,  flumes  nor  any  of  the  methods  used 
in  the  development  of  a  group  of  lode  or  ordinary  placer  claims  can  such 
superficial  formation  be  practically  mined.  The  quarry  opened  upon  claim 
No.  4  has  no  tendency  to  facilitate  the  extraction  of  the  mineral  of  its  com- 
panion claims,  but  obviously  tends  to  the  development  of  that  claim  alone; 
and,  as  said  In  Jackson  v.  Roby,  supra,  *The  law  does  not  apply  to  cases 
where  several  claims  are  held  In  common,  and  all  the  expenditures  made 
are  for  the  development  of  one  of  them  without  reference  to  the  develoiv 
ment  of  the  others.*"  Elmer  F,  Cassel,  32  L.  D.  85  (1903),  followed  In 
Schirm-Cany  d  Other  Placers,  37  L.  D.  371  (1908). 

Improvements  for  the  common  benefit  of  a  number  of  claims  will  not 
avail  as  expenditures  for  a  claim  some  of  the  co-owners  of  which  have  no 
interest  in  the  other  claims.  They  do  not  constitute  a  group  of  claims  "held 
in  common"  within  the  meaning  of  Rev.  St.  2324.  Black  Lead  Lode  Ex- 
tension, 32  L.  D.  595  (1904). 

"An  aggregate  exi)enditure  in  lal)or  or  Improvements  upon  one  of  several 
contiguous  claims  held  In  common  is  acceptable  In  satisfaction  of  the 
statutory  requirement  only  when  such  expenditure  actually  promotes,  or 
directly  tends  to  promote,  the  practically  contemporaneous  development 
of  all  the  claims  concerned.    A  scheme  of  successive  development  of  such 
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claims,  In  the  absence  of  an  expenditure  for  the  direct  benefit  of  each, 
js  not  within  the  spirit  of  the  privilege  accorded  by  the  statute,  as  it  does 
not  directly  tend  to  facilitate  the  extraction  of  mineral  from  each  claim  at 
the  time  the  expenditure  therefor  is  made."  Wood  Placer  Min.  Co.,  32  L. 
D.  401   (1S04). 

The  requirement  as  to  expenditure  is  not  dispensed  with  where  the 
application  is  based  on  a  claim  under  the  statute  of  limitations,  for  which 
provision  is  made  in  Kev.  St.  2332.  Capitol  No.  5  Placer  Min.  Claim,  34  U 
D.  4(:2  (1900).    This  overrules  J.  P.  Sears,  Copp,  312,  vol.  1,  p.  351. 

The  cost  of  the  construction  of  such  portions  of  wagon  roads,  used  for 
the  transiwrtatiou  of  supplies  to,  and  ore  from,  the  claims,  as  extend  be- 
yond the  boundaries  of  the  claims,  will  not  be  accepted  as  ezp^iditore 
upon  the  claims.  "The  connection  between  the  outlying  portions  of  the 
roads  and  active  mining  operations  or  development  is  too  remote  to  Jastify 
their  acceptance  as  a  credit."  Douglas  d  Other  Lodes,  34  L.  D.  56G 
(1006). 

**It  is  well  settled  that  improvements  made  upon  one  or  more  of  several 
contiguous  claims  held  in  common  may  be  acc^ted  In  satisfaction  of  the 
statutory  requirement  only  where  the  purpose  of  such  Improvements  Is  to 
facilitate  the  extraction  of  mineral  from  the  claims,  and  the  Improvements 
are  of  sum  character  as  to  redound  to  the  benefit  of  all  claims  in  this 
respect.  It  must  appear  that  each  one  of  the  claims  constituting  the  group 
will  profit  by  the  work  done  or  Improvements  made  upon  one  or  more  of 
Fuch  claims. 

"Assuming  that  the  mineral  exists  in  a  practically  continuous  mass  in  the 
body  of  the  mountain  and  extends  under  the  surface  of  the  entire  group  of 
claims  embraced  in  the  entry,  it  does  not  appear  how  the  tunnels  relied 
ui>on.  whirh  are  projected  away  from  and  at  a  point  high  above  the  biiF- 
face  o!"  the  excluded  claims,  could  in  an^*  manner  aid  in  the  extraction  of 
mineral  from  such  excluded  claims,  or  could  tend  to  promote  their  develop- 
nif»nr.  Tl»e  tunnels  If  continued  in  their  projected  courses  would  noi  reach 
the  derxisir  under  the  surface  of  the  excluded  claims,  and  could  not  by  any 
possibility  be  utilized  for  their  benefit."  They  do  not  therefore  satisfy  the 
statutory  re(iuirement.     Lairson  Butte  Cunnol.  Copper  Afinr,  34  L.  1).  <ir»r> 

•:ioof;.». 

"Where  several  contiguous  mining  claims  are  held  in  common  and  expen- 
ditures are  made  upon  an  improvement  which  is  Intended  to  aid  in  the 
development  of  the  claims  so  held,  and  which  is  of  such  character  as  to  re- 
dound to  the  benefit  of  all,  such  a  general  Improvement  is  called  a  common 
Improvement.  In  legal  contemplation  these  terms  import  a  single,  distinct 
entity,  not  subject  to  physical  subdivision  or  apportionment  in  its  applica- 
tion to  the  claims  Intended  to  be  benefited  by  it.  The  entire  body  of  daima 
held  in  common,  the  group  as  it  is  ordinarily  denominated,  not  the  indi- 
vidual claims  separately  considered,  is  the  beneficiary  on  the  one  hand, 
while  on  the  other  the  common  improvement  in  its  entirety  Is  the  means 
or  agency  effecting  the  common  development  or  the  community  benefit." 
In  this  case  23  claims  were  embraced  in  the  group,  and  the  common  Im- 
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proveuieut.  a  lujiiu  shaft,  was  valued  at  $4,()00.  It  was  sought  to  credit 
$200  each  to  14  claims,  $300  each  to  C,  and  nothing  to  the  rest.  "Such  a 
method  of  nrhltrarily  adjusting  the  credit  to  be  derived  from  a  common 
working  shaft  merely  as  the  exigencies  of  the  case  seem  to  re<iuire  is 
destructive  of  the  essential  idea  inherent  in  the  term,  a  connnon  improve- 
ment. To  undertake  to  set  apart  or  api)ortion  a  physical  segment  or  sec- 
tion, or  an  arbitrary  fractional  part,  of  a  common  improvement,  and  ac- 
credit the  value  thereof  to  a  particular  claim,  is  in  violation  of  the  theory 
of  a  common  benefit  accruing  from  a  common  improvement."  There  was 
accordingly  credited  $200  to  each  claim. 

In  these  cases  the  department  should  he  fully  advise<l  as  to  the  total 
number  of  claims  embraced  in  tJie  group,  as  to  their  ownershii).  and  as 
to  their  relative  situations,  properly  delineated  upon  an  authenticated  plat 
or  diagram.  Jaiticfi  Carretto  d  Other  Lode  Claims,  35  L.  D.  361  (1907)  ; 
Mountain  Chief  No,  8  d  Mountain  Chief  No,  9  Lode  Min.  Claims,  36  L.JD. 
100  (1907). 

A  stamp  mill,  even  though  located  uiwn  and  used  exclusively  in  connec- 
tion with  the  claim,  cannot  be  accepted  as  an  iuiprovement  thereon.  It  in 
no  way  directly  facilitates  the  extraction  of  minerals  therefrom,  or  con- 
tributes to  its  development  as  a  mine.  Monster  Lode  Min,  Claim,  35  L.  D. 
493  (3907). 

"Only  with  respect  to  the  actual  production  of  salt,  by  the  usual 
processes,  could  a  saline  spring  or  deposit  be  consistently  regarded  as 
within  the  purview  of  the  mining  laws.  The  installation  of  bath  houses 
and  appurtenances,  to  which  the  salt  water  of  the  springs  is  led  by  conduitd 
and  there  used  for  bathing  purposes,  cannot  be  said  to  be  in  any  respect 
or  feature  mining,  and  those  utilities  cannot  be  regarded  as  in  any  sense 
mining  improvements."    Lore?//  Plaeer  Claim,  35  L.  D.  426  (1907). 

The  right  of  an  owner  of  a  vein  to  follow  it  on  its  dip  outside  his  side 
lines  does  not  include  the  right  to  use  the  sul)-surface  of  the  land  of  the 
adjoining  owner  to  run  drifts  for  the  purpose  of  reaching  or  developing 
another  claim.  Such  drifts  will  not  therefore  be  considered  as  expenditure 
upon  the  latter  claim.  Patten  v.  Conglomerate  Min,  Co,,  35  L.  D.  617 
(1907). 

Improvements  made  prior  to  the  location  of  the  claim  or  claims  to  which 
their  value  Is  sought  to  be  accredited  are  not  available  toward  meetin? 
the  requirements  of  the  statute  relative  to  expenditures.  Tough  Nut  No. 
2  d  Other  Lode  Min,  Claims,  36  L.  I).  9  (1907). 

'*There  Is  no  reason  why  an  owner  of  a  group  of  contiguous  mining  claims 
and  of  an  Improvement  constructed  for  their  common  development  and 
effective  to  that  end,  and  of  suflBcient  value  for  patent  purposes  as  to  the 
entire  group,  may  not,  instead  of  embracing  all  the  claims  In  one  application 
for  patent,  apply  for  and  obtain  patent  to  a  portion  of  such  claims,  basefl 
upon  their  due  share  or  Interest  in  the  common  Improvement ;  and  a  subse- 
quent break  In  the  common  ownership  by  a  sale  or  other  disposition  of 
one  or  more  of  the  patented  claims,  or  of  any  Interest  therein,  would 
furnish  no  bar  to  later  patent  proceedings  for  the  remaining  claims  of  the 
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group  based  ui>on  their  due  share  or  interest  in  the  same  common  Improve 
meut.  If  the  right  to  a  i)atent  for  the  entire  group  be  In  fact  earned  by  the 
(construction  of  a  common  improvement  of  a  character  and  value  effective 
and  sufficient  for  that  purpose,  it  can  make  no  difference  that  patent  for  all 
the  claims  is  not  applied  for  at  one  time,  or  that  a  part  may  be  patented 
and  disposed  of  t>efore  patent  to  the  remainder  is  applied  for."  Mountain 
Chief  No.  8  d  Mountain  Chief  No.  9  Lode  Min.  Claims,  86  L.  D.  100  (1007) « 

The  application  embraced  fourteen  claims  for  which  there  was  shown 
a  common  improvement  or  system  which  was  begun  after  the  location  of 
eight  of  the  claims,  but  before  the  location  of  the  other  six.  The  total 
value  of  the  Improvement  was  $11,000,  of  which  $7,000  had  been  expended 
before  the  location  of  the  last  six  claims  and  the  balance  afterwards.  Thitf 
was  held  to  be  sufficient.  It  was  not  necessary  to  apportion  the  expenditure 
made  after  the  location  of  the  six  claims  among  the  entire  fourteen.  "If 
the  requisite  benefit  to  the  group  is  shown,  or  to  the  extent  of  such  of 
the  claims  as  are  so  benefited,  and  the  elements  of  contiguity  and  conmion 
interest  In  the  claims  concerned  appear;  if  the  Improvement  represents  a 
total  value  sufficient  for  patent  purposes  for  the  number  of  claims  so  in* 
volved;  If  for  each  claim  located  after  the  partial  construction  of  the  im- 
{•rovement  the  latter  has  been  subsequently  extended  so  as  to  represent  an 
added  value  of  not  less  than  $500,  each  Is  entitled  under  the  law  to  a  share 
of  the  value  of  the  common  improvement  In  Its  entirety,  no  claim  receiving 
more  or  less  than  another  from  that  source,  .participating  therein  without 
distinction  or  difference;  and  as  to  each  the  statutory  requirement  in  that 
behalf  is  satisfied."    Aldeharan  Min.  Co.,  30  L.  D.  551   (1008). 

A  lime  kiln  erected  on  a  placer  claim  containing  a  deposit  of  limestone 
cannot  be  accepted  as  an  Improvement.  Like  the  stamp  mill  in  Monster 
Lode  M.  Claim,  above,  It  does  not  facilitate  the  excavation  of  the  limestone 
or  the  development  of  the  mine  as  such. 

Roads  cannot  be  treated  as  improvements  where  it  is  not  made  to  appear 
that  they  have  any  connection  with  actual  mining  operations  conducted 
on  the  claims  for  which  application  is  made.  Schirm-Carey  d  Other 
Placers,  37  L.  D.  371  (1008). 

No  part  of  a  wagon  road  lying  partly  without  and  partly  within  the 
limits  of  a  group  of  claims  will  be  acc^ted  as  an  improvement  thereon. 
"If  the  outlying  portion  of  such  a  road  is,  for  the  reason  stated  in  th.it 
decision  (Douglas  and  Other  Lode  Claims,  above),  unavailable  In  patent 
proceedings  as  a  mining  improvement,  a  portion  of  such  a  road  lying  with- 
in a  claim  would  seem  to  be  equally  unavailable;  for  it  is  manifest  that 
the  latter  portion,  if  used  only  for  the  purpose  of  transporting  supplies  to, 
and  ore  from,  a  claim,  is  no  more  intimately  connected  with  active  mining 
operations  thereon  than  would  be  a  portion  of  the  same  road,  similarly 
used,  lying  outside  the  limits  of  the  claim."  This  wa.s  the  only  purpose  for 
which  it  was  alleged  that  the  road  in  this  case  was  constructed  or  used. 
Farfjo  Group  No.  2  Ij)de  Claims,  37  L.  D.  404  (1909). 

Where  a  pla<^er  claim,  or  a  group  of  such  claims  held  In  common,  contain 
deposits  of  such  character  and  extent  as  to  permit  their    being    workcnl 
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more  economically  by  dredging  than  by  any  other  means,  a  dredge  which 
has  been  purchased  in  good  faith  and  is  actually  used  for  the  exclusive 
purpose  of  working  such  deposit,  and  which  has  not  been  used  as  the 
basis  for  patent  for  any  other  area,  may  be  counted  as  an  Improvement, 
and  its  cost  may  be  accredited  to  that  particular  claim  or  group.  Garden 
Gulch  Bar  Placer,  38  L.  D.  28  (1909). 


B.    Survey, 

p.  3S3.  Where  an  application  is  made  for  a  placer  claim  which 
is  on  land  already  surveyed,  and  conforms  to  legal  subdivisions, 
no  further  survey  or  plat  is  necessary;  but  where  the  claim  is 
for  a  fractional  part  of  a  subdivision,  a  survey  is  required.  See 
Land  Office  Eegulations  of  March  29,  1909,  pars.  34-38,  89-94,  and 
115-169. 

Montana. 

Basin  Min.  d  Concentrating  Co.  v.  White,  22  Mont.  147,  55  Pac.  1040 
(1899).  Where  one,  intending  to  apply  for  a  patent,  employs  a  United 
States  deputy  surveyor  who  by  mistake  excludes  from  the  survey  a  portion 
of  the  claim,  but  as  soon  as  he  discovers  the  mistake,  has  an  araende<1 
survey  made,  a  patent  for  the  entire  claim  will  be  granted  to  him,  notwith- 
standing the  adverse  claim  of  one  who  located  on  the  excluded  portion  of 
the  claim  and  made  Improvements  thereon  and  applied  for  a  patent  therefor 
before  the  amended  survey  was  made.  "We  know  of  no  principle  of  law 
by  which  the  owner  of  a  mining  claim  seeking  a  patent  can  be  deprived  of 
his  property  because  of  an  error  by  a  United  States  surveyor  In  the  survey, 
which  the  owner  in  good  faith  takes  steps  to  cure,  and  does  cure,  by  per- 
mission of  the  interior  department  within  a  few  days  after  his  discovery 
of  its  existence." 

Land  Office  Decisions. 

The  survey  of  a  claim  is  not  vitiated  by  the  fact  that  the  connecting 
line  with  the  public  survey  Is  more  than  two  miles  long,  where  each  comer 
is  connected  with  other  claims  that  have  been  officially  surveyed.  8.  U, 
istandart,  »  L.  D.  262  (1896).    But  see  L.  O.  Regs.  par.  36. 

A  patent  for  a  placer  claim  should  describe  the  ground  to  be  conveyed 
with  mathematical  accuracy,  and  where  such  accuracy  cannot  be  obtained 
under  an  application  which  embraces  lands  theretofore  surveyed  and  re- 
turned In  Irregular  "lots,"  an  additional  survey  will  be  required.  Holmes 
Placer,  26  L.  D.  660  (1898),  affirmed  29  L.  D.  368  (1899). 

To  Include  land  properly  subject  to  location  the  survey  of  a  claim  may 
be  extended  entirely  across  an  excluded  prior  location  and  the  end  line 
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established  within  au  excluded  junior  location.  War  Danvc  Lode,  29  L. 
D.  250   (lM)t)). 

The  claim  ai)i)lied  for  was  intersected  by  other  claims  subsequently 
located,  but  excluded  from  the  ai)i>Iication  so  tliat  to  the  west  of  these  there 
was  only  a  small  triangle  not  excluded.  **The  ground  within  the  said  tri- 
angle ai)i>ears  to  have  been  lawfully  embraced  within  the  H.  T.  location 
and  is  still  claimed  thereunder,  and  to  hold  such  ground  the  lines  of  survey 
of  tliat  claim  may  be  laid  ujwn  the  surface  of  said  conflicting  and  excluded 
claims."     JJUldvn  Treasure  Lode,  29  L.  D.  156  (1899). 

Where  more  than  one  claim  is  embraced  in  the  same  application,  the 
survey  and  plat  must  so  exhibit  the  boundaries  of  each  as  to  clearly  define 
them.     ArffilHtc  Ornamental  Stone  Co,,  29  L.  D.  585  (1900). 

If  after  the  issue  of  an  order  for  survey  a  relocation  is  made  embraclm; 
land  not  included  in  the  original  order,  a  new  order  must  be  obtained. 

Signature  to  an  application  for  survey  must  be  in  the  handwriting  of 
the  ai>plicaut,  his  agent  or  attorney.  Tipton  Gold  Min,  Co,,  29  L.  D.  718 
(1000). 

A  claim  legally  located  may  be  surveyed  according  to  its  lines  as  marked 
on  the  ground  even  though  the  surveyed  lines  may  fall  upon  lands  patented 
prior  to  the  survey.  *'Such  a  survey  would  be  regular  and  lawful  as  a 
l-asis  for  patent,  provided  sufficient  data  be  furnished  thereby  or  by  the 
re<'ords  of  the  surrounding  or  overlapping  i)a tented  claims  considered  in 
connection  therewith,  to  enable  the  government  in  issuing  its  patent  to 
make  proi>er  exclusion  from  the  patent  of  all  previously  patented  lands 
embraced  within  the  exterior  lines  of  the  survey." 

The  department  is  without  jurisdiction  after  patent  to  correct  mistakes 
made  in  the  survey  and  embodied  in  the  description,  as  long  as  the  patent 
remains  outstanding.  The  Mono  Fraction  Lode  Min.  Claim,  31  L.  D.  121 
(1901). 

Advantage  cannot  be  taken  of  §  2331,  Rev.  St.,  providing  that  "where 
l)lacer  claims  are  upon  surveyed  lands,  and  conform  to  legal  subdivision:*, 
no  further  survey  or  plat  shall  be  required,"  if  the  subdivisions  included 
in  an  entry  have  been  made  fractional  beaiuse  of  the  exclusion  therefrom 
of  conflicting  patented  lode  claims.  This  leaves  Irregularly  shaped  tracts, 
not  co-terminous  with  any  legal  subdivision,  and  a  survey  of  them  must 
be  made  and  filed.    Albert  B.  Knight,  30  L.  D.  227  (1900). 

A  survey  by  which  record  conflicts  with  prior  surveys  are  made  to  appear, 
which  conflicts  are  alleged  to  have  no  existence  in  fact,  can  be  approve*! 
by  the  surveyor  general  only  when  It  is  determined,  agreeably  tsk  the  prin- 
ciple of  Siunott  V,  Jewett  (see  this  case  on  page  4S2),  what  conflicts 
therewith,  if  any,  must  be  recognized  and  the  conditions  are  shown  accord- 
ingly. Uroffheda  d  West  Monroe  ExtenMon  Lode  Claims,  33  L.  D.  183 
(1904). 

Where  an  application  for  a  patent  for  a  placer  claim  describes  a  portion 
of  the  land  as  fractional  parts  of  irregular  shaped  tracts  designated  as 
lots  by  thv>  public  survey   (e.  g.  "the  S.  V2  of  lot  3  in  sec.  3,"  etc.),  it  Is 
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liiiI>osslble  for  such  desciiption  to  identify  the  hinds  claimed,  and  a  re- 
survey  will  be  required.    Chicago  Placer  Min,  Claim,  34  L.  D.  9  (1902). 

The  obligation  of  the  mineral  surveyor  is  to  the  claimant  for  whom  the 
services  are  rendered.  These  are  a  matter  of  private  contract  which  is 
Dot  enforcible  by  the  land  department.  The  department  cannot,  therefore, 
designate  another  surveyor  to  make  correction  of  an  erroneous  survey  at 
the  ex])ense  of  the  bondsmen  of  the  defaulting  surveyor.  The  claimant. 
If  injured,  may  bring  suit  on  the  contract,  or  if  that  is  fruitless,  he  may 
sue  in  the  name  of  the  I'nited  States  to  his  use  on  the  surveyor's  official 
bond.     Golden  Rule  Conmh  Min.  d  Mill,  Co.,  37  L.  D.  95  (1008). 

('.     The  Application   Papers. 

p.  357.  See  Land  Office  Regulations  of  March  29,  1909,  pars. 
39-44,  and  60. 

(a)     The  Application. 

p.  358. 

Colorado. 

McConayhy  r.  Doyle,  32  Colo.  92,  75  Pac.  419  (1903).  An  application  for 
patent  for  a  placer  claim  may  be  amended  when  the  amendment  does  not 
embrace  any  additional  territory,  but  merely  reduces  the  area  of  the  placer 
tract  for  which  a  patent  was  sought. 

Land  Office  Decisions. 

An  applicant  for  patent,  who  has  excluded  conflicting  ground  embraced 
in  a  prior  application  of  his  own  for  another  claim,  may  amend  his  applica- 
tion and  entry  so  as  to  include  ground  covered  by  his  senior  location,  on  re- 
linquishment of  his  claim  thereto;  but  he  will  be  required  in  such  case  to 
make  new  publication  and  posting  and  otherwise  comply  with  the  law  and 
regulations.    Victor  No.  3  Lode  Claim,  28  L.  D.  436  (1899). 

A  single  application  may  embrace  and  a  single  patent  issue  for  placer 
and  lode  claims,  where  the  land  involved  lies  in  one  body  or  piece  and  the 
several  claims  have  a  common  owner.  Mayflotrer  Gold  Min.  Co.,  29  L.  D, 
7  (1809). 

An  application  for  patent  for  land  embraced  In  an  existing  mineral  entry 
should  not  be  accepted  or  entertained. 

Proceedings  in  the  form  of  an  adverse  claim  and  suit  thereon,  instituted 
by  one  holding  under  an  existing  entry  against  a  subsequent  application 
erroneously  entertained,  do  not  constitute  a  recognition  of  the  validity  or 
regularity  of  that  application,  or  divest,  waive  or  susi>end  rights  acquired 
by  the  entry.  Morgan  r.  Antlers-Park-Rcgcnt  ConsoU  Min.  Co.,  20  L.  D. 
114   (1809). 
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Application  will  uot  be  accepted  when  the  ground  applied  for  is  embraced 
in  prior  pending  applications.  John  McConaghy,  29  L.  D.  226  (1899)  ; 
Stranger  Lode,  28  L.  D.  321  (1899). 

An  applicant  may  eliminate  by  relinquishment  or  otherwise  any  part  of 
a  claim,  not  essential  to  its  validity,  without  prejudicing  his  claim  to  the 
residue.  CarHe  8.  Gold  Min,  Co.,  29  L.  D.  287  (1899) ;  /.  Arthur  ConneU, 
29  L.  D.  574   (1900). 

The  statute  does  not  recognize  the  right  of  a  person  having  no  interest 
in  or  control  of  a  claim  to  apply  for  patent  tHerefor.  Proceedings  for 
patent  instituted  by  one  who  had  previously  conveyed  his  title  to  others 
will  be  vacated.  South  Carolina  Lode  d  Other  Claims,  29  L.  D.  602  (1900)  ; 
Extra  Lode  Claim,  34  L.  D.  590  (1906). 

Applications  including  ground  embraced  in  a  prior  or  pending  application 
are  rejected  by  the  local  office.  Wanda  Gold  Min,  Co.  v.  E.  F.  0.  Min.  .C 
Mill.  Co.,  31  L.  D.  140  (1901). 

Where  the  official  survey  of  a  claim  ties  the  claim  to  a  post  goierally 
believed  to  be  the  public  survey  comer  nearest  to  the  claim,  a  notice  of 
application  for  patent  describing  the  boundaries  of  the  claim  by  reference 
to  this  post  is  sufficient  although  the  post  be  more  than  two  miles  from 
the  claim  and  although  some  doubt  exists  as  to  whether  the  post  be  at  the 
true  comer  of  the  section  as  it  was  supposed  to  be.  Albemarle  d  Other 
Lode  Min.  Claims,  30  L.  D.  74  (1900). 

A  notice  of  application  for  patent,  which  gives  no  connecting  line  between 
the  claim  and  a  corner  of  the  public  survey,  and  which  does  not  designate 
the  situation  of  the  claim  upon  the  ground  with  substantial  accuracy 
otherwise,  is  not  sufficient.    Alice  Lode  Min.  Claim,  30  L.  D.  481  (1901). 

Land  included  In  a  pending  application  for  patent  cannot  properly  be 
included  in  a  subsequent  application  of  another  party.  But  where,  because 
of  failure  to  show  the  requisite  expenditure,  entry  was  refused  as  to  part 
of  the  land  included  in  the  first  application,  such  action  by  the  local  officers 
was  to  the  extent  of  the  tract  involved,  in  effect  a  rejection  of  the  applica- 
tion, and  that  tract  could  then  be  included  in  a  subsequent  application. 
The  rights  of  the  first  applicant  therein  were  then  merely  possessory,  and 
if  he  wished  to  assert  them  he  should  have  filed  an  adverse  claim  against  the 
subsequent  application.    Stcmmons  v.  Hess,  32  L.  D.  220  (1903). 

Application  for  patent  may  be  filed  only  by  the  person,  association  or  cor- 
poration who  has  claimed  and  located  the  land  and  complied  with  the  terms 
of  the  statute,  or  by  the  grantee  or  grantees  of  the  locator  or  locators. 
Where  an  application  for  patent  is  made  by  an  association  of  persons,  one 
of  whom  has  no  interest  in  the  claim,  the  proceeding  is  without  statutory 
authority  and  Is  void.  Where  an  association  applies  for  patent  to  a  group 
of  claims,  each  member  of  the  association  must  have  an  Interest  in  each 
claim.    Ooldcn  Crown  Lode,  32  L.  D.  217  (1903). 

An  application  for  patent  must,  under  Rev.  St  2325,  be  filed  ;*ln  the 
proper  land  office."  This  means  the  office  of  the  land  district  in  which  the 
land  is  situated.  The  officers  of  a  land  district  have  no  Jurisdiction  or 
control  over  lands  outside  the  limits  of  their  districts.     Proceedings  for 
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patent  to  a  claim  lying  partly  in  one  district  and  partly  in  another,  con- 
ducted wholly  in  one  district,  and  allowance  of  entry  thereon  covering  the 
entire  claim,  are  not  effective  as  to  the  land  outside  of  that  district 
They  do  not  constitute  substantial  compliance  with  the  law  and  do  not 
call  for  equitable  consideration  under  Rev.  St.  2450-2457.  Alaska  Placer 
Claim,  34  L.  D.  40  (1905) . 

When  an  application  for  patent  has  been  rejected,  if  it  is  not  in  itself 
or  for  any  intrinsic  reason  fatally  defective,  it  may  be  made  the  instrument 
of  renewed  proceedings.  It  is  not,  however,  in  the  interval  a  pending 
application,  and  can  be  considered  as  renewed  and  as  again  taking  effect 
only  as  of  the  date  at  which  proceedings  under  it  are  actively  resumed. 
Jaw  Bone  Lode  v.  Damon  Placer,  34  !<.  D.  72  (1905). 

One  application  may  embrace  several  claims  held  in  common  only  when 
such  claims  are  contiguous ;  claims  which  merely  have  a  common  corner  are 
not  contlguoua    Hidden  Treasure  Consoh  Quartz  Mine,  35  L.  D.  485  (1907). 

One  of  several  cotenants  filed  an  application  for  patent  without  Joining 
the  other  cotenants,  but  subsequently  acquired  the  interests  of  his  other 
cotenants.  No  adverse  claim  having  been  filed,  so  that  the  question  pre- 
sented on  the  record  was  solely  between  the  applicant  and  the  government, 
there  is  no  reason  for  withholding  approval  of  the  entry. 

"While  section  2325,  Revised  Statutes,  does  not  expressly  require  a 
showing  of  complete  title  at  the  time  of  filing  application  for  patent,  it 
is  evident  that  in  contemplation  of  law  only  those  who  assert  the  full 
possessory  ri^ht  for  themselves,  or  for  themselves  and  their  cotenants,  can 
avail  themselves  of  the  authority  given  by  this  section.  Not  every  case, 
however,  is  perfectly  presented,  and  where  a  defect  is  curable  and  is 
seasonably  cured  without  detriment  to  the  rights  of  other  parties,  this 
section  should  not  be  construed  so  as  to  defeat  a  claim  entitled  to  equit- 
able consideration."  Lackawanna  Placer  Claim,  36  L.  D.  36.  overruled, 
E,  J.  Ritt^ir,  37  L.  D.  715  (1909). 

fb)     Proofs  Which  Must  Accompany  the  Application. 

p.  361.  It  is  no  longer  necessary  to  furnish  proof  of  the  per- 
formance of  annual  work,  or  nonabandonment.  The  present  regu- 
lations, which  take  the  place  of  those  cited  in  vol.  1,  will  be  found 
in  the  appendix. 

Land  Office  Decisions. 

"The  general  allegation  in  the  protest,  that  notices  of  location  were  not 
posted  on  the  several  locations  embraced  in  the  claim,  is  without  corrobora- 
tion in  the  affidavits  filed  in  support  thereof.  Such  notices,  presumably 
required  by  the  local  laws  or  regulations,  are  among  the  initial  steps  in 
the  location  of  a  mining  claim,  and  are  at  most  for  a  temporary  purpose 
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only.  While  there  is  no  showing  on  this  point  in  the  applicants  proof,  still 
it  is  not  shown  by  protestauts  to  be  a  matter  of  material  importance  in  thii» 
case;  In  the  absence  of  such  latter  showing  it  must  be  presumed  that  the 
local  laws  and  regulations  have  been  complied  with."  Hughes  t\  Ochsner, 
26  I..  D.  540   (1898). 

Where  the  applicant  is  a  cori>oration  it  must,  under  Uev.  St.  2321, 
file  a  certified  copy  of  its  charter  or  certificate  of  incorporation.  This 
must  be  certified  by  the  officer  who  has  custody  of  the  original  or  con- 
trol of  the  records  where  it  is  recorded  and  must  be  under  the  seal  of  his 
offic^e.  A  certificate  of  a  notary  public  that  he  has  comjMired  the  copy  with 
the  original  is  not  suflicient. 

Where  an  Illinois  coriwration  api)lies  for  a  claim  in  California,  it  is  nor 
necessary  to  produce  evidence  that  the  articles  of  incorporation  have  been 
filed  in  the  office  of  the  secretary  of  state  of  California.  Clark's  Pocket 
Quartz  Mine,  27  L.  D.  351   (1S98). 

The  Intention  to  become  a  citizen  must  be  a  bona  fide  existing  one  at 
the  time  of  purchase  In  order  to  entitle  the  applicant  to  a  patent  The 
question  of  abandonment  of  that  intention  was  raised  but  not  decided  for 
want  of  sufficient  evidence.    Saturday  Lode  Claims,  29  L.  D.  627  (1900). 

The  applicant  must  have  and  show  full  possessory  right  or  title  at  the 
date  of  his  application.  If  he  does  not,  he  cannot  cure  tWs  defect  by  the 
subsequent  acquisition  of  the  outstanding  title.  Lackawanna  Placer  Claim, 
36  L.  D.  36  (1907),  overruling  John  C.  Teller,  26  L.  D.  484,  and  Samuel 
H.  Auerbach,  29  L,  D.  208. 


(cj    Posting  and  Puhlicatlon. 

p.  363.     The  contents  of  the  notice  are  prescribed  by  Land 
Office  Kegulations  of  March  29,  1909,  pars.  39  and  46. 

United  States. 

Golden  Reward  Min.  Co.  r.  Buxton  Min,  Co,,  79  Fed.  868  (1897).  C.  C.  D. 
S.  D.  When  the  notice  of  the  application  has  been  posted  and  published 
as  the  law  requires,  another  claimant  will  not  be  permitted  to  say  that  he 
did  not  have  notice.  Where  there  is  no  evidence  that  anything  was  done 
to  prevent  his  receiving  this  notice,  he  has  had  the  notice  required  by  law. 

Montana. 

Hetbert  v.  Tatem,  34  Mont.  3,  85  Pac.  733  (1906).  There  is  no  presumr*- 
tion  that  the  first  publication  of  notice  of  application  for  patent  of  a  mining 
claim  occurs  upon  the  same  date  that  the  application  Is  filed;  and  a  com- 
plaint in  an  adverse  suit  need  not  state  when  the  first  publication  was  made 
if  it  otherwise  appears  that  the  adverse  claim  was  filed  in  time. 
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Land  Officts  Decisions. 

On  aetioD  of  land  office  where  publication  has  been  omitted  by  mistake. 
Bee  Reed  t\  Boui-on,  26  I^  D.  66  (1899),  under  chap.  XV,  div.  V. 

In  selecting  a  newspaper  for  publication,  a  reasonable  discretion  may  l>e 
exercised  by  the  register  in  determining  what  is  a  newspaper  and  which  of 
several  newspapers  is  the  one  published  nearest  to  the  claim.  No.  52  of  the 
Regulations  of  Dec.  15,  1897,  omits  the  words  "geographically  measure*!*' 
which  were  contained  in  the  former  regulations.  Instructions,  26  L.  D.  lt,5 
(1898). 

Republication  will  not  be  ordered  on  the  ground  that  the  notice  did  not 
refer  to  adjoining  claims,  where  the  claim  is  correctly  described  and  the 
protesting  parties  claim  under  locations  made  after  the  expiration  of  the 
period  of  publication.    Mitchell  r.  Broro,  27  L.  D.  40  (1898). 

The  failure  of  the  applicant  to  mention  in  his  posted  and  published  notice 
the  names  of  adjoining  claims  is  a  fatal  defect  and  in  such  case  repostins; 
and  publication  will  be  ordered.     Qowdy  v,  Connell,  27  L.  D.  56   (1898). 

It  is  the  intent  of  the  statute  that  the  notice  should  contain  8uch  matter 
as  ^'111  inform  a  man  of  ordinary  intelligence  and  prudence,  having  an  In- 
terest in  a  location  conflicting  with  the  one  applied  for,  that  application  U 
made  for  pa  ten  f  to  the  ground  in  conflict,  thereby  giving  him  an  opportunity 
to  file  and  prosecute  an  adverse  claim.  Such  a  notice  is  sufficient  whether 
it  conforms  to  every  requirement  of  the  official  regulations  or  not.  Those 
r^:ulations  are  a  guide  to  applicants  and  local  officials  and  are  generally 
matters  of  detail,  directory  rather  than  mandatory.  "The  notice  must  be 
taken  as  a  whole.  If  when  so  taken,  it  is  misleading,  then  it  falls  in  the 
purpose  of  a  notice;  but  if  taken  as  a  whole,  it  points  out  the  ground 
applied  for.  It  is  sufficient." 

An  error  In  the  course  of  a  connection  with  a  comer  of  a  public  survey, 
which  is  palpable  and  will  mislead  no  one,  does  not  vitiate  the  notice. 
HalJett  d  Hamburg  Lodes,  27  L.  D.  104  (1898). 

Where  published  notice  contains  more  ground  than  is  claimed,  the  suf- 
ficiency of  the  notice  Is  unaffected.  As  to  the  ground  not  included  in  the 
application,  the  notice  Is  surplusage. 

It  seems  that  parties  interested  are  affected  with  notice  of  everything 
properly  on  the  record.  Shields  r,  Rimington,  27  L.  D.  369  (1S98>. 

Notice  of  application  was  published  in  a  weekly  paper  for  nine  con- 
secutive weeks  beginning  January  16  and  ending  March  20.  Adverse 
filed  March  19  was  too  late.  Paragraph  50  of  Regulations  of  Dec.  15, 
1897,  provided  that,  If  publication  is  made  in  a  weekly  newspaper,  ten  con- 
secutive insertions  are  necessary.  "This  regulation  is  Inconsistent  with 
law  and  therefore  cannot  control.  The  statute  provides  that  notice  shall 
be  'published  for  the  period  of  sixty  days'  and  the  Department  is  not 
authorized  to  require  publication  for  a  longer  time.  When  the  notice  has 
been  inserted  In  nine  successive  issues  of  a  weekly  newspaper  and  the 
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full  statutory  period  of  sixty  days  has  elapsed  the  publication  is  complete.** 
Davidson  v.  Eliza  Gold  Min.  Co.,  28  L.  D.  224  (1S99). 

Publications  of  notice  made  or  begun  prior  to  June  1,  1897,  are  to  De 
treated  in  accordance  with  the  practice  of  the  department  existing  prior 
to  the  original  decision  in  Gowdy  v.  Kismet  Gold  Min.  Co.,  24  L.  D.  191. 
Dinwnd  v,  Kahn,  28  L.  D.  229  (1899). 

It  is  not  necessary  that  notice  of  application  for  patent  should  contain 
a  citation  to  adverse  claimants  or  a  notice  of  the  time  within  which  adverse 
claims  must  be  filed.    Davidson  v,  Eliza  Gold  Min,  Co.,  28  L.  D.  550  (1899). 

Under  rule  in  Gowdy  v.  Kismet  Gold  Min.  Co.,  24  L.  D.  191,  the  failure 
to  include  in  the  published  notice  the  names  of  adjoining  claims  will  not 
render  such  notice  insufficient,  where  publication  is  begun  prior  to  June 
1.  1897,  and  Is  substantially  in  accordance  with  the  practice  theretofore  ex- 
isting. Gowdy  V.  Connell,  27  L.  D.  56,  reversed.  Gowdy  v.  Connell,  28  L. 
D.  240   (1899). 

Clerical  errors  not  calculated  to  mislead  or  deceive,  and  not  shown  or 
alleged  to  have  misled  or  deceived  any  one,  do  not  affect  the  validity  of  a 
posted  and  published  notice.  Opie  v.  Auhum  Gold  Min,  rf  Mill.  Co.,  29  L. 
D.  230  (1899). 

In  the  notice  of  application  for  patent  it  is  not  necessary  to  give  the 
names  of  all  adjoining  and  conflicting  claims,  but  only  6t  such  as  are 
shown  in  the  plat  of  survey.  It  is  not  necessary  to  name  an  nnsurveyed 
conflicting  claim.    Lizzie  Ellison,  29  L.  D.  250  (1899) . 

All  three  of  the  notices  required  to  be  posted  and  published  are  essential. 
If  any  one  is  insufficient,  all  are  rendered  valueless.  A  posted  notice  which 
becomes  obliterated  during  the  period  of  posting  is  insufficient  Gross  v. 
Hughes,  29  L.  D.  467  (1900). 

An  error  in  the  published  notice  is  not  sufficient  to  require  new  notice 
when  it  is  apparent  on  the  face  of  the  notice,  is  not  of  character  to  mis- 
lead, and  the  several  forms  of  notice,  as  published  and  posted,  when  taken 
together,  show  with  accuracy  the  location  and  boundaries  of  the  land 
claimed.    Suburban  Gold  Min.  d  Land  Co.  v.  Gibberd,  29  L.  D.  558  (1900). 

Published  notice  of  application  for  patent  which  shows  no  connection  of 
the  claim  with  a  mineral  monument,  or  comer  of  the  public  survey,  is 
fatally  defective.     Henry  Wax,  29  L.  D.  592  (1900). 

The  rules  of  the  department  do  not  require  the  notice  of  application, 
as  posted  and  published,  to  contain  a  description  of  the  lode  Una  Ref- 
erence is  made  in  the  notice  to  the  official  plat  on  which  is  indicated  the 
general  course  or  direction  of  the  vein.  Berk  v.  Nickerson,  29  L.  D.  662 
(1900). 

The  discretionary  power  lodged  in  the  register  by  Rev.  St.  2325,  to  des- 
ignate the  newspaper  in  which  notice  of  application  for  patent  shall  be 
published,  is  subject  to  review  by  the  commissioner  and  the  secretary,  and 
where  it  is  found  that  there  has  been  an  abuse  of  such  power,  a  new  pub- 
lication will  be  ordered.  Tough  Nut  d  Other  Lode  Claims,  32  L.  D.  359 
(1903). 

The  published  notice  of  application  for  patent  for  a  lode  claim  and  mill 
site  described  the  lode  claim  but  not  the  mill  site,  as  to  which  it  simply 
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stated  that  it  was  contiguous  to  the  lode  claim.  It  was  held  that  in 
respect  to  the  mill  site  there  had  been  no  published  notice  such  as  the 
statute  required  and  the  entry,  to  the  extent  that  it  embraced  land  covered 
by  the  mill  site  claim,  was  canceled.    Reed  t\  Botoron,  32  L.  D.  3S3  (1904). 

"By  the  newspaper  published  nearest  a  mining  claim,  within  the  contem- 
plation of  the  statute,  is  meant,  as  the  department  regards  it,  the  nearest  in 
point  of  practicable  accessibility ;  that  is,  the  nearest  by  the  distance  from 
the  claim  involved  over  the  most  nearly  direct  traversable  route,  and  over 
which  the  editions  of  the  paper  are  or  may  be  transported  by  the  usual 
and  available  means  of  conveyance."  "The  purpose  of  the  statute  demands 
its  practical  application,  and  the  distance  in  contemplation  is  that  which 
must  actually  be  travelled  to  bring  the  paper  into  the  neighborhood  of  the 
claim,  in  order  that  the  intended  office  of  the  notice  may  in  that  vicinity 
be  performed."    Pike's  Peak  d  Other  Lodes,  34  L.  D.  281  (1905). 

Rev.  St.  2325  requires  that  an  applicant  for  patent  shall  have  posted  on 
the  land  a  copy  of  the  plat  of  the  claim  as  well  as  a  copy  of  the  notice  of 
application,  and  shall  file  an  affidavit  of  at  least  two  persons  that  such 
notice  has  been  posted.  This  affidavit  must  cover  the  posting  of  the  plat 
as  well  as  of  the  notice.  The  requirement  as  to  the  filing  of  this  affidavit 
is  mandatory.  The  department  cannot  grant  relief  against  it.  Mojave 
Min.  d  Mill  Co.  v.  Karma  Min,  Co.,  34  L.  D.  583  (1906). 

It  is  not  necessary  that  the  notice  of  application  by  a  corporation  shall 
give  the  state  or  territory  under  the  laws  of  which  the  corporation  was 
organized.    Ilolman  v.  Central  Montana  Mines  Co.,  34  L.  D.  568  (1906). 

The  notice  and  plat  must  be  posted  in  poster  or  placard  form  and  so 
attached  to  something  that  they  can,  in  the  position  in  which  they  are 
placed  or  without  being  removed,  be  conveniently  read  by  the  public.  It  is 
not  sufficient  to  fold  the  papers  and  place  them  in  an  oilcloth  envelope 
marked  "patent  notice**.  Totn  Moore  Consol.  Min.  Co.  v.  yesmith,  36  L.  D. 
199  (1907). 

D.    Entry. 

p.  368.  The  present  land  ofiSce  regulations,  which  take  the 
place  of  those  cited  in  vol.  1,  will  be  found  in  the  appendix. 

The  failure  of  an  applicant  to  make  entry  within  a  reasonable 
time  after  the  expiration  of  the  period  of  publication,  or  the 
termination  of  adverse  proceedings,  constitutes  a  waiver  of  all 
rights  obtained  by  the  application.  Such  laches  deprives  the  ap- 
plicant of  the  right  to  make  entry,  and  the  entry,  if  made,  will 
be  canceled.  Where  no  adverse  claim  has  been  filed,  entry 
should  be  made  before  the  end  of  the  calendar  year  in  which  the 
period  of  publication  terminates.  Otherwise,  the  applicant's 
delay  is  fatal  to  his  right,  in  the  presence  of  an  alleged  relocation 
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of  the  claim  after  the  end  of  the  year.  Indeed,  under  Copper 
Bullion  and  Morning  Star  Lode  M.  Claims,  infra,  it  would  seem 
that  it  is  not  safe  in  any  case  to  delay  making  entry  beyond  the 
end  of  the  year. 

Entry  cannot  be  made  pending  adverse  proceedings,  which 
are  a  stay  of  proceedings  in  the  land  office.  But  the  suit  must 
be  one  arising  under  the  mining  law  whereby  the  applicant  is 
prevented  from  completing  his  patent  proceedings  prior  to  the 
termination  of  the  suit.  The  suit  must  have  for  its  end  the  de- 
cision of  a  controverted  question  of  the  right  of  possession.  If 
it  is  in  the  power  of  the  applicant  at  any  time  to  compel  action 
favorable  to  himself,  he  must  do  so.  And  his  delay  in  compelling 
action  is  laches,  from  the  consequences  of  which  the  pendency  of 
the  suit  will  not  relieve  him. 

California. 

Cranes  OuUh  Min.  Co.  v,  Shcrrer,  134  Cal.  350,  66  Pae.  4S7,  86  Am.  St. 
Rep.  279  (lUOl).  "rpoii  payment  of  the  price  and  its  acceptance,  the 
applicant  becomes  vested  witli  a  complete  equitable  title  and  entitled  to 
a  patent,  which  will  convey  to  him  the  lej?al  title.  He  is  the  real  owner 
of  the  mine.  His  right  is  complete ;  only  the  evidence  of  his  right  is  with- 
held," and  legislation  changing  the  character  of  land  which  may  be  located, 
if  applied  to  land  paid  for  before  the  legislation  enacted,  but  for  which 
a  patent  has  not  yet  been  issued,  would  impair  a  right  or  interest  Id  mining 
property. 

Montana. 

Murray  i\  Polf/lasc,  17  Mont.  455,  43  Pac.  505  (1896).  Where  plaintiff 
in  an  action  on  an  adverse  claim  offers  in  evidence  a  receiver's  receipt 
for  entrj'  of  the  ground  in  controversy,  the  defendant  may  give  In  evidence 
the  decision  of  the  land  department  canceling  this  entry  for  fraud  in  obtain- 
ing it. 

Murray  v.  Polfflasc,  23  Mont.  401,  50  Pac.  430  (1SD9).  When  an  entryman 
of  a  mining  claim  has  complied  with  the  law  in  good  faith,  and  has  been 
recognized  ly  the  government  as  a  purchaser,  he  is  regarded,  as  to  third 
persons  and  the  government,  as  the  equitable  owner  of  the  land.  Even 
if  the  patent  is  delayed  for  any  reason,  still  when  it  is  finally  issued  it 
is  evidence  of  the  regularity  of  all  previous  acts,  and  relates  back  to  the 
date  of  the  original  entry  so  as  to  cut  off  intervening  rights. 

New  Mexico. 

Dcnwy  v.  Mineral  Creek  Milling  Co,,  U  N.  M.  270,  67  Pac.  724  (1902). 
A  receiver's  receipt  issued  to  an  applicant  during  the  pendency  in  court 
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,of  an  action  on  an  adverse  claim,  under  Rev.  St.  2326,  is  issued  without 
Jurisdiction  and  is  void. 

Land  Office  Decisions. 

A  claim  included  in  an  application,  and  in  the  notice  thereof,  but  not 
embraced  in  the  entry  because  of  a  defect  in  the  chain  of  title,  may  be 
afterwards  included  in  the  entry  by  way  of  amendment,  if  the  defect  in 
the  title  has  been  cured.    Carrie  S.  Gold  Min.  Co,,  29  L.  D.  287  (1899). 

An  application  by  A.  excluded  certain  ground.  B.  filed  an  adverse  claim 
and  began  milt.  B.  then  filed  an  application  for  the  excluded  ground. 
Held,  the  pendency  of  the  adverse  proceeding  did  not  Justify  the  suspen- 
sion of  the  entry  on  the  latter  application.  Bumside  v.  O'Connor,  29  L.  D. 
301  (1S90). 

Application  for  patent  for  Addenda  claim  was  filed  Nov.  11,  1879; 
adverse  claim  was  filed  and  Judgment  thereon  rendered  April  13, 
1882;  the  applicant  made  entry  on  December  10,  1894.  A  protest  was  then 
filed  by  C,  who  claimed  title  under  relocation  made  in  1SS7  based  on  failure 
to  do  work,  and  had  brought  suit  against  the  applicant  to  quiet  title,  I.n 
which  he  was  successful. 

**It  is  true  the  proceedings  leading  up  to  the  decree  of  the  court  and  the 
decree  itself  do  not  conform  to  sections  2325  and  2320  of  the  Rev.  Stats. 
These  sections  require  that  such  proceedings  be  initiated  in  the  local  land 
office  during  the  period  of  publication  of  notice  of  the  application  for  pat- 
ent, but  this  was  not  possible  in  this  instance  because  the  mining  locations 
under  which  protestants  claim  were  not  made  until  long  after  the  publica- 
tion of  notice  of  the  Addenda  application  was  completed.  These  sections 
do  not  provide  for  a  case  like  the  present  where  the  applicant  for  patent 
allows  his  application  to  lie  dormant  without  payment  for  the  land  for 
several  years  after  publication  of  notice.  Where  this  is  done  valid  adverse 
rights  to  the  land,  giving  to  others  the  lawful  right  of  possession,  may 
attach  by  reason  of  a  relocation  by  another  based  upon  the  failure  of  the 
applicant  to  make  the  necessary  annual  expenditure  or  his  abandonment 
of  the  claim ;  and  where  rights  under  such  a  relocation  have  been  estali- 
lished  in  Judicial  proceedings  the  land  department  cannot  ignore  or  dis- 
regard the  court's  decision." 

As  to  the  difficulty  presented  by  the  existing  entry,  "The  mining  laws 
contemplate  that  proceedings  under  an  application  for  patent  should  be 
prosecuted  to  completion  within  a  reasonable  time  after  the  required  pub- 
lication or  after  the  termination  of  proceedings  on  adverse  claims,  if  any 
are  filed."  A  failure  to  do  so  will  be  treated  as  a  waiver  of  the  rights 
obtained  by  the  earlier  proceedings  upon  the  application,  and  the  entry  will 
be  canceled. 

The  question  of  what  further  effect  should  be  given  to  the  decree  of  the 
court  in  the  suit  above  referred  to  must  be  determined  on  adverse  claim 
to  any  further  application  that  may  be  made  for  the    ground.     Cain    v. 

Addenda  Min.  Co.,  29  L.  D.  G2  (1899).  reversing  24  L.  D.  18. 
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Same  ruliug  applied  where  Interval  of  7  years  iDteryened  between  ex- 
piration of  publication  and  entry.  Scotia  Min.  Co.,  29  L.  D.  308  (1899)  ; 
Barklage  v.  Russell,  29  L.  D.  401  (1900). 

Delay  in  perfecting  a  right  to  a  mineral  patent  under  a  judgment  ob- 
tained in,  opposition  to  the  application  of  another,  as  well  as  delay  in  per- 
fecting such  right  under  one's  own  application,  may  amount  to  laches  such 
as  will  entail  a  loss  of  the  rights  acquired  by  the  prior  proceedings.  Reins 
V,  Montana  Copper  Co,,  29  L.  D.  461  (1900). 

The  failure  of  an  applicant  to  prosecute  his  application  to  completion 
within  a  reasonable  time  after  the  expiration  of  the  period  of  publication 
or  the  termination  of  adverse  proceedings  constitutes  a  waiver  of  all 
rights  obtained  by  the  application.  Where  nearly  two  years  elapsed  before 
entry,  it  was  canceled.  There  may  have  been  a  legal  relocation  in  the 
meantime.  "The  assumption  declared  in  sec.  2325  of  the  Rev.  Stats.,  that 
no  adverse  claim  exists  in  those  instances  where  no  adverse  claim  is  flleit 
in  the  local  office  during  the  period  of  publication,  relates  to  the  time  of 
the  expiration  of  the  period  of  publication  and  to  adverse  claims  which 
might  have  been  made  known  at  the  local  office  before  that  time.  It  had 
nothing  to  do  with  adverse  claims  which  are  initiated  subsequent  to  that 
time  and  which  could  not  therefore  have  been  made  known  at  the  local 
office  during  the  period  of  publication."  P.  Wolenherg,  29  L.  D.  302  (1899)  ; 
Id.,  29  L.  D.  488  (1900). 

What  is  lost  by  laches  In  the  prosecution  of  application  to  entry  within 
a  reasonable  time  Is  the  right  to  the  presumption  declared  by  Rev.  St.  2325, 
that  no  adverse  claim  exists  and  that  the  applicant  is  entitled  to  patent 
upon  payment  for  the  land.  The  right  to  the  claim  is  not  lost  thereby. 
Coleman  v.  McKenzie,  29  L.  D.  359  (1899). 

The  mining  laws  contemplate  that  proceedings  under  an  application  for 
patent  shall  be  completed  within  a  reasonable  period  after  the  required 
publication,  or  after  the  termination  of  proceedings  on  adverse  claims,  if 
any  are  filed,  and  failure  so  to  do  constitutes  a  waiver  of  rights  secured 
under  the  application.  In  this  case  notice  was  published  in  1879,  adverse 
claims  were  filed,  and  the  last  of  these  was  finally  settled  in  1886.  E2ntry 
made  in  1899  was  canceled,  without  prejudice  to  commence  patent  proceed- 
ings anew.    Eomestake  Min.  Co.,  29  L.  D.  689  (1900). 

The  failure  of  an  applicant  for  patent  to  prosecute  his  application  to 
completion,  by  filing  the  necessary  proofs  and  making  payment  for  the 
land,  within  a  reasonable  time  after  the  expiration  of  the  period  of  pub- 
lication of  notice  of  the  application,  or  after  the  termination  of  adverse 
proceedings  in  the  courts  or  of  protests  in  the  land  department,  constitutes 
a  waiver  by  the  applicant  of  all  rights  obtained  by  the  earlier  proceedings 
upon  the  application;  but  where,  during  the  period  of  publication,  an  ad- 
verse suit  is  commenced,  before  its  termination  a  protest  filed,  and  befon* 
the  dismissal  of  the  latter  another  protest  filed,  the  applicant,  prevented 
by  law  during  the  pendency  of  the  action  and  by  departmental  practice 
during    the  pendency  of  the  protests  from  doing  more  than  completing  the 
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publication  of  notice  and  filing  proof  thereof,  cannot  be  held  to  have 
waived  the  rights  obtained  by  the  giving  of  notice  simply  because  a  num- 
ber of  years  may  Intervene  between  It  and  the  payment  for  the  land. 
Marburg  Lode  Min,  Claim,  30  L.  D.  202  (1900). 

Where  claimants  apply  for  patent  to  only  part  of  a  lode  mining  claim, 
under  Rev.  St.  2325,  and  adverse  a  prior  application  to  the  rest  of  it,  under 
Rev.  St.  2326,  the  failure  to  proceed  for  two  years  to  take  the  steps  sub- 
sequent to  the  advertising  of  notice  of  the  application  is  laches,  not  ex- 
cused by  the  pendency  of  the  adverse  action,  and  constitutes  a  waiver  of 
the  rights  obtained  by  the  application.  Little  Annie  No.  5  Lode  Min,  Claim^ 
30  L.  D.  488  (1901). 

The  period  of  publication  having  expired  April  24,  3900,  applicant  failed 
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to  make  entry  until  Jan.  3,  1901.  In  the  presence  of  a  protest  alleging 
relocation  for  failure  to  perform  annual  work.  It  was  held  that  applicant 
was  guilty  of  laches  in  proceeding  with  his  application  and  the  entry  was 
canceled.  The  protestant*s  claim,  having  arisen  subsequent  to  publication, 
could  not  have  been  asserted  as  an  adverse  claim.  Cleveland  v.  Eureka 
No.  1  Gold  Min.  d  Mill.  Co.,  31  L.  D.  69  (1901). 

"The  decision  of  your  office  evinces  a  misconception  of  the  decision  in 
the  Cleveland-Eureka  case.  In  the  earlier  eases  of  Cain  v.  Addenda  Min. 
Co.  (29  L.  D.  62),  P.  Wolenberg  (Id.,  302),  same  case  on  review  (Id.,  488), 
Scotia  Min.  Co.  (Id.,  308),  Barklage  v.  Russell  (Id.,  401),  Reins  v.  Montana 
Copper  Co.  (Id.,  461),  Homestake  Min.  Co.  (Id.,  689),  The  Marburg  Lode 
Min.  Claim  (30  L.  D.  202),  and  Little  Annie  No.  Five  Lode  Min.  Claim 
(Id.,  488),  the  Department  applied  the  criterion  of  a  'reasonable  period' 
to  the  completion  of  proceedings  under  applications  for  mineral  patent, 
the  necessity  not  having  been  apparent  in  any  of  the  cases  for  a  more 
definite  statement  on  the  subject;  but  in  the  Cleveland-Eureka  case  the 
principle  underlying  the  former  rulings  was  clearly  expressed  and  applied. 
It  is,  that  where  an  applicant  for  patent  to  a  mining  claim,  after  the 
expiration  of  the  period  of  publication  of  notice  of  the  application,  volun- 
tarily defers  making  entry  until  after  the  close  of  the  calendar  year  in 
wliich  the  period  of  publication  ends,  his  negligence,  in  the  presence  of 
an  alleged  relocation  of  the  claim  after  the  termination  of  that  year,  is  fatal 
to  the  entry.  This  principle  was  again  applied  by  the  Department  in  the 
recent  case  of  Suri>rlse  Fraction  and  Other  Ix»de  Claims  (32  L.  D.  93,  94). 

**The  reason  of  the  principle  is  plain  and  logical.  By  section  2324  of  the 
Revised  Statutes,  it  is  provided  that  upon  each  claim  located  subsequent 
to  May  10,  1N72,  not  less  than  $100  shall  amiually  be  expended  in  labor  or 
Improvements  until  patent  issues,  upon  default  of  which  the  claim  becomes 
subject  and  liable  to  relocation.  By  section  2  of  the  act  of  January  22. 
1880  (21  Stat,  61),  these  annual  perio<ls  are  made  to  conform  to  the  calen- 
dar years.  The  annual  expenditures  (which  may  be  made  at  any  time 
during  the  year)  serve  to  preserve  and  protect  the  possessory  title  of  the 
locator,  who  is  only  relieved  from  the  possible  consequences  of  default  in 
this  respect  by  making  entry  for  his  claim,  under  proper  patent  proceeilings. 
and  thereby  acquiring  the  equitable  title  and  the  complete  right  to  patent. 
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If.  tliei),  n  clainmnt  who  has  satisfied  the  requirements  of  section  2325, 
Revised  Statutes,  applies  for  patent  and  carries  his  i)atent  proceedings  to 
completion  by  making  entry  during  tlie  calendar  year  in  which  the  i^erlocl 
of  publication  of  notice  of  the  application  for  patent  ends,  he  acquires 
the  equitable  title  and  thereby  obviates  the  necessity  for  observing  for 
that  year  and  prospectively   the  requirement  with  re8i)ect  to  annual  ex- 
penditures.   If,  however,  he  fails  to  make  entry  within  the  calendar  year 
in  which  such  period  of  publication  ends,  his  title  or  interest  remains 
throughout  that  year  purely  iwssessory  in  character,  and — except  where 
entry  is  prevented  by  suit  in  court  based  upon  an  adverse  claim  filed  dur- 
ing the  period  of  publication  or  by  pending  protest  or  protests  in  the  land 
department    (Tlie  Marburg   Lode  Mining  Claim,   supra) — dependent   for 
its  maintenance  and  continuance  to  the  succeeding  calendar  yciir  upon  the 
prescribed  annual  exi)enditures,  with  equal  liability  to  forfeiture  by  reloca- 
tion, as  though  no  patent  proceedings  had  been  instituted.    The  length  of 
the  interval  of  time  between  the  end  of  the  i)eriod  of  publication,  or  tho 
finality  of  pending  adverse  proceedings  in  court  or  protest  proceedings  in 
the  land  department,  and  the  date  of  entry,  is  immaterial,  so  long  as  entry 
is  made  before  the  close  of  the  then  current  calendar  year;  and  the  prin- 
ciple with  respect  to  the  completion  of  the  patent  proceedings  is  the  same 
whether  the  time  remaining  to  the  applicant  within  which  to  make  entry 
as  aforesaid  be  only  a  day  or  several  months.    In  the  event  of  default  in 
this  respect  and  an  alleged  subsequent  relocation  of  the  claim,  the  appli- 
cant must  be  remitted  to  his  original  situation,  in  order  that  opportunity 
may  be  afforded,  upon  the  institution  of  new  patent  proceedings,  for  the 
determination,  by  'a  court  of  competent  jurisdiction,'  of  the  newly  asserte«l 
adverse  right  of  possession."  Lucky  Find  Placer  Claim,  32  L.  D.  200  (1903). 
The  principle  of  the  ruling  in  Marburg  Lode  Mining  Claim,  supra,' 
"rests  upon  the  ground  that  by  reason  of  the  pendency  of  adverse  or  protest 
proceedings  it  has  been  rendered  impossible,  under  the  law  and  official 
regulations,  for  the  applicant  to  complete  his  patent  proceedings  by  making 
payment  and  entry  for  his  claim,  even  if  it  were  attempted.     But  the 
tiarrier  interi)osed  to  his  entry  must  be  such  as  the  applicant  cannot  him- 
self remove,  or  of  right  cause  to  be  removed.    The  pending  suit  in  court 
must  be  such  as  the  statute  contemplates  brought  'to  determine  the  question 
of  the  right  of  possession'  and  maintaining  that  character  up  to  the  time 
of  its  final  determination,  and  not  a  dead   suit,    subsisting   solely   as   a 
matter  of  record,  and  within  the  power  of  the  defendant  applicant  to  cause 
to  be  disniissed.    It  must  be  a  suit  which,  during  its  pendency,  has  for  its 
end  the  decision  of  a  controverted  question  of  the  right  of  possession  as 
between  the  parties  thereto,  and  in  view  of  which  the  statute  requires 
a  stay  of  proceedings  in  the  land  department  until  the  question  shall  have 
been  settled  or  decide<l  by  the  court  or  the  adverse  claim  waived.    The 
applicant  must  rely  upon  his  legal  rights,  and  may  not  rely  upon  the  neg- 
ligence or  default  of  his  adversary  when  it  is  in  his  power  to  conn»el  action 
favorable  to  himself.    If  he  pursues  the  latter  course,  he  is  not  within  and 
may  not  invoke  the  principle  of  the  Marburg  case."     Where  the  adverse 
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suit  WHS  couipromiseil  almost  iDimediately  after  its  institution,  and  by  the 
terms  of  tlie  compromise  the  plaintiffs  were  to  dismiss  the  cau8e»  and  this 
was  not  done,  nor  was  any  effort  made  to  cause  It  to   be  done  for   two 

'  >i-s  and  a  half,  the  suit  cannot  be  relied  upon  by  the  applicant  to  relieve 
it  from  the  conseciueueea  of  its  delay  iu  proceeding  in  the  land  office.  Rinff 
V.  Montana  Loan  d  Realty  Co,,  33  L.  D.  132  (1904). 

*'The  only  Judicial  proceedings  in  which  a  claim  may  become  involveil 
resulting  in  delay  which  would  otherwise  be  fatal  to  entry,  under  the 
doctrine  of  Cain  v.  Addenda  Min.  Co.  (21)  L.  I).  (i2)  and  like  cases,  which 
are  held  to  protect  the  rights  of  the  applicant  for  patent  during  their  pen- 
dency, are  those  arising  under  the  mining  laws  themselves,  whereby  the 
applicant  is  prevented  from  completing  his  patent  proceedings  prior  to  final 
determination  of  the  litigation."  Laughing  Water  Placer,  34  L.  D.  56 
(1905). 

When  an  applicant  delays  more  than  two  years  after  the  expiration  of 
the  period  of  publication  before  making  entry,  he  will  be  held  to  have 
waived  all  rights  under  his  application  and  the  entry  will  be  canceled. 
Affidavits  filed  by  him  showing  that  he  has  in  the  meantime  performed 
the  requisite  annual  work  will  not  be  considered.  That  is  a  matter  com- 
mitted to  the  courts  for  decision,  and  the  department  can  make  no  ad- 
judication in  regard  thereto.  Copper  Bullion  d  Morning  Star  Lode  Min. 
Claims,  35  L.  D.  27  (1906). 

An  entry  based  upon  an  essentially  defective  notice  Is  unauthorized 
and  must  be  canceled.  It  cannot  be  cured  by  reposting  and  republication. 
The  applicant  must  make  a  new  entry.  Juno  d  Other  Lode  Claims,  37 
L.  D.  365  (1908). 

E.     AffidaritM  and  ProofM. 

p.  370. 

Land  OrncE  Decisions. 

Affidavits  should  be  taken  before  officers  who  are  disinterested.  The 
mere  fact  that  the  notary  is  an  officer  of  the  coriwration  which  is  the 
applicant  will  not  disqualify  him  from  taking  an  affidavit  to  the  proof 
of  posting  of  notice,  unless  it  be  also  shown  that  he  is  a  stockholder  or  other- 
wise beneficially  interested.  Mil  ford  Metal  Mines  Inv.  Co,,  35  L.  D.  174 
(1906). 

There  is  no  authority  of  law  for  an  agent  to  make  oath  to  an  application 
for  patent  except  in  the  cases  provided  for  in  the  act  of  January  22,  1880, 
amending  Rev.  St.  2325.  Where,  therefore,  the  oath  is  made  by  an  agent 
when  his  principal  is  a  resident  of  and  is  within  the  land  district  where 
the  claim  applied  for  is  situated,  his  application  is  invalid  for  any  purpose, 
and  the  invalidity  cannot  be  cured  by  filing  a  new  application  properly 
verified.  Proceedings  must  be  begun  anew.  Crosby  d  Other  Lode  Claims, 
35  L.  D.  434  (1907). 

The  provision  of  Rev.  St.  2325,  that  the  application  for  patent  be  "under 
oath,"  and  the  provision  of  Rev.  St.  2335,  that  affidavits  be  "verified  before 
an  officer  authorized  to  administer  oaths  within  the  land  district  where 
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the  claims  may  be  situated,"  are  mandatory.  Their  observance  is  essential 
to  the  Jurisdiction  of  the  local  officers  to  entertain  the  proceedings.  North 
Clyde  Quartz  Min.  Claim  d  Mill  Site,  36  L.  D.  455  (1907). 

The  requirement  of  Rev.  St  2325  that  the  posting  of  notice  shall  be 
shown  by  an  affidavit  of  at  least  two  persons,  and  the  provisions  of  Rev. 
St.  2335  as  to  the  officer  before  whom  the  affidavits  shall  be  made,  are 
mandatory.  A  defect  in  the  proceedings  arising  from  the  fact  that  such 
affidavit  was  made  outside  the  land  district  in  which  the  claim  was  situated 
cannot  be  cured  by  the  subsequent  filing  of  a  properly  verified  affidavit 
El  Paso  Brick  Co.,  37  L.  D.  155  (1908). 

F.    Action  hy  the  Land  Office  and  Issue  of  Patent, 

p.  371.  The  present  Land  Office  Regulations,  which  take  the 
place  of  those  cited  in  vol.  1,  will  be  found  in  the  appendix. 

The  determination  by  the  department  of  any  question  of  which 
it  has  jurisdiction  is  conclusive  and  cannot  be  collaterally  at- 
tacked; 

Transfers  made  after  the  filing  of  the  application  for  patent 
will  not  bo  considered  by  the  department,  and  patent  will  issue 
in  the  name  of  the  applicant.  (L.  0.  Regs,  of  March  29,  1909, 
par.  71.) 

Until  patent  has  actually  issued,  the  entry  is  under  the  control 
of  the  department,  which  may  inquire  and  determine  whether  it 
was  properly  allowed,  and  may,  if  the  allowance  is  determined 
to  have  been  improper,  cancel  it ;  but  when  the  patent  has  issued 
it  is  then  beyond  the  control  of  the  department. 

United  States. 

Qriffln  V.  American  Gold  Min.  Co.,  52  C.  C.  A.  507,  114  Fed-  887  (1902). 
9th  Circ.  When  an  application  is  made  for  a  patent  for  a  lode  claim,  and 
a  prior  phicer  patentee  protests  on  the  ground  that  the  lode  claim  inclades 
a  part  of  the  ground  of  the  placer  claim,  and  that  the  existence  of  a  lode 
therein  was  unknown  when  the  placer  patent  was  a]H)lied  for,  the  decision 
'  of  the  land  department  in  favor  of  the  protestant,  and  holding  the  lode 
claimant's  entrj'  for  cancellation  to  the  extent  of  the  conflict,  is  conclusive 
upon  the  courts. 

Clipper  Min.  Co.  v.  Eli  Min.  d  Land  Co.,  194  U.  S.  220,  48  Law.  Ed.  944 
(1904),  affirming?  29  Colo.  377,  68  Pac.  286,  93  Am.  St.  Rep.  89,  64  L.  R.  A. 
209.  The  action  of  the  department  in  rejecting  an  application  for  patent 
does  not  avoid  the  location  or  affect  the  possessory  rights  to  the  claim. 
"Undoubtedly  when  the  department  rejected  the  application  for  a  patent, 
it  could  have  pone  further  and  set  aside  the  placer  location,  and  it  can  now, 
by  difeot  iiroceetlin^  upon  notice,  set  It  nsicle  and  restore  the  land  to  the 
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public  domain.  But  it  has  not  done  so,  and  therefore  it  Is  useless  to  con- 
sider what  rights  other  parties  might  then  have."  (See  Clipper  Mln.  Co. 
V.  Eli  Min.  &  Land  Co.,  33  L.  D.  660.) 

California. 

Southern  Cross  Odd  Min,  Co.  of  Kentucky  v,  Sewton,  147  Cal.  758,  82 
Pac.  423  (1905).  The  secretary  of  the  interior  is  without  power  to  cancel 
an  entry  and  cut  out  the  rights  of  the  original  entryman  on  the  ground  of 
an  error  in  publication  made  by  a  government  official,  where  the  entryman 
was  without  fault 

Colorado. 

German  Inn.  Co.sv,  Hay  den,  21  Ck)lo.  127,  40  Pac.  453,  62  Am.  St  Rep. 
206  (1895) .  The  land  department,  after  entry  and  issuance  of  receipt,  may 
cancel  the  same  on  the  ground  that  the  land  is  not  mineral. 

A  protest  on  this  ground  is  within  the  exception  to  Rev.  St.  2325  "that 
the  applicant  has  failed  to  comply  with  the  terms  of  this  chapter.".  A 
protestant  on  this  ground,  who  has  not  adversed,  has  a  right  of  appeal. 

Rebecca  Gold  Min.  Co.  r.  Bryant,  31  Colo.  119,  71  Pac.  1110,  102  Aui. 
St  Rep.  17  (1903).  Where  the  locators  of  a  claim  Include  a  piece  of  land 
within  their  claim  and  describe  it  In  their  location  certificate,  but  in  pur> 
suance  of  an  agreement  with  other  persons  expressly  exclude  it  from  their 
application  and  receive  a  patent  also  excluding  it,  and  the  persons  with 
whom  they  had  agreed  subsequently  apply  for  a  patent  for  this  piece  of 
land,  receive  a  receiver's  receipt  therefor,  and  go  into  possession  thereof, 
the  commissioner  of  the  land  office  has  no  right  to  exclude  it  from  the  final 
certificate  of  entry  without  notice  to,  or  knowledge  of,  the  applicant,  on 
the  ground  that  in  one  of  the  papers  filed  in  the  department  the  applicant 
had  not  included  the  land  in  question,  and  a  location  of  this  piece  made 
by  third  parties  after  the  receiver's  receipt  was  isued  is  void. 

Oumcy  V.  Broirn,  32  Colo.  472,  77  Pac.  3.')7  (lt)04),  afflrmod  Brown  v. 
Gumey,  201  U.  S.  184,  50  Law.  Ed.  717  (1906).  The  Judgment  of  the  land 
department  respecting  those  matters  which  it  must  determine  in  ascertain- 
ing whether  or  not  an  applicant  is  entitled  to  acquire  the  title  from  the 
United  States  is  collaterally  unassailable. 

The  mere  suspension  by  the  department  of  a  mineral  entry  for  the  pur- 
pose of  requiring  compliance  with  departmental  regulations  does  not  de- 
stroy the  force  of  the  certificate  of  entry,  or  enable  third  parties  to  attack 
its  validity. 

Peoria  d  Colorado  Mill,  d  Min.  Co.  v.  Turner,  20  Colo.  App.  474,  79  Pac. 
915  (1905) .  The  cancellation  of  a  mineral  application  and  entry  for  patent 
does  not  of  itself  operate  to  restore  the  land  to  the  public  domain  and 
render  it  subject  to  relocation.  It  does  not  divest  the  claimant's  title,  it 
simply  checks  or  terminates  the  patent  proceedings.  It  does  not  evidence 
either  a  forfeiture  or  relinquishment  of  the  location  or  claim  by  the  ap- 
plicant 


430  THE  LAW  OF  MIXES  AND  MIXING. 

Mineral  Farm  Min.  Co,  v.  Barnck\  33  Colo.  410,  80  Pac.  1055  (1905). 
The  decision  of  the  proper  officers  of  the  interior  department  in  matters 
within  its  jurisdiction  upon  questions  of  fact  is  conclusive  upon  the  courts 
in  the  absence  of  fraud,  perjury,  or  some  such  vice.  Even  if  no  adverse 
claim  or  protest  was  filed  at  the  time  of  the  final  entry,  the  commissioner 
has  jurisdiction,  upon  due  notice,  of  his  own  motion,  to  cancel  the  entry 
for  a  failure  by  the  claimant  to  comply  with  some  statute  or  rule  of  the 
department. 

Montana. 

l^Urcr  Bow  Min.  d  Mill  Co.  v.  Clark,  5  Mont.  378,  5  Pac.  570  (1885).  See 
this  case  under  chap.  XV' I,  div.  I. 

Wyoming. 

Slothoncr  i\  Hunter,  15  Wyo.  189,  88  Pac.  36  (1906).  If  pending  appllca- 
cation  for  patent  the  locator  transfers  his  title,  the  proceedings  are  not 
terminated,  but  he  becomes  a  trustee  for  his  grantee  in  whom  the  title 
vests  upon  the  issuance  of  the  patent.  ' 

Land  Office  Decisions. 

A  reservation  of  the  right  of  way  of  a  railroad  will  not  be  inserted  in 
the  final  certificate  where  it  appears  that  there  has  been  a  breach  of  con- 
dition l)y  the  railroad  but  no  reassertion  of  ownership  by  the  government-. 
The  rlffhts  of  the  railroad  are  protected  without  such  a  reservation.  Mary 
G.  Amett,  20  L.  D.  131    (1895). 

After  patent  has  issued  the  land  department  has  no  power  to  correct  an 
erroneous  survey.  The  only  means  of  doing  so  is  to  surrender  the  patent 
and  make  a  new  application  or  to  make  application  for  the  omitted  land. 
Eureka  d  Excelsior  Consoh  Gold  Min.  Co.,  24  L.  D.  512  (1897)  ;  Mono  Frac- 
tion Lode  Min.  Claim,  31  L.  D.  121  (1901). 

If,  after  entry,  the  applicant  finds  it  necessary  to  protect  his  claim  by 
adverse  suit  against  a  confiicting  claim,  It  is  incumbent  on  the  government 
to  take  notice  of  the  result  and  act  accordingly.  /S\  //.  f^tandart,  2Tt  L.  D. 
2C2  (1896). 

An  application  for  patent  for  land  embraced  in  a  prior  pending  applica- 
tion should  not  be  allowed.  If  a  local  ofllce  receives  such  application,  those 
objecting  should  appeal  to  the  general  land  oflSce  where  the  application 
will  be  held  for  cancellation.  In  this  case  protestants  were  adverse 
claimants  to  the  prior  application  and  they  were  not  required  to  ad- 
verse the  second  application  also.     Aspen  Mountain  Tunnel  Lode  No.  1, 

26  L.  D.  81  (1898)  ;    Stranger  Lode,  29  L.  D.  321  (1889). 

An  applicant  who  expressly  excludes  from  his  notice  stated  areas  Is  not 
entitled  thereafter  to  make  entry  of  such  excluded  ground  without  giving 
notice  of  such  intention.    Woods  v.  Holden,  26  L.  D.  198  (1898) ,  affirmed 

27  L.  D.  375,  28  L.  D.  24    (1899). 
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Stay  of  proceedings  may  be  ordered  pending  judicial  proceedings  that 
may  affect  title,  tliou^h  based  on  a  protest  which  does  not  retjulre  an  ad- 
verse suit  under  the  statute.     Thomas  v,  EIHnp,  2(i  L.  I).  220   (1S9S). 

A  case  is  in  the  control  of  the  department  up  to  Issue  of  patent.  It  is 
not  taken  out  of  that  control  by  a  decision  that  patent  should  issue.  That 
decision  may  be  recalled  or  overruled  at  any  time  before  patent  issues. 
When  itatent  issues,  it  is  beyond  the  control  of  the  d^artment.  Aspen  Con- 
sol,  Min,  Co.  V,  Williams,  27  L.  D.  1  (1898). 

An  entry  irregularly  allowed  during  the  pendency  of  a  suit  on  adverse 
claim  will  not  be  canceled,  where  subsequently  such  suit  is  dismissed, 
leaving  the  applicant  in  the  same  status  as  if  no  adverse  claim  had  been 
filed.    Mutual  Min.  d  Mill.  Vo.  v.  Currency  Co.,  27  L.  D.  191  (1898). 

"An  applicant  for  patent  who  excludes  or  omits  from  his  application 
ground  the  right  to  the  possession  of  which  has  been  regularly  and  ju- 
dicially determined  in  his  favor,  and  for  which  he  can  obtain  patent  with- 
out embracing  it  In  such  application,  does  not  by  such  exclusion  or  omis- 
sion invalidate  or  waive  any  claim  or  right  which  he  would  otherwise 
have."     WooilM  v.  Holdcn,  27  L.  I).  37r»  (ISOS). 

Application  was  made  for  patent  for  H.  &  R.  and  the  applicant  filed  a 
relinquishment  of  all  ground  in  conflict  with  the  Ruby.  Owner  of  Golden 
Terry  filed  an  adverse  claim  and  prosecuted  the  same  successfully.  Appli- 
cation was  then  made  for  patent  to  Ruby.  Owner  of  Golden  Terry  filed 
adverse,  began  suit  but  subsequently  dismissed  the  same,  relying  on  the 
Judgment  in  the  fonner  suit  as  an  adjudication  in  his  favor.  "Having 
been  filed  before  any  adverse  claim  was  filed,  the  relinquishment  operated 
to  withdraw  from  the  pending  application  the  land  relinquished,  and  this 
it  accomplished  as  effectually  as  if  that  land  had  never  been  inohide<l  In 
the  application,"  The  former  judgment  therefore  did  not  affect  the  title 
to  the  part  in  conflict  between  the  Ruby  and  the  Golden  Terry.  The 
owners  of  the  latter  had  no  personal  notice  of  the  relinquishment  and 
relied  on  the  published  notice.  Having  neglected  to  examine  the  record 
they  must  suffer  the  consequences  of  their  negligence.  Shields  v.  Siminff- 
Ion,  27  L.  D.  869  (1808). 

Where  two  claims  are  embraced  In  one  entry  and  there  is  no  pending 
contest,  protest  or  adverse  proceeding  of  any  kind  against  one  of  these 
claims,  under  the  circumstances  of  this  case  patent  may  issue  therefor, 
without  waiting  for  the  termination  of  litigation  as  to  the  other  claim. 
Kohnpo  rf  Fortuna  Lodes,  28  L.  D.  451  (1899)  ;  /d.,  28  L.  D.  5C2  (1899). 

Where  applicant  dies  after  application,  but  before  final  proof  and  pay- 
ment, patent  should  be  issued  in  the  name  of  "the  heirs  of  (applicant) 
deceased."    Tripp  v.  Dunphy,  28  L.  D.  14-  (1899). 

A  mining  claim  will  not  be  passed  to  patent  when  in  the  description, 
both  In  the  surveyor's  certificate  and  In  the  notice  of  application,  the  name 
of  the  county  in  which  the  claim  is  situated  Is  incorrect.  Wright  v.  Sioux 
Consol  Min.  Co.,  29  L.  D.  154  (1899)  ;  Id.,  29  L.  D.  289  (1899). 

A  deed  for  ground  embraced  in  the  entry,  placed  in  escrow,  prior  to 
entry  passes  no  title,  and  it  is  error  to  hold  the  entry  for  cancellation  to 
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that  extent.  The  deed  in  this  case  was  made  as  consideration  for  the  with- 
drawal of  an  adverse  claim.  Brady's  Mortgagee  v.  Harris,  29  L.  D.  89 
(18199). 

Where  the  certificate  of  entry  of  a  placer  claim  describes  the  land  in 
terms  of  the  general  public  survey  and  the  surveys  of  excluded  lode  claims, 
such  description  is  sufficiently  accurate,  and  the  said  surveys,  taken  to- 
gether, furnish  the  necessary  data  for  the  computation  of  the  area  of  the 
land,  and  for  the  preparation  of  an  accurate  description  to  be  incorporated 
In  the  patent.  Albert  B.  Knight,  30  L.  D.  227,  overruled.  Mary  Dotoling 
Placer  Claim,  31  L.  D.  64  (1901). 

Where  an  adverse  is  filed  to  an  application  for  patent  to  a  mining  claim, 
.'uxl  pending  the  disposition  of  the  action  brought  in  support  of  the  adverse 
'  o  adverse  claimant  applies  for,  and  through  the  inadveriMTico  «>»  (  •  » 
local  officers  is  allowed  entry  upon,  a  claim  which  includes  the  subject  of 
conflict  in  the  pending  action,  the  entry  will  be  canceled  to  the  extent  of 
the  conflict.    Long  John  Lode  Claim,  30  L.  D.  298  (1900). 

There  can  be  no  valid  entry  updn  an  application  for  patent  until  notice 
of  patent  shall  have  been  lawfully  given.  An  adjudication  by  the  dq;Mirt- 
ment  that  the  notice  of  application  is  defective  is  equivalent  to  a  determin- 
ation that  the  entry  based  thereon  is  void  and  should  be  canceled.  Such 
an  entry  will  be  treated  as  though  formally  canceled  as  of  the  date  of  the 
adjudication.    Southern  Cross  Gold  Min,  Co.  v.  Sexton,  31  L.  D.  415  (1901). 

Until  patent  has  Issued,  the  department  has  jurisdiction  to  enquire 
and  determine  whether  or  not  a  claimant  for  lands  under  the  public  land 
laws  has  complied  therewith,  and,  if  entry  has  been  made  by  such  claim- 
ant, to  inquire  and  determine  whether  or  not  said  entry  was  properly 
allowed,  and  if  found  not  to  have  been  properly  allowed,  it  is  the  duty  of 
the  department  to  vacate  and  cancel  the  entry.  Reed  v,  Boioron,  32  L.  D. 
383  (1904). 

Entry  will  be  allowed  and  patent  will  issue  in  the  name  of  the  applicant, 
notwithstanding  he  has  transferred  his  claim  pending  the  application. 
The  local  records  upon  which  both  deed  and  patent  are  spread  will 
disclose  the  title  claimed  by  the  transferee,  and  the  title  conveyed 
ty  the  patent  will  inure  by  operation  of  law  to  his  benefit  to  the 
extent  of  such  interest  as  he  may  have  acquired.  Liddia  Lode  Min,  Claim, 
33  L.  D.  127  (1904). 

A  recital  of  exclusion  of  conflict  in  the  notice  of  application  for  patent 
as  effectually  eliminates  the  conflict  area  as  if  the  exception  and  exclusion 
were  in  terms  declared  in  the  application  for  patent  itself.  Richmond  »€ 
Other  Lode  Claims^  34  L.  D.  554  (1906). 

O.    Hearings  as  to  the  Character  of  Land, 

p.  376.  See,  also,  Land  Office  Regulations  of  March  29,  1909, 
in  the  appendix. 
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United  States. 


Xortherfi  Pac.  R.  Co.  v,  Boderherg,  86  Fed  49  (1S9S).  C.  C.  D.  Wash. 
N.  D.  The  decision  of  the  question  whether  land  within  the  limits  of  a 
raUroad  grant  is  mineral  or  nonmineral  is  to  be  made  by  the  land  depart- 
ment Where  the  land  has  not  been  surveyed  and  its  character  is  still  un- 
determined by  the  department,  the  court  will  not  decide  this  question  in 
advance.  But  at  the  suit  of  the  railroad  company,  one  who  is  quarrylnsf 
stone  on  such  land  will  be  enjoined  until  the  character  of  the  land  is  de- 
termined by  the  department 

Lynch  r.  V,  8.,  71  C.  C.  A.  50,  138  Fed.  535  (1905).  9th  Circ.  "It  is 
assigned  as  error  that  the  court  refused  to  instruct  the  jury  that  the 
government  was  bound  by  the  classification  made  by  the  mineral  land  com- 
mission, and  could  not  be  heard  to  impeach  such  determination  by  assert- 
ing that  the  land  was  not  mineral.  The  Secretary  of  the  Interior  construed 
the  act  of  February  26,  1895,  very  soon  after  it  was  passed,  as  intended 
to  facilitate  the  adjustment  of  the  grant  of  land  to  the  Northern 
Pacific  Railroad  Company,  by  enabling  the  Secretary  of  the  In- 
terior to  ascertain  without  delay  what  lands  within  the  limits  of  the  grant 
to  said  company  in  the  states  of  Montana  and  Idaho  were  mineral  tn 
character,  and  excepted  from  the  operation  of  the  grant  The  Secretary 
also  determined  that  the  classification  of  land  as  mineral  under  the  act 
did  not  prevent  the  Land  Department  from  making  such  disposition  of  the 
land  as  would  be  proper  upon  a  subsequent  showing  that  the  land  was  not 
in  fact  mineral.  25  L.  D.  446,  447;  26  L.  D.  423,  424.  This  con- 
struction of  the  statute  has  been  the  law  of  that  department  iii:K)n  this 
subject  for  nearly  eight  years,  and,  as  far  as  we  are  advised,  it  has 
not  before  been  questioned.  The  contemporaneous  construction  of  a  statute 
by  those  charged  with  its  execution,  especially  when  it  has  long  prevailed, 
is  entitled  to  great  weight,  and  should  not  be  disregarded  or  overturned 
except  for  cogent  reasons,  and  unless  it  be  clear  that  such  construction  is 
erroneous.  United  States  v.  Johnston,  124  U.  S.  236,  253,  8  Sup.  Ct  446, 
31  Law.  Ed.  389.  We  find  no  reason  advanced  In  the  defense  to  this  action 
for  holding  that  the  construction  placed  upon  the  statute  by  the  Secretary 
of  the  Interior  is  erroneous." 

Land  Office  Decisions. 

The  nonmineral  character  of  a  tract  of  land  having  been  determined  as 
the  result  of  a  hearing  had  on  that  issue,  the  department  is  not  justified  In 
ordering  another  hearing  on  the  same  issue.  In  the  absence  of  a  clear  show- 
ing of  development  made  since  the  prior  hearing,  such  as,  if  supported  by 
the  evidence  at  the  hearing  applied  for,  would  clearly  demonstrate  that 
since  such  prior  hearing  mineral  has  been  discovered  in  such  quantities, 
and  by  such  thorough  work  on  the  premises,  as  to  overcome  the  effect  of 
the  previous  judgment  as  to  the  character  of  the  land.  MackaU  17.  Gfood- 
$en,  24  L.  D.  653  (1897). 

2B&A28 
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In  a  bearing  ordered  to  determine  the  alleged  known  mineral  character 
of  land  embraced  in  an  agricultural  entry,  made  at  the  conclusion  of  a 
prior  content  involving  the  character  of  the  land,  the  evidence  must  be 
confined  to  discoveries  after  the  date  of  the  first  hearing  and  prior  to  the 
allowance  of  the  entry.    Leach  v.  Potter,  24  L.  D.  573  (1896). 

In  proceedings  arising  between  a  mineral  claimant  and  a  state  claim- 
ing under  a  school  jarnuit,  where  the  character  of  the  land  involved 
is  in  issue,  and  the  evidence  submitted  by  the  parties  is  unsatis- 
factory and  the  secretary  of  the  Interior,  on  his  own  motion,  with 
due  notice  to  the  parties,  directs  a  mineral  expert,  of  his  own  designation, 
to  examine  the  land,  and  thereafter  appear  before  the  local  office  and 
testify  under  oath  as  to  the  result  of  such  investigation,  with  full 
opportunity  given  for  cross-examination,  and  no  objection  is  made  to  such 
direction  of  the  secretary  until  after  its  full  execution,  but  acquiescence 
therein  is  manifested  by  the  designation  of  a  particular  portion  of  the 
land  for  examination,  the  testimony  of  such  expert,  so  given,  may  be 
•properly  considered,  together  with  the  other  evidence  in  the  case. 

If  the  presumptive  mineral  character  of  land  is  based  upon  exploration 
of  only  one  portion  thereof,  the  burden  assumed  by  one  who  alleges  the 
agricultural  character  of  such  land  is  sustained  by  evidence  of  exploration 
on  the  same  portion,  sufficient  to  demonstrate  the  fact  of  its  nonmineral 
character,  and  thereby  overcome  the  effect  of  the  alleged  prior  exploration 
and  discovers'.  State  of  Washington  v.  McBride,  25  L.  D.  167  (1897).  See 
Chormlcle  v.  Hiller,  26  L.  D.  9  (180S),  under  chap.  XVI,  div.  IV. 

The  ordering  of  a  hearing  is  lodged  in  the  sound  discretion  of  the  com- 
missioner, and  unless  there  is  an  abuse  of  that  discretion  the  department 
will  not  interfere.     Reed  v.  Bouron,  26  L.  D.  66  (1898). 

Ti.  having  located  ground  as  a  mining  claim  sold  his  claim  to  contestants, 
and  siibseciuently  made  entry  for  the  same  land  as  agricultural.  Held,  the 
department  was  not  relieved  of  the  duty  of  determining  the  actual 
character  of  the  land  by  L.*s  bad  faith  towards  the  contestants.  "However 
much  his  conduct  and  representations  might  operate  as  an  estoppel  against 
him  in  his  private  affairs,  the  government  cannot  be  bound  thereby.  L.*fi 
action  in  r^resenting  the  land  to  be  mineral,  and  in  attempting  to  dispose 
of  it  as  such,  may  subject  him  to  liability  for  deceit  but  this  department 
has  no  jurisdistion  over  such  questions."  The  land  was  found  on  the 
facts  to  be  agricultural.    Reid  v,  Lavallee,  26  L.  D.  100  (1898). 

The  fact  that  a  placer  claimant  has  conducted  profitable  mining  opera- 
tions on  a  part  of  his  claim  does  not  in  itself  give  him  any  right  as  against 
an  adverse  homestead  claimant  for  anothw  part  of  such  claim,  lying  in 
a  different  quarter  section  and  that  had  been  previonsly  adjudged  non- 
mineral  In  a  departmental  decision.  Montgomery  t\  Gilhri't,  26  L.  D.  21ft 
(1898). 

The  abstract  of  Aspen  Consol.  Min.  Co.  v.  Williams,  23  L.  D.  34  (see 
vol.  1,  p.  382),  is  taken  from  the  syllabus  of  that  case  but  is  incorrect. 
That  case  is,  however,  now  overruled. 

W.  made  preemption  claim  to  land  returned  as  agricultural ;  entry  and 
payment  were  made  by  him  on  Feb.  11.  1885.    The  survey  then  In  force  was 
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suspended  Sept.  10,  1886.  On  March  4,  1891,  the  mining  company  protested 
against  the  issue  of  patent  and  a  hearing  was  ordered  as  to  character  of 
the  ground.  A  subsequent  survey  was  made  returning  the  ground  as 
mineral. 

The  burden  of  proving  the  land  to  have  been  known  to  be  mineral  at 
date  of  entry  was  on  the  mining  company  because  (1)  "when  final  proof, 
including  proper  showing  as  to  the  character  of  the  land,  has  been 
regularly  submitted  to  the  local  officers  and  approved  by  them  and  entry 
allowed  and  certificate  issued,  the  character  is  established  by  a  higher 
quality  of  evidence  than  that  offered  by  the  surveyor's  return";  (2)  W.*s 
entry  was  not  affected  by  the  survey  and  return  of  1892;  (3)  the  burden 
having  been  placed  on  the  company  by  the  order  granting  the  hearing,  and 
no  modification  thereof  having  been  asked,  there  should  have  been  no  sub- 
sequent re-adjustment  of  that  burden. 

Evidence  of  discovery  of  minerals  subsequent  to  W.'s  aitry  did  not 
affect  his  title.    Aspen  Consol.  Min.  Co,  v,  WiUianis,  27  L.  D.  1  (1898). 

A  certificate  of  location  of  a  mining  claim  on  land  returned  as  agri- 
cultural is  not  sufficient  evidence  that  the  land  is  mineral  to  cast  the 
burden  of  proving  the  contrary  upon  the  agricultural  claimant.  (Sweeney 
v.  Northern  Pac.  R.  CJo.,  20  L.  D.  394 ;  Northern  Pac.  R.  Co.  v.  Marshall, 
17  I..  D.  :.-l5;  Walker  v.  Southern  l*ac.  R.  Co.,  24  L.  D.  172,  overruled.) 
Such  a  certificate  is  not  evidence  of  discovery,  and  is  not  evidence  of  the 
mineral  character  of  the  land. 

"The  return  of  the  surveyor  general,  in  connection  with  the  survey  of 
public  land  to  the  effect  that  the  land  is  mineral  or  nonmineral,  is  sufficient 
evidence  of  its  character  to  cast  the  burden  of  proving  the  contrary  upon 
one  who  alleges  that  the  land  is  of  a  different  character,  but  the  opportuni- 
ties and  qualifications  of  surveyors  for  determining  the  mineral  or  noa- 
mineral  character  of  land  are  so  uncertain  that  this  presumption  is  only 
a  slight  one  and  may  l)e  readily  overcome  by  evidence  of  a  higher  character. 

•  •  ♦  This  land  having  been  returned  as  agricultural,  it  was  u»mi»s- 
sary  for  the  protestants  to  show  the  existence  of  mineral  in  sufficient 
quantities  to  make  the  land  more  valuable  for  mining  than  for  agricultural 
purix>ses:  or  as  was  held  in  the  case  of  (\istle  v.  Wonible  (10  L.  I).  45.')) 
it  was  incumbent  upon  them  to  show  such  a  mineral  discovery  as  would 
warrant  a  person  of  ordinary  prudence  in  the  further  expenditure  of  his 
labor  and  means  with  a  reasonable  prospect  of  success  In  developing  a 
valuable  mine."    Magruder  v.  Oregon  d  C,  R.  Co,,  28  L.  D.  174  (1899). 

A  decision  of  the  secretary  in  proceedings  to  determine  the  character 
of  land,  that  it  is  principally  valuable  for  its  mineral  deposits,  is,  so  long 
as  it  remains  undisturbed,  binding  upon  all  the  officers  of  the  land  depart- 
ment and  prevents  disposition  of  the  land  in  any  other  way  than  as  pre- 
scribed by  the  laws  specially  authorizing  the  sale  of  mineral  lands.  It  was 
error  to  give  such  decision  of  the  department  merely  the  effect  of  a  mineral 
return  and  allow  homestead  claimants  to  make  entry  of  the  land  upon  the 
mere  filing  of  a  nonmineral  affidavit.  "To  secure  a  hearing  whereby  the 
effect  of  that  decision  might  be  overcome  it  was  necessary  for  the  agrl- 
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cultural  applicants  to  all^e  that  exploration  and  development  subsequent 
to  the  former  hearing  or  trial  had  shown  the  land  to  be  nonmineral  or 
that  the  former  decision  was  based  upon  fraud  or  mistake  such  as  would 
justify  further  inquiry  into  the  character  of  the  land.  At  such  a  hearing 
proof  of  the  abandonment  of  the  mining  claim  would  have  been  a  circum- 
stance tending  to  show  that  the  mineral  claimants  deemed  the  land  worth- 
less for  mining  purposes." 

Under  the  evidence  in  this  case  the  land  was  held  to  be  mineral.  Cole- 
man V,  McKenzie,  28  L.  D.  348  (1899). 

Where  land  within  the  limits  of  a  railroad  grant  is  claimed  to  be  min- 
eral, the  company  is  entitled  to  actual  service  of  notice  of  the  hearing. 
Notice  by  posting  and  advertising  is  not  sufficient  McCloud  v.  Central 
Pac,.  R,  Co,,  29  L.  D.  27  (1899). 

Hearing  as  to  the  character  of  land  classified  under  act  of  Feb.  2(>. 
1895,  was  ordered  where  the  protest  was  not  filed  until  after  the  prescribed 
time,  but  the  report  of  the  commissioners  was  false  and  a  clear  misrep- 
resentation of  the  facts.  Lanib  v,  "Northern  Pac.  R.  Co.,  29  L.  D.  102  (1899). 

A  certificate  of  the  location  of  a  mining  claim  is  not  sufficient  evidence 
of  the  character  of  the  land  to  shift  the  burden  of  proof  where  the  land 
has  been  returned  as  agricultural.  McQuiddy  v.  California,  29  L.  D.  181 
(1899). 

Land  more  valuable  on  account  of  the  sandstone  It  contains  than  for 
agricultural  purposes  is  mineral  and  should  be  so  classified  under  act  of 
Feb.  20,  1895.    Beaudette  v.  Northern  Pac.  R.  Co.,  29  L.  D.  248  (1899). 

By  act  of  Aug.  5,  1892,  the  railroad  company,  in  consideration  of  its 
relinquishment  of  certain  Dakota  lands,  was  permitted  to  select  "an  equal 
quantity  of  nonmineral  public  lands,  so  classified  as  nonmineral  at  the  time 
of  actual  government  survey  which  has  or  shall  be  made."  The  character 
of  lands,  which  have  been  so  classified  and  selected,  will  not  be  investigated 
on  protests,  making  vague  allegations  of  mineral  locations,  without  giving 
their  dates  or  alleging  locations  made  after  government  survey.  Par.  1(H, 
Land  Office  Regulations  is  not  applicable  to  these  selections.  Bedal  v.  8t. 
Paul,  etc.,  Co.,  29  L.  D.  254  (1899). 

The  classification  of  land  as  mineral  by  the  board  of  commissioners  under 
act  of  Feb.  26,  1895,  and  the  final  approval  thereof  by  the  secretary,  is  In 
effect  a  crtncellation  of  a  previous  selection  of  the  land  by  the  railroad 
company  and  thereafter  the  company  or  any  one  claiming  under  It  cannot 
be  heard  to  question  the  character  of  the  land,  except  upon  the  ground  «>f 
fraud  in  the  classification.    Luthye  v.  Northern  Pac.  R.  Co.,  29  L.  D.  675 

(1900). 

Rev.  St.  2325  is  a  statute  of  repose  only  so  far  as  to  bar  the  assertion 
of  adverse  claims  not  filed  within  the  period  of  publication.  It  does  not 
relieve  the  land  department  from  ascertaining  the  character  of  the  land 
sought  to  be  patented.  "The  land  department  is  charged  with  the  duty  of 
disposing  of  the  public  lands  in  the  manner  provided  by  law  and  Its 
officers  must  determine  the  character  of  the  land  and  dispose  of  it  only 
under  the  law  applicable  thereto.    That  nonmineral  land  cannot  be  disposed 
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of  under  the  mining  laws  is  a  cardinal  rule  in  the  administration  of  the 
public  land  laws."    Ferrell  v,  Hoge,  29  L.  D.  12  (1899). 

Where  a  protest  is  made  against  the  issuing  of  a  homestead  certificate 
for  certain  land  on  the  ground  that  the  land  is  more  valuable  for  its  min- 
eral deposits  than  for  agricultural  purposes,  a  hearing  will  not  be  ordered 
if  the  protestants  fail  to  allege  that  the  existence  of  these  mineral  deposits 
was  known  at  the  time  when  the  final  homestead  certificate  was  issued. 
Such  certificate  stands  as  of  the  date  when  notice  of  final  proof  was  given, 
even  though  the  first  notice  thereof  erroneously  described  the  land 
claimed  and  a  subsequent  notice  describing  it  correctly  had  to  be  filed,  in 
the  absence  of  prejudice  shown  to  any  one's  right  or  claim  to  the  land  by 
reason  of  the  error  in  the  first  notice.  Dufrene  v.  Mace's  Heirs,  30  L.  D. 
216  (1900). 

By  act  of  March  2,  1899,  in  consideration  of  the  release  and  conveyance 
of  certain  lands  by  the  railroad  company  to  the  United  States,  the  company 
was  "authorized  to  select  an  equal  quantity  of  nonmineral  public  lands, 
so  classified  as  nonmineral  at  the  time  of  actual  government  survey.'* 
"When  the  field  notes  and  surveyor's  return  make  no  notation  whatever 
of  minerals  in  the  land  being  surveyed,  such  lands  are  considered  and 
treated  as  given  a  nonmineral  classification  by  the  surveyor."  A  coal  de- 
claratory Ftatement  filed  a  year  after  the  lieu  selection  cannot  affect  that 
eelection,  noi  can  a  subsequent  protest  in  which  it  is  stated,  not  that  the 
land  was  linown  to  be  mineral  at  the  time  the  selection  was  presented,  but 
only  that  \c  contained  valuable  mineral  deposits  at  the  time  of  filing  the 
protest.     Davenport  t\  ^iorthern  Par.  R,  Co.,  32  L.  D.  28  (1903). 

The  fact  that  land  was,  prior  to  survey,  classified  as  mineral  under  the 
act  of  February  26, 1895,  cannot  be  considered  as  a  classification  as  mineral 
"at  the  time  of  actual  government  survey."  "While  it  is  true  that  the 
classification  by  said  commissioners  when  approved  was  final  as  to  the 
Northern  Pacific  Railroad  Company,  it  did  not  prevent  such  disposal  of 
the  lands  as  may  be  proper  on  a  subsequent  showing  as  to  their  character." 
When  the  land  in  question  was  subsequently  surveyed,  it  was  classified 
as  nonmineral,  and  consequently  might  be  disposed  of  as  such.  St,  Paul, 
M.  d  M,  R,  Co.,  34  L.  D.  211  (1905). 

In  determining  whether  land  contains  coal  deposits,  the  well  known 
rules  of  evidence  are  as  applicable  as  in  any  other  case,  and  whatever  is 
relevant  to  and  bears  in  any  degree  upon  the  question  is  admissible. 
Neither  discovery  nor  actual  production  are  necessary  conditions  in  the 
case  of  coal  lands.  The  characteristics  of  such  deposits  are  to  be  kept  in 
view;  and  reliance  must  frequently  be  had  upon  such  evidence  as  may 
become  the  guide  of  the  geologist  or  coal  expert  Instructions,  34  L.  D. 
194  (1905). 

"To  sustain  the  application  for  mineral  patent,  as  against  persons  alleg- 
ing the  land  to  he  nonmineral,  it  must  appear  that  mineral  exists  in  the 
land  in  quantity  and  of  value  sufficient  to  subject  it  to  disposal  under  the 
mining  laws.  In  other  words,  the  land  applied  for  must  be  shown  to  cou- 
sin valuable  deposits  of  mineral,  which  means  more  than  a  mere  discovery, 
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that  might  be  sufficient  to  support  a  location  in  the  first  Instance.*'    Brophy 
t\  (rnarc\  34  L.  D.  596  (190(5). 

By  section  7.  of  the  act  of  March  3,  1891,  it  is  provided  that  after  the 
lapse  of  two  years  from  the  date  of  the  issuance  of  the  receiver*s  receipt 
upon  the  final  entry  of  any  tract  of  land  under  the  homestead,  timber- 
culture,  desert  land,  or  preemption  laws,  the  entryman  shall  be  entitled  to 
a  patent,  if  there  18  no  pending  contest  or  j)rote8t  against  the  validity  of 
the  entry.  This  does  not  preclude  proceedings  to  determine  the  character 
of  the  land  suhsefpient  to  the  exi>iratiou  of  the  period  of  two  years,  and  if 
ui)on  such  proceedings  it  is  shown  that  the  land  was  at  the  date  of  final 
entry  known  to  be  chiefiy  valuable  for  minerals,  the  entry  will  be  canceled. 
Ucrman  v.  Chase,  37  L.  D.  590  (1909). 


II.    Adverse  Claim  and  Action  Thereon. 

p.  382.  When  a  patent  has  issued,  the  title  to  the  land  covered 
thereby  is  no  longer  within  the  control  of  the  land  office  and  the 
patentee  cannot  be  required  to  answer  the  claims  of  others  when 
made  in  that  oifice.  Patentees,  therefore,  are  under  no  obliga- 
tion to  protect  their  claims  by  filing  adverse  claims  under  Rev. 
St.  2326.  This  rule,  which  was  laid  down  in  Iron  Silver  Min.  Co. 
V.  Campbell,  135  U.  S.  286,  34  Law.  Ed.  155  (see  vol.  1,  p.  392), 
is  now  held  by  the  land  department  to  have  no  exceptions.  The 
patentee  of  a  placer  claim  not  only  need  no  longer  file  an  adverse 
to  an  application  for  a  lode  claim  within  his  boundaries,  even 
when  the  lode  applicant  claims  that  the  lode  was  known  to  exist 
at  the  time  of  the  placer  application,  but  if  such  an  adverse  is 
filed,  the  department  will  not  recognize  proceedings  thereon  as 
in  any  way  binding  upon  it.  The  purpose  of  the  adverse  claim 
and  the  proceedings  thereon  is  to  reach  a  final  determination  of 
the  right  of  possession  as  between  rival  claimants  of  mineral 
land.  The  only  question  involved  is  the  right  of  possession,  and 
the  proceeding  can  only  influence  land  office  action  in  the  case 
of  mineral  lands.  Claimants  under  laws  providing  for  the  dis- 
posal of  nonmineral  lands  are  not  required  to  file  adverse  claims 
in  order  to  protect  their  rights  against  applications  based  on 
claims  that  the  land  involved  is  mineral.  (Cases  to  the  contrary, 
Bonner  v.  Meikle,  82  Fed.  697 ;  Young  v.  Goldsteen,  97  Fed.  303. 
can  no  longer  be  considered  authoritative.)  The  decision  of  the 
department  that  land  is  not  mineral  is  binding  on  the  courts  and 
so  far  as  its  relation  to  departmental  action  is  concerned  puts  an 
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end  to  the  suit  on  the  adverse  claim.  Consequently,  an  adverse 
claim  by  a  mill  site  owner,  a  railroad  company,  or  one  claiming 
under  a  townsite  will  not  be  entertained  by  the  department  when 
the  land  has  already  been  determined  to  be  mineral. 

If  adverse  rights  arise  after  the  expiration  of  the  period  of 
publication  and,  therefore,  could  not  have  been  asserted  within 
that  period,  they  are  not  barred  by  failure  to  file  adverse  claims. 
A  tunnel  claimant  is  not  obliged  to  file  adverse  claims  against 
applications  for  ground  within  fifteen  hundred  feet  of  his  tunnel, 
before  he  has  discovered  veins  which  enter  the  ground  applied 
for. 

A  locator  under  the  act  of  1866  must  file  an  adverse  claim  to 
protect  his  rights  against  an  application  based  on  a  location  un- 
der the  act  of  1872.  A  patentee  under  the  act  of  1866,  under 
the  general  rule  stated  above,  of  course,  is  not  required  to  do 
so.  (In  the  first  sentence  on  page  383,  vol.  1,  the  words  ** locator" 
and  '* patentee'*  have,  by  an  error,  been  reversed.) 

The  requirement  of  the  statute  that  the  claim  must  be  filed 
within  the  period  of  publication  is  mandatory.  It  is  not  within 
the  province  of  the  department  to  extend  this  time  on  any  ground. 
If  the  last  day  falls  on  Sunday,  the  adverse  may  not  be  filed  on 
the  following  day.  (The  contrary  view  formerly  held  by  the 
land  office  [vol.  1,  p.  388]  has  been  abandoned.) 

By  act  of  Congress  June  7th,  1910,  adverse  claims  in  the  dis- 
trict of  Alaska  may  be  filed  at  any  time  during  the  sixty-day 
period  of  publication,  or  within  eight  months  thereafter,  and  ad- 
verse suits  may  be  instituted  at  any  time  within  sixty  days  after 
the  filing  of  said  claims. 

An  adverse  claim  is  sufiicient  as  to  form,  if  it  complies  with 
the  requirements  of  the  statute,  even  if  it  does  not  conform  to 
the  requirements  of  the  land  office  regulations.  (See  appendix 
for  present  land  office  regulations.) 

A  court*  of  competent  jurisdiction  is  any  court  competent  to 
determine  the  right  of  possession.  This  includes  all  state  courts 
having  jurisdiction  of  questions  of  title  to  mining  claims.  It  also 
includes  the  federal  courts  in  cases  wh^re  the  usual  conditions  of 
federal  jurisdiction  exist.  An  action  on  an  adverse  claim  is  not 
in  itself  a  suit  arising  under  the  laws  of  the  United  States  in  such 
a  sense  as  to  confer  jurisdiction  on  the  federal  courts,  regardless 
of  the  citizenship  of  the  parties.    Such  a  suit  may  present  a  fed- 
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eral  question,  but  the  mere  fact  that  it  is  authorized  or  required 
to  be  brought  by  act  of  congress  does  not  confer  jurisdiction  on 
those  courts.  So,  also,  the  supreme  court  of  the  United  States 
will  not  entertain  an  appeal  from  a  state  court  where  no  other 
ground  of  jurisdiction  appears  than  that  the  suit  is  one  under  the 
provisions  of  Rev.  St.  2326.  In  order  that  such  an  appeal  should 
lie,  it  must  appear  that  a  right  was  specifically  claimed  under 
some  law  or  the  constitution  of  the  United  States  and  was 
denied. 

Since  the  form  of  the  action,  the  character  of  the  pleadings, 
and  the  rules  of  procedure,  are  governed  by  the  practice  of  the 
jurisdiction  in  which  the  suit  is  brought,  these  may  differ  in  the 
several  states  except  so  far  as  those  essentials  mentioned  in 
volume  1,  page  385,  are  concerned.  Thus,  in  Montana  it  is 
necessary  to  allege  and  prove  that  the  adverse  claim  was  filed 
and  the  suit  begun  within  the  periods  prescribed  by  the  act  of 
congress ;  while  in  California  and  Colorado  it  is  not  necessary  to 
do  so.  In  Alaska  it  has  been  held  that  a  third  party  who  has  not 
filed  an  adverse  claim  may  be  permitted  to  intervene.  This  right 
has  been  denied  in  California  and  Montana.  An  action  on  an 
adverse  claim  may  be  nonsuited  without  violating  the  amendatory 
act  of  1881.  It  may  likewise  be  dismissed  for  want  of  prosecu- 
tion. What  is  due  diligence  in  prosecution  is  a  question  to  be 
decided  by  the  court  and  not  by  the  department.  A  suit  brought 
between  the  applicant  and  the  adverse  claimant  before  the  filing 
of  the  adverse  claim,  although  involving  the  right  of  possession 
of  the  disputed  ground  is  not  recognized  by  the  department  as  a 
compliance  with  the  statute.  In  Idaho  it  has  been  held  that  such 
a  suit  might  stand  as  a  suit  on  the  adverse  claim.  The  decision 
can,  of  course,  have  no  controlling  effect  in  the  land  office.  Pos- 
session for  a  period  equal  to  the  time  prescribed  for  the  running 
of  the  statute  of  limitations,  which  by  Rev.  St.  2332  confers  a 
right  to  a  patent  in  the  absence  of  adverse  claims,  is  not  available 
in  an  action  on  an  adverse  claim,  since  such  possession  only  con- 
fers a  right  in  the  absence  of  such  a  claim. 

The  manner  in  which  the  court  ascertains  the  fact  in  issue 
does  not  affect  the  force  of  its  judgment.  That  judgment  is  not 
the  less  binding  because  it  was  entered  in  pursuance  of  a  stipula- 
tion between  the  parties.     It  must,  however,  be  limited  to  the 
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determination  of  the  right  of  possession.  If  it  goes  further  and 
adjudges  that  either  party  is  entitled  to  purchase  the  ground 
from  the  government,  it  encroaches  upon  the  jurisdiction  of  the 
land  oflSce,  which  is  not  bound  thereby.  When  judgment  has 
been  rendered  for  the  adverse  claimant,  he  need  not  make  an 
original  application  for  patent.  He,  as  '  *  the  party  entitled  to  the 
possession  of  the  claim,''  can  obtain  a  patent  upon  the  judgment 
roll  by  complying  with  the  requirements  set  out  in  Rev.  St.  2326. 
But  his  entry  must,  it  seems,  conform  to  his  claim.  If  his  ad- 
verse was  based  upon  a  placer  location,  he  may  not  make  entry 
for  a  lode.  An  entire  failure  to  prosecute  an  application  to  com- 
pletion within  a  reasonable  time  after  the  termination  of  the  ad- 
verse proceedings  is  treated  by  the  land  oflSce  as  a  waiver  of  the 
rights  acquired  by  those  proceedings. 

When  an  applicant  expressly  excludes  from  his  application 
stated  areas,  it  is  not  necesary  for  others  claiming  rights  therein 
to  file  adverse  claims;  and  in  this  regard  a  relinquishment  of 
ground  included  in  the  application,  if  made  before  the  filing  of 
adverse  claims,  is  equivalent  to  original  exclusion.  Relinquish- 
ment subsequent  to  the  filing  of  an  adverse  claim,  however,  will 
not  be  allowed  to  prejudice  the  rights  of  the  adverse  claimant. 
The  exclusion  of  ground  by  the  applicant  is  not  a  waiver  of  any 
claim  or  right  which  he  may  have  therein.  The  statute  only  ap- 
plies to  claims  arising  out  of  independent  conflicting  locations  of 
the  same  ground;  it  has  no  application  to  controversies  between 
co-owners  claiming  under  the  same  location.  They,  however, 
when  excluded  from  an  application  for  patent,  may  protect  their  ^ 
rights  by  protest.  (See  Land  Office  Regulations,  par.  53,  in  Ap- 
pendix.) 

On  the  question  of  the  right  of  the  adverse  claimant  to  set  up 
as  against  the  applicant  for  patent  in  an  action  on  the  adverse 
claim  the  existence  of  a  prior  conflicting  location  which  has  been 
abandoned  or  forfeited,  see  Lavagnino  v.  Uhlig,  198  U.  S.  443, 
49  Law.  Ed.  1119,  and  Farrell  v.  Lockhart,  210  U.  S.  142,  52  Law. 
Ed.  994,  16  L.  R.  A.  (N.  S.)  162,  and  the  discussion  of  these  cases 
under  chap.  XII. 

United  States. 

BushneH  t.  Cooke  Min.  d  Smelting  Co.,  148  T'.  S.  C82,  37  I.nw.  Ed.  010 
(1S93).    "V^hen  an  action  on  an  adverse  claim  has  been  brought  in  a  state 
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court,  an  appeal  will  not  lie  to  tlie  supreme  court  of  the  United  States, 
where  the  questious  presented  and  decided  involved  no  constructlOD  of 
any  federal  statute,  nor  did  it  become  necessary  to  determine  the  rightB 
of  the  parties  under  the  federal  mining  statutes. 

Enterprise  Min.  Co,  v,  Rico-Aapen  Consol,  Min.  Co.,  167  U.  S.  lOS,  12 
Law.  Ed.  90  (1897).  Where  a  tunnel  claimant  discovers  a  vein  in  his 
tunnel  and  locates  a  claim  thereon,  which  conflicts  with  a  claim  which 
was  located  after  the  location  of  the  tunnel  right  and  patented  previously 
to  the  discovery  of  the  vein  in  the  tunnel,  his  rights  are  not  destroyed  or 
impaired  by  reason  of  his  having  failed  to  file  an  adverse  claim. 

"Now  at  the  time  the  application  for  patent  to  the  Vestal  claim  was 
presented  and  the  proceedings  had  thereon,  the  defendant  knew  of  no  vein 
which  would  enable  it  to  dispute  the  right  of  the  owners  of  the  Vestal 
to  a  patent.  The  Vestal  claim,  it  will  be  perceived,  runs  parallel  to  the 
line  of  the  tunnel,  and  is  distant  therefrom  some  five  hundred  feet.  The 
presumption,  of  course,  would  be  that  the  vein  ran  lengthwise  and  not 
crosswise  of  the  claim  as  located,  and  such  a  vein  would  not,  unless  it 
radically  changed  its  course,  cross  the  line  of  the  tunnel.  Whether  it  did 
or  not,  or  whether  any  other  vein  should  be  found  in  the  tunnel  which 
should  cross  the  territory  of  the  Vestal,  was  a  matter  of  pure  speculation, 
and  there  would  be  no  propriety  in  maintaining  a  suit  to  establish  defend- 
ant's inchoate  right  and  delay  the  Vestal  claimants  in  securing  a  patent 
on  a  mere  possibility  which  might  never  ripen  into  a  fact.  The  obvious 
contemplation  of  the  law  in  respect  to  these  adverse  proceedings  is  that 
there  shall  be  a  present,  tangible  and  certain  right,  and  not  a  mere  poa- 
slbility.  Of  course,  the  owners  of  the  Vestal  claim  had  notice,  from  the 
fact  of  the  location  of  the  tunnel  line,  of  the  possibilities  which  future  ex- 
cavations of  the  tunnel  might  develop,  and  so  they  were  not  prejudiced 
by  the  failure  to  'adverse.'  And  as  the  defendant  could  not,  in  any  suit 
which  it  might  iustltute,  establish  a  certain  adverse  right,  and  as  litigation 
in  the  courts  is  based  upon  facts  and  not  upon  possibilities,  it  seems  to  us 
that  nothing  was  to  be  gained  by  instituting  adverse  proceedings  and, 
therefore,  nothing  lost  by  a  failure  so  to  do." 

Bonner  v,  Mcikle,  82  Fed.  ()97  (1897).  C.  C.  D.  Nev.  The  owner  of  a 
lot  in  an  unpatented  townsite  may  file  an  adverse  claim  and  maintain  an 
action  thereon.    See  this  case  under  chap.  XVI,  div.  I. 

Shoshone  Min.  Co,  v,  Ruitcr,  31  C.  C.  A.  223,  87  Fed.  801  (1898),  9th 
Circ,  affirming  Rutter  v.  Shoshone  Mim  Co.,  75  Fed.  37.  A  bill  in  equity 
is  a  proper  action  on  an  adverse  claim.  "The  proceeding  required,  author- 
ized and  directed  by  section  2326  of  the  Rev.  Stat,  has  no  specific  relation 
whatever  to  the  action  of  ejectment,  or  to  any  other  common-law  action. 
The  object  of  the  proceeding  is  the  determination  of  the  contest  in  the 
land  office,  as  to  which  of  the  parties,  if  either,  is  entitled  to  receive  a 
patent  from  the  government-— a  right  which  arises  out  of  a  full  compliance 
with  the  laws  of  congress  for  the  acquisition  of  a  government  patent  for 
mineral  lands.  The  proceedings  are  purely  statutory,  and  their  inc^tlon 
is  in  the  land  office,  not  in  the  courts  where  the  suit  is  commenced/* 
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"Whatever  may  be  said  of  the  nature  and  character  of  these  proceedings 
when  tried  In  the  state  courts,  where  the  statutes  have,  as  to  the  forms  of 
action,  abolished  the  distinction  which  exists  in  the  national  courts  be- 
tween law  and  equity,  it  must,  we  think,  be  conceded  that  such  proceedin;,-s 
are  of  an  equitable  nature,  and,  when  brought  in  the  national  courts,  are 
to  be  tried  as  equity  cases.  The  mere  fact  that  in  certain  cases  an  action 
at  law  has  been  deemed  sufficient  does  not  change  the  equitable  character 
of  the  suit.  The  suit  is  brought  for  special  relief,  and  the  judgment  re- 
quired to  be  entered  is  such  as  a  court  exercising  jurisdiction  in  equity 
alone  could  render." 

"The  determination  of  the  rights  of  the  parties,  as  required  by  section 
2326,  as  we  have  already'  said,  is  not  necessarily  the  subject  of  a  common- 
law  action ;  and'  a  trial  thereof  on  the  equity  side  of  the  court  is  certainly 
not  a  violation  of  the  provisions  of  the  constitution,  which  declares  that  the 
right  of  trial  by  Jury  shall  be  secured  to  all  and  remain  inviolate  forever. 
The  equity  jurisdiction  of  the  T'nited  States  courts  is  not  controlled  by 
state  legislation."  (Reversed  on  question  of  federal  jurisdiction  in  177 
U.S.  50r»,  44  Law.  Ed.  864,  below.) 

8t.  Louifi  Min.  d  M.  Co,  v.  Montana  Min.  Co.,  171  V.  S.  650,  43  Law.  EiL 
320  (18J)S).  affirming  Montana  Min.  Co.  v.  St.  Louis  Min.  &  Mill.  Co.,  20 
Mont.  394,  51  Pac.  824.  The  parties  to  an  action  on  an  adverse  claim  may 
compromise  and  settle  it.  Such  a  settlement  is  not  against  any  ])ublic 
policy  of  tlie  government. 

Erwin  v.  Percgo,  35  C.  C.  A.  4S2,  03  Fed.  608  (1899),  8th  Circ.  affirming 
85  Fed.  904.  In  an  action  on  an  adverse  claim,  the  cause  of  action  is  one 
arising  in  the  county  where  the  land  is  situated,  and  not  In  the  county 
where  the  land  office  is. 

Durant  v.  Corbin,  94  Fed.  3S2  (1809).  C.  C.  D.  Wash.  Where  claims 
are  within  the  boundaries  of  a  tract  once  set  apart  as  an  Indian  Reserva- 
tion, and  not  opened  to  occupation  by  white  people  for  any  other  purpose 
than  mining,  the  mineral  character  of  the  land  must  be  established  before 
the  court  will  find  either  claimant  In  an  adverse  suit  entitled  to  a  patent. 

Yellmv  Aster  Min.  d  Mill.  Co.  v.  Winchell  95  Fed.  213  (1S99).  C.  C.  3. 
D.  Cal.  The  fact  that  suit  is  brought  under  Rev.  St.  2326  does  not  exempt 
complainant  from  the  necessity  of  showing  that  the  value  of  the  property  In 
controversy  Is  sufficient  to  bring  It  within  the  requirement  of  the  general 
statute  prescribing  the  jurisdiction  of  the  circuit  courts  of  the  United 
States. 

The  complaint  should  also  show  affirmatively  whether  the  ground  is  lodo 
or  placer. 

Young  v.  GoUlstecn,  97  Fed.  303  (1899).  D.  C.  D.  Alaska.  The  owner 
of  an  unpatented  town  lot  in  Alaska  may  adverse  an  application  for  patent 
for  a  lode  claim,  and  may  maintain  an  action  in  a  court  of  competent 
Jurisdiction  In  support  of  such  adverse.  The  proceedings  directed  and 
authorized  by  Rev.  St.  2326  may  be  either  by  suits  in  equity  or  actions  .it 
law;  the  former  when  the  plaintiff  is  in  possession,  and  the  latter  when 
he  is  out  of  possession  of  the  premises. 
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Blackburn  v.  Portland  Gold  Min.  Co.,  175  U.  S.  571,  44  Law.  Ed.  270 
(1900).  An  action  on  an  adverse  claim  under  Rev.  St.  2325  and  2326  is 
not  a  suit  arising  under  the  laws  of  the  United  States  in  such  a  sense  as 
to  confer  jurisdiction  on  a  federal  court,  regardless  of  tiie  citizenship  of 
the  parties,  where  no  question  is  raised  as  to  the  meaning  or  construction 
of  the  statutes  of  the  United  States.  The  Intention  of  congress  was  to 
leave  open  to  suitors  all  courts  competent  to  determine  the  right  of 
possession.  This  case  in  effect  overrules  the  decision  in  the  courts  of  the 
ninth  circuit  to  the  contrary  in  Burke  v.  Bunker  Hill  &  S.  Min.  &  Con- 
centrating Co.,  46  Fed.  044  (see  vol.  1,  p.  392)  ;  Shoshone  Min.  Co.  v. 
Rutter,  87  Fed.  801 ;  McFadden  v.  Mountain  View  Min.  &  Mill.  Co.,  97  Fed. 
670;  Nevada  Sierra  Oil  Co.  v.  Miller,  97  Fed.  681. 

SJioalione  Min,  Co.  v.  Rutter,  177  U.  S.  505,  44  Law.  Ed.  864  (1900).  A 
suit  brought  in  support  of  an  adverse  claim  under  Rev.  St.  2325,  2326,  la 
not  a  suit  arising  under  the  laws  of  the  United  States  in  such  a  sense  as 
to  confer  jurisdiction  on  a  federal  court,  regardless  of  the  citizenship  of 
the  parties.  Although  such  a  suit  may  so  present  questions  arising  under 
the  Constitution  and  laws  of  the  United  States  that  the  federal  courts 
will  have  jurisdiction,  yet  the  mere  fact  that  the  suit  Is  an  adverse  suit 
authorized  by  the  statutes  of  congress  is  not  in  and  of  Itself  sufficient  to 
vest  jurisdiction  in  the  federal  courts. 

DeLamar'8  Nevada  Gold  Min.  Co.  v.  Nesbitt,  177  U.  S.  523,  44  Law.  E*! 
872  (19(X)).    Same  point  as  last  case  above. 

Plaintiff  based  his  right  to  recover  on  the  act  of  congress  suspending 
forfeiture  for  failure  to  do  annual  work.  This  raised  a  federal  question, 
but  as  the  decision  of  the  court  below  was  in  favor  of  the  right  claimed, 
the  defendant  is  not  entitled  to  a  writ  of  error,  which  only  lies  where 
the  decision  is  adverse  to  that  right, 

larned  v.  Jenkins,  48  C.  C.  A.  252,  109  Fed.  100  (1901).  8th  Circ.  "The 
mere  fact  that  an  action  is  brought,  pursuant  to  the  requirements  of  Sec- 
tion 2326  of  the  Revised  Statutes,  to  determine  who  has  the  better  right 
to  the  possession  of  a  mining  claim,  does  not  in  and  of  itself  establish 
that  it  Is  a  case  of  federal  cognizance." 

Mountain  View  Min.  d  M.  Co.  v.  McFadden,  ISO  U.  S.  533,  45  Iaw.  Ed. 
656  (1901).  A  suit  brought  In  support  of  an  adverse  claim  under  Rev. 
St.  2325  is  not  a  suit  arising  under  the  laws  of  the  United  States  in  such 
a  sense  as  to  confer  jurisdiction  on  the  federal  court,  regardless  of  the 
citizenship  of  the  parties ;  nor  in  order  to  confer  such  jurisdiction  will  the 
court  take  judicial  notice  of  the  fact  that  the  claim  in  controversy  was 
located  upon  an  Indian  Reservation,  and  of  the  act  of  congress  declaring 
a  portion  of  that  reservation  to  have  been  restored  to  the  public  domain, 
no  claim  based  on  these  fticts  having  been  stated  in  the  complaint. 

Lamed  v.  Jenkins,  51  C.  C.  A.  344,  113  Fed.  634  (1902).  8th  Circ.  An 
action  of  ejectment  based  on  a  patent  Issued  prior  to  the  initiation  by  the 
defendant  of  the  claim  for  which  he  has  applied  for  a  patent  Is  not  incon- 
sistent with  a  claim  adverse  to  that  application  under  Rev.  St.  2326,  and 
such  an  adverse  claim  does  not  estop  the  plaintiff  from  maintaining  his 
action. 
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Beals  17.  Cone,  188  U.  S.  184,  47  Law.  Ed.  435  (1903).  The  mere  fact  that 
an  action  on  an  adverse  claim  is  brought  in  a  state  court  does  not  of  itself 
entitle  the  defeated  party  to  a  writ  of  error  to  this  court.  Although 
brought  under  the  authority  of  a  federal  statute,  the  questions  involvecl 
may  be  only  of  general  or  local  law.  Such  is  the  case  where  matters  of 
fact  as  to  discovery,  the  character  and  general  nature  of  the  deposits  only, 
are  involved. 

Mackay  r.  Fox,  57  C.  C.  A.  430,  121  Fed.  487  (1903),  9th  Circ,  affirming 
Fox  V.  Mackay,  1  Alaska,  329.  Where  two  conflicting  applications  overlap, 
and,  upon  application  of  the  owner  of  one  for  a  patent,  adverse  proceedings 
under  the  statute  are  instituted  by  the  owner  of  the  other,  if  the  latter 
thereafter  amend  his  application,  excluding  therefrom  the  land  in  dispute, 
and  a  patent  be  issued  to  him  also  excluding  this  land,  such  application 
and  patent  are  not  an  acknowledgment  that  the  applicant  relinquishes  all 
claim  to  the  ground  in  dispute,  and  therefore  are  not  such  a  wul^er  of  (ho 
adverse  claim  as  settles  the  adverse  suit,  under  Rev.  St.  2326. 

Goldstein  v.  Behrcnds,  50  C.  C.  A.  203,  123  Fed.  399  (1903).  9th  Giro. 
An  application  for  a  patent  for  a  mining  claim  was  ad  versed  by  another 
who  claimed  under  a  townsite  entry.  In  proceedings  to  sustain  such 
adverse  claim,  a  decree  was  entered  in  favor  of  the  adverse  claimant. 
Pending  an  appeal  by  the  applicant  from  this  decree,  the  land  office  held, 
in  certain  other  proceedings  to  which  the  applicant  was  a  party,  that  the 
land  in  question  was  not  mineral  land,  and  a  patent  was  issued  for  the 
land  by  the  land  office  under  the  townsite  entry.  Held  that  this  decision 
was  conclusive  upon  the  court  in  the  present  procee<lings,  that  therefore 
no  actual  controversy  remained  between  the  parties,  the  adverse  claimant 
having  now  both  title  and  possession  of  the  land,  and  the  appeal  was 
accordingly  dismissed. 

Totwpah  Fraction  Min.  Co,  r.  Douglass,  123  Fed.  930  (1903).  C.  C.  D. 
Nev.  Actions  in  supjwrt  of  adverse  claims  are  of  purely  statutory  origin, 
having  their  inception  in  the  land  office,  not  in  the  court  where  the  suit  Is 
commenced,  and,  since  the  statute  does  not  provide  the  form  of  such 
actions,  their  form  and  the  pleadinps  therein  may  be  determined  by  state 
legislation.  T'nder  the  Nevada  statute  passed  for  this  purpose  (Cuttings' 
Comp.  Laws.  $  39Sr»)  the  plaintiff  need  not  set  out  specifically  the  character 
of  his  own  title,  or  the  allej?e(l  title  of  the  defendant ;  it  is  sufficient  simply 
to  allege  tbat  plaintiff  is  the  owner  and  in  possession  of  the  property, 
describing  it,  and  that  the  defendant  is  unlawfully  asserting  a  claim  there- 
to adverse  to  him.  It  seems  that  a  bill  framed  in  accordance  with  the  re- 
quirements of  the  state  statute  is  sufficient  to  support  such  an  action 
brought  on  the  equity  side  of  the  federal  court. 

Clipper  Min,  Co.  v.  Eli  Min,  d  L.  Co.,  194  V.  S.  220,  4S  Law.  Kd.  944 
(1904).  Applications  for  patents  based  on  Imle  locations  were  adversed  by 
claimants  who  had  previously  located  the  land  as  placer,  and  in  the  action 
on  the  adverse  claim  the  latter  prevailed.  This  did  not  settle  their  right  to 
a  patent  beyond  the  reach  of  inquiry  by  the  government  nor  did  it  neces- 
sarily give  them  the  right  to  the  lodes  in  controversy.  The  Judgment  of  the 
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court  is  "to  determine  the  right  of  iwssession."  It  does  not  go  beyond  tliat. 
The  judgment  roll  proves  the  right  of  possession  only.  The  applicant  must 
still  make  tlie  i)roof  required  by  law  to  entitle  him  to  patent,  and  the 
sufficiency  of  tliat  proof  is  for  the  land  department,  "The  land  office  may 
yet  decide  ngaiust  the  validity  of  the  lotle  locjitions  and  deny  all  claims 
of  the  locators  thereto.  So  also  it  may  decide  against  the  placer  location 
and  set  it  aside,  and  In  that  event  all  rights  resting  upon  such  location  will 
fall  with  it."    See  this  case  also  on  pages  381  and  428. 

Stevens  V,  Grand  Cent.  Min,  Co,,  67  C.  C.  A.  284,  133  Fed.  28  (1904). 
Sth  Circ.  The  provision  of  Kev.  St.  2325,  that  if  no  adverse  claim  is  filed 
within  CO  days  of  publication  of  the  notice  of  application  for  a  patent  It 
shall  be  assumed  that  the  applicant  Is  entitled  to  such  patent,  has  reference 
to  an  adverse  claim  arising  from  Independent  and  conflicting  locations 
of  the  same  ground  and  not  to  a  controversy  between  co-owners  or  others 
claiming  under  the  same  location. 

Willitt  r.  Baker,  133  Fed.  037  (1004).  C.  C.  W.  D.  Ark.  A  court  of 
equity  is  a  court  of  competent  jurisdiction  within  the  meaning  of  Re^. 
St.  232(),  even  where  neither  party  is  in  possession  of  the  property,  where 
there  is  n  state  statute  (5i(il20.  Sand  &  II.  Dig.,  Arliansas)  providing  that 
an  action  may  be  l)rought  by  a  pers<m.  whether  in  actual  possession  or  ntit 
claiming  title  to  real  estate,  against  any  person  whether  in  actual  i>08se8- 
sion  or  not,  who  claims  an  adverse  interest  therein,  for  the  purpose  of 
quieting  J  he  title  to  said  real  estate.  State  statutes  enlarging  the  power 
of  courts  of  equity  will  be  enforced  in  the  federal  courts  unless  they  In- 
fringe upon  Rev.  St.  723,  Inhibiting  suits  In  equity  In  any  case  where  there 
is  a  i)lain,  complete  and  adequate  remedy  at  law. 

Where  the  contest  in  the  land  office  on  an  adverse  claim  is  begun^by  the 
original  locators,  but,  lietween  the  institution  of  the  adverse  claim  and  the 
institution  of  the  suit  in  supimrt  thereof,  the  title  becomes  vested  in  one  of 
them  alone,  the  latter  has  the  right  to  institute  the  suit  in  his  own  name  for 
his  own  IntcTest.  In  such  a  suit  the  title  of  each  party  is  brought  in  ques- 
tion, and  each  must  make  i)roof  of  his  title  before  he  can  ask  a  judgment 
in  his  favor.         ^ 

Creede  d-  Cripple  Creek  Min,  d  M.  Co,  r.  Vinta  Tunnel  Min.  d  Tramp. 
Co.,  VM\  v.  S.  337.  40  Law.  Ed.  501  (1905),  affirming  119  Fed.  164,  A 
tunnel  claimant  Is  not  bound  to  adverse  an  application  for  patent  for  a 
lode  claim,  prior  to  the  discovery  of  a  lode  in  the  tunnel,  although  the 
tunnel  extends  through  the  ground  of  the  lode  claim.  The  tunnel  claimant 
consequently  loses  no  rights  by  reason  of  his  failure  to  adverse. 

"Rejiding  these  two  sections  together  it  Is  apparent  that  they  provide  for 
a  judicial  determination  of  a  controversy  between  two  parties  contesting 
for  J  he  possession  of  'land  claimed  and  located  for  valuable  deposits;'  in 
otlier  words,  the  decision  of  a  conflict  between  two  mining  claims,  a  decision 
which  will  enable  the  Land  I)ei)artment  without  further  investigation  to 
issue  a  patent  for  the  land.  A  tunnel  is  not  a  mining  claim,  although  it 
has  sometimes  been  inaccurately  called  one.  As  we  have  seen.  It  is  only 
a  means  of  exploration.    The  owner  has  a  right  to  lun  it  in  the  hope  of 
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finding  a  mineral  vein.  When  one  is  found  lie  is  called  upon  to  make  a 
location  of  the  ground  containing  that  vein  and  thus  creates  a  mining 
claim,  the  protection  of  which  may  require  adverse  proceedings.  As  the 
claimant  of  the  tunnel  he  takes  no  ground  for  which  he  is  called  upon  to 
pay,  and  is  entitled  to  no  patent.  A  judgment  in  adverse  proceedings  in- 
stituted by  him  (if  such  proceedings  were  required)  might  operate  to 
create  a  limitation  on  the  estate  of  the  applicant  for  a  patent  to  the  min- 
ing claim,  and  thus,  as  it  were,  engraft  an  exception  on  his  patent.  But 
taking  the  whole  surface  the  applicant  is  required  to  pay  the  full  price  of 
five  dollars  per  acre  with  no  de<luotion  because  of  the  tuunel.  The  statute 
provides  for  no  reduction  on  account  of  any  tunnel.  The  tunnel  owner 
might  be  said  to  have  established  his  right  to  continue  the  tunnel  through 
the  lode  claim  after  patent,  a  right  which  he  undoubtedly  had  before 
patent,  or  at  least  l)efore  entr>*.  There  Is  no  statutory  warrant  for  placing 
in  a  patent  to  the  owner  of  a  IcKle  claim  any  limitation  of  liis  title  by  a 
reservation  of  tunnel   rights." 

McMiUvn  r.  Fcrrum  Min.  Co.,  197  I'.  S.  343.  49  Law.  i:d.  784  (1005). 
Where  in  the  state  courts  the  question  was  treated  as  one  of  local  law, 
the  fact  that  the  suit  was  brought  under  Rev.  St.  232(1,  to  try  adverse  rights 
to  a  mining  claim,  does  not  necessarily  involve  a  federal  question  so  jis 
to  authorize  a  writ  of  error  from  this  court. 

Larafjnino  r.  Vhlig,  198  U.  S.  443,  49  Law.  Ed.  1119  (1905).  Where  the 
necessary  effect  of  the  ruling  of  thfe  state  court  is  to  deny  to  a  locator  of 
a  mineral  claim  t^e  protection  of  the  relocation  provisions  of  §  2324,  Rev. 
St..  if  that  section  justified  the  claim  based  upon  it,  or  If  the  record  shows 
that  the  trial  court  considered  that  the  plaintiff  specially  claimed  and  was 
denied  rights  under  §  2320,  Rev.  St..  authorizing  an  adverse  of  an  applica- 
tion for  a  patent  to  mineral  lands,  a  federal  question  is  Involved  and  the 
motion  to  dismiss  the  writ  of  error  will  be  denied. 

No  well  r.  McBride,  102  Fed.  432  (1908).  9th  Circ.  It  is  not  a  defense 
to  an  action  for  specific  performance  of  a  contract  to  sell  mining  property 
that  the  owner  had  subsequently  applied  for  and  obtained  a  patent  and  the 
plaintiff  had  failed  to  file  an  adverse  claim.  He  was  not  required  to  do 
so.  lie  did  not  claim  adversely  to  the  patent,  but  under  it:  the  purpose 
of  the  suit  was  to  establish  and  enforce  a  trust. 

Alaska. 

Bchrcnds  r.  Goldstrcn,  1  Alaska.  518  (1902).  A  town  lot  claimant  can- 
not adverse  an  application  for  patent  for  a  mining  claim  where  the  town 
lot  claimed  is  within  the  exterior  boundaries  of  the  lode  mining  claim.  To 
hold  otherwise  would  be  to  hold  that  the  courts  should  determine  whether 
land  is  mineral  or  nonmlneral,  whereas  that  power  is  vested  solely  in  the 
land  department  of  the  government.  A  protest  filed  in  the  land  oflice  by 
the  town  lot  claimant  would  raise  the  question  of  the  mineral  or  non- 
mineral  character  of  the  land,  and  the  interior  department  would  there- 
upon determine  that  question;  a  paper  prepared  as  an  adverse,  when  not 
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properly  In  the  land  office  as  such,  is  often  received  and  accepted  as  a  pro- 
test, and  Is  permitted  to  serve  that  purpose.  (See  this  case  on  appeal  on 
page  445,  above.) 

^ome-Sinook  Co,  v.  Simpson,  1  Alaska,  578  (1902).  Ck)ngre88  did  not 
Intend  by  Rev.  St.  2325  and  232C,  and  the  amendatory  act  of  1881,  to  pre- 
scribe Jurisdiction  in  any  particular  court,  state  or  federal.  The  local  trial 
court  may  determine  the  action,  without  any  controversy  arising  as  to  the 
acts  of  congress  in  relation  to  patent  proceedings,  and  therefore  no  federal 
question  is  necessarily  involved.  The  state  or  local  court  is  guided  and  con- 
trolled as  to  Jurisdiction,  practice,  and  procedure  only  by  the  regulations 
and  customs  of  the  mining  district  and  the  state  or  territorial  statutes, 
the  law  of  the  forum.  Xo  power  or  Jurisdiction  Is  conferred  upon  the  local 
courts  by  the  provision  In  relation  to  patent  proceedings,  nor  are  their 
general  powers  or  Jurisdiction  limited  in  any  respect  thereby. 

It  follows  from  these  propositions  that  a  suit  brought  in  an  Alaska 
court  in  support  of  an  adverse,  while  It  is  a  step  required  by  the  act  of 
congress  in  aid  of  the  land  office  proceeding,  is  supported  by  the  Jurisdic- 
tion which  such  court  possesses  by  virtue  of  the  Code  of  Alaska,  both  as 
to  parties  and  subject  matter.  Therefore  a  third  party  may  intervene  in 
such  suit,  even  though  he  did  not  file  an  adverse  claim  in  the  land  office. 
It  may  be  that  such  intervener,  not  having  filed  such  adverse,  cannot 
procure  a  patent,  but  he  has  the  right  to  contest  the  claims  of  the  applicant 
and  the  adverse  claimant  to  such  patent,  and,  if  the  Intervener  is  the  real 
owner  of  the  property,  and  the  court  shall  so  determine  by  its  Judgment, 
the  result  will  be  that  neither  the  aM>licant  nor  adverse  claimant  will 
receive  a  patent,  whereby  the  rights  of  the  intervener  will  be  fully  pro- 
tected. 

Arizona. 

Allyu  r,  Schiiltz,  5  Ariz.  152,  48  Pac.  960  (1897).  In  an  action  on  an 
adverse  claim  under  Rev.  St.  232G,  whatever  its  form,  the  plalntifiF  most 
allege  and  prove  citizenship. 

In  such  an  action  each  party  must  establish  his  right  to  the  ground  in 
controversy  against  the  United  States  as  well  as  against  his  adversary. 
Plaintiff  must  allepje  and  prove  every  step  necessary  to  establish  his  right 
that  would  be  required  in  the  land  office  for  a  patent,  with  the  exception 
of  advertisement  and  surveyor  general's  certificate.  He  must  recover  on 
the  strength  of  his  own  title,  not  on  the  weakness  of  his  adversary's. 

Providence  Oold  Min.  Co.  r.  Burke,  6  Ariz.  323,  57  Pac.  641  (1809).  An 
action  on  an  adverse  filed  in  the  land  office  to  contest  the  right  of  an 
applicant  for  a  patent  for  a  mining  claim  is  not  a  common-law  action,  and 
the  parties  are  not  entitled,  as  a  matter  of  constitutional  right,  to  a  verdict 
by  a  common-law  Jury. 

Keppler  v,  Becker,  9  Ariz.  234,  80  Pac.  334  (1905).  The  form  of  the 
action  brought  to  establish  an  adverse  claim  under  the  provisions  of  Rev. 
St  2326  may  be  either  at  law  to  recover  possession  or  one  in  the  nature 
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of  a  suit  to  quiet  title,  but  in  either  case  the  plaintiff  must  allege  the  facts 
which  will  entitle  him  to  the  possession  of  the  ground  in  controversy 
against  the  government  as  well  as  against  his  adversary.  Where  the  plain- 
tiff's complaint  does  not  allege  such  necessary  facts,  and  he  flies  an 
amended  complaint  to  remedy  the  deficiency,  but  more  than  30  days  after 
the  adverse  claim  was  brought  in  the  land  ofllce,  such  amended  complaint 
does  not  relate  back  to  the  time  of  the  filing  of  the  original  complaint  so 
as  to  prevent  the  running  of  the  30  days*  limitation  prescribed  by  the 
statute. 

Smith  V,  Imperial  Copper  Co,,  89  Pac.  510  (1907).  Rev.  St.  232G  pro- 
vides that  an  adverse  claim  "shall  show  the  nature,  boundaries  and  ex- 
tent of  such  adverse  claim"  and  also  that  "a  patent  shall  be  issued  for 
the  claim  or  such  portion  thereof  as  the  applicant  >ihall  appear  from  the 
decision  of  the  court  to  rightly  possess."  It  is  therefore  necessary  that 
the  judgment  of  the  court  should  designate  the  part,  if  any,  of  the  area 
in  conflict,  belonging  to  each  of  the  claimants,  and  consequently,  in  order 
to  sustain  such  a  judgment,  a  definite  description,  in  the  complaint,  of  the 
area  in  conflict  is  necessary.  A  complaint  Is  defective  if  it  merely  states 
that  defendant  claims  the  whole,  or  almost  the  whole,  of  plaintiff's  claim. 

Arkansas. 

Matlock  V,  Stone,  77  Ark.  195,  91  S.  W.  553  (1905).  In  an  action  of 
an  adverse  claim,  citizenship  is  a  material  fact  which  must  be  alleged  and 
proved.  '  See  this  case  also  on  page  250. 

California. 

Altoona  Quicksilver  Min.  Co,  v.  Integral  Quicksilver  Min,  Co,,  114  Cal. 
100,  45  Pac.  lOil  (1896).  Temple,  J. :  "Congress  could  not  impose  upon  the 
state  courts  the  duty  or  the  labor  of  determining  for  the  land  oflice  who  Is 
entitled  to  purchase  from  the  United  States  and  it  has  not  attempted  to 
do  so.  Nothing  is  referred  to  the  state  courts  for  trial.  But  the  contestant 
is  required  to  test  his  right  to  the  possession  of  the  mining  ground  in  the 
local  courts.  This  he  must  do — ^if  in  a  state  court — ^by  some  proceeding 
authorized  by  the  laws  of  the  state.  ♦  ♦  ♦  This  is  not  an  action 
brought  under  Sec.  2326  of  the  Rev.  Stats,  of  the  U.  S.  to  determine 
which  of  the  parties  is  best  entitled  to  purchase  from  the  United  States, 
but  only  an  ordinary  action  to  quiet  title.  The  proceedings  in  the  land 
oflSce  of  the  United  States  are  utterly  immaterial  here,  unless  they  tend 
to  show  title  or  right  of  possession  in  one  of  the  parties."  It  was  therefore 
error  to  instruct  the  jury  to  flnd  against  plaintiff  on  the  ground  that  it  did 
not  appear  that  he  had  b^^un  suit  within  thirty  days  after  filing  his  claim 
in  land  office. 

Doon  V.  Tesh,  131  Cal.  406,  63  Pac.  764  (1901).  Where  a  person  interposes 
an  adverse  claim  to  an  application  for  a  patent  for  a  mining  claim,  he  mu$«t, 
within  thirty  days  after  filing  his  adverse  claim,  commence  proceedings 
in  the  proper  court  to  determine  the  right  of  possession,  and  must  prosecute 
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the  same  \yith  reasonable  diligence  to  final  judgment.  Where  judgment 
in  such  proceedings  is  rendered  against  the  adverse  claimant,  and  he  serves 
a  statement  on  motion  for  a  new  trial,  and  then  takes  no  further  steps  for 
ten  or  twelve  years,  the  original  claimants  are  entitled  to  have  tlie  pro- 
ceedings dismissed  for  want  of  prosecution,  In  order  that  they  may  avail 
themselves  of  their  judgment  and  secure  their  pat^it  from  the  government. 

GruiceU  t\  Rocco,  141  Cal.  417,  74  Pac.  1028  (1903).  Rev.  St.  2326  makes 
It  the  duty  of  an  adverse  claimant  to  commence  proceedings  in  a  court  of 
competent  jurisdiction  to  determine  the  question  of  tlie  right  of  possession. 
But  this  question  must  be  determined  by  the  state  courts  in  a  proceeding 
authorized  by  the  laws  of  the  state,  and  not  by  reason  of  the  revised 
Ktatutes.  The  proceedings  in  the  land  department,  the  citizenship  of  the 
parties,  and  other  matters,  may  be  heard  by  the  trial  court  for  the  purpose 
of  determiulng  who  is  entitled  to  the  i)ofisession,  but  they  are  only  matters 
of  evidence  to  aid  the  court  in  arriving  at  the  ultimate  fact  The  state 
court  does  not  concern  itself  with  the  question  as  to  whether  or  not  its 
judgment  can  be  used  in  the  land  office.  And  It  cannot  adjudge  that  one 
of  the  parties  is  "entitled  to  purchase"  the  claim  from  the  government  of 
the  United  States  and  receive  a  patent  therefor;  such  a  decree  is  In  excess 
of  the  jurisdiction  of  the  court  t)ecause  it  attempts  to  determine  a  matter 
which  it  is  the  province  of  the  land  department  of  the  T'nited  States  to 
determine. 

Schroder  v.  Aden  Gold  Min,  Co.,  144  Cal.  628,  78  Pac.  20  (1904).  A  suit 
brought  in  support  of  an  adverse  claim  must  be  governed  and  determined 
by  the  practice  and  rules  of  pleading  governing  in  the  state  courts  In 
ordinary  suits  brought  to  settle  disputes  as  to  Interests  in  land.  The 
plaintiff  must  obtain  judgment  on  the  strength  of  his  own  title,  and.  If  it 
be  shown  that  he  has  no  title,  It  becomes  immaterial  to  inquire  Into 
defendant's  rights. 

Bernard  v,  Parmelee,  6  Cal.  App.  537.  92  Pac.  65S  (1907).  Where  au 
adverse  claim  was  filed  on  the  last  day  of  the  period  of  publication  and 
suit  thereon  was  instituted  on  the  last  of  the  thirty  days  thereafter,  but 
summons  was  not  served  for  another  six  months,  the  action  was  dismissed 
for  want  of  due  diligence  and  prosecution.  What  is  due  diligence  is  a 
question  for  the  court  to  determine  and  not  for  the  land  department. 

Colorado. 

German  Ins,  Co,  r,  Hayden,  21  Colo.  127,  40  Pac.  453,  52  Am.  St  Rep. 
206  (1895).    See  this  case  on  page  429. 

Michael  v.  Mills,  22  Colo.  439,45  Pac.  429  (1896).  An  action  in  a  state 
court  in  support  of  an  adverse  claim  is  not  an  ordinary  action  to  recover  the 
possession  of  real  property,  but,  in  effect.  Involves  the  validity  of  the 
respective  locations  under  the  mining  laws. 

Currencij  Min.  Co,  v,  Bentleii,  10  Colo.  App.  271,  50  Pac.  920  (1897).  In 
an  action  on  adverse  claim  when  there  was  some  evidence  showing  that 
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both  parties  had  rights  to  parts  of  the  area  In  conflict,  it  was  error  to  re- 
fuse to  charge  that  "if  you  find  from  the  evidence  that  both  parties  to  the 
action  are  entitled  to  8€i)arate  and  different  iwrtions  of  the  premises  in 
conflict,  you  may  so  find  and  return  a  description  of  the  ground  accord- 
ingly." Such  a  division  is  permissible  under  Code,  §  269,  subd.  5,  and  Rev. 
St.  2326. 

Fleming  i\  Daly,  12  Colo.  App.  439,  55  Pac.  94G  (1899).  Where  in  a  a 
action  on  an  adverse  claim  it  appeared  that  the  property  belonged  either 
to  the  plaintiff  or  to  the  defendant  by  a  good  and  valid  possessory  title. 
It  Is  not  error  to  refuse  a  requested  instruction  that  under  the  act  jf 
Congress  of  March  3,  1881,  if  neither  party  had  complied  with  the  law  in 
the  matter  of  location,  then  neither  was  entitled  to  a  verdict. 

Cleary  v,  SkiJJ^ch,  28  Colo.  362,  C5  Pac.  59.  89  Am.  St.  Rep.  207  (1901 ». 
The  provision  of  Rev.  St.  2332,  that  evidence  of  the  possession  of  a  mining 
claim  for  a  period  equal  to  the  time  prescribed  for  the  running  of  the 
statute  of  limitations  for  mining  claims  of  the  jurisdiction  shall  be  suf- 
ficient to  establish  a  right  to  a  patent  in  the  absence  of  any  adverse  claim, 
is  not  available  in  an  action  brought  in  support  of  an  advers^  against  an 
application  for  patent,  for  its  language  necessarily  implies  that  possession 
in  the  applicant  for  the  statutoiy  i)erlod  Is  of  no  avail  as  against  an 
adverse  claim  based  upon  a  confiictlng  location,  except  it  might  he  in  such 
action  that  proof  of  such  possession  would  be  sufllclent  upon  which  to  priJ- 
sume  that  all  steps  necessary  to  effect  a  location  of  the  claim  adversed  had 
been  taken.  Where  the  answ^er  puts  in  issue  all  the  acts  necessary  to  con- 
stitute a  valid  location,  the  plaintiff  cannot  recover  judgment,  if  he  offers 
no  evidence  that  the  location  was  on  umipproprlated  mlnei*al  land. 

Kirk  r.  MeUlnim,  28  Colo.  453,  65  Pac.  033  (1901).  Where,  in  an  adverse 
suit,  the  plaintiff  is  nonsuited,  the  defendant  may  offer  no  evidence  and 
move  to  have  the  cause  dismissed,  without  violating  the  provisions  of  the 
amendment  to  Rev.  St.  2326,  that  if,  in  adverse  proceedings,  neither  party 
establishes  title  to  the  ground  in  controversy,  the  jui*y  shall  so  find. 

Carnahan  r.  Connolly,  17  C^lo.  App.  98,  68  Pac.  836  (1901).  The  dis- 
missal of  an  action  on  an  adverse  claim  for  want  of  prosecution  is  not 
obnoxious  1(.  Rev.  St.  2326,  or  the  amendment  thereof.  Kirk  v.  Meldrum, 
followed. 

Pennsylvania  Min,  Co.  r.  Bales,  18  Colo.  App.  108,  70  Pac,  444  (1902). 
Where  there  is  an  allegation  in  a  complaint  that  an  adverse  has  been  filed 
in  the  land  office,  the  opi)oslng  party  must  raise  the  question  as  to  whether 
it  was  filed  within  the  sixty  daj-s  of  publication,  by  demurrer  or  answer. 
If  he  go  to  trial  without  raising  it  thus,  he  cannot  take  advantage  of  the 
failure  of  the  complainant  to  state  the  fact. 

Connolly  v.  Hughes,  18  Colo.  App.  372,  71  Pac.  C81  (1902).  In  an  action 
on  an  adverse  claim,  "the  waiver  of  his  claim  by  the  adverse  claimant,  or 
a  final  Judgment  in  favor  of  either  party,  does  not  conclude  the  general 
government.  If  there  has  been  a  failure  of  compliance  with  the  terms 
upon  which  its  grant  of  title  is  conditioned,  proceedings  may  be  Instituted 
in  its  behalf  and  in  its  name  to  arrest  the  Issuance  of  patent,  or  to  annul 
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it  after  it  is  Issued ;  but  to  a  suit  between  individual  claimants  of  a  portion 
of  its  domain  it  is  not  a  party,  and  is  interested  incidentally  only  to  the 
extent  that  upon  the  trial  of  the  issues  between  the  parties  to  the  record 
neither  shall  have  judgment  unless  he  shall  have  established  his  titl&*' 
When,  in  such  an  action,  the  adverse  claimant  offers  no  evidence  and  makes 
no  effort  to  sustain  his  alleged  title,  he  is  not  entitled  to  have  the  Jury 
sent  by  the  court  to  view  the  premises,  as  provided  in  §  18Sa,  Mills*  Ann. 
Sts. 

RawUngs  v,  Casey j  19  Colo.  App.  152,  73  Pac.  1000  (1903).  The  com- 
plainant in  order  to  state  a  cause  of  action  in  an  adverse  suit  need  not  aver 
that  the  adverse  claim  was  filed  in  the  land  office  within  sixty  days  from 
the  commencement  of  publication  of  notice  of  application  for  patent 

Mo-ffat  r.  Blue  River  Gold  Excavating  Co.,  33  Colo.  142,  80  Pac  130 
(1905).  In  an  action  in  support  of  an  adverse  claim,  the  plaintiff  must 
not  only  show  his  own  discovery  and  location,  but  also,  to  make  out  a 
prima  facie  case,  must  establish  that  the  ground  was  not  covered  by  a 
prior  location,  or,  if  it  should  api>ear  from  his  testimony  that  the  land  was 
covered  by  a  prior  location,  that  such  location  was  invalid,  that  the  claim- 
ant had  forfeited  his  right  to  the  land  by  failure  to  comply  with  the  law, 
or  that  the  claim  had  been  abandoned.  If  this  burden  of  proof  is  not  sus- 
tained, the  plaintiff  should  be  nonsuited,  and  thereafter  the  proceedings 
become  ex  parte  and  the  plaintiff  is  no  longer  interested  in  the  litigation 
and  cannot  make  any  further  objections. 

McWilUams  i\  Wimlow,  34  Colo.  341,.  82  Pac.  538  (1905).  The  locaUon 
cr  relocation  of  a  mining  claim  can  be  made  only  upon  unoccupied  and  un- 
claimed public  domain,  and  in  an  adverse  it  is  incumbent  upon  plaintiffs 
to  show,  as  one  of  the  material  facts  necessary  to  establish  the  validity 
of  their  location,  that  the  ground  they  seek  to  locate  was  unoccupied  and 
unappropriated  public  mineral  domain  subject  to  location. 

Under  act  of  Congress  of  March  3,  1881,  if  title  to  the  ground 
in  controversy  is  not  established  in  either  party  the  jury  shall  so  find,  and 
Judgment  shall  be  entered  accordingly.  The  jury,  however,  is  not  requlreil 
to  make  any  findings.  Plaintiffs  having  failed  to  make  out  a  prima  facie 
case,  defendants  are  entitled  to  a  nonsuit;  defendants  are  not  bound  to 
have  their  title  established  in  such  an  issue. 

Eohan  v,  Boyer,  37  Colo.  185,  85  Pac.  837  (1906).  In  an  action  on  an 
adverse  claim,  the  defendant  may  show  that  plaintifTs  location  was  made 
upon  ground  within  a  prior,  valid  subsisting  location,  and  if  he  succeeds 
in  this  it  is  a  bar  to  plaintifTs  recovery. 

Davidson  r.  Fra^er,  36  Colo.  1,  84  Pac.  695,  4  L.  R.  A.  (N.  S.)  112«5 
(1906).  Sections  2325  and  2326,  Rev.  St,  apply  only  to  adverse  claims 
arising  out  of  independent  confiicting  locations  of  the  same  ground,  and 
not  to  controversies  between  co-owners  claiming  under  the  same  location. 
There  is  no  statute  prescribing  the  steps  which  shall  be  taken  by  an  owner 
of  an  interest  in  a  mining  claim  from  which  he  has  been  so  excluded. 
But  Rule  58  (53  of  the  present  regulations)  of  the  Land  Department  pro- 
vides in  substance  that  the  claimant  of  a  present  interest  in  a  mineral 
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location  who  is  excluded  from  the  application  for  patent  thereon  may  pro- 
teat  against  the  Issuance  of  a  patent,  and  such  protestant  will  be  deemed 
a  party  In  Interest  entitled  to  api)eal.  Under  this  rule  the  practice  is, 
when  an  owner  of  an  interest  so  excluded  has  filed  his  protest,  to  direct  that 
a  suit  be  brought  In  support  of  such  protest,  and  await  the  result  of  such 
action  before  Issuing  patent 

Under  CJolo.  Civ.  Code,  S  275,  a  tenant  In  common  whose  right  has  been 
dolled  may  bring  an  action  for  the  possession  of  his  interest  against  his 
co-owner;  and  in  this  case  th^  plaintiff  could  maintain  his  action  under 
that  statute  independently  of  the  fact  that  he  had  filed  a  protest  in  the  land 
ofilce.  The  action  of  the  defendant  in  excluding  the  plaintiff  by  applying 
for  a  patent  in  his  own  name  amounts  to  a  denial  of  the  plaintiff's  rights, 
and  cannot  be  pleaded  as  a  bar  to  a  suit  instituted  to  establish  his  rights. 

Jackson  v.  White  Cloud  OoJd  Mhu  d  Mill,  Co,,  36  Colo.  122,  85  Pac,  630 
(1906).  In  an  action  on  an  adverse  claim,  It  is  conclusively  presumed 
that  the  stockholders  of  a  corporation  party  are  citizens  of  the  state  of  its 
origin.  It  being  unnecessary  to  allege  the  citizenship  of  the  stockholders 
of  a  corporation.  It  follows  that  no  proof  of  such  citizenship  is  required 
under  admissions  by  answer  that  plaintiff  was  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Oolorado. 

nealey  r.  Rupp,  37  Colo.  25,  86  Pac.  1015  (1906).  The  prime  purpose 
of  a  suit  in  support  of  an  adverse  is  to  determine,  for  the  Information  of 
the  officers  of  the  land  department,  which,  If  either,  of  the  parties  thereto 
is  entitled  to  be  vested  with  the  fee  of  the  premises  in  dispute  by  purchase 
from  the  government 

"The  notices  required  to  be  given  of  an  application  for  patent  are  In 
effect  a  summons  to  all  adverse  claimants.  The  latter  must  assert  their 
rights  by  filing  an  adverse  within  the  60  days*  publication  of  notice  of 
application  for  patent  Unless  filed  within  that  period  It  will  be  conclu- 
sively presumed  that  none  exists.  So  far,  then,  as  an  adverse  claimant 
Is  concerned,  it  must  necessarily  follow  that  his  rights  to  the  premises  in 
controversy  must  be  limited  to  those  existing  at  the  time  of  filing  his 
adverse.  If  he  had  no  claim  then,  he  will  not  be  heard  to  assert  a  right 
to  the  premises  in  dispute  by  virtue  of  one  brought  into  existence  there- 
after." 

Allen  V.  Blanche  Gold  Min,  Co,,  46  Colo.  109,  102  Pac.  1072  (1909).  The 
provisions  of  Rev.  St  2325  and  2326.  in  regard  to  adverse  claims,  apply 
only  to  adverse  claims  arising  out  of  independent  and  confiicting  locations 
of  the  same  ground,  and  not  to  controversies  between  co-owners  who  claim 
under  the  same  location. 

Idaho. 

Buckley  v.  Fox,  8  Idaho,  248,  67  Pac.  650  (1902).    See  this  case  on  page 

40a 

Jones  V.  Pacific  Dredging  Co.,  9  Idaho,  186,  72  Pac.  956  (1903).  Jones 
and  others,  plaintiffs,  commenced  an  action  against  the  Pacific  Dredging 
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Co.  and  McXutt  to  quiet  their  possession  and  title  to  certain  placer  min- 
ing ground.  During  the  pendency  of  the  action  the  Pacific  Dretlging  Co. 
made  application  for  a  patent  to  said  ground,  and  in  opposition  to  such 
application  Jones  and  others  filed  an  adverse  claim  in  the  proper  land  oflice, 
and  also  filed  a  supplemental  complaint  in  this  action  which  showed  the 
relationship  of  this  suit  to  the  application  for  patent  and  adverse  claim. 
Held  that  this  suit  may  stand  as  a  suit  brought  under  the  provisions  of 
Rev.  St.  2326  in  support  of  said  adverse  claim. 

Montana. 

Munay  r.  Polglasc,  23  Mont.  401,  59  Pac.  439  (1899).  One  who  has  not 
filed  his  adverse  claim  in  the  land  otfice  within  the  CO  days  allowed  by  lie.*. 
St  2326,  and  brought  suit  within  80  days  thereafter  to  establish  such  claim, 
cannot  intenene  in  an  action  to  establish  an  adverse  claim  l.rousht  by 
another  who  proceetled  witliin  the  prescribed  time. 

Butte  Hardware  Co.  v,  Frank,  25  Mont.  344,  C5  Pac.  1  (1901).  A  judg- 
ment creditor  has  no  standing  to  file  an  advei*se  claim.  See  this  case  also 
on  page  300. 

licim  r.  Kvig,  27  Mont.  511.  71  Pac.  7C3  (1903).  Where  one  fails  to 
make  a  valid  location  of  a  mining  claim,  and  applies  for  a  patent,  it  is 
inunaterinl,  so  far  as  his  rights  are  concerned  in  an  action  to  determine 
an  adverse  claim,  whether  or  not  there  had  been  a  location  of  the  claim 
by  a  third  party  prior  to  the  adverse  claimant's  location,  the  latter  liaving 
been  itself  prior  to  the  invalid  location  of  the  applicant  for  the  patent. 

llopkirtft  r.  Butte  Copper  Co.,  29  Mont.  390,  74  Pac.  1081  (1904).  "It  has 
been  long  the  rule,  in  this  Jurisdiction  that,  in  order  to  state  a  cause  or 
action  under  section  232(5,  Rev.  St.  U.  S.,  it  must  be  alleged  that  the  adverse 
claim  has  been  filed  within  time  in  the  proper  land  office,  and  that  the 
action  has  been  commenced  within  30  days  allowed  for  that  purpose." 
Mattlngly  v.  Lewisohn,  8  Mont.  259.  The  absence  of  such  an  allegntloM 
leaves  the  pleading  open  to  general  demurrer,  but  does  not  authorize  a 
dismissal  of  the  action  for  want  of  Jurisdiction,  for  the  Jurisdiction  of  the 
fitate  courts  to  determine  adverse  claims  to  mining  locations  is  entirely  in- 
dependent of  any  federal  legislation. 

^yilson  I*.  Freeman,  29  Mont.  470,  75  Pac.  84,  68  L.  R,  A.  833  (1904).  In 
an  action  brought  in  support  of  an  adverse  claim  filed  against  an  applica- 
tion for  patent  to  a  mining  claim,  the  United  States  Is  a  quasi  party,  and 
if  the  court  is  satisfied,  upon  a  trial  of  the  case,  that  neither  plaintiff  nor 
defendant  is  entitled  to  a  patent  to  the  ground  in  controversy,  it  must  so 
find  and  decide.    See  this  case  also  on  page  343. 

Mares  r.  Dillon,  30  Mont.  117,  75  Pac.  963  (1901).  The  character  of 
the  suit  that  is  brought  in  support  of  an  adverse  claim  depends  upon  the 
practice  in  the  state  in  which  the  suit  is  brought  If,  under  the  law  of  the 
state,  an  action  to  quiet  title  Is  provided  for,  such  suit  will  be  sufficient; 
if,  under  such  law,  an  action  of  ejectment  Is  provided  for,  then  the  action 
may  be  in  ejectment ;  if  a  statutory  proceeding  is  provided  for.  it  may  be 
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followed,  but  If  such  proceeding  is  made  exclusive  by  the  statute,  then  its 
provisions  must  be  followed. 

Where  an  application  for  patent  conflicts  with  parts  of  two  claims  of 
another  locator,  he  may  file  a  seimrate  adverse  claim  and  bring  a  separate 
J  suit  for  each,  and  the  pendency  of  one  suit  is  not  a  bar  to  the  other.    In  an 

action  brought  in  support  of  an  adverse  claim,  the  court  has  no  Jurisdiction 
to  determine  any  matters  with  reference  to  any  part  of  the  location  of 
the  adverse  claimant  other  than  that  which  conflicts  with  the  location  of 
the  applicant  for  a  patent,  irpon  filing  a  certified  copy  of  the  Judgment  roll 
in  bis  favor,  the  adverse  claimant  would  he  entitled  to  a  patent  to  such 
area  only.  If  he  desires  to  acquire  a  patent  to  the  remainder  of  his  loca- 
tion, he  will  be  compelled  to  make  an  original  application  therefor,  and 
comply  with  the  United  States  statutes  and  the  rules  and  regulations  of 
the  land  oflice.  The  amendment  of  18S1  does  not  require  a  finding  by  a 
Jury  when  the  action  is  in  equity.  It  was  not  the  purpose  of  the  act  Lo 
provide  that  actions  on  adverse  claims  must  always  be  brought  at  law  and 
tried  by  Jury. 

Woody  V.  Hinds,  30  Mont.  189,  7(5  Tac.  1  (1904).  In  an  action  in  support 
of  an  adverse,  whether  the  action  be  regarded  as  one  to  quiet  title  under 
S  1310  of  the  Code  of  Civil  Procedure,  or  a  special  statutory  proceeding 
under  §  1322,  it  is  not  necessary  for  the  plaintiff  to  set  forth  with  par- 
ticularity the  nature  of  the  defendant's  claim.  The  iiurpose  of  the  pro- 
ceeding is  to  have  defendant's  adverse  claim  determined,  and  the  duty  Is 
cast  upon  him  to  make  discovery  of  his  claim  in  order  that  the  court  may 
properly  determine  it.  In  such  action  the  court  may  allow  amendments 
to  pleadings  as  in  other  actions,  and  may,  even  after  tb<^  expiration  of  30 
days,  allow  an  amendment  to  a  complaint  so  as  to  make  H  sufficient  to  con- 
stitute a  cause  of  action. 

Helbert  v.  Tatem,  34  Mont.  3,  85  Pac.  733  (190«).  The  complaint  in  an 
action  on  an  adverse  claim  need  not  state  when  the  first  publication  of 
notice  of  application  was  made.  If  it  otherwise  appears  that  the  adverse 
claim  was  filed  In  time. 

Helena  Gold  d  Iron  Co,  t\  Baggaley,  34  Mont.  464,  87  Pac.  4r>5  (1900). 
Where  neither  plaintiff  nor  defendant  in  an  action  upon  an  adverse  claim 
establishes  a  right  to  the  claim  In  question,  the  verdict  must  so  show,  since 
the  government  is  a  quasi  party  to  the  suit. 

Thornton  v.  Kaufman,  35  Mont.  181,  88  Pac.  796  (1907).  In  Montana 
the  complaint  in  a  suit  on  an  adverse  claim  must,  in  order  to  state  a  cause 
of  action,  allege,  inter  alia,  that  the  adverse  claim  was  filed  In  the  proper 
land  office  within  the  period  of  publication,  and  that  the  action  was  brought 
within  30  days  after  the  filing  of  the  adverse  claim.  If  the  complaint  con- 
tained allegations  sufficient  in  other  respects,  the  court  would  Judlcally 
know  whether  the  suit  were  brought  within  30  days  after  the  filing  of  the 
adverse  claim,  but,  in  any  event,  the  fact  must  appear  upon  the  face  of  the 
record. 

Butte  Con,  Min.  Co,  r.  Barker,  35  Mont,  327,  89  Pac.  302,  90  Pac.  177 
(1907).  An  action  upon  an  adverse  claim  being  In  effect  a  suit  In  equity, 
the  parties  are  not  entitled  to  a  trial  by  Jury. 
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Milwaukee  Gold  Extraction  Co,  v.  Gordon,  37  Mont  209,  95  Pac  99a 
(190S).  If  the  plaintiff  in  an  action  on  an  adverse  claim  fails  to  establisb 
a  right  in  himself  to  the  land  in  controversy,  he  will  not  be  heard  to  object 
to  the  sufficiency  of  the  defendant's  declaratory  statement.  The  ad- 
missibility of  an  amended  declaratory  statement  is  not  affected  by  reason 
of  its  having  been  filed  after  the  filing  of  the  adverse  claim  and  the  com- 
mencement of  action  thereon. 

Lozar  v,  Ncilly  37  Mont.  287,  90  Pac.  343  (190S).  In  an  adverse  suit 
to  make  out  a  prima  facie  case,  plaintiff  is  required  to  establish,  la 
addition  to  the  other  requirements  of  the  law,  that  the  ground 
was  not  covered  by  a  prior  location,  or,  if  it  should  appear  from  his 
testimony  that  the  land  was  covered  by  a  prior  location,  that  such  location 
was  invalid,  that  the  claimant  had  forfeited  his  right  to  the  land  by  failure 
to  comply  with  the  law,  or  that  the  claim  had  been  abandoned.  If  he 
falls  in  this  he  must  be  nonsuited.  After  the  nonsuit  is  granted  the  pro- 
ceedings become  ex  parte  and  the  plaintiff  has  no  further  right  to  partici- 
pate in  the  trial,  which  then  consists  In  the  production  of  evidence  by  tho 
defendant  to  establish  whether  either  party  is  entitled  to  patent 

Nevada. 

Neahitt  v,  DcLamar's  Nev,  Gold  Min,  Co.,  24  Nev.  273,  53  Pac.  178  (1898). 
'^he  practice  of  the  department  is  to  recognize  an  application  or  adverse 
signed  by  one  Joint  owner  in  behalf  of  himself  and  his  co-owners.  Suon 
an  act  manifestly  done  for  the  benefit  of  all  would  be  presumed  to  be 
authorized  or  at  least  ratified. 

Harris  v.  Helena  Gold  Min,  Co,,  29  Nev.  506,  92  Pac.  1  (1907).  What 
is  requisite  to  constitute  the  commencement  of  proceedings  under  Rev.  St 
.232(>  is  a  question  of  local  law.  The  federal  enactment  is  mandatory  as 
to  the  time  within  which  proceedings  must  be  commenced,  but  those  pr«v 
ceedings  must  le  in  conformity  with  the  law  of  the  ftate.  If  both  a  sum- 
mons and  a  complaint  are  necessary  to  the  commencement  of  proceedings 
under  the  state  law,  neither  can  be  dispensed  with  unless  waived  by  tbo 
defendant. 

New  Mexico. 

Deeninf  r.  Mineral  Creek  Milling  Co,,  11  N.  M.  279,  07  Pac.  724  (1902). 
An  ordinary  declaration  in  ejectment  is  sufficient,  under  §§2290,  2291, 
Oomp.  Laws  1897,  to  present  all  the  questions  involved  between  an  appli- 
cant for  patent  for  a  mining  claim  and  an  adverse  claimant. 

Upton  V.  Santa  Rita  Min.  Co,,  14  N.  M.  96,  89  Pac.  275  (1907).  Although 
In  a  proceeding  upon  an  adverse  claim  each  party  can  recover  only  on  the 
strength  of  his  own  title,  an  ordinary  declaration  in  ejectment  is  sufficient 
to  present  M  the  Issues  involved.  It  Is  essential,  however,  that  it  should 
set  forth  that  it  is  Intended  as  a  proceeding  on  an  adverse  to  an  applica- 
tion for  patent  to  a  mining  claim.  Under  such  pleading  a  verdict  of 
guilty  is  sufficient  to  establish  the  plaintiff's  title. 
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South  Dakotm. 


Mlars  V.  Oro  Fino  Min,  Co,,  7  S.  D.  605,  65  N.  W.  10  (1805).  In  this  state 
I-roceedings  on  an  adverse  claim  are  not  commenced  by  merely  placing  the 
summons  in  the  hands  of  the  sheriff ;  the  plaintiff  must  see  that  it  is  served 
within  a  reasonable  time.  A  delay  of  almost  two  years  is  not  reasonable 
and  the  proceeding  will  be  dismissed  on  the  ground  that  it  was  not  com- 
menced within  the  time  required  by  the  act  of  congress. 

McCarthy  v.  Speed,  11  S.  D.  362,  77  N.  W.  500,  50  L.  R.  A.  1S4  (1808). 
In  an  action  on  an  adverse  claim,  the  citizenship  of  one  or  other  of  the 
claimants,  and  the  rights  to  the  mining  daim  dependent  thereon,  cannot 
be  questioned. 

Sands  v,  Cruikshank,  15  S.  D.  142,  87  N.  W.  580  (1001).  In  an  action 
to  determine  adverse  claims  to  mining  ground,  where  the  defendant's  title 
to  the  ground  in  dispute  rests  upon  an  alleged  lode  location  initiated  prior 
to  that  of  the  plaintiff,  the  burden  is  on  the  defendant  to  establish  the 
fact  of  an  actual  discovery  prior  to  the  initiation  of  the  plaintiff's  location. 

Utmh. 

Bunker  mil  Min.  Co.  v.  Pa^coc,  24  Utah,  CO.  G6  Pac.  574  (1001).  Where 
one  occupies  and  works  a  claim  under  a  lease  from  the  owner,  pay  in  ^^ 
royalty  therefor,  and,  as  a  further  consideration  for  said  leasee  agrees  to 
procure  a  intent  for  the  claim  at  his  own  expense  but  in  the  name  of  the 
owner,  he  is  estopped  to  deny  such  owner's  right  to  the  ground  covered  by 
the  lease,  in  an  action  on  an  adverse  claim  filed  by  him  and  based 
on  an  alleged  prior  location  of  his  own. 

Murray  Hill  Min,  d  Mill.  Co.  v.  Havener,  24  Utah,  66  Pac.  762  (1001). 
In  an  action  brought  under  Rev.  St.  2320,  the  objecc  is  to  determine  for 
the  information  of  the  land  department  which  if  either  of  the  parties,  by 
a  compliance  with  the  mining  laws,  has  acquired  the  right  of  possession  of 
the  mining  premises  in  controversy.  If  both  fall  to  establish  such  title, 
neither  can  recover,  so  that  each  must  rely  on  the  strength  of  his  own 
title  and  not  on  the  weakness  of  his  adversary's. 

Lily  Min.  Co.  v.  Kellogg,  27  Utah,  111,  74  Pac.  518  (1003).  An  action 
under  Rev.  8t.  2326  is  purely  statutory,  and  state  statutes  regulating 
ordinary  actions  for  the  recovery  of  real  estate,  or  for  questioning  the  tlt!'> 
thereto,  are  inapplicable.  "It  follows  that  in  such  statutory  actions  an 
allegation  by  the  plaintiff  that  an  adverse  claim,  in  due  time  and  form, 
showing  its  nature,  boundaries,  and  extent,  was  filed  in  the  land  office, 
is  traversable  and  necessary  to  confer  Jurisdiction  upon  the  court  to  decide 
the  controversy  and  that  an  action  brought  in  support  of  such  adverse 
claim  must  be  based  upon  the  right  asserted  in  such  claim,  for  the  reason 
that  it  must  be  conclusively  assumed  that  no  adverse  claim  exists,  except 
such  as  has  been  filed."  Hence,  where  the  adverse  filed  in  the  land  office 
claimed  one  part  of  the  location  applied  for,  the  adverse  claimant  may 
not  bring  action  in  the  state  court  to  determine  his  right  of  posses^slon  to 
a  different  part. 
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Washington. 

Siolp  i\  Treasury  Gold  Min.  Co.,  38  Wash.  019,  80  Pac.  817  (1905).  In 
ail  action  ou  au  adverse  claim,  in  which  the  object  sought  by  the  litigation 
is  to  defeat  the  application  of  the  defendant  by  showing  that  he  was  not  in 
possession  of  the  property  and  is  not  entitled  to  possession  thereof,  the 
only  result  of  the  trial,  if  the  adverse  claimant  be  successful,  would  be  ro 
defeat  the  other  party's  claim  to  a  patent.  The  adveree  claimant  must  do 
the  required  work,  make  an  independent  application,  and  conform  to  the 
United  Stales  statutes  and  the  rules  of  the  land  department,  before  he  liini- 
self  may  acquire  a  patent  to  his  claim. 

Wyoming. 

Wriffht  V.  Totcn  of  nartville,  13  Wyo.  497,  81  Pac.  649  (1905).  Rev. 
St.  2320  confers  jurisdiction  ujwn  the  courts  only  of  suits  to  determine 
the  right  of  pos^session  between  two  or  more  mining  claimants  and  not  lo 
determine  the  character  of  tbe  land  involved. 

This  statute  only  gives  the  court  jurisdiction  of  suits  when  the  parties 
are  all  mining  claimants  and  when  the  laud  embraced  in  the  claim  is  un- 
patented government  land.  The  court  would  not  have  jurisdiction  In  a 
suit  in  supi>ort  of  an  adveree  claim,  where  the  parties  were  all  mining 
claimants  and  a  patent  had  already  been  issued  to  one  of  the  claimants; 
or  where  one  of  the  parties  is  a  mining  claimant  and  the  other  a  town- 
site  claimant,  whether  patent  had  been  issued  or  not;  or  where  one  of  the 
parties  is  an  ai)plicant  for  a  patent  to  mineral  land  and  the  other  party 
claims  the  same  or  any  part  of  the  land  embraced  in  the  mining  claim, 
under  any  of  the  laws  providing  for  the  disposal  of  nonmineral  lands. 
The  court  has  jurisdiction  only  where  the  suit  is  between  adverse  mining 
claimants  to  the  same  unpatented  mineral  land.  When  the  question  of  the 
character  of  the  land  is  in  issue,  it  is  one  for  the  land  department  to 
decide,  and  not  for  the  courts. 

Land  Office  Decisions. 

A  judgment  in  an  action  to  quiet  title  begun  before  the  filing  of  adverse 
claim,  and  not  based  on  such  adverse  claim,  is  not  a  judgment  thereon» 
and  not,  therefore,  effective  against  au  application  for  patent.  The  plain- 
tiffs in  such  action  are  not  adverse  claimants,  but  merely  amid  curiae 
Cain  V.  Addenda  Min.  Co.,  24  L.  D.  18   (1897). 

Where  the  character  of  land  has  been  determined  to  be  mineral  by  the 
department,  an  adverse  claim  based  upon  a  mill  site  will  not  be  entertalned- 
The  department  will  proceed  in  spite  of  an  action  pending  on  such  an  ad- 
verse. "The  adverse  proceeding  contemplated  by  the  statute  is  for  the 
purpose  of  determining  the  right  of  possession  as  between  parties  claiming 
conflicting  mining  claims  and  doesv^ot,  in  my  judgment,  comprehend  a  suit 
in  the  courts  to  settle  the  question  as  to  the  character  of  the  land.** 
Snyder  v.  Waller,  25  L.  D.  7  (1S97). 
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Where  there  has  been  proper  iK)stiiig  and  pnblicntion  as  retiuired  by 
statute,  protestauts  will  not  be  heard  to  say  that  they  have  uot  had  notice. 
And  if  they  fail  to  file  protest  within  the  statutory  period,  they  can  only 
te  beard  as  aniici  curiae,  calling  the  attention  of  the  department  to  the 
failure  to  comply  with  the  regulations.  Ooicdy  u.  Kinrnct  Gold  Min.  Co., 
25  I^  D.  216  (1807). 

If  after  entry  the  applicant  finds  it  necessiiry  to  protect  his  claim  by 
adverse  suit  against  a  conflicting  claim,  it  is  incumbent  upon  the  j;overu- 
ment  to  take  notice  of  the  result  and  act  accordingly.  S.  H.  Standarl, 
25  L.  D.  2G2  (1.S9G). 

The  patentee  of  a  placer  claim  is  under  no  legal  obligation  to  file  an 
adverse  claim  against  a  conflicting  application  for  a  lode  claim.  Dincoierij 
Placer  Claim  v.  Muni/,  25  L.  D.  4C0  (1897). 

A  protest  filed  by  persons  claiming  an  undivided  Interest  in  the  claim  is 
not  such  an  adverse  claim  as  is  contemplated  by  the  statute,  and  will  not 
lie  recognized  as  such  although  suit  has  been  l)egun  thereon.  (Turner  v. 
Sawyer,  150  U.  S.  578,  37  Law.  Kd.  1189,  followed,  and  Grami)ia!i  T^d«\ 
1,  L.  D.  544;  L.  B.  Ilussey  Lode,  5  L.  D.  93;  and  Monitor  Tjode.  IS  L.  D. 
358.  oven-uled.    See  vol.  1,  p.  409.)  Thoman  v.  EUing,  25  L.  D.  495  (1S97). 

In  the  case  of  a  common  conflict  between  several  mining  claims,  the 
relinquishment  by  the  applicant  in  favor  of  the  one  who  did  not  adverse 
is  of  no  effect  against  an  adverse  claimant  who  prior  thereto  has  prosecute«1 
his  claim  to  a  favorable  Judgment. 

Where  adverse  proceedings  involving  the  common  conflict  are  file<l  anH 
prosecuted,  the  parties  in  Interest  are  chargeil  with  notice  thereof.  It  is  then 
Incnmbent  upon  each  adverse  claimant  to  take  such  action  as  will  deter- 
mine his  right  not  only  as  against  the  applicant  but  also  as  against  the 
other  adverse  claimant. 

Notices  of  application  which  exclude  stated  areas  "without  waiver  of 
rights"  do  not  require  the  filing  of  adverse  claims  to  such  areas ;  such  an 
exclusion  is  either  absolute  so  far  as  that  application  or  notice  is  concerned 
or  it  is  misleading  and  introduces  into  the  proceeding  an  uncertainty  incon- 
sistent with  the  purpose  of  the  statute.  An  adverse  claim  filed  and  prose- 
cuted successfully  can  have  no  effect  as  to  the  areas  expressly  excluded 
from  the  application  or  confer  any  right  upon  such  adverse  claimant. 
Woods  V.  Holden,  26  L.  D.  198  (1898),  affirmed  27  L.  D.  375  (1S9S),  2S 
L.  D.  24  (1899). 

Pending  suit  on  an  adverse  claim,  the  adverse  cluimant  filed  a  protest 
on  the  ground  that  the  survey  was  fictitious  and  fraudulent  This  was 
dismissed.  Such  a  protest  will  not  be  entertained  pending  suit  on  the 
adverse  claim.    Crown  Point  Min.  Co.  r.  Buck,  26  L.  IX  348  (189S). 

A  protestant  who  fails  to  file  an  adverse  claim  will  not  thereafter  be 
heard  to  charge  that  the  claimed  discovery  of  the  lode  applicant  is  in  fact 
on  land  appropriated  by  the  prior  location  of  the  protestant  or  that  the 
labor  and  improvements  shown  by  said  applicant  should  be  credited  (o 
the  protestant.  American  Consoh  Min,  d  Mill.  Co.  r.  DvWitt.  2(»  L.  I).  5M) 
(1898). 
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Quere,  whether  a  prior  applicant  Is  required  to  file  an  adv^-se  claim  to 
a  subsequent  conflicting  application.  Duxie  Lode,  27  L.  D.  88  (1898). 

A  protest  alleging  the  absence  of  a  valid  discovery  presents  no  ground 
for  action,  where  prior  thereto  by  final  judicial  proceedings  on  an  ad- 
verse claim  the  land  embracing  the  claimed  discovery  was  adjudged  to 
the  applicant    Hallett  d  Hamburg  Lodes,  27  L.  D.  104  (1808). 

Protestants  who  have  failed  to  file  adverse  claims  within  the  time  pre- 
scribed by  statute  cannot  be  heard  to  charge  that  the  applicants*  discovery 
was  upon  ground  covered  by  a  valid,  subsisting  prior  location.  "They 
waived  their  right  to  be  heard  upon  such  a  charge  when  they  failed  to  file 
and  prosecute  an  adverse  claim."  "Furthermore,  the  proper  court  and 
not  the  land  department  is  the  tribunal  authorized  to  hear  and  determine 
upon  such  allegation." 

An  entry  irregularly  allowed  during  the  pendency  of  a  suit  on  adverse 
claim  will  not  be  canceled,  where  subsequently  such  suit  is  dismissed,  leav- 
ing the  applicant  in  the  same  status  as  if  no  adverse  claim  had  been  filed. 
Mutual  Min.  d  Mill,  Co.  i\  Currency  Co,,  27  L.  D.  191  (1898). 

An  adverse  claim  which  meets  the  requirements  of  the  statute  should 
be  accepted  although  it  may  not  meet  the  requirements  of  the  Land  Office 
Regulations.  (Anchor  v.  Howe,  50  Fed.  3(56,  followed.)  McFadden  r. 
Mt,  View  Min.  d  Mill  Co.,  27  L.  D.  358  (1898),  overruling  26  L.  D.  530. 

"It  is  not  necessary  for  one  who  has  prosecuted  his  adverse  claim  to 
judgment  in  his  favor  to  make  an  original  application  for  patent  for  the 
ground  Included  in  such  judgment,  because  under  section  2326,  Rev.  St, 
it  can  be  patented  upon  a  copy  of  the  judgment  roll." 

"An  applicant  for  patent  who  excludes  or  omits  from  his  application  . 
ground,  the  right  to  the  possession  of  which  has  been  regularly  and 
judicially  determined  in  his  favor,  and  for  which  he  can  obtain  patent 
without  embracing  it  in  such  application,  does  not  by  such  exclusion  or 
admission  Invalidate  or  waive  any  claim  or  right  which  he  would  otherwise 
have."     Woods  r.  Holden,  27  L.  D.  375  (1898). 

Protestants  who  have  failed  to  file  adverse  claims  within  the  statutory 
period  will  not  be  heard  In  support  of  alleged  adverse  rights.  Such  pro- 
testant  will  not  be  heard  to  allege  failure  to  comply  with  local  regulations 
or  to  do  annual  work.  The  former  is  material  only  where  there  Is  an 
eflfort  to  establish  a  superior  right  The  latter  is  not  a  condition  to  obtain- 
ing patent  but  to  continued  right  of  possession  against  others. 

Such  protestant  may,  however,  raise  a  question  as  to  discovery  or  ex- 
I)enditure,  and  upon  sufficient  showing  a  hearing  will  be  ordered  as  to  these 
at  which  the  burden  of  proof  is  on  protestant.  Hughes  v.  Ochsner,  27  L. 
D.    396  (1S98). 

Application  was  made  for  patent  for  H.  &  R.  and  the  applicant  filed  a  re- 
linquishment of  all  ground  in  conflict  with  the  Ruby.  The  owner  of 
Golden  Terry  filed  an  adverse  claim  and  prosecuted  the  same  successfully. 
Application  was  then  made  for  patent  to  Ruby.  The  owner  of  Ck>lden  Terry 
filed  an  adverse,  began  suit,  but  subsequently  dismissed  the  same,  relying 
on  the  judgment  in  the  former  suit  as  an  adjudication  in  his  favor.    "Hav- 
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ing  been  filed  before  any  adverse  claim  was  filed,  the  reliuqulflbment 
operated  to  withdraw  from  the  pending  application  the  land  relinquished, 
and  this  it  accomplished  as  effectually  as  if  that  laud  had  never  been  ia- 
dnded  in  the  application."  The  former  judgment,  therefore,  did  not  affect 
the  title  to  the  part  in  conflict  between  the  Ruby  and  the  Gold^  Terry. 
The  owners  of  the  latter  had  not  personal  notice  of  the  relinquishment 
and  relied  on  the  published  notice.  Having  neglected  to  examine  the 
record,  they  must  suffer  the  consequences  of  their  negligencei  8hield8  n, 
Sitnington,  27  L.  D.  369  <1S98). 

Noyes  Placer  claim  was  located  Oct.  15,  1878,  and  application  made  De*!. 
17, 1878,  for  patent  which  issued  July  28,  1880.  The  South  Star  Lode  claim 
was  located  Dec.  2,  1878,  chiefly  within  the  boundaries  of  the  Noyes 
Placer,  and  of  the  dimensions  of  1,500  feet  in  length  by  300  in  width.  Nov. 
2,  1886,  application  for  patent  was  made  for  the  South  Star,  describing  it 
as  1,500  feet  in  length  by  50  feet  in  width.  After  litigation,  based  on 
conflict  with  the  placer  claim,  patent  was  finally  Issueil  for  the  South  Star 
of  the  dimensions  last  given  on  March  12,  1895. 

On  Jan.  1,  1888,  that  portion  of  the  South  Star  ns  originally  located, 
lying  north  of  the  South  Star  as  applied  for  and  patented,  was  located 
as  the  North  Star  Lode  claim.  Application  for  patent  therefor  was  made 
Jan.  3,  1800.  The  owners  of  the  Noyes  patented  placer  adversed  this 
application  and  the  suit  was  decided  in  favor  of  the  North  Star  claimants. 

Held,  under  Iron  Silver  Mln.  Co.  v.  Campbell,  135  U.  S.  286,  34  Law. 
Ed.  155,  the  owners  of  a  patented  claim  are  not  required  to  protect  their 
rights  by  adverse  claim.  Therefore  the  suit  instituted  by  the  owners  of 
Noyes  placer  "was  not  an  adverse  proceeding  within  the  purview  of  the 
statute,  and  the  judgment  rendered  therein,  while  entitled  to  great  respect, 
cannot  be  accorded  the  conclusive  effect  which  attaches  to  a  judgment 
rendered  in  an  adverse  proceeding  as  is  contemplated  by  the  statute." 

Whether  the  ground  of  the  North  Star  was  excepted  from  the  placer  Dy 
reason  of  its  inclusion  in  the  original  location  of  the  South  Star  was  not 
decided.  In  view  of  the  fact  that  the  placer  claimants  seem  to  have  ac- 
quiesced in  the  judgment  of  the  state  court  and  did  not  api)ear  to  contest 
the  right  of  the  North  Star  to  patent,  although  notified,  the  entry  of  the 
latter  is  passed  to  patent.    North  Star  Lode,  28  L.  D.  41   (1899). 

A  judgment  in  adverse  proceedings,  whereby  part  of  the  ground  In  con- 
flict is  awarded  to  one  party  and  part  to  the  other,  is  none  the  less  binding 
upon  the  parties  and  the  department  because  it  was  made  In  pursuance  of 
a  stipulation  between  the  parties. 

The  department  may  not,  because  of  that  fact,  go  behind  and  override 
the  judgment  and  determine  for  itself,  according  to  the  evidence  in  the  case, 
the  question  of  right  of  possession.  Greater  Oold  Belt  Min,  Co.,  28  L.  D. 
398  (1899)  ;   Federal  Gold  Min.  &  Mill,  Co.,  29  L.  D.  71  (1899). 

Proceedings  in  the  form  of  an  adverse  claim  and  suit  thereon,  instituteil 
by  one  holding  under  an  existing  entry  against  a  subsequent  application 
erroneously  entertained,  do  not  constitute  a  recognition  of  the  validity  or 
regularity  of  that  application,  or  divest,  waive  or  suspend  rights  acquired 
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by  the  entry.     Morgan  v,  Antlen-Park-Rcgcnt  Consol,  Min.  Co,,  20  L.  D. 
114  {Ibm). 

A  judj^ueut  iu  adverse  proceedings  instituted  by  a  placer  claimant 
against  a  lode  applicant,  whereby  the  possession  of  the  land  in  controversy 
is  awarded  to  the  adverse  claimant,  cannot  be  made  the  basis  of  a  lode 
eutrj'  by  him,  where,  in  his  adverse  claim  and  in  the  pleadings  in  the  suit, 
he  rests  his  right  to  the  laud  on  his  alleged  placer  claim  and  alleges  th*it 
there  are  no  known  lodes  or  veins  therein. 

The  adverse  claim  in  such  case  will  not  he  disregarded  on  the  ground 
that  the  laud  had  been  held  to  contain  no  placer  deposits  in  a  previous 
decision  of  the  department  (11  Jj.  D.  441),  where  said  adverse  claim  had 
been  recognized  by  departmental  decision  (22  L.  D.  527),  sustained  by  the 
trial  court,  and  the  suit  was  still  pending  on  proceedings  in  error  in  which 
a  supersedeas  has  been  allowed.  Clipper  Min.  Co.  v.  Searl,  29  L.  D.  I'M 
(1S09). 

A  urotest  filed  by  one  who  has  failed  to  file  an  adverse  claim,  and  con- 
taining allegations  of  adverse  ownership  and  failure  to  perform  annual 
work,  presents  no  question  for  the  consideration  of  the  department  The 
allegjition  of  adverse  o\\niershii)  has  no  other  effect  than  to  give  the 
protestant  a  status  under  the  rules  of  practice  somewhat  different  from 
that  of  one  who  alleges  no  interest.  In  that  he  is  accorded  api>eal  as  .\ 
matter  of  right.  The  performance  of  annual  work  is  not  a  condition  of 
obtaining  patent.  Opie  r.  Auburn  Gold  Min,  &  Mill,  Co,,  29  L.  D.  230 
(1S99)  ;  Belk  v,  ^'icl'crfton,  29  L.  D.  6^2  (1900). 

A  judgment  rendered  on  stipulation  between  parties  in  adverse  proceed- 
ings is  conclusive  as  to  the  right  of  possession  and  binding  on  the  deiMirt- 
ment.    Carrie  Sf.  Gold  Min,  Co.,  29  L.  D.  287  (1899). 

The  manner  In  which  a  court  ascertains  the  facts  in  a  suit  on  adverse 
claim,  whether  by  stipulation  or  otherwise,  is  a  matter  which  in  no  way 
affects  the  conclusive  and  binding  force  of  the  judgment  rendered  therein 
ni>on  the  parties  and  the  department.  Barney  Conway,  29  Tj.  D.  388  (1899)  ; 
J.  Arthur  Conncll,  29  L.  D.  574    (1900). 

The  departmental  regulation  that  the  plat  of  an  adverse  claim  must  he 
made  by  a  deputy  United  States  surveyor  is  not  an  indispensable  require- 
ment, if  the  adverse  claim  clearly  and  definitely  notifies  the  applicant  of 
the  nature,  boundaries  and  extent  of  the  alleged  adverse  right.  Kinney 
r.  Von  Bol'em,  29  L.  D.  4C0  (1900). 

If  an  adverse  claimant  entrusts  his  claim  to  the  mall,  he  takes  the 
risk  of  delay  and  miscarriage  incident  thereto.  The  department  cannot 
extend  the  period  within  which  the  claim  must  be  filed.  The  statutory 
requirement  is  mandatory.    Gross  r,  Hughes,  29  L.  D.  467  (1900). 

**The  mining  laws  do  not  authorize  or  provide  for  adverse  proceedings 
against  an  applicant  for  patent  to  mineral  land  by  one  claiming  the  same, 
or  any  part  thereof,  under  laws  providing  for  the  disposal  of  nonmlneral 
lands.  The  provisions  of  sections  2325  and  2326  relative  to  adverse  claims 
contemplate  proceedings  to  determine  only  the  right  of  possesfllon  as  be- 
tween claimants  of  the  same  unpatented  mineral  lands;  and  not  to  decide 
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controversies  respecting  the  character  of  public  lauds,  that  is,  whether 
they  are  mineral  or  nonmineral  lands."  One  clainiiug  under  a  townsite 
patent  has,  therefore,  no  standing  as  an  adverse  claimant  against  an 
applicant  for  a  mineral  patent.  The  question  between  these  parties  must 
be  decided  by  the  department.  Ryan  v.  Oranite  Hill  Miu.  d  Development 
Co.,  29  L.  D.  522  (1900). 

Failure  in  prosecuting  an  application  to  completion  within  a  reasonable 
time  after  the  termination  of  proceedings  on  adverse  claim  will  be  treated 
as  a  waiver  of  rights  obtained  under  those  proceedings.  Cain  v.  Addenda 
i/tw.  Co.,  29  L.  D.  62  (1899).    See  this  case  on  page  423. 

This  applies  also  to  rights  obtained  under  a  Judgment  In  apiK>sltlon  to 
the  application  of  another.  Reins  r.  Montana  Copper  Co.,  29  L.  D.  4C1 
(1900). 

**The  assumption  declared  in  sec.  2325  of  the  Rev.  Stats.,  that  no  adverse 
claim  exists  in  those  instances  where  no  adverse  claim  is  filed  in  the  local 
ottice  during  the  period  of  publication,  relates  to  the  time  of  the  expiration 
of  the  period  of  publication  and  to  adverse  claims  which  might 
have  leen  known  at  the  local  office  before  that  time.  It  has  nothing  to  do 
with  adverse  claims  which  are  initiated  subsequent  to  that  time  and  which 
could  not  therefore  have  been  made  known  at  the  local  office  during  the 
period  of  publication."  P,  Wolenherg,  29  I..  D.  302  (1899).  See,  also, 
Coleman  v.  McKenzie,  29  L.  D.  359,  page  424. 

Rev.  St.  2325  Is  a  statute  of  repose  only  so  far  as  to  bar  the  assertion 
of  adverse  claims  not  filed  within  the  period  of  publication.  It  does  not 
relieve  the  land  deiiartment  from  ascertaining  the  character  of  the  laud 
sought  to  be  patented.  "The  land  department  is  charged  with  the  duty 
of  disposing  of  the  public  lands  in  the  manner  provided  by  law.  and  its 
officers  must  determine  the  character  of  the  land  and  dispose  of  it  only 
nnder  the  law  applicable  thereto.  That  nonmineral  land  cannot  be  dis- 
posed of  under  the  mining  laws  is  a  cardinal  rule  in  the  administration 
of  the  public  land  laws."    Ferrell  v.  Hope,  29  L.  D.  12  (1890). 

An  objection  to  a  mineral  application  for  the  reason  that  the  discovery 
shaft  and  improvements  are  upon  ground  specifically  excluded  from  the 
published  notice  of  application  is  not  tenable,  where  in  adverse  judicial 
proceedings  the  ground  so  excluded  has  been  awarded  to  the  applicant. 

A  failure  to  file  an  adverse  claim  against  an  applicant  for  mineral  patent 
is  a  waiver  of  all  right  to  the  ground  in  conflict ;  and  a  judgment  obtained 
In  adverse  proceedings  against  the  subsequent  application  of  another  is 
of  no  avail  as  against  such  waiver,  or  as  against  a  judgment  obtained  by 
one  who  successfully  adversed  the  flrst  applicant. 

Where  a  party  has  two  applications  pending  at  the  same  time,  each  of 
which  embraces  ground  in  conflict  witli  other  locators,  and  such  ground 
is  awarded  to  the  applicant  in  judgnrents  secured  in  adverse  proceedings, 
he  may,  at  his  election,  take  the  same  under  the  senior  application. 

It  is  not  material  to  the  rights  of  an  applicant  under  a  favorable  judg- 
ment obtained  In  adverse  proceedings  that  an  adverse  suit  is  still  pending 
between  the  losing  party  in  such  proceedings  and  a  third  party,  where  a 
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favorable  Judgment  against  the  third  party  for  the  Bame  ground  bas 
already  been  secured  by  the  applicant. 

A  judicial  award  to  the  Junior  locator,  made  in  adverse  proceedings,  of 
a  small  part  of  the  ground  in  conflict,  is  none  the  less  binding  upon  the 
parties  and  the  land  department  because  ma(te  in  pursuance  of  a  stipula- 
tion between  the  parties.    Stranger  Lode,  28  L.  D.  321  (1899). 

By  the  withdrawal  of  an  adverse  claim,  the  claimants  waive  whatever 
right  they  had  under  the  mining  laws,  and  leave  the  possessory  right  iu 
the  applicant    Brady's  Mortgagee  v,  Harris,  29  L.  D.  89  (1899). 

One  who  located  a  claim  under  provisions  of  the  act  of  1866  before  the 
passage  of  the  act  of  1872  must  file  an  adverse  claim  in  order  to  protect 
his  rights  as  against  an  applicant  for  patent  for  conflicting  groniMl. 
Brady's  Mortgagee  v,  Harris,  29  L.  D.  426  (19(X)). 

Where  there  is  no  surface  conflict,  an  allegation  by  a  protestant  that 
to  allow  the  entry  will  injuriously  affect  his  extralateral  rights  does  not 
raise  a  question  cognizable  by  the  d^artment.  That  is  a  matter  for  the 
determination  of  the  courts  and  is  not  adjudicated  by  the  issue  of  a  patent. 
BeJk  V.  Nickcrsoti,  29  L.  D.  6C2  (1900). 

0.  made  application  for  patent  expressly  excluding  ground  which  cou- 
flicted  with  the  application  of  T.,  who  however  subsequently  relinquished 

is  ground.  B.  flled  an  adverse  claim  to  0.*s  application,  claintii;^  ihv  <> . 
cliTded  ground  as  well  as  part  of  the  ground  expressly  claimed  by  O.  Suit 
was  brought  ou  tills  claim,  and  both  portions  of  the  conflict  were  included 
.  ht  which  had  been  excluded  from  O.'s  application  and  excluding  tlie 
n.  llien  made*  application  for  patent  including  the  part  of  the 
rest  Held  (1)  The  part  of  the  conflict  included  in  B.'s  api^ication,  having 
been  excluded  from  O.'s  application,  was  not  affected  by  the  suit  brought 
on  B.'s  adverse  claim,  and  (2)  O.  having  failed  to  adverse  B.'s  application, 
the  land  office  would  not  entertain  an  objection  by  him  to  the  Issuance  of 
a  patent  to  B.,  base<l  merely  on  an  assertion  of  priority  of  location.  Bum- 
side  V,  O'Connor,  30  L.  D.  67  (1900),  affirming  29  L.  D.  301  (1899). 

The  pendency  of  an  action  on  an  adverse  claim  stays  all  proceedings  on 
the  application  beyond  the  completion  of  publication  and  the  filing  of 
proof  thereof.  This  is  by  reason  of  Rev.  St.  2320.  The  pendency  of  a  pro- 
test filed  in  the  land  office,  by  reason  of  departmental  practice^  has  tbo 
same  effect    Marburg  Lode  Min.  Claim,  30  L.  D.  202  (1900). 

Where  an  adverse  is  filed  to  an  application  for  patent  to  a  mining  claim, 
and  pending  the  disposition  of  the  action  brought  in  support  of  the  adverse 
the  adverse  claimant  applies  for,  and  through  the  inadvertence  of  the 
local  officers  is  allowed  entry  upon,  a  claim  which  includes  the  subject  of 
conflict  in  the  pending  action,  the  entry  will  be  canceled  to  the  extent  of 
the  conflict    Long  John  Lode  Claim,  30  L.  D.  298  (1900). 

Where  a  protest  against  the  Issuance  of  a  intent  involves  disputed  claims 
under  a  local  statute  of  limitations  and  questions  of  fraud  due  to  a  claimed 
secret  understanding  as  to  the  effect  of  conveyances  of  undivided  interests 
in  a  mining  claim  alleged  to  have  been  made  without  any  consideration, 
proceedings  will  be  suspended  in  the  land  department  until  the  matter  18 
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litigated  and  determined  in  the  courts  where  the  property  lies.  Coleman 
V.  Homestake  Min.  Co.,  30  L.  D.  364  (1000). 

The  ruling  in  Marburg  Lode  Mining  Claim,  supra,  applies  only  to  an 
action  which  has  for  its  end  the  decision  of  a  controverted  question  of 
the  right  of  possession,  and  maintains  its  character  up  to  the  time  of  its 
final  determination.  It  does  not  apply  to  a  dead  suit,  subsisting  solely  as 
a  matter  of  record  and  within  the  power  of  the  applicant  to  cause  to  be 
dismissed.  Ring  v.  Montana  Loan  d  Realty  Co.,  33  L.  D.  132  (1904).  See 
this  case  also  on  page  427. 

A  suit  involving  the  question  of  the  right  of  possession,  commenced  prior 
to  the  filing  of  the  application  for  patent,  notice  of  which  was  given  to  the 
department  after  the  expiration  of  the  period  of  publication,  no  adverse 
claim  having  been  filed  during  that  period,  is  not  such  a  proceeding  in  court 
as  is  contemplated  by  Kev.  St.  2326,  and  does  not  stay  the  proceedings 
for  patent.  While  the  department  may  under  its  discretionary  power 
suspend  proceedings  upon  an  application  for  patent  pending  the  determina- 
tion of  such  a  suit,  it  should  not  ordinarily  exercise  this  power  unless  an 
adjudication  by  the  court  of  the  questions  involved  in  the  suit  would  aid  in 
the  disposal  of  a  protest  filed  in  the  department  against  the  application. 
Belma  Oil  Co.,  33  L.  D.  187  (1904). 

So  long  as  suit  on  the  adverse  claim  appeani  to  be  pending,  the  proceed- 
ings in  the  department  are  stayed.  No  inquiry  will  be  made  by  the  depart- 
ment as  to  Whether  there  has  been  reasonable  diligence  in  prosecuting  the 
suit  That  is  a  question  to  be  determined  by  the  court.  It  makes  no 
difference  that  the  question  is  raised  by  one  who  is  not  a  party  to  the 
suit    Davis  v.  McDonald,  33  L.  D.  G41  (1905). 

An  adverse  claim  by  a  Colorado  corporation  sworn  to  by  its  president 
In  Kentucky  is  not  properly  verified  under  Rev.  St  2325,  or  the  act  of 
April  26,  1882.  ''Treated  as  the  oath  of  the  corporation,  it  is  not  within 
the  act  of  1882,  because  at  the  time  the  oath  was  made,  the  corporation  was 
not  residing,  nor  did  it  have  its  being.  In  the  State  of  Kentucky.  Treated 
as  the  oath  of  the  president,  as  agent  of  the  corporation,  it  cannot  be 
accepted,  because  not  made  within  the  land  district  where  the  claims  are 
situated."  Louisville  Gold  Min.  Co.  v.  Hayman  Min.  d  Tunnel  Co.,  33  L. 
D.  680  (1905). 

The  Judgment  referred  to  in  dnipper  Min.  Co.  v.  Searl,  above,  having 
been  afllrmed  (in  Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Ck).,  194  U.  S.  220,  4S 
Law.  Ed.  944,  see  page  445,  supra),  it  was  held  by  the  land  office  that  the 
Judgment  of  the  court  under  Rev.  St.  2326  goes  only  to  the  question  of  the 
right  of  possession  as  between  the  parties,  and  It  remains  for  the  depart- 
ment to  determine  all  other  questions  touching  the  right  to  patent  The  ad- 
verse claimants  having  prevailed  in  the  suit  solely  on  the  strength  of  their 
placer  location,  they  can  take  title  to  the  lodes  under  the  Judgment  roll 
only  by  virtue  of  their  right  to  a  placer  patent.  They  could  take  them,  if 
at  all,  only  as  lodes  within  a  placer.  Unless  their  claim  is  of  patentable 
placer  character,  the  lodes  are  not  in  that  situation  and  are  therefore  not 
available  to  the  placer  claimants. 
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On  the  other  hand,  if  the  land  is  found  to  be  "non-placer  in  the  patent- 
able sense/'  the  basis  of  the  claim  of  the  placer  claimant  to  the  lodes  dls- 
api)ears,  no  prejudice  to  the  claim  of  the  lode  applicant  can  have  resulted 
from  the  judgment,  and  no  obstruction  to  the  completion  of  his  proceedings 
for  patent  would  then  remain.  A  hearing  was  accordingly  ordered  co 
determine  whether  the  ground  was  placer,  at  the  date  of  the  lode  applica- 
tion. Clipper  Min,  Co.  v,  Eli  Min,  d  Land  Co.,  33  L.  D.  CCO  (1905)  ;  Id., 
on  review,  34  L.  D.  401  (1906). 

The  adverse  claim  must  be  filed  within  the  period  of  publication.  If  the 
sixtieth  day  falls  on  Sunday,  it  may  not  be  filed  on  the  following  day.  The 
de^artmeut  has  no  authority  to  extend  the  period  of  publication.  Holman 
V.  Central  Montana  Mines  Co.,  34  L.  D.  588  (1906),  overruling  Ground  Hog 
Lode  V.  Parole  &  Morning  Star  Lodes,  8  L.  D.  430  (see  vol.  1,  p.  412). 

A  final  judgment  under  the  amendatory  act  of  March  3, 1881,  that  neither 
party  is  entitled  to  the  right  of  possession  or  should  take  anything  by  the 
action,  is  a  conclusive  determination  that  under  the  patent  proceedings 
out  of  which  the  controversy  arose  neither  party  is  entitled  to  a  patent 
niid  that  those  proceedings  were  therefore  without  effect  from  the  be- 
ginning. The  last  clause  of  that  act  does  not  justify  the  conclusion  that 
"In  the  event  of  a  judgment  In  accordance  with  the  act,  the  applicant  for 
patent  may  thereupon  go  forward,  ind^endently  of  the  judgment,  to  com- 
plete the  patent  proceedings  theretofore  initiated  by  him  and  'without 
giving  further  notice'  upon  having  'perfected  his  title.*"  "The  act  pro- 
vides for  a  judgment  adverse  to  both  parties,  effectually  terminating 
the  patent  proceedings,  and  leaving  no  question  to  be  determined  by  the 
land  deiiartment."  Rrivn  v.  Moff^tt.  35  L,  I).  32  (1006),  overruling  James 
D.  Rankin,  7  L.  I).  411. 

Where  an  adverse  claim  is  presented  for  filing  within  the  period  fixed 
by  statute  but  is  rejected  by  the  local  oflicers,  an  appeal  from  that  action 
does  not  relieve  the  adverse  claimant  from  the  obligation  to  commence 
judicial  proceedings  within  the  statutory  period,  and  a  failure  to  do  so 
constitutes  a  waiver  of  his  claim.    Deniss  v.  Sinnott,  35  L.  D.  304  (1906). 

Rev.  St.  2325  and  2326  contemplate  as  the  subject  of  judicial  determina- 
tion the  disputed  possessory  right  to  ground  embraced  in  conflicts  between 
different  mining  claims  only.  An  adverse  claim  by  a  railroad  company 
claiming  the  land  as  right  of  way  and  for  station  purposes  will  not  be  en- 
tertained. It  may,  however,  be  treated  as  a  protest  which  raises  the 
question  of  the  character  of  the  land,  of  expenditures  for  improvements, 
and  of  the  sufliclency  of  notice,  which  are  within  the  jurisdiction  of  the 
department     Grand  Canyon  R.  Co.  i\  Cameron,  35  L.  D.  495  (1907). 

The  provision  of  the  statute  that  judicial  proceedings  must  be  com- 
menced within  thirty  days  Is  mandatory.  The  time  cannot  be  enlarged  by 
the  department.    Madison  Placer  Claim,  35  L.  D.  551  (1907). 

A  mill  site  claimant  is  not  required  to  file  an  adverse  claim  in  order  to 
protect  his  rights  as  against  an  applicant  for  patent  to  a  mining  claim. 
A  mill  site,  which  must  be  nonmineral,  is  consequently  not  claimed  for 
valuable  deposits  of  mineral.    Such  a  claimant  may,  however,  file  a  protest 
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and  thereby  litigate  all  material  matters  relating  to  the  validity  and  owner- 
ship of  his  claim  as  against  the  mineral  applicant.  Helena  d  L,  Smeltiuff 
d  Reduction  Co.  v,  Dailcy,  3G  L.  D.  144  (1907).  (This  overrules  Warren 
Mill  Site  V.  Copper  Prince,  1  L.  D.  555,  vol.  1,  p.  406.) 
An  adverse  claim  having  been  filed  on  Jan.  27,  the  clerk  of  the  court  on 
^  Feb.  26  received  by  mail  from  the  claimant's  attorney  a  complaint  and 

a  letter  requesting  that  it  be  filed  and  a    summons   issued    thereon.     On 
March  2  the  complaint  was  marked  filed  and  a  summons  issued.    On  April 
\  3  the  court  ordered  that  the  complaint  be  filed  and  summons  issued  as 

I  of  Feb.  20.    The  department  refused  to  review  the  validity  of  this  order; 

*it  clearly  does  not  lie  within  fhe  province  of  the  land  department  to  say 
at  this  time  that  the  institution  of  the  pending  suit  was  not  a  proceeding 
commenced  in  time  within  the  purview  of  the  federal  statute."  Oypsum 
Placer  Claims,  37  L.  I).  484  (1909). 

If  one  of  a  number  of  cotenants  brings  a  mining  claim  before  the  land 
d^artment  by  application  for  patent  and  the  local  officers  assume  juris- 
diction and  authorize  notice  thereof  in  the  manner  prescribed  by  the 
statute,  the  claimant  under  a  rival  location  should  adverse  or  he  will  be 
held  to  have  waived  his  claim.  "If  the  interests  of  pretermitted  co-owners 
are  disclosed  by  the  record,  the  adverse  claimant  and  plaintiff  should 
make  them  parties  defendant  to  his  suit  in  the  court.  On  the  other  hand. 
If  the  omission  of  such  parties  in  interest  in  the  prosecution  of  the  patent 
proceedings  results  in  a  corresponding  nonjoinder  of  parties  in  the  adverse 
suit,  it  will  devolve  upon  the  defendant  or  defendants  to  raise  the  question 
by  plea  in  abatement  or  otherwise  as  may  be  appropriate  under  the  practice 
and  procedure  of  the  particular  jurisdiction,  and  thus  afford  the  i»IaintiflC 
whatever  remedy  in  that  behalf  he  may  be  entitled  to  enjoy.  But  if  the 
adverse  claimant,  Instead  of  proceeding  in  the  courts,  elects  to  take  the 
attitude  of  a  protestant  before  the  land  department  and  merely  call  to  the 
attention  of  the  latter  the  defective  title  of  the  applicants,  he  comes  Into 
that  jurisdiction  in  the  position  of  amlcrs  curiae  only ;  not  by  right,  but 
by  grace.  As  thus  presented  to  the  land  department,  the  case  is  to  all  in- 
tents and  purposes  ex  parte  in  character,  subject  to  consideration  and  dla- 
positlon  as  such."    E,  J.  Ritter,  37  L.  D.  715  (1900). 

The  supreme  court  of  Colorado  (see  Healey  v.  Rupp,  37  Colo.  25,  8<$ 
Pac.  1015,  above)  having  decided  that  the  adverse  claimant  had  no  stand- 
ing, because  his  claim  was  based  upon  a  discovery  made  subsequent  to  the 
time  of  filing  bis  adverse  claim,  he.  therefore,  dismissed  the  adverse  suit 
and  filed  a  protest,  alleging  that  the  applicant  had  never  discovered  min- 
eral within  the  boundaries  of  his  claim.  It  was  decided  that  he  should 
be  heard  on  these  allegations,  for  if  it  was  true  that  there  was  not  any 
discovery,  the  application  should  be  dismissed  and  the  applii*sint  remitted  to 
the  prosecution  of  patent  proceedings  anew.  While  the  question  of  dis 
covery  Is  one  not  ordinarily  presented  before  the  land  department,  yet, 
under  certain  conditions,  it  may  be  fully  investigated  and  determined.  A 
patent  should  not  be  allowed  unless  a  seasonable  and  valid  discovery  be 
shovi'n.    Rupp  V.  Heirs  of  Healey,  38  L.  D.  387  (1010). 


4(;s  THE  LAW  OF  MINES  AND  MINING. 


III.    Effect  of  the  Patent. 


p.  415.  The  patent  of  the  government  passes  to  the  patentee 
an  absolute  title  in  fee  simple.  When  that  title  has  passed,  its 
holder  may  use  the  land  for  whatever  purpose  he  may  choose. 
It  is  his  to  do  with  as  he  pleases.  The  right  of  possession  under 
location  before  entry  for  patent  is  conditioned  upon  the  work- 
ing of  the  land  as  mining  land.  But  the  title  of  the  patentee  is 
unconditional.  He  may  develop  the  mines,  if  he  so  chooses,  or 
he  may  use  the  land  for  other  different  purposes,  as,  for  instance, 
agriculture,  or  town  lots. 

The  title  of  the  patentee  will  be  controlled  by  the  courts  by 
the  enforcement  of  a  trust  not  only  in  cases  where  a  fiduciary 
relation  exists,  but  also  where  under  any  circumstances  a  trust 
will  be  implied  in  equity.  It  foUows  that  while  a  patent  may  not 
be  collaterally  assailed  on  the  ground  of  fraud,  the  complainant 
may  set  up  fraud  of  the  patentee  in  connection  with  the  pro- 
ceedings for  patent  to  establish  a  trust  ex  maleficio. 

"While  as  a  general  rule  the  patent  takes  effect  by  relation  to 
the  date  of  completed  location  (see,  however,  Hickey  v.  Ana- 
conda C.  M.  Co.,  33  Mont.  46,  81  Pac.  806,  below),  yet  the  doctrine 
of  relation,  being  an  equitable  fiction,  will  not  be  applied  where 
it  will  have  an  inequitable  result,  or  will  relieve  the  patentee  of 
the  consequences  of  his  own  illegal  act. 

United  States. 

"New  Dunderherg  Min.  Co.  v.  Old,  25  C.  C.  A.  116,  79  Fed.  598  (1897). 
8th  Clrc.  "A  patent  to  land  or  mineral  lodes,  over  which  the  land  depart- 
ment of  the  United  States  has  the  power  of  disposition  and  the  jurisdiction 
to  determine  the  claims  of  applicants  for,  imder  the  acts  of  Congress,  is 
impregnable  to  collateral  attack,  whether  the  decision  of  the  departm^it  on 
which  it  is  based  was  right  or  wrong,  and  the  patent  conveys  the  legal 
title  to  the  property  to  the  patentee."  "A  patent  issued  under  and  In 
accordance  with  the  provisions  of  the  act  of  May  10,  1872,  to  a  mining 
claim  located  before  the  passage  of  that  act,  conveys  the  legal  title  to 
every  vein  or  lode  of  mineral  whose  apex  is  within  its  surface  lines  ex- 
tended downward  vertically,  and  is  not  subject  to  collateral  attack  in  an 
action  at  law,  either  on  the  ground  that  there  was  a  claim  adverse  to  that 
patent  when  the  act  of  1872  was  passed,  or  on  the  ground  that  adverse 
rights  were  affected  by  its  issue  under  the  provisions  of  that  act."  The 
determination  of  these  questions  was  within  the  jurisdiction  of  the  land 
department. 
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'  "A  claimant  who'  discovered  and  located  a  lode  mining  claim  under  tho 

act  of  1866  renounces  and  abandons  all  rights  and  privileges  to  follow 
his  lode  on  its  course  beyond  the  exterior  lines  of  his  patented  claims,  when 
I  he  locates  it  upon  the  surface  of  the  ground,   enters  it,    and   accepts   a* 

patent  for  it  under  the  act  of  May  10,  1872."  The  provision  of  §  9  of  the 
act  of  1872  (Rev.  St  2328),  that  the  repeal  of  the  act  of  1866  shall  not 
aifect  existing  rights,  does  not  avail  him.  It  was  not  the  repeal  of  that 
act  which  affected  his  rights,  but  his  own  act  in  taking  the  benefit  of  the 
provisions  of  the  act  of  1872  and  thereby  renouncing  his  rights  under  tlie 
former  act 

Golden  Reward  Min.  Co.  v.  Buxton  Min,  Co,,  79  Fed.  868  (1897).  C.  C. 
D.  S.  D.  Complainant  and  defendant  owned  claims  which  conflicted,  the 
latter  holding  under  the  prior  location.  Defendant  made  application  for  a 
patent  upon  a  survey  which  so  changed  the  lines  of  the  claim  as  to  make 
the  ground  in  conflict  much  larger.  No  adverse  claim  was  filed  by  the 
complainant,  which  subsequently  made  application  for  patent  to  its  claim, 
wherein  it  excluded  the  ground  in  conflict  as  claimed  in  defendant's  appli- 
cation. Both  patents  were  issued.  In  prosecuting  their  applications 
both  parties  were  represented  by  the  same  attorney.  The  complainant 
sought  to  confine  the  defendant  to  the  lines  of  the  original  location  and 
to  recover  the  ground  covered  by  the  complainant's  patent,  but  not  In- 
cluded in  the  original  location,  on  the  ground  that  It  had  been  prevented 
from  filing  an  adverse  claim  by  the  fraudulent  acts  of  the  defendant  and 
the  attorney  who  had  confederated  for  the  punwse  of  suppressing  the 
truth  as  to  the  amount  of  ground  included  in  the  conflict.  The  evidence 
did  not  establish  this  allegation. 

"With  reference  to  the  proceedings  in  the  land  office,  the  publication  <»• 
the  proper  notice  for  the  prescribed  period  is  due  procetjs  of  law.  The 
proceeding  Is  Judicial  In  its  character  and  in  the  nature  of  a  proceeil- 
ing  in  rem.  If  there  is  no  adverse  claim,  a  decision  of  the  land 
office  awarding  the  patent  to  the  claimant  is  a  Judgment  by  default. 
as  conclusive  as  to  the  matter  adjudicated  as  a  Judgment  ui)on  co<i- 
tested  issues.  The  expression  'it  shall  be  assumed'  must  be  construed  to 
mean  'conclusively  assumed'  as  any  other  construction  would  defeat  the 
object  of  the  statute.  In  using  the  word  'conclusively*  I  do  not  mean  to 
say  that  the  statute  has  closed  the  doors  of  a  court  of  equity  to  adverse 
claimants  in  every  ciise;  but  I  do  think  it  may  safely  be  asserted  that  the 
failure  to  adverse,  as  provided  by  the  sections  referred  to,  deprives  tho 
adverse  claimant  of  all  remedies  except  those  u'hlch  a  court  of  equity 
might  allow  to  be  urged  against  a  Judgment  at  law." 

"Laying  aside  the  question  of  fraud,  as  limited  and  defined  in  the  cases 
cited,  it  is  settled  that  the  action  of  the  land  department  in  issuing  a 
patent  is  conclusive  upon  all  questions  of  fact  coming  properly  within  the 
scope  of  its  Jurisdiction,  and  is  not  subject  to  review  by  any  other  tribunal. 
The  question  as  to  what  were  the  true  boundaries  of  the  Bonanza  and 
Silver  case  was  a  question  of  fact,  coming  properly  within  the  Jnrlsdictlcin 
of  the  land  department' 
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Durango  Land  d  Coal  Co.  v.  Evans,  25  C.  C.  A.  523,  80  Fed.  425  (1807). 
8th  Giro.  The  unsuccessful  party  to  a  contest  in  the  land  office,  upon  cou- 
fiictiug  claims  to  coal  lands,  brought  a  bill  in  equity  against  the  contest- 
ant to  whom  the  patent  was  issued  to  establish  a  trust  "Viewed  in  thU 
aspect,  the  case  at  bar  is  one  in  which  the  complainant  seeks  to  set  aside 
and  impeach  the  Judgment  of  the  land  department;  and  the  doctrine  is 
too  well  settled  to  admit  of  any  controversy  that  the  decisions  of  that 
tribunal  upon  questions  properly  pending  before  it  can  only  be  annulled 
when  such  fraud  or  imposition  is  shown  to  have  l.eeu  practiceil  as  prevente^l 
the  unsuccessful  party  in  a  contest  from  fully  presenting  his  case  or  the  offi- 
cers composing  the  tribunal  from  fully  considering  it,  or  when  such  officers 
have  themselves  been  guilty  of  fraudulent  conduct,  or  when  It  is  made  to 
appear  that,  upon  the  case  as  established  before  the  land  department,  the 
law  applicable  thereto  was  misconstrued  or  misapplied.  If  fraud  is 
charged  as  a  ground  for  annulling  a  decision  of  the  land  department,  it 
is  not  enough  that  false  testimony  or  forged  documents  have  been  em- 
ployed; but  it  must  le  made  to  appear  that  such  false  testimony  hai 
aflfected  the  decision  and  led  to  a  result  which  otherwise  would  not  have 
been  reached.  And  inasmuch  as  the  findings  of  the  land  department  oo 
questions  of  fact  are  conclusive,  when  the  charge  is  that  the  land  depart- 
ment has  erred  in  the  decision  of  a  mixed  question  of  law  and  fact,  what 
the  facts  were,  as  laid  before  and  found  by  the  department,  must  be  shown, 
so  as  to  enable  the  court  to  see  clearly  that  the  law  has  been  misconstrued.  * 
"Turning,  then,  to  the  allegations  of  the  bill  which  attempt  to  show  that 
the  decision  of  the  land  department  was  procured  by  fraud  and  imposition, 
it  will  be  observed  that  the  only  fraudulent  acts  alleged  are  that  certain 
affidavits  were  filed  in  the  land  office  by  Evans  and  his  associates,  alleging 
that  Evans  had  expended  money  in  developing  coal  mines  on  the  land  io 
controversy;  that  he  was  in  actual  possession  of  the  lands  at  the  time; 
that  he  made  his  alleged  entry  for  his  own  use;  and  that  all  of  such  state- 
ments contained  in  the  affidavits  were  false.  Aside  from  a  general  all^i- 
tJon  of  conspiracy  among  the  defendants  to  fraudulently  and  unlawfully 
obtain  a  patent  for  the  lands  in  dispute,  the  foregoing  are  the  only 
specific  fraudulent  acts  which  the  bill  charges  or  describes ;  but,  obviously, 
the  issues  tendered  by  these  affidavits  were  the  very  Issues  which  the  land 
department  was  appointed  to  try  and  determine  and  they  were  each  Issues 
of  fact,  concerning  which  the  finding  of  the  land  department  is  final  and 
conclusive,  unless  such  finding  was  induced  by  fraud.  In  the  contest  pend- 
ing before  the  department,  the  complainant  company  had  an  opportunity 
to  show,  as  it  now  contends,  that  all  the  aforesaid  statements  were  false; 
and,  within  the  doctrine  above  stated,  it  was  its  duty  to  have  made  such 
showing  before  the  land  department,  and  it  will  not  be  excused  for  failing 
to  do  so  unless  it  alleges  and  proves  that  some  trick,  artifice  or  deceit  was 
practiced  which  prevented  it  from  obtaining  a  full  and  fair  trial  of  the 
issues,  or  which  prevented  the  officers  of  the  land  department  from  con- 
sidering the  same,  and  reaching  a  proper  decision.  It  must  be  apparent, 
we  think,  from  a  careful  reading  of  the  complaint,  that  n^*  such  fraud  is 
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alleged  and  that,  if  the  circuit  court  had  entered  upon  a  hearing  of  the 
issues  presented  by  the  bill,  it  would  simply  have  retried  the  very  case 
which  was  tried  by  the  land  department."  "This  court  cannot  say  that  the 
law  was  misconstrued  by  the  officers  of  the  land  department,  unless  their 
findings  upon  questions  of  fact  are  disclosed,  or  enough  undisputed  facts 
f  are  disclosed,  which  were  proven  before  the  department  to  make  it  plaiji 

that  an  error  of  law  was  committed  and  that  the  complainant  company 
i  was  thereby  deprived  of  its  rights." 

,  Evafis  V.  Durango  Land  d  Coal  Co,,  25  C.  C.  A.  531,  80  Fed.  433  (1897). 

f  Sth  Circ.    "It  may  be  conceded  that  a  patent  for  public  land  has,  on  several 

I  occasions,  been  held  to  take  effect  as  of  the  date  of  the  initial  step  taken 

'  by  the  patentee,  under  the  laws  of  the  United  States,  to  obtain  a  title  to 

the  land.  ♦  ♦  ♦  Nevertheless,  there  appears  to  be  no  hard  and  fast 
rule  giving  a  patent  effect  by  relation  as  of  a  date  anterior  to  the  time 
when  an  entry  is  fully  consummated  by  the  payment  of  the  purchase  money, 
or  by  the  doing  of  some  other  equivalent  act,  such  us  the  surrender  of  a 
land  warrant  or  the  selection  of  land  to  supply  an  ascertained  deficiency 
in  a  land  grant.  It  Is  generally  agreed  that,  when  such  acts  are  performed, 
the  equitable  title  becomes  complete,  subject,  of  course,  to  the  right  of  tlie 
land  department  to  cancel  the  entry,  or  the  selection,  prior  to  the  issuance 
of  the  patent,  for  good  and  sufficient  cause  shown,  why  the  entry  or  selec- 
tion should  not  have  been  allowed.  The  doctrine  of  relation  is  a  legal 
fiction,  which  was  invented  and  is  applied  solely  for  the  protection  of  per- 
sons who,  without  fault  of  their  own,  would  otherwise  sustain  an  injury. 
Being  of  equitable  origin  and  designed  to  prevent  fraud  and  injustice.  It 
is  a  doctrine  which  is  never  applied  when  it  would  have  a  contrary  effect. 
♦  ♦  ♦  The  plaintiffs  found  their  right  to  recover  for  coal  mined 
and  removed  prior  to  December  31,  1804,  on  the  allegation  that  Evan^ 
filed  a  coal  declaratory  statement  on  October  2,  1880.  Ths  filing  of  this 
statement,  assuming>the  facts  stated  therein  to  be  true,  gave  Evans,  in  the 
language  of  the  statute,  *a  preference  right  of  entry,*  nothing  more  and 
nothing  less.  Section  2348,  Rev.  St.  U.  S.  Manifestly,  it  did  not  create 
such  a  complete  equitable  title  as  is  acquired  when  public  land  is  entered 
and  paid  for.  To  have  ninde  his  equitable  title  complete,  Evans  should 
have  proved  his  rights  and  paid  for  the  land  within  one  year  after  October 
2,  18S0.  In  default  of  so  doing  the  statute  (section  2350  Rev.  St.  U.  S.) 
declared  that  the  land  filed  against  should  be  subject  to  entry  by  *any 
other  qualified  applicant.*  The  complaint  shows  affirmatively  that  this 
was  not  done;  that  no  payment  was  made  by  Evans  until  December  31. 
1894;  and  that,  after  the  year  limited  for  making  payment  had  expired. 
Byron  McMaster  was  permitted  by  the  officers  of  the  land  department  to 
enter  the  land,  on  the  theory,  no  doubt,  that  Evans*  preference  right  of 
entry  had  been  forfeited.  The  only  reason  stated  in  the  complaint  why 
the  entry  of  McMaster  was  eventually  canceled  by  the  officers  of  the  land 
department  is  that  they  found  and  decided  that  the  entry  was  not  made  for 
his  own  benefit,  but  presumably  for  the  benefit  of  the  Durango  Land  & 
Coal  Company.    It  is  not  alleged  in  the  complaint  that  the  McMaster  entry 
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was  canceled  because  the  plaintiff  Evans  had  previously  filed  a  declaratory 
statement  and  obtained  a  preference  right  of  entry  or  that  such  preference 
right  of  entry  in  the  judgment  of  the  land  department  in  any  manner 
affected  the  validity  of  the  McMaster  entry.  We  must  presume,  there- 
fore, that,  but  for  the  fact  that  McMaster  did  not  enter  the  land  for 
his  own  benefit,  such  entry  would  have  prevailed  over  the  preference 
right  of  entr>'  originally  secured  by  Evans,  and  that  the  land  would 
have  been  patented  to  the  defendant,  on  the  ground  that  such 
preference  right  had  either  been  lost  or  abandoned.  In  this  aspect  of 
the  case,  it  follows  that  Evans*  right  to  the  land  had  its  origin  in  the 
cash  entry  which  he  was  allowed  to  make  on  December  31,  1894,  after  the 
McMaster  entry  was  canceled,  and  that  his  patent  ought  not  to  be  given 
effect  by  relation  as  of  an  earlier  date,  because  whatever  right  he  had 
theretofore  acquired  had  been  lost.  ♦  ♦  ♦  it  may  be  that  facts  can 
be  shown  which  will  excuse  Evans'  apparent  want  of  diligence  in  perfecting 
his  title,  but  we  are  constrained  to  hold  that  the  present  complaint  does 
not  contain  such  a  showing,  nor  any  averments  which  would  justify  us  in 
holding  that  his  patent  should  be  given  effect  by  relation  as  of  a  date 
anterior  to  December  31,  1894." 

Waterloo  MUi,  Co.  v.  Doe,  27  C.  0.  A.  50,  82  Fed.  45  (1897).  9th  Clrc. 
When  the  description  in  a  patent  gives  it  parallel  end  lines  and  grants 
the  right  to  follow  all  lodes  on  their  dip  outside  of  the  side  lines,  whose 
apex  is  within  the  surface  lines  and  whose  strike  Is  cut  by  the  end  lines 
extended  perpendicularly  downward,  the  patentee's  extralateral  rights 
cannot  be  questioned  in  a  collateral  proceeding  on  the  ground  that  the  end 
lines  as  located  were  not  parallel.  "The  presumptions  are  in  favor  of  the 
correctness  of  the  land  department  in  issuing  this  patent  Its  action  was 
within  its  jurisdiction  and  we  cannot  go  behind  the  same  in  a  collateral 
action.  Looking  then,  at  the  patent,  we  observe  that  appellant  was  granted 
extralateral.  rights." 

Perigo  v.  Eririn,  85  Fed.  904  (1898).  C.  C.  D.  I'tah.  The  patent  destroys 
the  effect  of  a  prior  discovery  made  within  the  lines  of  the  patented  claim. 
A  location  on  adjoining  land  cannot  be  based  thereon. 

Schicab  t\  Beam,  86  Fed.  41  (1898).  C.  O.  D.  Colo.  Where  a  patent  has 
been  issued  to  a  prior  locator  for  a  placer  claim,  he  may  restrain  the  use 
of  water  by  a  subsequent  locator  higher  up  stream,  where  such  use  inter- 
feres with  his  own  though  he  has  ceased  to  use  the  property  for  mining  pur- 
poses and  expects  to  turn  his  claim  into  a  mill  site.  "There  can  be  do 
abandonment  of  the  water  as  distinguished  from  the  land,  nor  of  the  land 
as  distinguished  from  the  water.  Each  is  without  value  when  separated 
from  the  other,  and  therefore  they  cannot  be  legally  divorced.  It  is  said, 
however,  that  complainant,  having  found  the  business  of  mining  to  be  un- 
profitable, no  longer  intends  to  work  his  claims,  and  now  holds  them  for 
sale  as  a  mill  site,  or  as  a  site  for  an  electric  power  plant  or  some  manu- 
facturing establishment.  Be  it  so ;  the  government  has  issued  patents  for 
the  claims,  and  the  title  of  complainant  is  now  absolute  for  any  purpose 
to  which  they  may  be  put.    A  patent  for  agricultural  land  does  not  limit 
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the  use  of  the  patentee  to  tilling  the  soil  which  may  be  conveyed  by  the 
patent  No  more  is  a  patent  for  mineral  land,  whether  lode  or  placer, 
reBtrictive  of  the  use  of  the  territory  which  may  be  conveyed." 

Gates  1?.  Producers  d  Consumers  Oil  Co.,  96  Fed.  7  (1809).  C.  C.  S.  D. 
Oal.  A  bill  In  equity  alleging  that  a  patent  for  a  mining  claim  was 
obtained  by  the  defendants  fraudulently,  illegally  and  without  authority 
or  Jurisdiction  of  the  officers  of  the  United  States,  and  that  the  claim  be- 
longed to  the  plaintiff,  and  praying  that  the  defendants  be  decreed  to  hold 
the  title  in  trust  for  the  plaintiff  and  to  convey  it  to  him,  necessarily  pre- 
sents a  federal  question  of  which  this  court  has  Jurisdiction.  Whether 
the  patent  is  valid  or  invalid,  and  whether  if  valid  it  should  be  conveyed 
to  plaintiff,  depends  upon  the  proper  application  of  the  laws  of  the  United 
States  to  the  facts. 

Duluth  d  Iron  Range  R.  Co.  v.  Roy,  173  U.  S.  587,  43  Law.  Ed.  820 
(1899).  When  a  patent  is  obtained  by  fraud,  mistake  or  imposition,  to  the 
injury  of  a  person  who  had  previously  initiated  the  steps  required  by  law 
to  obtain  possession  and  ownership  of  the  land,  the  question  thence  arising 
becomes  one  of  private  right,  and  the  courts  in  a  proper  proceeding  and 
in  execution  of  Justice  will  divest  or  control  the  title,  thereby  acquired, 
either  by  compelling  a  conveyance  to  the  plaintiff,  or  by  quieting  his  title 
as  against  the  defendants  and  enjoining  them  from  asserting  theirs. 

The  plaintiff  must  so  far  bring  himself  within  the  laws  as  to  entitle 
him,  if  not  obstructed  or  prevented,  to  complete  his  claim  to  a  patent. 

Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  182  U.  S.  499,  45  Law.  Ed. 
1290  (1901).  J'atent  relates  back  to  date  of  location  and  is  conclusive  of 
discovery.  Testimony  of  nondiscovery  will  not  be  admitted  as  n  gainst  a 
patent  which  cannot  be  collaterally  attacked. 

Peahody  Gold  Min.  Co.  v.  Gold  Hill  Min.  Co.,  49  C.  C.  A.  637,  111  Fed. 
817  (1901),  9th  Circ,  affirming  97  Fed.  C557.  (Quaimes  Lakln  v.  Roberts. 
54  Fed.  4fn,  vol.  1,  p.  425.     See  chap.  VIII.  div.  1.  pnpe  325,  above.) 

The  fact  that  a  patent  includes  grround  extending  more  than  300  feet 
on  each  side  of  the  lode  does  not  render  it  invalid  as  to  the  excess.  A 
single  patent  may  Include  a  number  of  claims ;  it  is  conclusive  as  to  boun- 
dary lines,  and  may  not  be  collaterally  attacked. 

Tkallmann  v.  Thomas,  49  C.  C.  A.  317,  111  Fed.  277  (1901),  8th  Circ. 
affirming  102  Fed.  935  (1000).  Equity  will  not  entertain  a  bill  to  correct 
the  calls  in  a  patent  to  a  mining  claim  so  as  to  make  them  conform  tc 
monuments  alleged  to  have  been  located  on  the  ground,  where  the  alleged 
monuments  were  not  in  place  for  about  16  or  18  years  prior  to  the  filing 
of  the  bill  and  there  is  so  much  doubt  as  to  where  the  monuments  were  first 
located  that  the  court  would  first  have  to  establish  such  location  and  then 
give  it  effect  to  control  what  is  expressed  in  the  patent  "Patents,  con- 
tracts and  conveyances,  the  accredited  evidences  of  rights  and  titles,  may 
not  be  set  aside  or  modified  for  mistakes,  unless  these  mistakes  are  estatn 
lished  by  evidence  that  is  plain  and  convincing  beyond  reasonable  con- 
troversy. Such  evidences  of  the  rights  of  parties  bear  with  them  a  strong 
presumption  of  their  correctness.       •     •     •         So  mere  preponderance 
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of  evidence,  no  loose,  uncertain,  conjectural  proof  ought  to  be  permitted 
to  strike  down  or  change  the  nature  or  the  extent  of  these  solemn  grants  of 
the  nation.  Nothing  should  be  permitted  to  reach  that  result  but  evidence 
so  clear,  unequivocal  and  convincing  that  it  does  not  leave  the  issue  la 
doubt." 

Teller  v.  United  States,  51  C.  C.  A.  230,  113  Fed.  273  (1901).  8th  Circ 
**The  two  titles  recognized  by  the  I'nited  States  confer  totally  different 
rights.  The  firet  one  confers  a  right  (and  it  may  properly  enough  be  said 
to  be  vested  in  the  locator)  to  the  possession  of  the  land  for  the  purpose 
of  carryii  g  on  his  mining  operations  as  long  as  he  i^erfornis  the  required 
conditions.  This,  however,  he  may  at  any  time  abandon  by  ceasing  to  per- 
form the  conditions  upon  which  it  depends.  The  second  is  a  complete  and 
absolute  title  which  may  or  may  not  be  acquired  by  the  locator,  and,  if 
acquired,  is  for  other  and  valuable  considerations  moving  from  him  to 
the  I  nited  States.  This  title  is  dependent  upon  no  conditions  but  confers 
all  the  rights  incident  to  an  indefeasible  estate  in  fee^  simple^  Consideni- 
tions  like  the  foregoing  conclusively  show  that  there  is  no  warrant  for  the 
contention  that  the  locator's  right  of  possession  segregates  the  land  from 
the  public  domain  and  appropriates  it  to  a  private  purpose  in  any  such  way 
as  to  withdraw  it  from  the  effect  of  the  provisions  of  the  criminal  statutes 
under  which  the  defendant  was  convicted.  After  the  locator  shall  have 
applied  for  a  patent,  •  •  •  and  after  he  shall  have  perfected  his 
entry  upon  the  land  by  the  payment  of  the  purchase  price,  and  not  till 
then,  has  the  land  ceased  to  be  a  part  of  the  public  domain,  and  not  till 
then  has  he  acquired  any  vested  right  to  the  absolute  title.  ♦  •  •  * 
When  such  an  entry  is  made,  the  land  is  not  only  withdrawn  from  the 
public  domain,  but  the  entryman  has  acquired  an  equitable  title,  and 
thereafter,  and  not  till  then,  the  United  States  holds  the  legal  title  in  trust 
for  him."  The  right  conferred  by  final  entry  does  not  relate  to  the  date 
of  the  application  in  any  such  sense  as  to  relieve  the  applicant  from  the 
operation  of  the  statutes  against  the  cutting  of  timber.  See  this  case  also 
under  chap.  XIX,  div.  III. 

Empire  State-Idaho  Min.  d  Developing  Co.  v.  Bunker  Hill  d  Sullivan 
Min,  d  Coneentrating  Co,,  52  C.  C.  A.  222,  114  Fed.  420  (1902),  modifying 
Bunker  Hill  &  S.  M.  &  C.  Co.  v.  Empire  State-Idaho  M.  &  D.  Co.,  109  Fed. 
538  (1901).  9th  Circ.  An  application  for  a  patent  necessarily  carries 
with  it  an  implied  allegation  that  the  land  claimed  is  unappropri- 
ated. The  statutes  provide  for  the  publication  of  this  application,  and  a 
failure  to  contest  the  application  constitutes  an  admission  of  the  truth 
of  every  fact  covered  by  it.  Hence  the  issuance  of  a  patent,  where  all 
legal  requirements  have  been  complied  with,  in  the  absence  of  any  adverse 
claim,  is  absolutely  conclusive,  as  against  every  one  whose  surface  lines 
conflicted  therewith,  of  the  patentee's  priority  of  location  over  every  other 
and  confers  on  the  patentee  not  only  the  entire  surface  of  the  claim,  but 
the  extralateral  rights  conferred  by  Rev.  St.  2322,  as  against  every  one 
whose  surface  lines  conflicted  therewith.  But  it  does  not  In  any  way 
adjudicate  conflicts  in  respect  to  extralateral  rights  growing  out  of  loca- 
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tioDS  whose  surfaces  do  not  conflict.  In  sudi  cases  there  would  be  ao 
ground  for  an  adverse  claim.  They  are,  therefore,  beyond  the  purview  of 
the  proceedings  in  the  land  department  and  solely  for  the  determination 
of  the  courts  when  brought  before  them. 

I^eilaon  v.  Champagne  Min,  &  Mill,  Co.,  55  C.  C.  A.  576,  119  Fed.  123 
(1902),  8th  Circ,  affirming  111  Fed.  C55.  A  bill  in  equity  to  have  the 
patentee  of  a  mining  claim  declared  a  trustee  of  the  claim  for  plaintiff  will 
be  dismissed  where  it  appears  that  the  plaintiff  did  not  adverse  defend- 
ant's application,  and  filed  a  protest  only  after  the  defendant  had  paid  the 
purchase  price  and  received  a  certificate  of  entry.  The  certificate  of 
entry  invests  the  purchaser  with  full  equitable  title  to  the  land  and  is 
equivalent  to  a  patent  so  far  as  the  acquisition  of  title  after  that  by  a 
third  person  goes.  The  plaintiff  claimed  no  right  at  all  in  the  claim  be- 
fore the  defendant  had  obtained  his  certificate  of  entry,  and  after  that  It 
was  too  late  for  him  to  initiate  or  acquire  any.  After  entry  in  the  land 
office  a  relocation  of  the  premises  cannot  be  made  by  another  party  so 
long  as  that  entry  stands.  The  only  remedy  for  the  party  wishing  to  show 
that  the  original  location  was  void  and  fra-udulent  is  to  induce  the  govern- 
ment to  proceetl  towards  setting  aside  the  entry.  The  courts  will  noi 
entertain  a  suit  by  the  relocator  against  the  original  locator  to  enforce  tho 
conveyance  to  him  of  the  claim.  The  plaintiff  had  unsuccessfully  sought 
to  have  the  entrj-  ?et  aside  by  the  land  department.  That  ruling  was  not 
subject  to  review  in  the  courts. 

Resurrection  Gold  Min.  Co,  v.  Fortune  Gold  Min.  Co.,  (54  C.  C.  A.  ISO. 
129  Fed.  CG8  (1904).  8th  Circ.  In  this  aise  the  court  applied  to  a  descrip- 
tion In  a  patent  for  a  mining  claim  the  following  rules  of  construction  of 
conveyances : 

In  cases  of  conflicts  between  monuments  called  in  a  conveyance  and  the 
courses  and  distances  there  noted,  the  former,  if  standing  in  their 
original  positions,  prevail. 

If  monuments  called  have  been  lost  or  removed,  the  places  where  they 
were  originally  set  may  be  shown  by  parol  or  documentary  evidence,  and. 
if  proved  to  the  satisfaction  of  the  jury  by  a  fair  preponderance  of  testi- 
mony they  prevail  over  the  courses  and  distances. 

If  the  monuments  called  have  been  lost  or  removed,  and  their  original 
locations  are  not  prove<l,  the  courses  and  distances  control  the  description, 
and  must  be  followed  in  its  application  to  the  land. 

Parol  evidence  is  incompetent  to  sul  stitute  in  a  conveyance  a  call  for 
another  monument  in  the  place  of  the  call  for  the  original  monument  there 
contained. 

A  round  stake  four  inches  in  diameter,  set  loosely  six  inches  in  the 
ground  between  two  convenient  reference  points  within  four  feet  of  it, 
with  two  blazes  upon  it,  and  an  inscription  with  a  lead  pencil  of  the 
figures  "3-2309"  upon  the  later  blaze,  does  not  fill  the  descrii)tion  of  a 
post  four  inches  square,  with  the  figures  •*3-2309"  cut  into  it,  set  firmly  in 
the  ground,  where  no  reference  points  are  available. 

Last  Chance  Min.  Co.  r.  Bunker  Hill  rf  8.  Min.  d  Concentrating  Co.,  (56  0. 
C.  A.  299, 131  Fed.  579    (1904).    9th  Circ.    The  issuance  by  the  government 
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of  its  patent  to  a  mining  claim  is  conclusive  evidence  of  the  sufficiency 
of  the  steps  taken  by  the  locator  to  perfect  a  valid  location. 

Creede  d  Cripple  Creek  Min.  d  M,  Co,  v,  Uinta  Tunnel  M,  d  Transp. 
Co.,  196  U.  S.  337,  49  Law.  Ed.  501  (1905).  "The  patent  is  the  instrument 
by  which  the  fee  simple  title  to  the  mining  claim  is  granted."  Its  issue  is 
not  only  a  conclusive  adjudication  of  the  fact  of  the  discovery,  but  also  of 
the  compliance  with  the  essentials  of  location  including  the  requirements 
of  the  state  statutes.  But  it  does  not  determine  the  order  of  proceedings 
prior  to  entry.    See  this  case  also  on  page  268. 

Brown  v.  Qumey,  201  U.  S.  184,  50  Law.  Ed.  717  (1905),  affirming  Gurney 
V,  Brown,  32  Oolo.  472,  77  Pac.  357.  Rulings  of  the  land  department 
as  to  what  ground  is  covered  by  location  are  conclusive  on  the  courts.  The 
principle  of  the  freedom  of  such  decisions  from  collateral  attack  is  applic- 
able not  only  where  a  patent  has  issued,  but  where  final  entry  has  been 
made.  "The  final  certificate  issued  by  the  receiver  after  the  submission 
of  final  proof  and  payment  of  the  purchase  price,  where  such  is  required, 
has  been  repeatedly  held  to  be  for  many  purposes  the  equivalent  of  a 
patent." 

Stewart  v.  Westlake,  78  C.  C.  A.  341,  148  Fed.  349  (1906).  8th  Cira 
"A  lessee  of  a  mining  claim  who  has  contracted  to  do  an  amount  of  work 
thereon  which  would  be  a  sufficient  compliance  with  the  legal  requirements 
in  respect  of  development,  and  also  to  notify  the  lessor  of  any  intention 
to  surrender  or  abandon  the  lease,  cannot  upon  failing  to  perform  his 
obligations  secretly  relocate  the  claim,  and  so  secure  and  hold  for  himself 
the  title.  A  patent  obtained  under  such  circumstances  will  be  decreed  to 
be  held  in  trust  for  the  lessor."  The  result  is  not  affected  by  the  fact 
that  title  was  taken,  not  by  the  lessee,  but  by  another  for  his  benefit. 

Lawson  t:.  United  States  Min,  Co.,  207  U.  S.  1,  52  Law.  Ed.  65  (1907), 
affirming  I'nited  States  Min.  Co.  v.  Lawson,  67  C.  C.  A  587,  134  Fed.  769. 
(See  this  cjise  on  i>age  3^0,  supra.)  Where  the  apex  of  a  single  broad 
vein  is  longitudinally  bisected  by  a  common  side  line  of  two  claims,  the 
relative  rights  of  the  owners  of  the  claim  are  based  upon  priority  of  loca- 
tion and  not  priority  of  entry  and  patent.  "There  is  no  record  of  any 
adverse  suits,  although  it  is  intimated  that  there  were  such  suits.  In  the 
absence  of  record  thereof  we  cannot  assume  that  anything  more  was 
presented  and  decided  than  was  necessary  to  justify  the  patents.  A  patent 
is  Issued  for  the  land  described  and  all  that  is  necessarily  determined  iu 
an  adverse  suit  is  the  priority  of  right  to  the  land." 

"Without  determining  what  would  be  the  efl'ect  of  a  judgment  in  an  ad- 
verse suit  in  respect  to  subterranean  rights,  if  any  were  in  fact  presented 
and  adjudicated,  it  is  enough  now  to  hold  that  there  is  no  presumption, 
in  the  absence  of  the  record,  that  any  such  rights  were  considered  and 
determined.  Indeed,  in  the  absence  of  a  record,  or  some  satisfactory 
evidence,  it  is  to  be  assumed  that  the  patents  were  issued  without  any 
contest  and  upon  the  surveys  made  under  the  direction  of  the  United 
States  sui'veyor  general,  and  included  only  ground  in  respect  to  which  there 
was  no  conflict.    If  the  surface  ground  included  in  an  application  does  not 
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conflict  with  that  of  aik  adjoining  claimant,  the  latter  is  in  no  position 
to  question  the  right  of  the  former  to  a  patent  Take  the  not  infrequent 
case  of  two  claims  adjoining  each  other,  the  boundary  line  between  which 
is  undisputed.  If  the  owner  of  one  applies  for  a  patent,  the  owner  of  the 
other  is  clearly  under  no  obligation  to  adverse  that  application,  even  If 
under  any  circumstances  he  might  have  a  right  to  do  so.  Other  necessary 
conditions  being  proved,  the  applicant  is  entitled  to  a  patent  for  the 
ground.  Generally  speaking,  if  the  boundary  between  the  two  claims  is 
undisputed,  the  foundation  for  an  adverse  suit  is  lacking.  While  a  patent 
is  evidence  of  the  patentee's  priority  of  right  to  the  ground  described,  ii 
is  not  evidence  that  that  right  was  initiated  prior  to  the  right  of  the  pat- 
entee of  adjoining  tract  to  the  grround  within  his  claim." 

Acceptance  by  the  government  of  location  proceedings  had  before  the 
statute  of  1866,  and  the  issue  of  a  patent  thereon,  are  conclusive  evidence 
that  those  proceedings  were  in  accordance  with  the  rules  and  customs  of 
the  local  mining  district.    See  this  case  also  on  page  507. 

Jfotoell  V.  McBride,  162  Fed.  432  (1908).  0th  CIrc.  The  right  of  a  pur- 
chaser of  mining  claims  to  specific  performance  of  the  contract  of  sale  is  not 
defeated  by  the  fact  that  the  seller,  after  entering  into  the  contract, 
ai^lied  for  and  obtained  a  patent  and  the  buyer  did  not  file  an  adverse 
claim  thereto.  The  seller  was  trustee  for  the  buyer  and  held  the  patent 
in  trust  for  him.  The  latter  did  not  claim  adversely  to  the  patent  but 
imder  it. 

Van  Sice  v.  Ibex  Min.  Co,,  173  Fed.  895  (1909).    8th  Circ.    It  is  common* 
practice  to  obtain  patents  in  the  names  of  the  original  locators  or  entry- 
men  without  regard  to  intervening  changes  in  right  or  ownership.     The 
grantee  of  some  of  such  locators  is  not  thereby  estopped  from  alles^ing 
the  forfeiture  of  the  inlt^rest  of  the  others.    See  this  case  also  on  page  337. 

Alaska. 

Alaska  Qold  Min,  Co.  t\  Barbridge,  1  Alaska,  311  (1901).  A  patent  for 
a  mining  claim  is  conclusive  as  to  the  limits  of  the  location,  and  it  cannot 
be  assailed  by  showing  that  the  actual  boundaries  are  different  from  those 
described  in  the  patent. 

Fox  v.  Mackay,  1  Alaska,  329  (1901).  A  patent  issued  for  a  mining  claim 
Is  conclusive  as  to  priority  of  right,  the  discovery  of  mineral  in  place,  and 
that  thereafter  the  claim  had  been  properly  located  and  marked  so  that 
Us  boundaries  might  be  readily  traced. 

California. 

Oalhraith  v.  Shasta  Iron  Co.,  143  Cal.  94,  76  Pac.  901  (1904).  The  facts 
of  the  proper  location  of  a  mining  claim,  the  marking  of  its  boundaries 
upon  the  ground,  the  recording  of  the  location  notice,  the  discovery  of  min- 
eral within  the  limits  of  the  claim,  etc.,  are  all  conclusively  proved  by  the 
Issuance  of  a  patent  for  the  claim.    So,  too.  where  a  patent  is  issued  to  a 
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corporation,  it  establishes  the  fact  that  the  patentee  was  a  corporation 
at  the  time  of  the  issuance  of  the  patent.    See  this  case  also  on  ]y.\ge  373. 

Colorado. 

Fisher  i\  Seymour,  23  Colo.  542,  49  Tac.  30  (1897).  F.  was  the  owner 
of  the  American  Flag  claim.  S.  was  her  agent  for  the  sale  of  the  same. 
Being  such  agent  and  haring  an  interest  in  the  Little  Tiger  Claim,  which 
conflicted  with  the  American  Flag,  he  relocated  the  former  as  the  Tiger, 
so  changing  the  lines  as  to  include  the  greater  part  of  the  American  Flag 
and  obtained  a  patent  for  the  Tiger  in  the  name  of  himself  and  others. 
He  did  not  communicate  these  facts  to  F.,  who  was  absent  from  the  state 
and  whom  he  lulled  into  fancied  security  by  correspondence  on  the  subject 
of  her  property.  She  had  no  actual  knowledge  of  the  proceedings  for 
patent.  The  court,  having  found  that  the  American  Flag  was  the  senior 
location,  held  that  S.  had  committed  a  fraud  upon  F.,  and  he  was  declared 
to  hold  in  trust  for  her  to  the  extent  of  his  interest. 

•'The  law  requires  the  utuicst  jiood  faith  on  the  imrt  of  an  agent  when 
dealing  with  his  principal  and  It  is  well  settled  that  an  agent  to  sell  can- 
not purchase  the  property  for  himself,  unless  he  makes  known  to  his 
principal  that  he  is  such  purchaser,  and  acquaints  him  with  all  the  facts.'* 
"If  he  could  not  purchase,  he  certainly  could  not  *jump'  the  property,  and 
thereby  deprive  Mrs  F.  and  her  children  of  the  property." 
'  Argonaut  Con.  Min.  d  Mill  Co.  r.  Turner,  23  Colo.  400,  48  Pac.  685,  58 
Am.  St.  R^.  245  (1897).  Plaintiff  brought  trespass  against  defendant 
for  mining  on  the  dip  of  a  vein  which  had  its  apex  .'n  plalntiflTs  patented 
claim.  I*y  way  of  defense  it  was  set  up  that  the  vein  upon  which  the 
location  was  based  pasj?e<l  out  of  the  claim  across  a  side  line,  and  that 
consequently  the  location  was  void  as  to  the  ground  beyond  the  iwlnt  of 
departure.  It  was  in  this  part  of  the  claim  that  the  vein  in  dispute  was 
situated. 

Held  that,  although  this  contention  might  be  good  as  to  an  unpatented 
claim  under  Armstrong  v.  Lower,  6  Colo.  303,  it  could  not  defeat  title  to 
ground  for  which  a  patent  had  Issued.  The  patent  was  conclusive 
of  the  patentee's  title  to  the  ground  and  veins  having  their  apexes  therein. 
A  demurrer  to  this  defense  was  sustained. 

Mills  V.  Hart,  24  Colo.  505,  52  Pac.  680,  65  Am.  St.  Rep.  241  (1898).  A 
purchase  by  a  cotenant  of  a  mining  claim  of  a  title  initiated  by  a  relocation 
of  the  same  ground  inures  fo  the  benefit  of  his  co-owners,  for  whom  he 
will  be  held  to  be  a  trustee,  as  will  also  a  purchaser  from  him  with  notice. 
The  issuance  of  a  patent  to  the  latter  was  not  conclusive  of  the  rights  of 
the  parties.  lender  Turner  v.  Sawyer,  150  F.  S.  578,  37  Law.  Ed.  1189, 
the  patentee  would  hold  as  trustee  for  the  co-ovmers. 

Malahy  v.  Riee,  15  Colo.  App.3e4,  62  Pac.  228  (1900).  By  the  terms  of  a 
lease  of  a  mining  claim  from  plaintiffs  to  defendant,  the  latter  undertook  to 
work  the  mine  on  a  royalty  and  to  do  a  certain  amount  of  assessment  work 
on  the  claim  each  year  that  he  held  possession.    The  defendant,  after  takln;? 


THE  PATENT.  479 

F 

0 

possession,  claimed  that  the  plaintiffs  should  pay  him  a  certain  part  of  the 
cost  of  doing  this  assessment  work  under  penalty  of  the  forfeiture  of 
their  interest  in  the  claim,  and,  upon  their  refusal  to  do  so,  he  filed  a  pre- 
tended notice  of  such  forfeiture  and,  claiming  to  be  the  sole  owner  of  the 
claim,  applied  to  the  land  office  for  a  patent  and  procured  a  receiver's 
receipt  for  the  purchase  price  of  said  claim.  The  plaintiffs  brought  a  bill 
in  equity  to  have  the  defendant  declared  a  trustee  of  the  claim  for  them, 
and  compelled  to  convey  it  to  them.  Held  that  a  court  of  equity  had 
jurisdiction  of  such  a  bill,  that  the  matter  in  controversy  could  not  be 
adjudicated  by  the  land  office,  and  that  the  plaintiffs  could  bring  such  a 
bill  without  waiting  until  a  patent  for  the  claim  had  been  issued  by  the 
government.  The  issuance  by  the  land  office  of  the  receiver's  receipt  for 
the  purchase  price  of  a  claim  is  an  acknowledgment,  so  far  as  all  other 
parties  save  the  government  are  concerned,  that  the  government  has  parted 
with  its  Interest  in  the  land.  After  its  issuance,  the  parties  to  whom  the 
receipt  runs  are  vested  with  a  title  which  they  can  convey,  subject  to  be 
defeated  only  by  the  government. 

Davis  t\  Shepherd,  31  Colo.  141,  72  Pac.  57  (1903).  In  an  action  of 
ejectment  for  a  patented  mining  claim,  the  question  cannot  be  raised  by 
the  defendant  as  to  whether  the  plaintiff's  lode  carried  precious  metals 
In  appreciable  quantities;  after  a  patent  has  once  been  granted,  this  ques- 
tion cannot  be  raised  collaterally. 

Quinn  r.  Baldwin  Star  Coal  Co.,  19  Colo.  App.  497.  76  Pac.  r>r)2  (1904>." 
Where  one  by  the  decision  of  the  secretarj-  of  the  Interior  is  pennitted  to 
amend  his  entry,  such  amendment  to  take  effect  as  of  the  date  of  entry, 
the  patent  Anally  issued  to  him  relates  back  to  the  date  of  the  original 
entry,  and  he  was,  therefore,  by  the  doctrine  of  relation,  the  legal  and 
equitable  owner  of  the  land  from  such  date.  The  patent  cannot  be 
collaterally  attacked. 

Jefferson  Mifi.  Co.  v.  Anchoria-Lcland  Min.  d  Mill.  Co.,  32  Colo.  170,  75 
Pac.  1070,  €4  L.  R.  A.  925  (1904).  Where  two  mining  claims  overlap  on 
the  surface,  and  the  locator  of  one  of  them  applies  for  and  receives  a 
patent  without  any  adverse  claim  being  filed  by  the  other,  the  latter  is 
as  much  concluded  by  the  issuance  of  the  patent  as  if  he  had  filed  an 
adverse  claim  and  brought  an  action  in  support  of  it  and  the  Judgment 
in  such  action  had  been  agsiinst  him.    See  this  case  also  on  page  r»14. 

Ballard  r.  Oolob,  34  Colo.  417,  83  Pac.  376  (1905)  ;  Stephens  v.  Goloh, 
34  Colo.  429,  83  Pac.  381  (1905).  Where  certain  co-owners  of  a  claim  pro- 
cure a  patent  to  the  exclusion  of  another  co-owner  and  then  convey  to  a 
third  party  having  knowledge  of  the  facts,  the  grantee  holds  as  trustee  for 
the  excluded  co-owners.  Neither  the  iiatentees  nor  their  grantee  can  de- 
feat his  rights. 

Montana. 

Butte  d  Boston  Min.  Co.  r.  Sloan,  16  Mont.  97,  40  Pac.  217  (1895).  In 
an  action  of  ejectment  for  a  mining  claim,  where  the  plaintiffs  claimed 
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under  placer  patents,  the  Introduction  of  the  patents  in  evidence  conclusively 
established,  as  against  the  defendants,  that  the  ground  was  placer. 

Murray  v,  Montana  Lumber  d  Mfg.  Co.,  25  Mont  14,  63  Pac.  719  (1901). 
N.  having  applied  for  patent,  paid  the  purchase  money  and  received  a 
certificate  in  188G.  In  1888  he  conveyed  to  F.,  who  in  1889  conveyed  to 
defendant  M.  applied  for  patent  in  1887,  and  proceeded  to  entry  which 
was  canceled  by  the  department  because  it  conflicted  with  N/s  entry. 
In  1890  M.  filed  a  relinquishment  of  the  ground  in  conflict  by  G.  &  W., 
who  claimed  under  deed  from  F.  dated  July  8,  1890,  and  thereupon  patent 
was  issued  to  M.  M.  brought  ejectment  against  the  defendant,  for  whom 
Judgment  was  entered.  "Whenever  one  person  wrongfully  obtains  title 
to  land  which  in  equity  and  good  conscience  belongs  to  another,  whether 
it  be  done  in  good  faith  or  not,  he  is  properly  chargeable  as  trustee  for 
the  benefit  of  such  other  person.  The  principle  applies)  to  proceedings  by 
which  patent  is  obtained  from  the  United  States  as  well  as  to  dealings 
between  private  individuals;  and  the  courts  have  readily  exercised  their 
equitable  powers  to  control  and  limit  the  operation  of  the  patent  as 
between  adverse  claimants  whenever  it  has  been  made  to  api)ear 
that  by  a  mistaken  application  of  the  law  to  the  facts  of  the  case  by 
the  ofiicers  of  the  land  department  the  patent  has  been  issued  to  the  wrong 
person,  or  when  the  holder  of  the  legal  title  under  it  has  obtained  it  by  a 
fraud  upon  the  rights  of  one  who  is  entitled  to  it.  The  party  claiming  to  be 
the  rightful  owner  must  show,  of  course,  that  he  stood  in  such  a  relation  to 
the  government  at  the  time  the  patent  was  issued  that  he  was  entitled  to  de- 
mand it ;  but,  when  this  has  been  made  to  appear,  the  mere  fact  that  the  pat- 
ent has  been  issued  to  another  in  no  way  impairs  his  right  to  be  declared  the 
owner." 

It  was  not  necessary  to  show  that  N.  had  successfully  prosecuted  adverse 
proceedings  against  M.'s  application.  The  certificate  of  purchase  issued 
to  N.  was  evidence  that  he  had  complied  with  all  conditions  prescribed 
by  the  law  and  had  acquired  a  vested  interest  in  the  land.  ''The  public 
faith  was  thus  pledged  to  them,  as  well  as  their  grantees,  and  thereafter 
the  officers  of  the  land  department  had  no  right  to  convey  to  any  one  else 
so  long  as  the  certificate  was  outstanding." 

Rickey  v.  Anaconda  Copper  Min.  Co,,  33  Mont  46,  81  Pac.  806  (1905). 
A  patent  is  not  conclusive  of  the  fact  that  a  declaratory  statement  in  dno 
form  of  law  was  filed  for  record.  "When  a  patentee  seeks  to  show  that  his 
title  is  older  than  the  evidence  of  his  title  indicates — ^when  he  seeks  to 
show  that,  notwithstanding  the  date  of  his  patent  or  receiver's  final  receip^ 
liis  title  in  fact  relates  back  to  the  date  of  his  location,  he  must  show 
affirmatively  a  location  valid  under  the  laws  of  the  state  where  the  claim 
is  situated."  "The  doctrine  of  relation  is  a  fiction  of  "law,  and  whether 
a  patent  relates  to  the  date  of  location  is  to  be  determined  by  the  facts 
of  each  particular  case.  It  may  be  conceded  that  the  patent  is  conclusive 
that  everything  has  been  done  which  the  federal  statutes  require  shall  te 
done  as  condition  precedent  to  patent,  but  we  cannot  believe  that  it  is  con- 
clusive of  matters  with  respect  to  which  the  government  issuing  the  patent 
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has  not  any  concern."  Where  a  declaratory  statement  is  void  because  of 
Insufficient  Terification,  a  patent  does  not  by  relation  give  validity  to  tbe 
location  as  of  a  date  antecedent  to  the  application  for  patent 

Delmoe  v.  Long,  35  Mont.  139,  88  Pac.  778  (1907).  One  of  two  co- 
tenants,  having  taken  proceedings  under  Hev.  St  2324  for  the  forfeiture 
of  his  cotenant*s  interest,  applied  for  and  received  patent  in  his  own  name 
for  the  claim.  It  being  shown  that  no  assessment  work  at  all  had  been 
done  by  him,  the  proceedings  to  forfeit  his  cotenant's  interest  were,  there- 
fore, void.  The  patent  was  not  conclusive  of  his  title  and  he  consequently 
held  to  the  extent  of  one-half  for  the  benefit  of  his  co-owner. 

Collins  V,  McKay,  36  Mont  123,  92  Pac.  295,  122  Am.  St  Rep.  334  (1907). 
The  locator  of  a  placer  claim  subsequently  located  a  lode  claim  so  as  to 
conflict  with  his  placer.  He  then  by  deed  conveyed  a  portion  of  the  lode 
dalm,  so  describing  it,  to  the  defendants  grantor.  Subsequently,  he 
obtained  a  patent  for  the  placer  and  his  administrator  brought  this  suit 
to  quiet  title.  The  court  found  for  the  defendant  It  makes  no  difference 
whether  the  lode  location  was  valid  as  against  others  or  not  The  name 
''Providence  Lode  Claim**  simply  identifies  the  property  Intended  to  be  con- 
veyed, and  the  grantor  is  presumed  by  his  deed  to  have  Intended  to  pass 
the  best  title  which  he  had  to  the  ground  by  virtue  of  Civ.  Code,  %  1511. 
This  title  the  deed  did  pass,  and  also  his  farther  acquired  title  to  the 
ground.    Civ.  Code,  §1512. 

Oregon. 

Rader  v.  Allen,  27  Or.  344,  4l  Pac  154  (1895).  One  who  has  paid  pur- 
chase money  to  the  government  and  received  a  **patent  certificate"  has 
an  interest  which  is  a  legal  estate  in  land  which  can  be  recovered  in  eject- 
ment The  land  then  ceases  to  be  a  part  of  the  public  domain,  and  is  not 
subject  to  the  limitation  of  Hills*  Ann.  Laws,  §  2178,  that  one  year's  ad- 
verse possession  of  a  mine  is  a  bar  to  an  action  for  its  possession. 

A  statement  in  the  complaint  that  plaintiff  is  the  owner  in  fee  and 
entitled  to  the  possession  of  mining  lands  subject  only  to  the  paramount 
title  of  the  United  States  is  a  sufficient  allegation  that  he  holds  such  a 
tltie. 

Washington. 

Bash  V,  Cascade  Min.  Co.,  29  Wash.  50,  69  Pac.  402,  70  Pac.  487  (1902). 
A  contract  to  convey  land  ''by  good  and  sufficient  deed  in  fee  simple"  is 
complied  with  where  the  owner  of  a  mining  claim  has  paid  the  purchase 
price  for  his  land  and  tenders  a  receiver's  certificate  from  the  land 
office,  at  least  in  a  case  where  the  vendee  knew  at  the  time  of  the  making 
of  the  contract  that  the  vendor  did  not  have  a  patent  for  the  land  and 
with  such  knowledge  went  Into  possession  of  the  land  and  made  partial 
payments.  "Such  facts  show  clearly  that  the  parties  themselves  not  only 
Intoided  that  the  contract  to  convey  by  good  and  sufficient  deed  in  fee 
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simple  meant  such  title  as  the  vendor  could  convey,  and  that  the  vendee 
was  to  rely  upon  the  covenants  contained  in  the  deed  to  Indemnify  himself 
against  loss  by  reason  of  the  nonissuance  of  the  patent,  but  also  that  the 
parties  themselves  so  construed  It  by  their  subsequent  acts  and  conduct/* 

Wyoniing. 

Blothower  v.  Hunter,  15  Wyo.  189,  88  Pac.  36  (1906).  See  this  case  on 
page  430. 

Land  Office  Decisions. 

Application  for  patent  for  Edna  Placer  was  made  in  1880.  The  land 
was  correctly  described  in  the  application,  notices  and  plat  as  N.  B.  %  of 
1$.  W.  ^  of  sec.  14,  etc.  In  the  receipt,  final  certificate  and  patent,  it  was 
erroneously  described  as  N.  W.  ^,  etc.  This  error  was  not  observed  until 
1890,  when  the  land  dexmrtment  was  advised,  and  the  owners  contemplated 
Steps  to  surrender  the  patent  and  to  obtain  a  new  patent  with  correct 
description.  In  1S97  K.  applied  for  lode  patents  for  the  same  ground. 
The  Edna  applicants  were  not  required  to  file  adverse  claims.  The  land 
was  not  subject  to  disposition  at  the  date  of  K.*s  entry,  which  was  can* 
celed.    Owera  v.  Killoran,  29  L.  D.  160  (1899) . 

By  entry  and  purchase,  the  right  to  a  patent  is  acquired,  and  that  right 
once  vested  is  equivalent  to  a  patent.  Whi]^  such  entry  remains  of  reconi, 
it  precludes  the  acquisition  of  any  adverse  right  to  the  land  embraced 
therein.  This  principle  protects  the  title  to  a  portion  of  ground  embraced 
in  an  entry  which  by  mistake  was  omitted  from  the  patent.  McCorma*jk 
V.  Night  Hawk  &  Nightingale  Gold  Min,  Co.,  29  L.  D.  373  (1899). 

The  department  is  without  jurisdiction  after  patent  to  correct  mistakes 
made  in  the  survey  and  embodied  in  the  description,  so  long  as  the  patent 
remains  outstanding.  The  Mono  Fraction  Lode  Min.  Claim^  31  L.  D.'  121 
(1901). 

Although  the  land  embraced  in  a  patent  passes  beyond  the  jurisdiction 
and  control  of  the  department,  the  latter  has  the  right  to  determine  what 
lands  have  been  patented  and  what  remain  subject  to  its  jurisdiction. 
In  case  of  a  variance  between  the  locus  of  a  patented  claim,  as  Indicated  by 
the  tie  line  described  in  the  patent  from  a  comer  of  the  claim  to  a  comer 
of  the  public  survey,  or  a  United  States  mineral  monument,  and  as  de- 
fined upon  the  ground,  the  department  regards  as  constituting  the  claim 
the  tract  of  land  embraced  in  the  survey  and  bounded  by  lines  actually 
defined  and  established  on  the  ground  by  monuments,  substantially  within 
the  requirements  of  the  law  and  ofllcial  regulations  and  correppondiofl? 
to  the  description  to  the  patent  To  laud  so  determined  to  be  pateuted. 
the  department  will  not  receive  further  uppUcatioii  for  pfttaot  Sinnott 
V.  Jewett,  33  L.  D.  91  (1904). 


THE  PATENT.  433 

IV.    VACATXQsr  or  Patent. 

I 

p.  481.  The  act  of  March  3,  1891,  c.  561,  §  8,  26  Stat.  1099, 
C^mp.  St.  1901,  p.  1521,  provides  that  suits  by  the  United  States 
t^  vacate  and  annul  any  patents  tjiieretofore  issued  shall  only  be 
][}urought  within  five  years  from  the  passage  of  the  act,  and  suits  to 
vacate  and  annul  patents  thereafter  issued  shall  only  be  brought 
within  six  years  after  the  date  of  the  issuance  of  such  patents. 
Any  action  by  the  government,  therefore,  to  set  aside  the  pat- 
ent after  the  expiration  of  that  period,  is  barred  by  the  statute. 
This  act  applies  to  all  patents,  whether  originally  valid  or  void. 
(United  States  v.  Chandler-Dunbar  Water  Power  Co.,  209  U.  S. 
447,  52  Law.  Ed.  881.)  The  right  of  the  government  to  main- 
tain an  action  to  annul  a  patent  exists  only  against  the  pat- 
entee or  those  taking  title  from  him  with  notice.  It  is  a  good 
defense  to  such  action  that  the  title  has  passed  to  a  bona  fide 
purchaser  for  value  without  notice. 

United  Sutes. 

United  States  t\  American  Bell  Teh  Co.,  167  U.  S.  239,  42  Law.  K<1. 
144  (18W).  Brewer,  J.,  classifies  the  cases  in  which  the  government  may 
inalntain  a  suit  to  set  aside  a  patent  for  land  as  follows:  "First,  where, 
the  Gpvemment  being  the  only  party  interested,  the  patent  is  charged  to 
have  been  obtained  by  fraud  in  representations  or  conduct.  Second,  whfere 
the  land  by  appropriate  reservation  is  not  subject  to  patent,  but  is  never- 
theless erroneously  patented.  Third,  where  the  land,  though  subject  to 
patent  in  the  ordinary  administration  of  the  laud  office,  is  patented  to  Hic 
wrong  person,  either  through   fraud  or  by   reason  of  mistake  or  inadvert- 

oiGe." 

Vnited  Staten  v.  King,  27  C.  C.  A.  509.  83  Fed.  18S  (1807).  9th  Circ.  In 
an  action  by  the  government  to  cancel  a  patent  on  the  ground  that  it  had 
|)een  obtained  by  false  and  fraudulent  representations,  the  burden  of  proof 
Is  on  the  government  "It  was  required  to  establish  the  fraud  and  connect 
the  defendants  with  it.  The  presumption  that  the  patent  was  correctly 
Issued  could  only  have  been  overcome  by  clear  and  convincing  proof  of 
the  false  and  fraudulent  representations  whereby  the  patent  was  secured.'' 

It  seems  that  such  an  action  cannot  be  n^aintained  for  fraudulent  rep- 
resentations as  to  the  expenditure  made  to  the  register  and  receiver,  when 
the  certificate  of  the  surveyor  general  is  in  re^ilar  form  and  it  is  nqt 
obarged  that  Uie  -fraudulent  testimony  was  furnisl^ed  to  him  or  that  it  in- 
fluenced his  action  in  f^ny  way. 

Peahody  Qol^  Min.  Co,  r,  Oold  Hill  A/tVi.  Co..  49  C.  C.  A.  C37.  Ill  Fed. 
517  (1901),  9th  Circ,  apirmjng  97  Fed.  657,  106  Fed.  241.    One  who  locates 
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a  claim  on  ground  for  which  a  patent  has  previously  been  granted  ti> 
another  has  no  standing  in  court  to  set  aside  the  patent  A  suit  to  set 
aside  an  existing  patent  on  the  ground  of  fraud  can  only  be  instituted  in 
the  name. of  the  United  States. 

A  patent  would  not  be  vacated  even  at  the  suit  of  the  government  for 
alleged  fraud  practised  on  the  government  in  representing  the  claims  to 
be  quartz  claims  when  they  were  in  fact  placer  claims,  since  the  fact  that 
they  were  placer  claims  would  not  have  precluded  the  owner  thereof  from 
obtaining  a  single  patent  therefor;  and  the  price  per  acre  paid  for  the 
land  patented  as  a  quartz  claim  was  greater  than  would  have  been  the 
price  per  acre  for  placer  claims,  and  consequently  the  government  was 
not  in  any  way  injured  by  the  alleged  deception  or  false  representation. 

"A  patent  which  has  been  in  existence  for  16  years,  and  which  protects 
rights  that  have  been  continuously  exercised  by  the  patentee  and  his  pre- 
decessors in  interest  for  nearly  50  years,  will  not  be  declared  void  as  to 
any  portion  of  its  granted  premises  solely  for  the  reason  that  upon  its 
face  it  purports  to  be  based  upon  a  single  mining  location,  and  conveys 
more  than  may  lawfully  be  included  in  one  location,  when  in  fact  the 
claims  were  several,  and  might  have  been  united  in  a  single  patent  upon 
a  proper  presentation  of  the  facts." 

United  States  r.  Stinson,  197  U.  S.  2(H,  49  I^w.  Ed.  724  (1905).  Brewer. 
J.:  "While  the  Government,  like  an  individual,  may  maintain  any 
appropriate  action  to  set  aside  its  grants  and  recover  property  of  which 
it  has  been  defrauded,  and  while  laches  or  limitation  do  not  of  themselves 
constitute  a  distinct  defense  as  against  it,  yet  certain  propositions  in 
respect  to  such  an  action  have  been  fully  established.  First,  the  respect 
due  to  a  patent ;  the  presumption  that  all  the  preceding  steps  required  by 
law  have  been  observed  before  its  issue;  the  immense  importance  and 
necessity  of  the  stability  of  titles  depending  upon  these  official  instru- 
ments demand  that  suits  to  set  afiide  or  annul  them  should  be  sustained 
only  when  the  allegations  on  which  this  is  attempted  are  clearly  stated 
and  fully  sustained  by  proof.    Maxwell  Land-Grant  Case,  121  U.  S.  825, 

30  Law.  Ed.  949 ;  Colorado  Coal  &  Iron  Co.  v.  United  States,  123  U.  S.  307. 

31  Law.  Ed.  182;  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  273,  ?ll 
Law.  Ed.  747;  United  States  v.  Des  Moines  Nav.  &  R.  Co.,  142  U.  S.  510, 
35  Law.  Ed.  1099 ;  United  States  v.  Budd,  144  U.  S.  154,  36  Law.  Ed.  384 ; 
United  States  v.  American  Bell  Tel.  Co.,  167  U.  S.  224,  42  Law.  Ed.  144. 

"Second.  The  Government  is  subject  to  the  same  rules  respecting  the 
burden  of  proof,  the  quantity  and  character  of  evidence,  the  presumptions 
of  law  and  fact,  that  attend  the  prosecution  of  a  like  action  by  an 
individual.  'It  should  be  well  understood  that  only  that  class  of  evidence 
which  commands  respect,  and  that  amount  of  it  which  produces  conviction, 
shall  make  such  an  attempt  successful.'  Maxwell  Land-Grant  Case,  supra, 
p.  381 ;  United  States  v.  Iron  Silver  Min.  Co.,  128  U.  S.  673, 677, 32  Law.  Ed. 
571 ;  United  States  v.  Des  Moines,  etc.,  Co.,  supra,  p.  541. 

"Third.  It  Is  a  good  defense  to  an  action  to  set  aside  a  patent  that  the 
title  has  passed  to  a  bona  fide  purchaser,  for  value,  without  notice.    And, 
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generally  speaking,  equity  will  not  simply  consider  the  question  whether 
the  title  has  been  fraudulently  obtained  from  the  Government,  but  also  will 
protect  the  rights  and  interests  of  innocent  parties.  Tnited  States  v. 
Burlington  &  Missouri  River  R.  Co..  98  U.  S.  334,  342,  25  Law.  Ed.  198 ; 
€k)lorado  Coal  Go.  v.  United  States,  supra,  p.  313." 


Land  Office  Decisions. 

"WhUe  the  legal  effect  of  a  final  decree  cancelling  a  patent  is  to  revest 
title  to  the  land  in  the  Government  and  restore  it  to  the  public  domain, 
nevertheless  the  records  in  the  land  department  still  bear  the  memorandum 
of  the  entry  and  should  be  corrected  to  show  the  cancellation  before  other 
entry  to  the  land  is  allowed,  in  the  interest  of  orderly  administration." 
Until,  therefore,  a  notation  of  such  cancellation  is  made  upon  the  records^, 
the  local  officers  are  directed  to  reject  all  proffered  applications.  Hiram 
M.  Hammon,  38  L.  D.  697  (1910) . 


CHAPTER  XV. 


DIFFERENT  KINDS  OF  CLAIMS,  THEIR  SPECIAL  FEATURES  AND 

CHARACTERISTICS. 


I.    Lode  Claims. 

A.  Definition   of   Lode;    Apex 

Rule. 

B.  Cross  and  Uniting  Veins. 


II.  Placer  Claims. 

III.  Ix)des  in  Placers. 

IV.  Tunnel  Claims. 
V.  Mill  Sites. 


I.    Lode  Claims. 
A.    Definition  of  Lode;  Apex  Rule, 

p.  437.  The  owner  of  a  validly  located  or  patented  lode  claim, 
although  he  holds  title  subject  to  the  right  of  the  owners  of  other 
lode  mining  claims  to  possess  and  enjoy  all  veins,  lodes  and  ledges 
throughout  their  entire  depth,  the  apex  of  which  lies  inside  of 
their  surface  lines  extended  downward,  is  nevertheless  prima  facie 
entitled  to  everything  beneath  his  surface.  Other  parties  who 
enter  beneath  that  surface  and  seek  to  mine  and  take  ore  there- 
from are  prima  facie  trespassers.  The  burden  of  proof  rests  upon 
them  to  establish  that  they  are  mining  upon  the  dip  of  a  vein,  the 
apex  of  which  lies  outside  of  the  surf  ace .  under  which  they  arc* 
mining.  The  cases  differ  as  to  the  effect  of  the  establishment  of 
this  fact  by  the  presumptive  trespasser.  In  Montana  Co.  v.  Clark,. 
42  Fed.  626  (see  vol.  1,  p.  455),  it  was  held  that  by  establishing  the 
fact  that  the  defendant  was  following  on  its  dip  a  vein  whose  apex 
was  outside  the  limits  of  the  plaintiff's  claim,  it  was  shown  that 
the  defendants  were  not  trespassers  because  they  were  not  follow- 
ing premises  belonging  to  the  plaintiff,  the  vein  upon  which  they 
were  mining  being  excepted  by  the  statute  from  the  grant  to 
the  plaintiff.  The  supreme  court  of  Montana,  in  Parrot  Silver  & 
Copper  Co.  v.  Heinze,  25  Mont.  139,  64  Pac.  326,  87  Am.  St.  Rep. 
386,  53  L.  R.  A.  491,  takes  the  view  that  proof  that  the  vein  haa 
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its  apex  outside  of  the  lines  of  the  surface  beneath  whieh  th9 
alleged  trespasser  is  mining  does  not  negative  the  ownership  of 
the  locator  or  patentee  of  the  surface  unless  it  is  followed  bj 
proof  that  the  alleged  trespasser  is  the  owner  by  location  or 
patent  of  a  lode  claim  containing  the  apex.  It  follows  from  this 
view  that  the  locator  or  patentee  of  a  lode  claim  may  prevent  an 
intrusion  within  his  surface  lines  by  any  one  who  cannot  show  his 
right  to  enter,  based  upon  the  ownership  of  the  apex  of  the  vein 
dipping  beneath  the  surface  referred  to.  (See,  also,  Jones  v.  Pros- 
pect Mountain  Tunnel  Co.,  21  Nev.  339,  31  Pac.  642,  vol.  1,  p.  468 ; 
and  Grand  Central  Min.  Co.  v.  Mammoth  Min.  Co.,  29  Utah, 490, 83 
Pac.  648,  below.)  The  latter  view  seems  to  be  preferable  in  view 
of  the  fact  that  it  is  established  in  Del  Monte  Min.  &  M.  Co.  v. 
Last  Chance  Min.  &  M.  Co.,  171  U.  S.  55,  43  Law.  Ed.  72,  that 
extralateral  rights  are  the  creature  of  statute,  and  that  in  order 
to  establish  their  existence  the  party  claiming  such  rights 
must  bring  himself  within  the  conditions  of  the  statute.  It 
would  follow,  therefore,  that  it  is  incumbent  upon  one  who  claims 
the  right  to  mine  beneath  the  surface  of  a  claim  which  he  does 
not  own  to  establish  both  that  he  is  following  the  dip  of  a  vein 
whose  apex  is  contained  within  the  surface  lines  of  a  claim 
which  he  does  own,  and  that  he  is  entitled  to  extralateral  rights 
thereon.  For  even  though  a  locator  may  have  the  apex  of  a  vein 
within  his  surface  lines,  there  are  instances  arising  from  the 
shape  of  the  claim  or  the  relation  of  the  strike  of  the  vein  to  the 
boundary  lines  in  which  he  is  confined  to  the  ownership  of  the  min- 
eral in  this  vein  beneath  his  surface.  In  these  instances  that  part 
of  the  vein  which  does  not  lie  beneath  his  surface  will  belong  to 
the  owner  of  the  surface  beneath  which  it  dips.  (For  a  discussion 
of  the  nature  of  the  right  of  the  owner  of  a  lode  claim  to  mineral 
lying  within  the  planes  of  his  surface  lines,  see  '  Intralimital 
Rights  to  Ore  in  Lode  Claims,"  by  Henry  Newton  Arnold^  22 
Harv.  L.  R.  339.) 

In  a  normal  lode  claim  the  apex  of  the  vein  extends  throughout 
the  length  of  the  claim  within  the  side  lines  and  crosses  both  end 
lines.  These  lines  must  be  straight  and  parallel,  but  they  may 
cut  the  lode  at  any  angle.  The  side  lines  may  be  broken  by  any 
number  of  angles.  The  owner  of  the  claim  then  has  extralat- 
eral rights  upon  •the  dip  of  the  vein  between  the  parallel  planes 
projected  through  the  end  lines.     He  thus  acquires  a  portion  of 
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the  vein  on  its  dip  which  corresponds  to  the  apex  contained 
within  his  surface  boundaries.  Various  abnormal  conditions  are 
created  when  the  vein  does  not  cross  one  or  both  of  the  end  lines, 
or  when  it  crosses  both  end  lines,  but  in  its  course  departs  for  a 
space  beyond  one  of  the  side  lines.  To  determine  what  extra- 
lateral  rights  are  possessed  by  the  owners  of  claims  where  the 
conditions  are  thus  abnormal,  certain  propositions  have  been  laid 
down  by  the  federal  courts  as  follows : 

First.  Where  a  vein  does  not  cross  the  end  lines  but  crosses 
both  side  lines  of  the  claim,  the  side  lines  become  the  end  lines, 
and  if  parallel  the  owner  of  the  claim  is  entitled  to  extralateral 
rights  between  planes  projected  through  these  lines. 

Second.  If  the  apex  of  the  vein  crosses  one  end  line  and 
passes  out  of  the  claim  through  a  side  line,  the  owner's  extra- 
lateral  rights  are  bounded  by  a  plane  passing  through  the  inter- 
sected end  line  and  a  plane  parallel  thereto,  through  the  point 
at  which  the  vein  departs  through  the  side  line. 

Third.  Where  the  apiex  of  the  vein  enters  the  claim  through 
an  end  line,  departs  through  a  side  line,  returns  through  this  side 
line  and  then  departs  finally  through  the  other  end  line,  the 
owner  is  entitled  to  extralateral  rights  between  planes  pro- 
jected through  the  end  lines  and  planes  parallel  thereto  pro- 
jected through  the  points  of  departure  and  return  through  the 
side  line. 

The  extent  of  extralateral  rights  under  other  abnormal  con- 
ditions cannot  be  considered  as  finally  determined,  although  it 
may  be  inferred  from  dicta  of  the  supreme  court  of  the  United 
States  that  where  a  vein  enters  a  claim  through  an  end  line  and 
terminates  in  the  claim,  without  crossing  any  other  line,  extra- 
lateral  rights  are  to  be  determined  by  the  plane  passing  through 
the  intersected  end  line  and  a  plane  parallel  thereto  projected 
through  the  point  of  termination  of  the  vein. 

It  will  be  observed  that  the  basic  idea  governing  the  decision 
of  the  questions  that  have  been  litigated  is,  that  the  owner  of 
the  claim  is  entitled  to  such  a  segment  of  the  dip  of  the  vein  as 
corresponds  with  the  apex  contained  within  his  surface  bound- 
aries. It  would  follow  that  where  a  vein  crosses  neither  end 
line,  but  enters  and  departs  from  the  claim  through  one  of  the  side 
lines,  the  owner  of  the  claim  would  be  entitled  to  extralateral 
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ri^^hts  between  planes  parallel  to  the  end  lines  projected  through 
the  points  of  intersection  between  the  vein  and  the  side  line. 
But  while  this  view  is  supported  by  St.  Louis  Min.  &  Mill.  Co. 
V.  Montana  Min.  Co.,  104  Fed.  664,  it  is  denied  in  Catron  v.  Old, 
23  Colo.  433,  48  Pac.  687,  58  Am.  St.  Rep.  256,  in  which  case  it  was 
held  that  under  these  circumstances  no  extralateral  rights  ex- 
isted. In  the  later  cases  in  Colorado,  however,  the  general  prin- 
ciple is  repeatedly  laid  down  that,  for  all  veins,  the  owner  has 
extralateral  rights  at  least  for  so  much  thereof  as  apex  within 
the  surface  lines. 

The  supreme  court  of  the  United  States  in  Walrath  v.  Cham- 
pion Min.  Co.,  171  U.  S.  293,  43  Law.  Ed.  170,  has  laid  down  as 
a  general  proposition  that  the  end  lines  of  the  original  vein  shall 
be  the  end  lines  of  all  veins  found  within  the  surface  boundaries 
of  a  lode  location.  This  proposition  is  easy  of  application  in  cases 
where  secondary  veins  have  the  same  general  course  as  the  dis- 
covery vein  and  intersect  the  same  boundary  lines  of  the  claim 
as  does  the  discovery  vein.  But  when  a  secondary  vein  has  a 
different  direction  from  that  of  the  discovery  vein,  and  in  pass- 
ing out  of  the  claim  intersects  other  lines  than  those  intersected 
by  the  discovery  vein,  the  proposition  has  been  found  to  be  im- 
possible of  application.  It  has,  therefore,  to  a  great  extent,  been 
disregarded  by  the  lower  federal  courts  and  the  state  courts 
whose  disposition  is  to  apply  the  general  proposition  that  the 
owner  of  a  lode  claim  should  be  entitled  to  as  much  of  the  lode 
on  its  downward  course  as  he  has  of  the  apex  within  his  surface 
boundaries.  It  seems  fair  to  assume  that  the  decision  in  Wal- 
rath V.  Champion  Min.  Co.  must  either  be  confined  to  its  actual 
facts  or  to  locations  under  the  act  of  1866.  (See  **A  Problem  in 
Mining  Law  ,"  by  John  Maxcy  Zane,  16  IIar\'.  L.  R.  94.) 

The  requirement  that  the  end  lines  should  be  parallel  was  in- 
troduced into  the  law  by  the  act  of  1872.  It  is  therefore  in- 
applicable to  claims  located  under  the  act  of  1866.  The  owners 
of  such  claims  are  entitled  to  extralateral  rights  within  their 
exterior  lines,  although  the  end  lines  are  not  parallel.  Such 
extralateral  rights  are,  however,  where  the  end  lines  diverge, 
defined  by  parallel  planes  at  right  angles  to  the  general  course 
of  the  lode  and  projected  through  the  points  at  which  it  departs 
from  the  surface  of  the  claim. 
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Where  the  end  lines  of  two  claims  located  upon  the  same  vein 
are  drawn  at  such  angles  as  to  cause  an  intersection  of  the  end 
line  planes  of  one  claim  with  those  of  the  other,  the  denior 
locator  is  entitled  to  that  part  of  the  dip  of  the  rein  within  th6 
intersections  of  those  planes,  but  the  junior  locator  is  nevertheless 
entitled  to  a  right  of  way  through  this  intersection,  and  to  put- 
sue  his  extralateral  rights  beyond  it.  Where  the  width  of  the 
vein  at  the  surface  is  so  great  that  it  extends  beyond  a  side  line 
into  the  surface  ground  of  an  adjoining  claim,  the  senior  locator 
is  entitled  to  the  whole  of  the  vein  on  its  dip  between  hid  efid 
line  planes,  and  the  junior  locator  may  only  take  that  part  of  the 
dip  outside  of  those  planes  which  may  be  within  his  6nd  line 
planes. 

For  the  purpose  of  conforming  his  claim  to  the  direction  of 
the  vein  and  projecting  parallel  end  lines  so  as  to  secure  extra- 
lateral  rights  to  their  full  extent,  not  in  conflict  with  the  rights 
of  any  senior  location,  the  lines  of  a  junior  location  may  be  laid 
within,  upon  or  across  the  surface  of  the  senior  location.  The 
extent  to  which  extralateral  rights  are  acquired  by  such  a  loca- 
tion is  undetermined.  The  owner  of  such  a  claim  undoubtedly 
has  extralateral  rights  between  planes  parallel  to  his  end  lines 
projected  through  the  points  at  which  the  apex  of  the  vein  enters 
the  senior  locations;  whether  or  not  he  also  has  extralateral 
rights  between  his  end  line  planes,  subject  to  the  rights  of  the 
senior  locators,  that  is  rights  to  such  parts  of  the  dip  of  the 
vein  between  those  planes  as  may  extend  beyond  the  end  line 
planes  of  the  senior  locations,  is  an  open  question.  (See  *'A 
Question  of  Extralateral  Rights,'*  by  Henry  Newton  Arnold, 
22  Harv.  L.  R.  266.) 

The  right  to  follow  a  vein  on  its  dip  under  the  surface  of  an- 
other claim  is  a  right  to  follow  along  the  vein  only.  It  does 
not  carry  with  it  any  rights  to  enter  upon  or  use  any  part  bt  the 
subsurface  of  such  claim  outside  of  the  walls  of  the  vein.  The 
owner  of  a  vein,  therefore,  may  not  tunnel  through  the  country 
rock  beneath  the  claim  of  another  to  reach  the  dip  of  the  vein,  nOf 
may  he  go  upon  the  surface  of  such  a  claim  to  sink  a  shaft  for 
the  purpose  of  reaching  or  working  the  vein. 

The  intersection  of  a  lode  claim  by  a  mill  site  is  no  long<* 
treated  in  the  land  department  as  conclusive  that  the  lode  does 
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not  extend  throughout  the  claim.  The  applicant  for  patent  in 
allowed  to  establish  the  fact  that  the  lode  has  been  actually  dis- 
covered in  both  parts  of  the  claim.  Thus,  the  same  rule  is  made 
applicable  to  all  intersections  of  lode  claims  by  other  claims, 
whatever  the  nature  of  the  other  claims  may  be. 

United  States. 

Tyler  JfJn.  Co.  v.  Sweeney,  79  Fed.  277  (1897),  Oth  Clrc,  affirming  Tyler 
Min.  Co.  V.  Last  Chance  Mln.  Co.,  71  Fed.  848  (see  vol.  1,  p.  461).  The 
priority  of  the  Last  Chance  location  being  established,  it  is  weU  settled 
that  the  Last  Chance  Co.  is  entitled  to  so  ninch  of  the  vein  as  lies  between 
the  planes  of  its  side  lines.  The  Tyler  Co.  has  no  right  to  cross'  the  north- 
em  side  line  of  the  Last  Chance,  and  it  is  consequently  unnecessary  to  da- 
termine  the  extralateral  rights  of  that  company. 

Repuhlican  Min,  Co.  r.  Tyler  Min.  Co.,  25  C.  C.  A.  178,  79  Fed.  733  (1807). 
0th  Clrc.  The  supreme  court  having  left  the  question  of  the  extralateral 
rights  of  the  Tyler  Co.  undecided  in  Last  Chance  Min.  Co.  v.  Tyler  Miu. 
Co.,  157  U.  S.  683,  39  Law.  Ed.  859  (see  vol.  1,  p.  460),  this  court  adheres 
to  the  view  expressed  in  Tyler  Mln.  Co.  v.  Sweeney,  54  Fed.  2S4  (se6 
vol.  1,  p.  457). 

Xew  Dunderberg  Min.  Co.  v.  Old,  25  C.  C.  A.  116,  79  Fed.  598  (1897>. 
8th  Clrc.    See  this  case  on  iiage  468.  above. 

Waterloo  Min.  Co.  v.  Doc,  27  C.  C.  A.  50,  82  Fed.  45  (1897),  9th  Clrc, 
affirming  Doe  v.  Waterloo  Min.  Co.,  54  Fed.  935  (see  vol.  1,  p.  457).  Two 
veins  of  spar  carrying  silver,  outcropping  on  adjoining  claims,  had  clearly 
defined  foot  and  hanging  walls.  The  country  rock  was  liparite.  extending 
several  miles  above  and  some  distance  below  these  veins.  That  part  whicli 
lay  between  the  veins  was  more  broken  up  than  that  lying  outside,  and 
was  to  some  extent  Impregnated  with  silver.  Held  that  each  of  these  veins 
was  a  separate  and  distinct  lode,  that  is  "an  aggregate  of  mineral  matter 
containing  ores  In  fissures  of  rocks."  The  mineralized  zone  Intervenlniif 
was  not  to  be  treated  as  the  lode,  as  in  the  Eureka  Case  (see  vol.  1,  p. 
445).    The  facts  here  present  an  essentially  different  case. 

Where  a  patent  descrilies  the  end  lines  of  a  claim  as  parallel,  the 
owner  cannot  be  deprived  of  extralateral  rights  because  the  end  lines  in 
{he  original  location  were  not  parallel.  "Its  rights  must  be  determined 
by  the  terms  of  this  patent.  The  descrii>tlon  in  the  patent  of  the  Silver 
Ring  lode  gives  it  parallel  end  lines,  and  grants  the  right  to  follow  all 
lodes  on  their  dip  outside  of  the  side  lines  of  the  same,  whose  apex  is  with- 
in the  surface  lines  of  the  claim  and  whose  strike  Is  cut  by  the  end  lineft 
of  the  claim  extended  perpendicularly  downward."  The  land  department 
has  considered  that.  In  view  of  the  provisions  of  the  statute,  it  was  proper 
to  thus  word  a  patent  for  a  lode  claim.  "To  interfere  with  this  construc- 
tion of  the  said  mineral  land  acts  would  disturb  many  rights  long  enjoyed. 
A  contemporaneous  construction  of  a  statute  by  those  compelled  to  ftct 
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thereunder  is  entitled  to  great  weight  The  lodes,  veins  or  ledges  conveyed 
are  those  embraced  within  the  mining  claim  located  and  granted  in  the 
patent  The  presumptions  are  in  favor  of  the  correctness  of  the  land  de- 
imrtment  in  issuing  this  patent  Its  action  was  within  its  Jurisdiction, 
and  we  cannot  go  behind  the  same  in  a  collateral  action."  The  patent  In 
terms  granted  extralateral  rights,  and  the  grantee  had  a  legal  right  to  ex- 
ercise them. 

A  vein  entered  the  S.  K.  claim  by  one  end  line  and  passed  on  the  strike 
out  of  its  south  side  line  tnto  O.  claim,  whence  it  passed  into  R.  C.  claim, 
which  also  adjoined  S.  K.  on  the  south.  No  part  of  the  apex  of  this  vein 
in  S.  K.  claim  was  opposite  R.  G.  claim.  The  owner  of  S.  K.  had  no  rights 
to  that  part  of  the  vein  in  the  R.  C.  claim.  "The  grant  is  to  lodes  having 
their  apex  in  the  ground  patented.  The  fact  that  a  part  of  the  apex  might 
be  in  the  ground  granted  would  not  give  any  right  to  that  part  of  the  apex 
which  is  not  therein,  although  the  apex  might  be  cut  by  both  end  lines  of 
the  granted  premises." 

Carson  City  Gold  d  Silver  Min.  Co,  v.  North  Star  Min,  Co.,  28  C.  0.  ^ 
333,  83  Fed.  658  (1897),  9th  Circ,  affirming  73  Fed.  597.  (See  vol.  1,  ;i. 
462.)  The  owner  of  a  patented  claim,  made  up  of  a  consolidation  of  several 
claims  acquired  before  the  passage  of  the  act  of  1872.  is  entitled  to  extra- 
lateral  rights  in  respect  of  any  lode  or  vein  whose  apex  is  found  within 
its  exterior  boundaries  without  regard  to  the  location  of  the  interior  lines 
which  formed  the  boundaries  of  the  original  claims.  Such  a  patent  \b  con- 
clusive that  the  grantee  is  the  owner,  not  only  of  the  surface  described, 
but  also  of  any  vein  included  therein,  to  the  extent  that  its  apex  is  found 
within  the  exterior  lines,  and  of  all  rights  and  privileges  incident  thereto. 

The  fact  that  the  end  lines  of  the  patented  area  were  not  parallel  did 
not  deprive  its  owner  of  extralateral  rights.  "The  act  of  1866,  under  the 
provisions  of  which  the  patent  in  this  case  was  applied  for,  and  under 
which  the  rights  of  defendant  in  error  accrued,  did  not  require  parallelism 
of  end  lines."  "Moreover  the  end  lines  converge  in  the  direction  of 
the  dip;  giving  the  patentees  less  of  the  vein  or  lode,  in  depth, 
than  they  had  at  the  surface.  The  object  of  the  act  of  1872  in  requiring 
parallelism  of  end  lines  was  intended  to  give  to  the  claimant  of  the  lode 
as  much  of  the  lode  or  vein  on  its  downward  course  as  he  has  at  the  sur- 
face, but  no  more.  It  appears  from  the  findings  that  the  defendant  in 
error  was  only  allowed  2200  feet  of  the  apex  of  the  lode  because  it  was 
out  oflf  on  the  west  by  a  'crossing.*  The  restrictions  of  Its  rights  in  these 
particulars  cannot  be  complained  of  by  the  plaintiff  In  error." 

Del  Monte  Min,  d  M.  Co,  v.  Last  Chance  Min,  d  M.  Co.,  171  U.  S.  65,43 
r^w.  Ed.  72  (1898) .  The  Del  Monte,  New  York  and  Last  Chance  claims  were 
located  in  the  manner  shown  in  the  plan.  They  were  located  and  patented 
In  the  following  order :  First,  Del  Monte,  second  New  York,  and  third  Last 
(Chance.  The  patent  for  the  New  York  excepted  the  ground  in  conflict  with 
the  Del  Monte  and  the  patent  for  the  Last  C!hance  excepted  the  ground  in 
conflict  with  the  New  York.  The  following  questions  were  certified  to  the 
supreme  court  by  the  circuit  court  of  appeals  of  the  8th  circuit. 
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"1.  May  any  of  the  lines  of  a 
Junior  lode  location  be  laid  within, 
ui)on  or  across  the  surface  of  a 
valid  senior  location  for  the  purpose 
of  defining  for  or  securing  to  such  . 
junior  location  underground  or  ex- 
tralateral  rights  not  in  conflict  with 
any  rights  of  the  senior  location? 

**2.  Does  the  patent  of  the  Last 
Chance  Lode  mining  claim  which 
U  first  describes  the  rectangular  claim 
by  metes  and  bounds  and  then  ex- 
cepts and  excludes  therefrom  the 
premises  previously  granted  to  the 
New  York  Lode  mining  claim  con- 
vey to  the  patentee  anything  more  than  he  would  take  by  a  grant 
8i)€Cifically  describing  only  the  two  irregular  tracts  which  constitute  the 
granted  surface  of  the  Last  Chance  claim? 

"3.  Is  the  easterly  side  of  the  New  York  Lode  mining  claim  an  end  line 
of  the  Last  Chance  Lode  mining  claim  within  the  meaning  of  sections  2320 
and  2322  of  the  Revised  Statutes  of  the  United  States? 

"4.  If  the  apex  of  a  vein  crosses  one  end  line  and  one  side  line  of  a  lode 
mining  claim,  as  located  thereon,  can  the  locator  of  such  a  vein  follow  it 
upon  its  dip  beyond  the  vertical  side  line  of  his  location? 

"5.  On  the  facts  presented  by  the  record  herein  has  the  appellee  the 
right  to  follow  its  vein  downward  beyond  its  west  side  line  and  under  the 
surface  of  the  premises  of  api)ellant?" 

The  first  and  fourth  questions  are  answered  in  the  afiirmative,  the  third 
in  the  negative,  the  second  and  fifth  not  answered. 

Extralateral  rights  are  unknown  to  the  Spanish  and  Mexican  law  as 
well  as  to  the  common  law ;  they  are  entirely  the  creature  of  statute  and 
in  order  to  entitle  himself  thereto  a  party  must  bring  himself  within  the 
conditions  of  the  statute  or  be  content  with  simply  the  mineral  beneath 
the  surface  of  his  claim. 

"The  law  requires  that  the  end  lines  of  the  claim  shall  be  parallel,  it 
win  often  happen  that  locations  which  do  not  overlap  are  so  placed  as  to 
leave  between  them  some  irregular  parcel  of  ground.  Within  that,  it  belns: 
no  more  than  one  locator  is  entitled  to  take,  may  be  discovered  a  mineral 
vein  and  the  discoverer  desire  to  take  the  entire  surface  and  yet  it  be 
impossible  for  him  to  do  so  and  make  his  end  lines  parallel  unless,  for  the 
mere  purpose  of  location,  he  be  permitted  to  place  those  end  lines  on  terri- 
tory already  claimed  by  the  prior  locators. 

*' Again,  the  location  upon  the  surface  is  not  made  with  the  view  of  get- 
ting benefits  from  the  use  of  that  surface.  The  purpose  is  to  reach  the  vein 
which  is  hidden  in  the  depths  of  the  earth,  and  the  location  is  made  to 
measure  rights  beneath  the  surface.  The  area  of  surface  is  not  tho 
matter  of  moment;  the  thing  of  value  is  the  hidden  mineral  below,  and 
each  locator  ought  to  be  entitled  to  make  his  location  so  as  to  reach  as 
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ifiuch  of  the  unappropriated,  and  perhaps  ouly  partially  discovered  and 
traced  veiu,  as  is  possible." 

"The  distinction  thus  suggested  Is  pertinent  here.  A  party  who  is  In 
actual  possession  of  a  valid  location  may  maintain  that  possession  ana 
exclude  every  one  from  trespassing  thereon,  and  no  one  is  at  liberty  to 
forcibly  disturb  his  possession  or  enter  ui)on  the  premises.  At  the  same 
time  the  fact  is  also  to  be  recognized  that  these  locations  are  generally 
made  upon  lands  open,  unenclosed  and  not  subject  to  any  full  actual 
occui)ation,  where  the  limltB  of  possessory  rights  are  vague  and  uncertain 
and  where  the  validity  of  apparent  locations  is  unsettled  and  doubtful. 
Under  those  circumstances  it  is  not  strange — on  the  contrary  it  is  some- 
thing to  be  expected  and,  as  we  have  seen,  is  a  common  experience — ^that 
(rouflicting  locations  are  made,  one  overlapping  another,  and  sometimes  the 
overlap  repeated  by  many  different  locations.  And  while  in  the  adjust- 
ment of  those  conflicts  the  rights  of  the  first  locator  to  the  surface  within 
his  loc*ation,  as  well -as  to  veins  beneath  his  surface,  must  be  secured  and 
eoufirmed,  why  should  a  sulsequeut  location  be  held  absolutely  void  for 
all  punK>se6  and  wholly  igiioi'ed?  Recognizing  it  so  far  as  it  establishes  the 
fact  that  the  second  locator  has  made  a  claim,  and  in  making  that  claim 
has  located  parallel  end  lines,  deprives  the  first  locator  of  nothing.  Cer- 
tainly, if  the  rights  of  the  prior  locator  are  not  infringed  ui)oii.  who  is 
prejudiced  by  awarding  to  the  secomd  locator  all  the  benefits  which  the 
statute  gives  to  the  making  of  a  claim?  To  say  that  the  subseiiuent  loca- 
tor must — when  it  appears  that  his  lines  are  to  any  extent  upon  territory 
covered  by  a  prior  valid  location — ^go  through  the  form  of  making  a  re- 
location simply  works  delay  and  may  preA-ent  him,  as  we  have  seen,  fro.n 
obtaining  an  amount  of  surface  to  which  he  is  entitled,  unless  he  abandons 
the  underground  and  extralateral  rights  which  are  secured  only  by  parallel 
end  lines. 

"In  this  connection  it  may  be  properly  inquired  wliat  is  the  significance 
of  parallel  end  lines?  Is  it  to  secure  to  the  locator  in  all  cases  a  tract  in 
the  shape  of  a  parallelogi'am  ?  Is  it  that  the  surveys  of  mineral  land 
shall  be  like  the  ordinary  public  surveys  in  rectangular  form,  capable  of 
easy  adjustment,  and  showing  upon  a  plat  that  even  measurement  which 
is  so  marked  a  feature  of  the  range,  towmship  and  section  system?  Clearly 
not.  While  the  contemplation  of  Congress  may  have  been  that  every  loca- 
tion should  be  in  the  form  of  a  parallelogram,  not  exceeding  1600  by  600 
feet  in  size,  yet  the  purpose  also  was  to  permit  the  location  in  such  a  way 
as  to  secure  not  exceeding  1500  feet  of  the  length  of  a  diseovered  vein, 
and  it  was  exi)ected  that  the  locator  would  so  place  it  as  in  his  judg- 
ment would  make  the  location  lengthwise  cover  the  course  of  the 
vein.  There  is  no  command  thkt  the  side  lines  shall  be  parallel,  and  the 
requisition  that  the  end  lines  shall  be  parallel  was  for  the  purpo^  of 
bounding  the  underground  extralateral  rights  which  the  owner  of  tUft 
location  may  exercise.  He  may  pursue  the  vein  downwards  outside  the 
side  lines  of  his  location,  but  the  limits  of  his  right  a^  not  to  extend  on 
the  course  of  the  vein  beyond  the  end  lines  projected  downward  tturougli 
the  earth.    His  rights  on  the  surface  are  bounded  lor  the  SftT^sal  liaos  of  bis 
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IpcatioQ,  and  the  end  lines  must  be  parallel  in  order  that  going  downwards 
he  shall  acquire  no  further  length  of  the  vein  than  the  planes  of  those 
Unes  extended  downward  enclose.  If  the  end  lines  are  not  i^arallel,  then, 
following  their  planes  downward  his  rights  will  be  either  converging  and 
diminishing  or  diverging  and  increasing  the  farther  he  descends  into  the 
earth.  In  view  of  this  purpose  and  effect  of  the  parallel  end  lines  it  mat- 
ters not  to  the  prior  locator  where  the  end  lines  of  tlie  Junior  location  are 
laid.  No  matter  where  they  may  be,  they  do  not  disturb  in  the  slightest 
his  surface  or  underground  rights. 

"For  these  reasons,  therefore,  we  are  of  opinion  that  the  first  question 
must  be  answered  in  the  affirmative. 

"It  may  be  observed  in  passing  that  the  answer  to  this  question  does  not 
involve  a  decision  us  to  the  full  extent  of  the  rights  beneath  the  surface 
which  the  Junior  locator  acquires.  In  other  words,  referring  to  the  first 
diagram,  the  inquiry  is  not  whether  the  owners  of  the  Last  Chance  have 
a  right  to  pursue  the  vein  as  it  descends  into  the  ground  south  of  the 
dotted  line  r  s,  even  though  they  should  reach  a  point  in  the  descent  la 
which  the  rights  of  the  owners  of  the  New  York,  the  prior  location,  have 
ceased.  It  is  obvious  that  the  line  e  h,  the  end  line  of  the  New  York  claim, 
extended  downward  into  the  earth,  will,  at  a  certain  distance,  pass  to  the 
south  of  the  line  r  s,  and  a  triangle  of  the  vein  will  be  formed  between 
the  two  lines,  which  does  not  pass  to  the  owners  of  the  New  York.  The 
question  is  not  distinctly  presented  whether  that  triangular  portion  of  the 
rein  up  to  the  limits  of  the  south  end  line  of  the  I«ast  Chance,  b  c.  ex- 
tended vertically  into  the  earth,  belongs  to  the  owners  of  the  Last  Chance 
or  not,  and  therefore  we  do  not  pass  upon  it.  Perhaps  the  rights  of  the 
Junior  locator  below  the  surface  are  limited  to  the  length  of  the  vein  with- 
in the  surface  of  the  territory  patented  to  him,  but  it  is  unnec-essary  now 
to  consider  that  matter.  All  that  comes  fairly  within  the  scope  of  the 
question  before  us  is  the  right  of  the  o\imers  of  the  Last  Chance  to  pursue 
the  vein  as  it  dips  into  the  earth  westwardly  between  the  line  a  d  t  and 
the  line  r  s,  and  to  appropriate  so  much  of  it  as  is  iiot  held  by  the  prior 
location  of  the  New  York,  and  to  that  extent  only  is  the  question  answered. 
The  Junior  locator  is  entitled  to  have  the  benefit  of  making  a  location  with 
parallel  eud  lines.    The  extent  of  that  benefit  is  for  further  consideration.'* 

"Suppose  a  vein  enters  at  an  end  line,  but  terminates  half  way  across 
the  length  of  the  location,  his  right  to  follow  that  vein  on  its  dip  beyond 
the  vertical  side  lines  is  as  plainly  given  by  the  statute  as  though  in  its 
course  it  had  extended  to  the  farther  eud  line.  It  is  a  vein,  'the  top  or 
apex  of  which  lies  inside  of  such  surface  lines  extended  downward  vertic- 
ally/ And  the  same  is  true  if  it  enters  at  an  end  and  ixisses  out  at 
a  side  line. 

"Our  conclusions  may  be  summed  up  iq  these  propositions:  First,  the 
location  as  made  on  tfie  surface  by  the  locator  determines  the  extent  of 
rights  b^pw  tbe  surface.  Second,  the  end  lines,  as  he  miirks  them  on  the 
Burface^  with  the  single  exceptlqn  hereinafter  noticed,  place  the  limits 
ll^ond  which  he  may  not  go  in  the  appropriatiop  df  any  vein  or  veins 
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along  their  course  or  strike.  Third,  every  yein,  *the  top  or  apex  of  which 
lies  inside  of  such  surface  lines  extended  downward  vertically,'  becomes 
his  by  virtue  of  his  location,  and  he  may  pursue  it  to  any  depth  beyond 
his  vertical  side  lines,  although  in  so  doing  he  enters  beneath  the  surface 
of  some  other  proprietor.  Fourth,  the  only  exception  to  the  rule  that  the 
end  lines  of  the  location  as  the  locator  places  them  establish  the  limits  be- 
yond which  he  may  not  go  in  the  appropriation  of  a  vein  on  its  course  or 
strike  is  where  it  is  developed  that  in  fact  the  location  has  been  placed 
not  along  but  across  the  course  of  the  vein.  In  such  case  the  law  declares 
that  those  which  the  locator  called  his  side  lines  are  his  end  lines,  and 
those  which  he  called  end  lines  are  in  fact  side  lines,  and  this  upon  the 
proposition  that  it  was  the  intent  of  Congress  to  give  to  the  locator  only 
so  many  feet  of  the  length  of  the  vein,  that  length  to  be  bounded  by  the 
lines  which  the  locator  has  established  of  his  location." 

Clark  V.  Fitzgerald,  171  U.  S.  92,  43  Law.  Ed.  87  (1898),  affirms  Pit»- 
gerald  v.  Clark,  17  Mont  100,  42  Pac.  273  (see  vol.  1,  p.  468),  on  authority 
of  Del  Monte  Min.  &  M.  Co.  v.  Last  Chance  Min.  &  M.  Co.,  above. 

Walrath  v.  Champion  Min.  Co,,  171  U.  S.  293.  43  Law.  Ed.  170  (1898), 
affirming  72  Fed.  978  (see  vol.  1,  p.  461). 

Walrath  was  the  owner  of  the 
Providence  Mine,  which  had  been 
patented  under  the  act  of  1866.  Th« 
patent  by  its  terms  conveyed  "the 
said  vein  or  lode  in  its  entire  width 
for  the  distance  of  thirty  one  hun- 
dred feet  along  the  course  thereof." 
The  vein  referred  to  is  the  Provi- 
Jf^V^. —  dence  vein  as  shown  on  the  plan. 
^^^^U^The  defendant  located  the  .New 
Years  Extension  claim  under  the 
Act  of  1872.  It  originally  over- 
lapi3ed  the  surface  ground  of  the 
Providence,  but  the  overlap  was 
subsequently  relinquished.  This  suit 
was  brought  to  enjoin  the  defendant  from  mining  on  the  Back  or  Contact 
vein  south  of  the  plane  through  the  line  f  g  extended.  The  circuit  court  held 
that  the  plaintiffs  extralateral  rights  on  this  vein  were  limited  by  the 
lines  f  g  and  g  h.  The  circuit  court  of  appeals  held  that  these  rights 
were  limited  by  the  end  line  of  the  claim,  namely,  g  h,  and  that  the 
defendant  should  be  enjoined  from  mining  south  of  the  plane  proJecte«l 
upon  that  line  extended.  The  defendant  had  claimed  that  the  limit  of  its 
rights  was  a  line  parallel  to  the  end  line  of  the  Providence,  drawn  through 
the  point  at  which  the  Contact  vein  passed  out  of  that  claim  through  the 
line  f  g.  The  plaintiff  only  appealed,  and  the  court  held  that  the  case  of 
Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98  U.  S.  463,  25  Law.  Ed.  253  (see 
vol.  1,  p.  443) ,  established  that  the  intent  of  both  the  act  of  1866  and  the 
act  of  1872,  as  it  respects  end  lines  and  side  lines,  was  the  same  and 
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that  the  right  to  follow  the  dip  of  the  vein  Is  bounded  by  the  end  linee  of 
the  claim,  that  is,  those  which  are  crosswise  of  the  general  course  of  the 
vein  on  the  surface;  and  that  "the  act  of  1872  gave  to  all  locations  there- 
tofore made,  as  well  as  those  thereafter  made,  all  veins,  lodes  and  ledges 
the  top  or  apex  of  which  lie  inside  of  the  surface  lines.*' 

The  propositions  set  forth  in  D^  Monte  Min.  &  M.  Co.  y.  Last  Chance 
Min.  &  M.  Co.,  above,  are  quoted  and  approved  "with  the  addition  that  the 
end  lines  of  the  original  veins  shall  be  the  end  lines  of  all  the  veins  found 
within  the  surface  boundaries."  The  Judgment  is  consequently  affirmed. 
One  of  the  results  of  this  is  that  the  plaintiff  has  no  right  to  such 'part 
of  the  Contact  vein  as  lies  within  the  lines  of  the  parallelogram  h-i-k-h'. 
"But  the  rights  on  the  strike  and  on  the  dip  of  the  original  vein  and 
rights  on  the  strike  and  on  the  dip  of  the  other  veins,  we  have  decided, 
are  determined  by  the  end  lines  of  the  location.  In  other  words,  it  is  the 
end  lines  alone,  not  they  and  some  other  lines,  which  define  the  extra- 
lateral  right,  and  they  must  be  straight  linee,  not  broken  or  curved  ones.'' 

Boston  d  M,  Consol.  Copper  d  Silver  Min,  Co.  v.  Montana  Ore-Purchasing 
Co.,  89  Fed.  529  (1898).  C.  C.  N.  D.  Mont  Where  a  portion  of  a  lode 
claim  is  conveyed,  the  extralateral  rights  of  the  owner  of  that  portion  are 
controlled  by  the  end  line  described  in  the  conveyance,  although  it  is  not 
parallel    to  the  end  line  of  the  original  claim.     . 

The  owner  of  the  Johnstown  claim  conveyed  the  portion  enclosed  in  the 
hexagon,  A  B  C  D  E  F,  and  then  sought  an  injunction  against  the  owner 
of  this  part  from  mining  on  the  dip  of  the  vein  within  the  triangle  G    D 


H  G  f  A 

H.  This  was  refused.  (But  see  Montana  Ore  Purchasing  Co.  v. 
Boston  &  Montana  Ck>nsol.  Silver  &  Chopper  Co.,  27  Mont  288,  70  Pac.  1114, 
below.) 

Roxanna  Gold  Min.  d  Tunneling  Co.  v.  Cone,  1(X)  Fed.  168  (1899).  C. 
C.  D.  Ck>]o.  An  injunction  to  restrain  a  defendant  from  taking  ore  from 
underneath  the  surface  of  the  complainant's  claim  will  not  be  granted 
where  the  complainant  admits  that  the  apex  of  the  vein  from  which  the 
ore  is  being  taken  is  not  on  his  land,  and  the  only  question  is  whether  it  is 
on  the  land  of  the  defendant  or  on  the  land  of  a  third  party. 
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There  were  two  veins,  one  of  which  had  its  apex  on  defendant's  claim, 
and  the  other  ip  the  claim  of  a  third  party.  These  veins,  the  complainant 
alleged,  united  on  their  dip,  and  extended  under  complainant's  claim, 
whence  ore  was  being  taken  by  the  defendant  The  controversy  was 
properly  between  the  owners  of  the  claims  in  which  the  two  veins  had 
their  apexes,  and  complainant  was  in  no  position  to  claim  the  ore  removed 
by  defendant. 

Empire  Mill,  d  Min,  Co,  v.  Tombstone  Mill,  d  Min.  Co,,  100  Fed.  910 
(1900),  C.  C.  D.  Conn.,  followed  in  131  Fed.  339  (1904).  C.  C.  D.  Ck)no. 
Where,  through  a  mistake  as  to  the  direction  of  the  lode,  a  claim  is  located 
crosswise  instead  of  lengthwise  of  the  vein,  the  side  lines  as  located  become 
the  end  lines  of  the  claim  and  the  end  lines  as  located  become  the  side  lines 
of  the  claim,  so  that  the  locator  may  follow  the  dip  of  a  vein,  the  apex 
of  which  is  on  his  claim,  outside  of  vertical  planes  extended  downward 
from  what  he  located  as  the  end  lines  of  his  claim,  as  long  as  he  does  not 
go  outside  of  vertical  planes  extended  downward  from  the  lines  which  the 
law  designates  as  the  real  end  lines  of  his  claim. 

Cosmopolitan  Min,  Co,  v.  Foote,  101  Fed.  518  (1900).  C.  C.  D.  Nev. 
Where  a  claim  is  located  crosswise  Instead  of  lengthwise  of  the  lode,  the 
lines  located  as  side  lines  become  the  end  lines.  If  the  locator  subse- 
quently discovers  within  his  lines  the  apex  of  another  vein  which  runs 
parallel  to  the  side  lines  as  located,  he  is  nevertheless,  as  to  this  vein,  also, 
bound  by  his  actual  end  lines,  that  is,  those  which  lie  across  the  course 
of  the  vein  upon  which  the  location  was  based,  and  he  cannot  follow  on 
its  dip  the  lode  subsequently  found,  beyond  vertical  planes  extended  down- 
ward through  the  lines  which  he  mistakenly  located  as  side  lines. 

8t.  Louis  Min,  d  Mill,  Co,  v,  Montana  Min,  Co,,  Ltd,,  44  C.  C.  A.  120, 
104  Fed.  664  (1900),  9th  Circ,  reversed  on  another  point  in  204  U.  S.  2(M, 
51  Law.  Ed.  444,  below. 


N-ne  Hour 
/    ' 

A  lode  claim  can  have  but  two  end  lines,  and  when  they  have  been  once 
established  they  become  the  end  lines  for  all  veins  found  within  the  surface 
boundaries.     It  having  been  determined  (in  102  Fed.  430)  that  E   G   D 
Is  a  common  side  line  of  the  two  claims,  it  cannot  be  considered  an  end 
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line  for  the  Drum  Lummon  Vein,  which  was  not  the  vein  upon  which  the 
location  was  based  but  was  a  subsequently  discovered  or  secondary  vein. 
When  such  a  vein  croases  a  common  side  line  between  two  mining  locations 
at  an  angle,  and  the  apex  of  the  vein  is  of  such  width  that  it  is  for  a  given 
distance  partly  within  one  claim  and  partly  within  the  other,  such  portion 
,of  the  vein  belongs  to  the  senior  locator,  and  the  right  of  lateral  pursuit 
remains  with  him  within  a  plane  parallel  to  the  end  line  of  the  senior 
claim,  and  up  to  the  point  of  departure  of  the  apex.  "Inasmuch  as  neither 
statute  nor  authority  permits  a  division  of  the  crossing  portion  of  the 
vein,  and  the  weight  of  authority  favors  the  senior  locator,  the  entire  vein 
must  be  considered  as  apexing  upon  the  senior  location  until  it  has  wholly 
passed  beyond  its  side  line." 

Bunker  Hill  d  Sullivan  Min.  d  Concentrating  Co,  i\  Empire  State-Idaho 
Jfin.  d  Dei  eloping  Co.,  48  C.  C.  A.  665,  109  Fed.  538  (1901),  9th  Circ, 
affirming  108  Fed.  180.  In  the  absence  of  objection  by  the  owner  of  a 
senior  lode  location,  a  Junior  locator  may  lay  his  lines  partly  within  the 
surface  of  such  senior  location  and  acquire  thereby,  as  against  all  but  the 
owner  of  the  senior  location,  the  same  extralateral  rights  that  he  would 
acquire  if  no  part  of  his  lines  was  upon  a  prior  location. 

Empire  State-Idaho  Mining  d  Development  Co.  r.  Bunker  Hill  d  Sullivan 
Min.  d  Concentrating  Co.,  52  C.  C.  A.  219,  114  Fed.  417  (1902),  9th  Circ. 
reversing  Bunker  Hill  &  Sullivan  Min.  &  Concentrating  Co.  v.  Empire 
State-Idaho  Min.  &  Developing  Co.,  106  Fed.  471  (1901).    C.  C.  D.  Idaho. 


The  claims  shown  on  the  diagram  were  entitled  to  priority  in  this  order : 
1.  Viola ;  2.  San  Carlos ;  3.  King,  the  latter  being  owned  by  the  plaintiff 
and  the  two  former  by  the  defendant.  The  vein  had  its  apex  in  width 
partly  within  the  Viola  and  partly  within  the  San  Carlos.  The  owner  of 
the  Viola  was  consequently  entitled  to  the  entire  width  of  the  vein  and 
its  extralateral  rights  were  limited  by  planes  drawn  through  the  lines  A 
B  and  C  D.  The  circuit  court  held  that  the  San  Carlos  claim  was  not 
entitled  to  extralateral  rights,  and  that  the  extralateral  rights  of  the 
King  were  bounded  by  planes  through  the  lines  2-1  prolonged  and  A  E  and 
E  4  prolonged.  Consequently  the  plaintiff  and  not  the  defendant  would 
have  the  right  to  mine  on  the  dip  of  the  vein  between  those  lines.  The 
appellate  court  held  that  the  San  Carlos  claim  was  entitled  to  extra- 
lateral  rights,  the  subject,  however,  to  the  rights  of  the  Viola.    The  defend- 
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ant's  right  to  mine  on  the  dip  of  the  lode  therefore  extended  to  and  was 
bounded  by  the  line  E  F  extended;  this  right,  being  prior  to  that  of  the 
plaintiff,  was  superior. 

Ross,  G.  J.:  'The  Viola,  being  the  older  of  the  two  locations,  would* 
under  the  doctrine  of  St  Louis  Min.  &  Mill.  Co.  of  Montana  v.  Montana 
Min.  Co.,  44  C.  C.  A.  120,  104  Fed.  664,  56  L.  R.  A.  725  ♦  ♦  ♦  be  en- 
titled, in  the  pursuit  of  its  extralateral  rights,  to  the  entire  width  of  the 
vein  underground  within  its  bounding  planes.  But  extralateral  rights 
apply  only  to  what  may  be  found  beneath  the  surface  within  the  limits 
fixed  by  the  statute,  and  never  operate  to  enlarge  or  contract  surface 
rights.  Surface  rights  are  limited  by  the  statute  to  300  feet  in  width  on 
each  side  of  the  center  of  the  ledge  or  lode,  yet  such  ledge  or  lode  may 
extend  beyond  such  side  lines  and  in  the  case  at  bar  did  extend  south^ly 
of  the  southerly  side  line  of  the  Viola  claim,  and  into  unapprc^riated 
public  land.  The  locator  of  the  San  Carlos  claim,  finding  it  outcropplna; 
there,  made  the  San  Carlos  location  upon  it,  as  he  had  the  right  to  do, 
and  as  the  government  recognized,  by  issuing  its  patent  in  confirmation 
thereof.  The  ledge  or  lode  crossing  both  of  the  end  lines  of  that  claim, 
the  extralateral  rights  conferred  by  the  statute  thereupon  arose,  subject, 
however,  to  the  extralateral  rights  of  the  prior  Viola  location,  which  were, 
as  all  such  rights  are,  confined  between  vertical  planes  drawn  down 
through  its  end  lines,  extended  indefinitely  in  their  own  direction,  which 
gives  to  the  Viola,  as  against  all  of  the  claimants  here  appearing,  the 
underground  iwrtion  of  the  vein  or  lode  on  its  dip  between  vertical  planes 
drawn  down  through  the  lines  A  E  and  C  G  of  the  diagram,  extended  in- 
definitely in  their  own  direction.  But  where  the  prior  extralateral  rights 
of  the  Viola  cease,  namely  at  the  line  E  B  of  the  diagram,  those  of  the 
next  locator  (of  the  San  Carlos)  commence,  and  embrace  that  portion 
of  the  dip  of  the  vein  or  lode  not  included  within  the  rights  of  the  Viola,  and 
embraced  within  vertical  planes  drawn  down  through  the  end  lines  of  the 
San  Carlos  extended,  etc."  These  lines  included  the  ore  bodies  in  contro- 
versy. The  King  claim  being  subsequent  in  location,  it  became  unnecessary 
to  determine  what  were  its  extralateral  rights. 

The  circuit  court  in  discussing  what  constituted  the  lode  in  this  case 
found  that  it  had  a  distinct  foot  wall  but  no  developed  hanging  wall,  and 
said:  "Thus  far  it  is  evident  that  the  foot  wall  was  the  center  of  action 
and  of  the  force  which  created  it,  and  so  crushed  the  hanging  country  intti 
fragments  as  to  prepare  the  various  irr^ular  receptacles  for  the  deposit 
of  the  ore  found  in  detached  and  very  irr^ular  bodies^  A  limit  must  be 
reached  where  the  creating  cause  of  these  cavities  in  the  formation  ceased 
to  operate,  and  that  limit  would  be  the  limit  of  the  mineralized  zone.  Ct 
is  most  probable  that  no  distinct  hanging  wall  exists,  but  until  one  is  de- 
veloped, the  limits  of  the  ore  bearing  section  should  measure  the  width 
of  what,  in  law,  is  the  ledge." 

Lamed  v.  Jenkins,  51  C.  C.  A.  344,  113  Fed.  634  (1902) .  8th  Clrc.  One 
who  discovers  a  lode  and  locates  a  claim  thereon,  nnder  the  Act  of  1806, 
renounces  and  abandons  all  rights  and    privileges    to    follow    his    lode 
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on  its  course  beyond  the  exterior  Unes  of  his  patented  claim,  when 
he  locates  it  upon  the  surface  of  the  ground,  enters  it  and  accepts  a  patent 
for  it  under  the  law.  That  gives  him  "the  right  to  follow  such  vein  or 
lode  with  its  dips,  angles  and  variations  to  any  depth  although  it  may 
enter  the  land  adjoining."  **The  words  'to  any  depth'  as  well  as  the  other 
provisions  of  the  statute  which  require  the  locator  to  file  a  diagram  of 
the  tract  he  claims,  and  permit  him  to  receive  a  patent  of  this  limited 
area,  demonstrate  the  fact  that  it  was  not  the  intention  of  congress  to 
grant  to  the  patentee  of  a  lode  mining  claim  under  the  act  of  1866  the 
right  to  follow  it  on  its  strike  beyond  the  boundaries  of  the  location  he 
selects  and  secures."  "It  permits,  him  to  follow  it  beyond  those  boundaries 
on  its  dip  or  descending  course  only." 

Pennsylvania  ConsoL  Min.  Co.  t\  Grass  Valley  Exploration  Co,,  117  Fed. 
509  (1902).  C.  G.  D.  Cal.  In  pursuing  a  vein  under  another  claim  in  order 
to  make  connection  between  what  the  plaintiff  claimed  were  upper  and 
lower  portions  of  the  same  vein,  and  the  defendant  claimed  were 
different  veins,  it  was  necessary  in  several  places  to  step  down  from  six 
to  eight  feet  through  country  rock.  The  plaintiff's  witnesses  testified  that 
these  disconnected  sections  were  parts  of  a  continuous  vein  which  simply 
split  at  certain  points,  the  up^er  section  pinching  out,  but  before  it  pinched 
out  a  series  of  fissures  dipping  in  an  opposite  direction  fell  from  It  and  con- 
nected with  the  lower  section,  as  Illustrated  below : 

The  court  held  that  the  vein  was  con- 
tinuous, relying  principally  ui)on  the  fact 
that  the  vein  could  be  followed  as  a 
(lominaut  persistent  vein  from  the  surface 
through  continuous  stopes  down  to  the 
lower  workings  of  the  mine. 

The  fact  that  the  main  vein  has  seams 
or  spurs  branching  off  in  directions  other 
than  that  of  the  main  vein  does  not  de- 
stroy its  continuity  lengthwise,  where  it 
otherwise  has  extent  and  continuity 
in  the  direction  of  the  side  lines  of  the 
claim. 

Kennedy  Min.  d  M.  Co.  v.  Argonaut  Min.  Co.,  189  U.  S.  1,  47  Law.  Ed. 
€85  (1903),  affirming  Argonaut  Min.  Co.  v.  Kennedy  Min.  &  Mill  Co.,  IBl 
C!al.  15,  63  Pac.  148.  As  the  result  of  an  adverse  claim,  a  compromise  was 
entered  into  whereby  the  parties  agreed  upon  a  common  end  line,  and 
patents  were  Issued  to  both  in  accordance  therewith.  The  boundary  line 
so  agreed  upon  fixed  the  rights  of  the  parties  in  length  on  the  lode  and 
governed  questions  of  extralateral  rights  between  them,  without  regard 
to  whether  it  was  parallel  to  the  other  end  line.  Parties  succeeding  to 
these  titles  with  knowledge  of  the  boundary  line  so  determined  were  con- 
cluded by  it  and  the  results  following  therefrom. 

Empire  State-Idaho  Min.  d  Developing  Co.  v.  Bunker  Hill  and  Sullivan 
Min.  d  Concentrating  Co.,  58  C.  C.  A.  311,  121  Fed.  973  (1903).    9th  Clrc. 


502  THE  LAW  OF  MINES  AND  MINING. 

Where  a  vein  apexes  within  the  boundaries  of  two  locations,  and,  after 
passing  through  ground  within  the  end  line  planes  of  both  locations,  comes 
into  ground  within  the  end  line  planes  of  the  Junior  location  only,  the 
owner  of  the  senior  location  is  entitled  to  the  part  of  the  vein  at  the  inter- 
section  of  the  end  line  planes  of  the  two  claims,  but  the  Junior  locator  is 
entitled  to  a  right  of  way  through  this  intersection  and  has  the  right  to 
pursue  the  vein  beyond  it,  within  the  planes  of  his  end  lines.  The  extra- 
lateral  rights  of  the  parties  are  analogous  to  the  rights  of  locators  on 
intersecting  veins. 


,--• 


The  claims  were  located  as  shown  in  the  diagram,  the  Stemwlnder  being 
the  Junior  location.  Its  owner  was  held  to  be  entitled  to  the  vein  on  its 
dip  within  the  planes  drawn  through  the  lines  f  e  g  h.  "If  the  vein  upon 
which  the  Stemwlnder  is  located  were  in  fact  a  separate  vein  from  that 
on  which  the  Last  Chance  is  located,  but  passed  through  the  latter  In  the 
same  direction  in  which  extralateral  rights  are  claimed  in  the  present  suit, 
there  could  be  no  doubt  of  the  right  of  the  owner  of  the  Stemwlnder  to 
pursue  the  vein  beyond  the  point  of  intersection  and  to  maintain  a  right  of 
way  through  the  vein  of  the  Last  Chance  at  the  point  of  intersection.  We 
see  no  reason  why  that  right,  which  is  so  recognized  by  the  statute,  and 
which  would  probably  be  recognized  in  the  absence  of  a  statute,  shall  be 
denied  when  the  point  of  intersection  of  extralateral  rights  is  not  upon 
separate  veins,  but  upon  the  same  vein." 

The  possession  and  ownership  of  the  surface  of  a  lode  mining  claim  Is 
the  possession  of  the  lode  to  the  full  extent  of  the  extralateral  right  of 
the  owner  of  the  claim,  so  as  to  entitle  the  owner  of  such  surface  to  secure 
an  injunction  against  a  stranger's  unauthorized  entry  on,  and  occupation 
of,  the  lode. 

BeviH  t\  Markland,  130  Fed.  226  (1904).  C.  C.  E.  D.  Wash.  Lack  of 
evidence  to  prove  the  existence  of  a  vein  of  metallic  ore  of  sufficient  value 
to  pay  for  extracting  the  metal  is  not  suflScient  to  entitle  the  locator  of  a 
placer  mine  to  recover  possession  from  a  prior  lode  locator.  The  validity 
of  a  vein  or  lode  claim,  located  in  good  faith  and  based  upon  a  discovery 
of  indications  sufficient  to  Justify  the  expenditure  of  labor  and    money 
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in  an  effort  to  uncover  a  valuable  mine,  cannot  be  denied,  before  develop- 
ment work  has  progressed  sufficiently  to  disprove  the  surface  indications. 

Last  Chance  Min.  Co.  t\  Bunker  Hill  d  8.  Min,  d  Concentrating  Co.,  66 
C.  C.  A.  209,  131  Fed.  579  (1904).  9th  Circ.  There  is  no  difference  in 
the  nature  of  the  right  by  which  the  locator  of  a  valid  lode  claim  holds 
the  veins  or  lodes  embraced  by  the  surface  lines  extended  vertically  down- 
ward, and  that  by  which  he  holds  such  of  the  veins  or  lodes  belonging  to 
the  claim  as  extend  in  their  downward  course  outside  of  its  side  lines.  No 
adverse  rights  may  be  acquired  as  to  the  latter  which  could  not  be  acquired 
in  respect  to  the  former.  **The  mining  right  is  an  integral  one,  and  is  pre- 
cisely the  same  to  all  that  belongs  to  the  location — its  surface,  and  all 
veins  or  lodes  apexing  within  it,  and  all  not  apexing  elsewhere,  found 
within  the  surface  lines  extending  vertically  downward,  as  well  as  the 
extralateral  right  defined  by  section  2322  of  the  Revised  Statutes  of  the 
irnited  States." 

Where  the  lines  originally  located  as  the  side  lines  of  a  claim  are 
parallel,  and  the  apex  of  a  vein  or  lode  crosses  those  lin^,  they  become 
in  law  the  real  end  lines  of  the  claim. 

Even  if  a  vein  or  lode  be  so  wide  on  the  surface  as  to  extend  outside 
of  and  beyond  one  of  the  side  lines  of  a  claim,  the  locator  of  such  claim 
may  pursue  his  extralateral  rights  therein  as  against  an  adjoining  Junior 
location. 

The  extralateral  right  to  a  vein  or  lode  outcroiH;)iug  at  the  surface  is 
fixed  by  the  course  of  the  vein  at  the  surface  and  not  by  its  course  on  a 
level.  ''While  the  statute  requires  parallelism  of  the  end  lines,  and  the 
courts  have  held  that  they  may  not  be  laid  so  divergent  as  to  Include  more 
in  length  upon  the  dip  of  the  vein  than  is  allowed  in  length  upon  the  sur- 
face, neither  the  statute  nor  any  decision  to  which  our  attention  has  been 
called  defines  any  particular  angle  at  which  the  end  lines  shall  cross  the 
general  course  of  the  vein  in  order  that  the  extralateral  right  given  by  the 
statute  may  exist  And  as  said  by  the  Supreme  Ck)urt  (in  Iron  Silver  Min. 
Go.  T.  Elgin  Min.  &  S.  Co.,  118  U.  S.  196,  30  Law.  Ed.  9S),  where  more 
than  one  vein  apexes  within  the  surface  lines  it  would  be  a  physical  Im- 
possibility for  the  end  lines  to  be  drawn  at  a  right  angle  to  the  course  of 
all  such  veins.  And  that  the  extralateral  right  conferred  by  the  statute 
may  and  does  exist  without  regard  to  the  angle  at  which  the  end  lines 
cross  the  general  course  of  the  vein  has  been  held  both  by  the  Supreme 
Court  and  by  this  Court." 

Empire  State-Idaho  Min,  d  Developing  Co,  v.  Bunker  Hill  d  Sullivan 
Min.  d  Concentrating  Co.,  66  C.  C.  A.  99,  131  Fed.  591  (1904),  9th  Circ, 
affirming  Bunker  Hill  &  Sullivan  Min.  &  Concentrating  Ca  v.  Empire 
State-Idaho  Min.  &  Developing  Co.,  134  Fed.  268  (1903).    C.  C.  D.  Idaho. 

The  decision  in  this  case  in  58  C.  C.  A.  311,  121  Fed.  973,  above,  is 
followed  on  the  question  of  the  extralateral  rights  of  the  Stemwlnder  as 
against  the  Last  Chance  and  the  Emma.  In  addition  to  the  last  two  claims, 
the  appellant  also  owned  the  Viola,  San  Carlos,  and  Skookum.  The  loca- 
tion of  these  three  claims  was  subsequent  to  the  original  location  of  the 
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Stem  winder,  but  prior  to  the  amended  location  of  that  claim.  In  the 
notice  of  this  amended  location  It  was  stated  that  the  original  location  had 
been  mistakenly  laid  across  the  vein  and  the  object  of  the  amendment  was 
to  conform  to  the  laws  relating  to  mining  claims ;  and  that  it  was  not  in- 
tended to  abandon  any  rights  under  the  original  location.    As  is  shown  on 


the  diagram,  the  amended  end  lines  did  not  coincide  with  the  original 
lines.  It  was  held  that  the  extralateral  rights  of  the  Viola,  San  Carlos 
and  Skookum  could  not  be  affected  by  the  amended  location  of  the  Stem- 
winder;  and  consequently  the  extralateral  rights  of  the  latter,  beyond  the 
north  line  of  the  Last  Chance,  were  confined  within  the  limits  of  the 
original  north  line  and  the  amended  south  line  of  the  stemwinder. 

As  it  did  not  appear  that  such  parts  of  the  lines  of  the  Straawinder  as 
were  laid  upon  the  ground  of  the  Emma  and  the  Last  Chance  were  put 
there  forcibly  or  surreptitiously  or  otherwise  fraudulently  or  against  the 
consent  of  the  owners  of.  these  claims,  those  lines,  under  the  decision  In 
Del  Monte  Min.  &  M.  Co.  v.  Last  Chance  Mln.  &  M.  Co.,  above,  were  the 
lines  by  which  the  extralateral  rights  of  the  Stemwinder  were  to  be  defined 
and  not  the  line  of  the  Emma  claim.  Nor  were  these  rights  to  be  confined 
by  reason  of  a  monument  erected  as  a  boundary  by  previous  owners  of  the 
claims.  Where  the  owners  of  two  overlapping  claims  build  a  stone  monu- 
ment which  they  orally  agree  shall  mark  the  boundary  line  of  the  two 
claims,  and  another  person  acquires  one  of  these  claims  without  any 
knowledge  of  such  oral  agreement,  and  amends  the  location  of  his  claim, 
he  can  pursue  his  extralateral  rights  in  accordance  with  his  amended 
location,  and  unaffected  by  such  oral  agreement,  as  against  a  third  person 
who  has  no  privity  or  connection  with  the  owner  of  the  other  of  the  two 
overlapping  claims. 

8t,  Louis  Min.  d  Mill  Co.  v.  Montana  Min.  Co.,  194  U.  S.  235,  48  Law. 
Ed.  953  (1904),  affirming  51  C.  C.  A.  530,  113  Fed.  900  (1902).  9th  Clrc 
A  patent  for  a  lode  claim  conveys  the  subsurface  as  well  as  the  surface; 
and  one  who  Is  not  the  owner  has  no  other  right  to  disturb  the  subsurface 
than  that  given  to  the  owner  of  a  vein  apexing  without  its  surface  bnt 
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deecendisg  on  its  dip  into  the  subsurface,  to  pursue  and  develop  ttiat  vein. 
The  right  of  such  an  owner  is  limited  to  working  upon  and  following  the 
rein  itself  into  the  subsurface  of  the  other  claim.  He  may  not  construct 
a  tunnel  through  the  country  rock  under  the  surface  of  that  claim  for  the 
purpose  of  reaching  his  vein  and  working  it,  even  though  such  tunnel  will 
not  intersect  any  other  vein. 

Montana  Min.  Co.  v.  St  Louis  Min.  d  Mill.  Co.,  204  U.  S.  204,  51  Law.  Ed. 
444  (1907),  reversing  147  Fed.  897  (1906),  102  Fed.  430  (1900)  ;  and  St. 
Louis  Min.  &  Mill.  Co.  y.  Montana  Min.  Co.,  44  CCA.  120,  104  Fed.  664, 56 
L.  B.  A.  725  (1900).  9th  Circ.  The  application  for  patents  for  the  St  Louis 
and  Nine  Hour  claims  overlapped.  Adverse  proceedings  having  been  com- 
menced, a  compromise  was  effected  by  which  the  owner  of  the  St  Louis 
agreed  to  proceed  to  obtain  a  patent  and  then  to  convey  to  the  owner  of  the 
Nine  Hour  a  piece  of  ground  (A  B  C  E  on  the  diagram  on  page  498)  **to- 
gether  with  all  the  mineral  therein  contained."  A  patent  to  St  Louis 
having  been  obtained,  the  owner  of  Nine  Hour  brought  a  bUl  for  specific 
performance  and  obtained  a  decree,  in  accordance  with  which  the  described 
tract  was  conveyed  "together  with  all  the  mineral  therein  contained; 
together  with  all  the  dips,  spurs  and  angles  and  also  all  the  metals,  ores, 
gold  and  silver  bearing  quartz-rock  and  earth  therein,  and  all  the  rights, 
privileges  and  franchisee  thereto  incident,  appended  or  appurtenant,  or 
therewith  usually  had  and  enjoyed.**  A  secondary  vein  apexing  on  the  St. 
Louis  dipped  beneath  tJbe  surface  of  the  compromise  tract  It  was  held 
tliat  the  owner  of  the  St  Louis  did  not  have  the  right  to  mine  on  the  dip 
of  this  vein  beneath  that  tract  Something  more  was  intended  and  ac- 
complished by  the  settlement  than  the  mere  establishment  of  a  surfai?o 
boundary. 

"It  is  undoubtedly  true  that  if  the  bond  had  simply  described  the  sur> 
face  area  or  fixed  a  boundary  line  between  the  two  claims,  the  subsurface 
and  extralateral  rights  might  have  been  determined  by  the  mining  law. 
It  might  have  been  implied  that  there  was  no  intention  to  disturb  the 
rights  given  by  it 

"f*urther,  while  it  may  be  true  that  the  words  'together  with  all  the 
dips,  spurs  and  angles,'  etc.,  are  generally  employed  in  conveyances  of 
mining  claims  in  order  to  emphasize  the  fact  that  not  merely  the  surface 
but  the  extralateral  rights  which  go  with  a  mining  claim  are  conveyed, 
yet  it  must  be  noticed  that  in  addition  to  these  customary  words  are 
these,  found  in  both  the  bond  and  the  deed,  'together  with  all  the  mineral 
therein  contained,*  and  they  cannot  be  ignored,  but  mupt  be  given  a  meaning 
reasonable  and  consistent  with  other  parts  of  the  instruments.  It  is  not 
satisfactory  to  say  that  they  are  only  equivalent  to  those  that  follow,  'dips, 
spurs,*  etc.,  that  the  same  thing  is  meant  by  each  expression.  While  of 
course  repetition  is  possible,  yet  it  is  not  to  be  expected;  and  when,  in 
addition  to  the  ordinary  words  found  in  conveyances  of  mining  claims, 
is  this  extra  clause,  we  naturally  regard  it  as  making  some  further  grant" 

The  decision  of  this  point  rendered  it  unnecessary  to  consider  the  other 
questions  which  were  passed  upon  in  the  court  of  appeals.  (See  page  408, 
above) 
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East  Central  Eureka  Min,  Co.  v.  Central  Eureka  Min.  Co,,  204  U.  S.  266, 
51  Law.  Ed.  476  (1907).  afflrmlng  Central  Eureka  Min.  Co.  v.  East  Central 
Eureka  Min.  Co.,  146  Cal.  147,  79  Pac.  834,  9  L.  R.  A.  (N.  S.)  940  (1905). 
IMaintiff,  having  applied  for  patent  before  the  passage  of  the  act  of  1872, 
was  granted  a  patent  after  the  passage  of  that  act.  This  patent  granted 
the  premises  hy  metes  and  bounds  and  the  exclusive  right  of  possession 
and  euJo3^n)ent  of  the  same  and  of  1165.56  lineal  feet  of  the  vein  through- 
out its  entire  depth  although  it  might  enter  land  adjoining,  with  similar 
rights  In  other  veins  having  their  apex  within  the  purface  boandi.  TiM 
owner  of  this  claim  was  held  to  be  entitled  to  extralateral  rights  althongli 
his  end  lines  were  not  parallel. 

"Before  the  act  of  1S72  it  was  not  required  that  the  end  lines  should  be 
parallel ;  and  when,  with  some  dissent,  it  was  decided  that  that  requirement 
of  that  act  made  a  condition  to  the  right  of  a  patentee  to  follow  his  vein 
outside  of  the  vertical  planes  drawn  through  his  side  lines,  the  decision 
was  confined  in  terms  to  cases  where  the  location  was  made  since  the 
passage  of  the  act.  118  U.  S.  208,  30  Law.  Ed.  98.  That  there  is  no  audi 
condition  when  the  patent  was  issued  in  pursuance  of  proceedings  under 
the  earlier  statutes  has  been  decided,  so  far  as  we  know,  when  the  question 
has  arisen.*' 

*'Under  the  former  law  the  miner  located  the  lode.  When  the  act  of 
1S72  substituted  the  location  of  a  piece  of  land  by  surface  boundaries,  It 
preserved  the  rights  of  locators  to  all  mining  locations  previously  made 
in  compliance  with  law  and  local  regulations,  and  provided  that  they  should 
*have  the  exclusive  right  of  possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  their  locations,  and  of  all  veins,  lodes  and 
ledges  throughout  their  entire  depth,  the  top  or  apex  of  which  lies  inside 
of  such  surface-lines  extended  downward  vertically,  although  such  velnsi, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side-lines  of  said  surface  loca- 
tions.' Section  3.  Rev.  St.  2322.  It  is  argued  that  this  refers  only  to 
possessory  rights,  and  that  when  a  patent  was  applied  for  it  was  required 
to  conform  to  the  new  law;  that  under  the  old  law  the  miner  got  but  :i 
single  vein,  while  the  new  law  gave  him  all  veins  having  their  apex  within 
the  surface,  and  that  when  he  accepted  this  advantage  he  had  to  comply 
with  the  conditions,  as  otherwise  he  would  be  given  a  preference  over  later 
comers.  It  is  said  further  that  in  the  present  case  no  rights  had  been 
acquired.  These  arguments  do  not  command  our  assent,  for  reasons  which 
we  will  state. 

**A  broader  construction  of  the  passage  quoted  from  §  3  is  favored 
by  other  provisions  in  the  act.  It  provided  that  the  repeal  of  certain 
sections  of  the  act  of  1866  'shall  not  affect  existing  rights.  Applications 
for  patents  for  mining  claims  now  pending  may  be  prosecuted  to  a  final 
decision  in  the  General  I^nd  Office;  but  in  such  cases  when  adverse 
rights  are  not  affected  thereby,  patents  may  issue  in  pursuance  of  the 
provisions  of  this  act.'  Section  0.  So  in  §12:  *Xor  shall  this  act 
affect  any  right  acquired  under  said  act'   (of  1866).     And  in  J  16.     Tro- 
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vlded  that  uothlng  In  this  act  shall  be  construetl  to  impair,  in  any  way, 
rights  or  interests  in  mining  property'  acquired  under  existing  laws.'  What- 
ever ambiguity  may  be  found  in  the  first  of  these  quotations,  the  last  is 
plain.  The  chance  of  a  possible  advantage  to  outstanding  applicants  does 
not  seem  to  us  to  outweigh  the  injustice  of  preventing  tJiem  from  getting 
what  the  law  had  promised  as  the  reward  for  the  steps  they  had  taken 
in  accordance  with  its  invitation." 

Laicson  r.  United  States  Jfiw.  Co.,  207  U.  S.  1,  52  Law.  Ed.  (>5  (1907). 
affirming  I'nited  States  Min.  Co.  v.  Lawson,  f»7  C.  C.  A.  5S7,  134  Fed.  7(50 
(1904).  8th  Circ.  The  circuit  court  of  appeals  said :  "A  careful  examina- 
tion and  consideration  of  the  evidence  clearly  convinces  us  that  the  stratum 
of  limestone  constitutes  a  single  broad  vein  or  lode  of  mineral  bearing 
rock  extending  from  the  quartzite  on  one  side  to  the  quartzite  on  the  other. 
The  limestone  has  been  profoundly  l.roken,  altered  and  mineralized,  and 
has  thereby  obtained  an  individuality  which,  apart  from  other  differences, 
clearly  distinguishes  it  from  the  neighboring  rock.  There  is  a  local  ab- 
sence of  ore  in  places,  a  continuous  occurrence  of  it  in  others,  and  a  seem- 
ing local  occurrence  of  it  in  still-  others,  but  the  ore  bodies  are  not  sep- 
arated one  from  another  by  any  defined  boundaries.  As  in  Eureka  Con- 
sol.  Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  302,  8  Fed.  Cas.  No.  4,548,  they 
are  parts  of  one  greater  deix)sit,  which  permeates  in  a  greater  or  less  de- 
gree, with  occasional  intervening  spaces  of  barren  rock,  the  whole  mass  or 
limestone.  ♦  ♦  •  The  mineralization  has  been  so  general  that  its  on'.v 
defined  limits  are  the  quartzite  walls  which  bound  the  limestone,  and  with- 
in it  one  may  reasonably  expect  to  encounter  ore  by  driving  or  cross-cut- 
ting in  any  direction. 

"In  addition  to  the  many  small  fissures  which  exist  only  in  the  limestone 
and  extend  in  every  direction,  other  ore-b«iring  fissures  (of  a  transverse 
direction)  are  found  in  the  quartzite,  and  it  is  the  contention  of  the  defend- 
ants that  these  extend  through  the  limestone,  that  its  mineralization  is 
due  to  them  and  occurred  at  the  same  time  and  in  the  same  manner  as 
did  the  deposition  of  the  ore  in  them,  and  that  the  ore  bodies  in  the 
limestone  are  lateral  continuations  or  appendages  of  these  cross-fissure 
veins.  Of  this  It  Is  sufficient  to  say  that,  whatever  may  have  been  the 
mineralizing  process,  the  alteration  and  mineralization  of  the  limestone 
were  so  general  and  extensive  as  to  convert  it  into  a  single  broad  vein 
or  lode,  within  which  the  cross-fissure  veins  are  without  defined  boundaries, 
and  so  far  lose  t'  eir  identity'  that  they  cannot  be  distinguished  from  the 
larger  ore  bodies  therein.  The  ore  in  the  quartzite  is  inconsiderable  In 
amount  and  is  confined  to  these  fissure  veins,  but  it  is  not  so  in  the  limestone. 

*  ♦  ♦  The  ore  bodies  within  the  claimed  spaces  of  intersection 
created  by  the  cross-fissures  •  ♦  ♦  are  not  susceptible  of  identification 
and  separation  from  those  in  the  stratum  of  limestone,  and  must  be  held 
to  be  parts  of  the  single  broad  vein  or  lode,  and  not  parts  of  distinct  and 
Independent  cross-flssnre  veins. 

"Where  two  or  more  mining  claims  longitudinally  bisect  or  divide  the 
apex  of  a  vein,  the  senior  claim  takes  the  entire  width  of  the  vein  on  its 
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dip,  if  it  Is  in  other  respects  so  located  as  to  give  a  right  to  pursue  the 
vein  downward  outside  of  the  side  lines.  This  is  so  because  it  has  been 
the  custom  among  miners,  since  before  the  enactment  of  the  mining  laws, 
to  regard  and  treat  the  vein  as  a  unit  and  indivisible  in  point  of  width, 
as  respects  the  right  to  pursue  it  extralaterally  beneath  the  surface; 
because  usually  the  width  of  the  vein  is  so  irregular,  and  its  strike  and 
dip  depart  so  far  from  right  lines  that  it  is  altogether  impracticable,  if  not 
impossible,  to  continue  the  longitudinal  bisection  at  the  apex  throughout 
the  vein  on  its  dip  or  downward  course;  and  because  it  conforms  to  the 
principle  pen-ading  the  mining  laws,  that  priority  of  discovery  and  location 
gives  the  better  right,  as  is  illustrated  in  the  provision  giving  to  the  senior 
claim  all  ore  contained  in  the  space  of  intersection  where  two  or  more 
veins  intersect  or  cross  each  other,  and  in  the  further  provision  giving 
to  the  senior  claim  the  entire  vein  at  and  below  the  point  of  union,  where 
two  or  more  veins  with  distinct  apices  and  embraced  in  separate  claims 
unite  in  their  course  downward." 

The  conclusion  of  the  court  of  appeals  as  to  what  constituted  the  vein 
was  accepted  by  the  supreme  court  as  a  finding  of  fact,  which  would  not  be 
disturbed,  since  "if  the  testimony  does  not  show  that  it  is  correct,  it  falls 
to  show  that  it  is  wrong." 

The  views  of  the  court  of  appeals  as  to  extralateral  rights  are  quoted  and 
endorsed  by  the  supreme  court  "To  take  from  the  discoverer  a  portion 
of  that  which  he  has  discovered  and  give  it  to  one  who  may  have  been 
led  to  make  an  adjoining  location  by  a  knowledge  of  the  discovery  and 
without  any  previous  searching  for  mineral  is  manifest  injustice. 

"Again,  as  indicated  in  the  quotation  from  the  Gouit  of  Appeals,  continu- 
ing the  line  of  division  shown  upon  the  surface  through  the  descending 
vein  would  be  attended  with  great  difficulty  and  uncertainty.  Dealing 
with  questions  of  this  nature,  a  practical  view  must  be  taken.  Veins  do 
not  continue  of  uniform  width  in  their  descent,  but  are  often  irregular  and 
broken,  and 'to  attempt  to  make  a  division  of  ore  according  as  it  appears 
on  the  surface,  or  equally,  would  require  the  constant  supervision  of  a 
court.  It  is  not  strange,  then,  that  the  custom  of  miners  has  been,  as 
stated  by  the  Court  of  Appeals,  to  regard  and  treat  the  vein  as  a  unit  and 
indivisible  in  point  of  width  and  belonging  to  the  discoverer." 

Wchh  V.  American  Asphaltum  Min.  Co.,  84  C.  C.  A.  651.  157  Fed.  2(X\ 
(1907).  8th  Circ.  Gilsonite  and  the  harder  forms  of  asphaltum  in  veins 
or  lodes  in  rock  in  place  may  be  located  and  patented  as  lodes,  and  not  as 
placers.  "A  vein  or  lode  is  mineral-bearing  rock  or  other  earthy  matter 
in  place  in  a  fissure  in  rock,  so  that,  its  boundaries  are  sharply  defined 
by  rocky  walls  in  place.  A  lode  location  is  the  location  of  such  a  lode  or 
vein  in  the  manner  prescribed  by  the  acts  of  Congress.  A  placer  location 
is  the  location  in  accordance  with  those  acts  of  a  tract  of  land  for  the 
mineral -bearing  or  other  valuable  deposits  upon  or  within  it  that  are  not 
found  in  lodes  or  veins  in  rock  in  place.  It  is  a  claim  of  a  tract  of  land 
for  the  sake  of  loose  deposits  on  or  near  its  surface."  Although  the  deposits 
specified  In  Rev.  St.  2320  are  metalliferous,  the  words  "other  valuable 
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deposits'*  used  in  tliat  section  are  not  to  be  so  restricted.  **The  t>ody  of 
legislation,  of  which  section  2320  and  this  term  are  a  part,  treats  of  non- 
metalliferous  as  well  as  metalliferous  deposits,  and  gilsonite  or  hard  as- 
phaltum  in  a  yein  or  lode  in  rock  in  place  is  one  of  the  valuable  deposits 
upon  which  a  lode  mining  claim  may  be  lawfully  located  under  this  sec- 
Uon." 

This  conclusion  is  not  affected  by  the  act  of  Feb.  11,  1897,  c.  216,  which 
provides  for  the  location  as  placers  of  lands  containing  petroleum  or 
other  mineral  oils.  "Asphaltum  varies  in  its  consistency  from  a  liquid  or 
semi-liquid  to  a  hard  or  solid  condition.  The  deposit  here  under  considera- 
tion is  gilsonite,  and  it  is  neither  a  liquid  nor  a  semi-liquid,  but  a  hard 
solid  substance.  Conceding  that  this  and  other  solid  forms  of  asphaltum 
may  fall  within  the  scientific  and  the  true  significance  of  the  term  mineral 
oils  used  in  this  act  of  1S97,  they  would  not  in  our  opinion  fall  within  the 
meaning  which  that  term  would  convey  to  the  mind  of  a  citizen  of  ordinary 
intelligence.  To  such  a  man  the  words  convey  a  description  of  a  fluid,  and 
not  of  a  solid  substance.  The  act  of  1897  was  not  enacted  for  scientists 
or  for  those  specially  learned  in  the  composition  and  analysis  of  geological 
formations  alone  or  chiefly,  but  for  citizens  of  common  intelligence  and 
learning  who  might  desire  to  buy  valuable  deposits  upon  the  lands  of  the 
United  States  and  to  them  the  significance  of  these  words  'other  mineral 
oils'  in  this  law,  following,  as  they  dp,  the  word  'petroleum'  which  de- 
scribes a  liquid,  is  liquid  or  semi-liquid  mineral  oils." 


Alaska. 

Alaska  Gold  Min,  Co.  v,  Barhridge,  1  Alaska,  311  (1901).  "While  the 
lands  below  mean  high  tide  are  resented  from  sale,  it  is  believed  that  the 
law  giving  a  party  the  right  to  follow  all  veins,  the  apices  of  which-  are 
within  the  limits  of  his  claim,  even  outside  of  the  side  lines  thereof,  would 
permit  him  to  go  below  the  waters  of  the  sea  in  following  such  vein,  with- 
out trespassing  any  law  of  property  existing  in  the  United  States." 

If,  therefore,  one  sinks  shafts  on  tide  lands,  and  causes  an  increased 
flow  of  water  into,  and  threatens  irreparable 
injury  to,  lower  levels  excavated  by  thi» 
owner  of  a  claim  on  the  land  in  followin?,' 
his  vein  beneath  the  sea,  he  will  be  enjoined 
at  the  suit  of  that  owner.  See  this  easo 
also  on  page  249. 

Arizona. 

Allyn  v.  SchuHz,  5  Ariz.  152,  48  Pac.  9C0 
(1897).  S.  and  W.  located  Mohawk  so  that 
its  north  end  corresponded  with  south  line 
of  Mammoth.  Subsequently  it  was  shifted 
as  shown  in  the  diagram  and  monuments 
erected  at  the  corners.     S.  and  W.  sold  to 
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other  parties  aud  S.  locftteti  tlie  New  Year.  S.  frequently  i)oiute(l  out  the 
inoiiiimeuts  3  and  0  n8  defiuiug:  the  east  Hue  of  the  Mohawk,  e«])ecdally  to 
A.,  who  CH)ntemi)hited  purcliaHing.  A.  bought  tlie  Mohawk  and  applied  for 
patent.  S.  was  estopped  to  deny  that  the  lines  were  as  indimted  by  the 
monuments  li  and  (5  and  his  gnuitees  are  bound  by  tills  estoppel. 

California. 

Anjumtut  Min.  Co.  r.  Kennedy  Min,  d  Mill,  Co.,  131  Cal.  Ifi,  03  Viiv.  148, 
y2  Am.  Si.  Kep.  317  (lUOO).  Tnder  the  act  of  1860  extralateral  rights 
exist,  although  the  end  lines  of  the  claim  be  not  i)arallel.  Where  a  claim 
was  located  aud  the  title  thereto  acquireil  before  the  act  of  ls72  went 
Into  eflTect.  the  rights  of  the  owner  are  governed  by  the  act  of  18(M5, 
although  the  patent  to  the  land  was  not  Issued  until  after  the  pass^ige  of 
the  act  of  1872.  Such  an  owner  is  entitled  to  extralateral  rights,  although 
his  end  lines  are  not  parallel.  These  rights  are  limited  by  planes  drawn 
through  the  lode  at  the  end  Hues  of  the  claims  at  right  angles  to  the 
general  course  of  the  lode.  This  case  was  affirmed  on  other  grounds  in 
Kennedy  Min.  &  Mill.  Co,  v.  Argonaut  Min.  Co.,  189  l\  S.  1,  47  Law.  VaX. 
i\^^,  above. 

tiOHthcfH  California  R.  Co,  v.  (rDonncll,  3  Cal.  App.  382,  85  Pac.  932 
(1900).  "It  is  coneedetl  that  the  vein  or  lode  within  defendant's  claim 
runs  in  a  northerly  and  southerly  direction,  and  the  location  was  cross- 
wise of  the  vein.  This  being  true  the  side  lines  are  really  end  lines,  con- 
sidering the  direction  of  the  lode  on  the  surface.  The  location  is  valid, 
but  the  rights  of  the  locator  are  restricted  to  the  area  within  the  side  lines 
three  hundred  feet  on  each  side  of  the  vein  or  lode." 

MvEUigott  v.  Kwfjh,  151  Cal.  126,  00  Pac.  823  (1907).  The  corners  of  a 
lode  claim  may  be  located  on  ground  already  appropriated  without  render- 
ing the  location  invalid  as  to  so  much  of  the  ground  within  the  boundaries 
as  is  unappropriated.  It  Is  not  necessary  that  the  side  lines  of  the  claim 
should  be  straight ;  there  may  be  as  many  intermediate  angles  as  may  be 
necessary  to  conform  the  location  to  the  extent  allowed  by  Rev.  St  2320. 

Where  the  vein  on  its  strike  passes  outside  of  one  of  the  side  lines,  ami 
after  continuing  outside  for  some  distance  then  returns  within  the  side  line, 
no  extralateral  rights  are  acquired  as  to  that  segment  of  the  vein  the  apex 
of  which  is  outside  of  the  side  line. 

Rilev  r.  North  Star  Min.  Co.,  152  Cal.  549,  93  Pac.  194  (1907).  Where 
one  conveys  a  part  of  a  patented  mining  claim,  describing  it  by  surface 
lines,  together  with  all  mining  right,  property,  possession,  claim  and  de- 
mand whatsoever  of  the  grantor  in  and  to  the  premises,  such  conveyance 
carries  all  the  land  below  the  surface  within  vertical  planes  drawn  through 
the  surface  lines,  including  that  part  of  all  veins  having  their  apexes  with- 
in the  lines  of  the  portion  of  the  claim  not  conveyed  which  lies  beneath  the 
surface  conveyed. 

Colorado. 
Catron  r.  O/rf,  23  Colo.  4,33,  48  Pac.  ($87,  58  Am.  St.  Rep.    256    (1897). 
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Of  the  claims  represented  on  the  diagram,  the  Smuggler  belonged  to  the 
plaintiff  and  the  Fulton  and  Mendota  to  the  defendant.  These  claims 
were  all  patented  and  the  question  raised  was  whether  defendant  had  a 
right  to  follow  the  vein  on  its  dip  under  plaintiff's  ground  at  A.  The 
mmiii  hold  that  the  owner  of  the  Fulton  had  no  extralaternl  rights  and 
coiisecinently  the  defendant  had  not  the  right  claimed. 


f^olTon 


Hayt,  C.  J.,  after  reviewing  Min.  Co.  v.  Tarbet,  aS  U.  S.  4(?3,  2.j  Law. 
F^.  253;  Iron  Silver  Mining  Co.  v.  Elgin  Min.  &  S.  Co.,  118  U.  S.  196,  30 
Law.  Ed.  98 ;  Argentine  Min.  Co.  v.  Terrible  Min.  Co.,  122  U.  S.  478, 30  Law. 
Ed.  1140 ;  King  v.  Amy  &  Silversmith  Min.  Co.,  152  U.  S.  222,  38  Law.  Ed. 
419;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  683,  39  Law.  Ed. 
859,  sums  up  as  follows :  "Therefore  it  may  now  be  said  that  the  rule 
is  well  estabished  in  cases  other  than  horizontal  veins,  if  the  vein 
in  its  strike  across  the  country  is  parallel  to  the  side  lines  pf  a 
claim,  the  owner  of  the  apex  has  the  right  to  follow  the  vein  lo  any 
depth  in  its  dip  beneath  the  surface,  although  in  so  doing  he  passes  beyond 
the  side  lines  of  his  claim  into  adjoining  territory;  and  it  is  equally  as 
well  settled  that  when  the  strike  of  the  vein  is  across  the  side  lines  of  a 
claim,  no  extralnteral  rights  are  ac(iuire<l  by  reason  of  the  ownership  of 
the  ai>ex." 

Wakeman  r.  yorton,  24  Colo.  192,  40  Pac.  Z^S  (1897).  It  was  error  to 
charge  that  if  the  vein  does  not  iiass  through  both  end  lines  the  locator 
has  no  extralateral  rights.  That  question,  however,  did  not  arise  here. 
Defendant  was  entitled  to  have  properly  submitted  the  question  whether 
the  vein  had  its  ai)ex  in  his  claim  and  if  so  whether  it  passed  through  both 
end  lines.  '*If  he  and  his  grantors  had  prospected  and  developed  the  lode 
sufficiently  to  ascertain  that  so  far  as  developed,  its  course  and  strike  was 
substantially  parallel  and  ran  in  the  same  direction  as  the  side  lines,  he 
was  entitled  to  the  prima  facie  presumption  that  it  continued  in  the  same 
direction  throughout  the  length  of  the  claim." 

Ajaw  Gold  Min.  Co.  v.  Hilkey,Sl  Colo.  131, 72  Pac.  447,  102  Am.  Si.  Hep.  23. 
62  L.  R.  A.  555  (1903).  The  owner  of  the  Victor  Consolidated  claimed  the 
right  to  take  ore  within  the  surface  lines  of  the  Triumph  upon  a  vein 
apexing  in  the  former  claim.  In  the  diagram  b  b'  represents  the  apex  of 
the  discovery  rein  and  a  a'  the  apex  of  a  secondary  vein.    The  court  below 
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charged  tliat  if  the  discovery  lode  passed 
out  of  either  side  line  before  reaching  the 
northerly  end  line,  as  originally  located, 
the  rights  of  the  plaintiff  to  any  ore  out- 
side the  surface  boundaries  of  the  claim 
in  any  vein  having  its  apex  within  the 
claim  were  limited  to  two  parallel  bound- 
ing planes,  one  drawn  through  the  south- 
erly end  line  of  the  claim  as  originally 
located,  and  the  other  passing  througli 
the  claim  parallel  to  said  southerly  end 
line  at  the  point  where  such  discovery 
vein  may  have  been  shown  to  depart  from 
its  side  lines  (i.  e.,  the  line  c  c*).  This 
was  held  to  be  error. 

"The  owner  of  a  lode  mining  claim  has 
extralateral  rights  in  and  to  all  veins  the 
top  or  apex  of  which  lies  within  its  sur- 
face lines  extending  do^-nward  vertically 
to  the  extent,  at  least,  of  the  length  of 
the  apex  within  such  boundaries,  even 
though  the  discovery  vein  on  its  strike 
does  not  cross  both  end  lines."  It  is  true 
that  where  the  apex  of  tlie  discovery  vein 
passes  through  one  end  and  one  side  line, 
the  extralateral  right  upon  such  vein 
will  be  bounded  by  a  vertical  plane 
drawn  downward  through  the  crossed  end 
line,  and  another  vertical  plane  parallel  thereto,  but  operating  at  the  point 
where  the  apex  leaves  the  side' line.  It  is  also  true  that  there  can  be  but  one 
set  of  end  lines  for  one  location,  and  these  must  perform  that  function  not 
only  for  the  discovery  vein,  but  for  all  other  veins  apexing  within  the  sur- 
face lines.  "This,  however,  does  not  mean  that  all  such  veins  have  exactly 
the  sam«  extralateral  rights  nor  can  it  be  said  that  only  so  much  of  a 
secondary  vein  as  apexes  within  that  part  of  the  claim  where  the  apex  of 
the  discovery  vein  is  found  has  such  rights."  "The  extralateral  right  de- 
pends, inter  alia,  upon  the  extent  of  the  apex  within  the  surface  lines,  and, 
while  the  end  lines  of  the  claim  as  fixed  by  the  location  are  the  ead  lines 
of  all  veins  apexing  \\ithiir  its  exterior  boundaries,  the  planes  which  bound 
such  rights  of  different  veins  may  be  as  different  as  the  extent  of  thetr 
respective  apices,  though  all  such  planes  must  be  drawn  vertically  down- 
wards parallel  with  the  end  lines.  It  makes  no  difference  in  what  portion 
of  the  patented  claim  the  apex  is.  Its  extralateral  rights  under  this  rule 
can  easily  be  acsertained.  The  apex  of  a  secondary  vein  need  not  be  tn 
the  same  portion  of  the  claim  as  is  the  apex  of  the  discovery  v^n.**  "Our 
conclusion  is  that  for  all  veins,  both  discovery  and  secondary,  of  a  pat- 
ented claim,  the  owner  has  extralateral  rights,  at  least  for  so  much  thereof 
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as  apex  within  the  surface  lines;  that  such  rights  as  to  secondary  veius 
are  not  confined  to  such  veins  as  apex  within  the  same  segment  of  the 
claim  in  which  the  apex  of  the  dlscoTery  vein  exists;  and  while  the  end 
lines  of  the  location,  as  fixed  and  described  in  the  patent,  are  the  end  lines 
of  all  veins  apexing  within  the  surface  boundaries,  and  may  constitute  tlie 
bounding  planes  for  such  extralateral  rights,  and  in  no  case  can  the 
locator  pursue  the  vein  on  its  dip  outside  the  surface  lines  beyond  such 
planes  continued  in  their  own  direction  until  they  intersect  such  veias, 
yet  these  bounding  planes,  which  in  all  cases  must  be  drawn  parallel  to  tho 
end  lines,  need  not  be  coincident" 

Davis  V.  Shepherd,  31  Colo.  141,  72  Pac.  57  (1903).  In  an  action  of 
ejectment  a  complaint  is  sufficient  which  alleges  a  trespass  on  a  vein  apex- 
ing within  the  surface  boundaries  of  the  plaintiiTs  daim  and  intersected 
by  its  end  lines,  because,  under  Rev.  St  2322,  a  vein  properly  located  is 
part  and  parcel  of  the  location  within  which  it  is  embraced,  throughout 
its  entire  d^th,  within  the  limits  defined  by  law,  even  though  on  its 
downward  course  it  enters  an  adjacent  location. 

Where  A.  and  B.  are  two  adjoining  locators,  and  A.  sinks  a  shaft  par- 
tially upon  both  claims,  and  B.  allows  A.  to  work  the  property  through  this 
shaft  but  cautioned  him  not  to  work  on  B.*s  ground,  B.  is  not  estopped  f roro 
bringing  ejectment  against  A.  for  working  on  a  vein  which  apexes  on  B.'s 
claim  and  thence  dips  through  A.'s  claim. 

Under  the  act  of  186C  the  right  to  follow  a  vein  upon  its  strike  is  limited 
by  the  lines  of  the  survey  purporting  to  embrace  it.  The  act  contemplated 
a  location  along  the  vein,  and  hence  the  point  at  which  the  apex  of  such 
vein  in  its  course  departs  from  either  side  line  of  the  claim  marks  the 
point  where  the  right  to  follow  it  on  the  strike  under  such  location  ceases, 
and  extralateral  rights  are  limited  accordingly. 

Where  a  vein,  on  its  strike  apexes  within  a  junior  location,  with  the 
exception  of  a  few  feet  across  the  corner  of  an  adjoining  senior  location, 
the  end  lines  of  the  Junior  location  being  each  some  distance  from  this 
point,  the  Junior  location  can  take  no  portion  of  the  vein  apexing  within 
the  lines  of  the  senior  location,  but  the  extralateral  rights  to  the  vein  out- 
side would  be  determined  by  the  end  lines  actually  established,  in  connec- 
tion with  the  boundaries  of  the  senior  location.  Subject  to  the  qualifica- 
tion that  no  forcible  entry  is  made,  a  Junior  locator  may  project  the  end 
line  of  his  claim  across  the  surface  of  a  senior  location  for  the  purpose  of 
fixing  the  extralateral  rights  to  so  much  of  the  vein  located  as  is  subject 
to  location. 

If,  before  a  claim  on  which  a  vein  apexes  is  located,  the  owners  of  the 
adjoining  claim  work  the  vein  on  their  claim  and  the  consequent  stoping 
out  of  the  mineral  breaks  the  continuity  of  the  vein,  the  locator  of  the 
daim  on  which  the  vein  apexes  can  nevertheless  pursue  his  extralateral 
rights  below  such  workings  of  the  owners  of  the  adjoining  claim. 

Big  Hatchet  Consol.  Min,  Co,  v,  Colvin,  19  Colo.  App.  405,  75  Pac.  606 
(1904).  The  right  to  follow  a  vein  on  its  dip  into  territory  belonging  to 
another  is  dependent  upon   the   full   ownership   of   the   apex,    and   the 
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departure  of  the  vein  from  the  side  line  of  the  owner's  claim,  the  end  lines 
of  which  must  be  parallel. 

The  end  lines  of  a  claim,  for  the  purposes  of  its  extralateral  rights,  are 
those  laid  upon  the  ground  when  it  was  located.  The  fact  that  one  of 
its  end  lines  crosses  territory  belonging  to  another  and  older  valid  loca- 
tion is  immaterial.  The  line  so  laid  is  nevertheless  its  end  line  for  the 
purpose  of  securing  to  it  underground  or  extralateral  rights  not  in  conflict 
with  the  senior  location. 

Jefferson  Min,  Co.  v.  Anchoria-Leland  Min,  d  Mill  Co.,  32  Ck)lo.  176,  75 
I'ac.  1070,  64  L.  R.  A.  925  (1904).    The  Anchor  claim    (k   1   f  e   on   the 

diagram)  was  patented  before  the 
Mattie  L.  (1  2  3  4  on  the  diagram) 
and  without  protest  or  advese  by 
the  owner  of  the  latter.  It  was  held 
that  the  owner  of  the  Anchor  was 
entitled  to  take  ore  on  the  dip  of  the 
secondary  vein  beneath  the  rect- 
angle f  e  X  c. 

Where  two  claims  overlap  on  the 
surface,  and  the  locator  of  one  ap- 
plies for  and  receives  a  patent  with- 
out any  adverse  claim  being  filed  by 
the  latter,  the  seniority  of  the  for- 
mer is  conclusively  established. 
Where  there  are  two  conflicting 
po  pa  lode  locations,  each  having  a  iiortion 

of  the  liiyex  of  the  same  vein,  and  there  is  a  conflict  with  respect  to  the 
dip  rights  within  the  surface  lines  of  the  two  locations,  the  senior  location 
must  prevail. 

"The  doctrine  of  extralateral  rights  refers  to  that  part  of  a  vein  which, 
on  the  dip,  lies  outside  of  the  side  lines  of  the  location  within  whose  sur- 
face lines  the  apex  of  the  vein  appears,  and  not  to  any  part  of  such  vein, 
either  the  outcrop  or  segments  on  the  dip  thereof,  which  lie  wholly  within 
planes  drawn  downwards  coincident  with  its  surface  boundaries.  In  other 
words,  the  extralateral  rights  of  a  locator  of  a  lode  mining  claim  do  not 
attach  until  after,  in  pursuit  of  his  vein  on  its  dip,  he  crosses  the  side 
lines  of  his  locaton."  The  doctme  of  extralateral  rights  therefore  did  not 
apply  to  this  case.  The  intraliminal  rights  of  the  parties  governed,  and 
these  were  determined  by  seniority  of  location.  If  the  question  had  been 
one  of  extralateral  rights,  its  determination  would  have  be«i  governed  by 
Walrath  v.  Champion  Min.  Co.,  171  F.  S.  293,  43  Law.  Ed.  170  (see  page  406, 
above),  in  wlilch  it  was  held  that  the  legal  end  lines  of  the  original  dis- 
covery vein  are  the  end  lines  of  all  veins  within  the  surface  lines  with 
respect  to  extralateral  rights,  and  the  same  result  would  be  reached. 

San  Miguel  Consol.  Gold  Min.  Co.  v.  Bonner,  33  Oolo.  207, 79  Pac.  1025 
(1906).  Where  one  makes  a  valid  lode  location,  he  Is  entitled  to  the  pre- 
sumption that  his  vein  so  located  upon  extends  through  the  entire  length 
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of  his  location,  unless  such  presumption  is  overcome  by  a  preponderance 
of  evidence  to  the  contrary.  This  doctrine  is  as  much  applicable  to  con- 
troversies between  a  lode  claim  and  a  placer  location  as  between  rival 
lode  claims. 


Montana. 

Montana  Ore  Purchasing  Co.  r.  Boston  d  M,  Con,  d  Silver  Min.  Co,,  20 
Mont.  336,  51  Pac.  159  (1897). 


The  Rams  was  located  October  2,  1878,  application  for  patent  therefor 
made  Febrjary  20,  1883,  and  patent  issued  June  25,  1884.  The  Johnstown 
was  located  January  24,  1879,  ai^lication  for  patent  made  March  3,  1883, 
and  patent  issued  November  15,  1884. 

The  patent  for  the  Rams,  after  describing  the  claim  by  its  exterior 
boundaries,  adds  "containing  2.98  acres  of  land,  more  or  less  and  embracing 
1318  linear  feet  of  the  said  Rams  lode,  as  represented  by  the  yellow 
shading  in  the  following  plat."  The  granting  clause  conveys  the  premises 
"hereinbefore  described  as  lot  No.  179,  etc.,"  "excepting  and  excluding  all 
that  portion  of  the  surface  ground  hereinbefore  described  which  is 
embraced  by  said  lots  Nos.  126,  172  and  173."  173  is  the  lot  surveyed 
for  the  Johnstown  patent,  as  shown  in  diagram.  The  Johnstown  patent 
conveyed  the  entire  surface  within  its  exterior  boundaries  amounting  to 
18  acres. 

The  owners  of  Rams  claimed  the  veins  whose  apexes  were  within  the 
original  boundaries  of  their  location  without  regard  to  the  surface  granted 
by  the  patent.  The  court  held  that  their  rights  were  limited  by  that  sur- 
face ground.  "While  it  is  true  that  the  surface  of  mining  ground  is  often 
spoken  of  in  the  decisions  of  the  courts  as  an  incident  to  the  vein  whose 
apex  lies  within  or  under  It,  we  Are  clearly  of  the  opinion  that  the  mining 
statutes  of  the  United  States  contain  no  authority  for  the  conveyance  of 
the  lodes  or  veins  embraced  in  a  located  quarts  claim  independently  of 
the  surface  ground  connected  with  or  containing  or  overlying  them."  In 
00  far  as  the  Rams  patent  attempts  to  do  this  it  is  void. 
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Butte  d  Boston  Min.  Co,  v.  Societe  Anonyme  des  Mines  de  Lexington, 
23  Mont.  177,  58  Pac.  Ill,  75  Am.  St.  Rep.  505  (1899).  The  substantial 
fact  to  be  proved  by  the  lode  claimant  who  seeks  to  pass  outside  of  his 
side  lines  in  following  a  vein  "is  that  the  vein  he  is  pursuing  is  the  identical 
vein  which  has  its  apex  within  his  surface  boundaries,  and  that,  if  it  be 
the  identical  vein,  the  fact  that  its  continuity  has  been  broken  is  not 
determinative  of  the  lack  of  identity,  which  is  the  test  of  right  in  sudi 
cases."  "The  right  of  an  apex  proprietor  to  pursue  a  vein  passing  from 
his  side  lines  is  dependent  upon  whether  or  not,  as  a  fact,  the  part  or 
mineral  body  of  vein  matter  which  lies  outside  of  the  perpendicular  of 
the  side  lines  of  his  surface  claim  is  so  preserved  in  its  identity  with  the 
lode  Inside  that  it  is  part  of  the  same  vein,  the  apex  of  .which  belongs  to 
the  surface  owner."  By  "Identity"  in  mineral  deposit  is  meant  the  same 
thing  or  the  same  vein.  "It  may  be  said  to  include  a  vein  that  is  incessant. 
But  a  vein  that  is  incessant  or  identical  in  its  parts  is  not  necessarily  a 
vein  which  is  continuous,  in  the  sense  that  the  continuity  or  union  of  its 
parts  is  absolute  and  uninterrupted, — in  other  words,  though  a  continuity 
of  vein  does  not  preclude  identity  of  vein,  yet  identity  does  not  necessarily 
include  continuity,  In  the  exact  sense  just  referred  to."  "In  this  discussion 
we  do  not  mean  to  include  the  need  of  a  continuity  sufficient  to  preserve 
identity.  The  application  of  the  rule  of  identity  of  vein  should  always 
be  made  so  as  to  require  the  miner  to  trace  his  lode  continuously,  if  he 
depart  beyond  his  extended  side  lines.  There  must  always  be  in  any  lode 
that  'zone  or  belt  of  mineralized  rock  lying  within  boundaries  clearly 
separating  it  from  the  neighboring  rock.'  Eureka  Consol.  Min.  Co.  v. 
Richmond  Min.  Co.,  4  Sawy.  302,  Fed.  Cas.  No.  4,548.  Nevertheless  thero 
may  be  an  identical  vein,  although  ore  is  found  at  considerable  intervals 
and  in  small  quantities,  if  the  boundaries  constituting  the  fissure  are  well 
defined."  "It  becomes,  then,  a  question  of  fact  to  be  decided  by  the  jury 
subject  to  general  rules,  whether  there  is  that  essential  identity  and  con- 
tinuity by  which  the  vein  can  be  traced  through  the  surrounding  rocks." 
"It  may  be  said  ♦  ♦  ♦  that  identity  is  essential,  and  the,  vein  must 
be  continuous,  but  its  continuity  may  be  interrupted,  even  to  a  closure 
of  the  fissure,  without  destruction  of  the  Identity,  provided  the  extent  of 
the  interruptions  or  closure  does  not  prevent  the  tracing  of  the  lode  or 
vein  through  the  fissure  to  be  identical  in  its  parts  as  a  geological  fact.*' 

Parrot  Silver  d  Copper  Co,  v,  Eeinze,  25  Mont.  139,  64  Pac.  326,  87  Am. 
St  Rep.  386,  53  L.  R.  A.  491  (1901).  Where  the  apex  of  a  vein  in  its  course 
through  a  claim  crosses  both  of  the  lines  located  as  side  lines,  no  matter 
at  what  angle,  the  latter  become  in  law  the  end  lines  of  the  claim,  and  the 
owners  are  not  entitled  to  any  part  of  the  vein  outside  of  vertical  planes 
drawn  through  the  lines  located  as  side  lines. 

Where  the  apex  of  a  vein  in  its  course  through  a  claim  crosses  one  of 
the  side  lines  and  one  of  the  ivarallel  end  lines,  the  owners  are  not 
entitled  to  any  part  of  the  vein  outside  of  vertical  planes  drawn  through 
such  end  line  and  through  a  line  intersecting  the  point  at  which  the  apex 
crosses  such  side  line  and  running  parallel  to  the  end  line  crossed  by  the 
apex. 


DIFFERENT  KINDS  OF  CLAIMS. 


517 


The  court  below  having  found  that  the  Nipper  vein  took  the  course  B  B 
B  and  crossed  both  side  lines  of  that  claim,  its  extralateral  rights  were 
bounded  by  vertical  planes  through  those  side  lines.  The  extralateral 
rights  of  the  Oden  on  this  vein,  if  it  had  any,  were  limited  by  the  east  end 
line  of  that  claim  and  a  plane  parallel  thereto  through  H.  the  point  at 
which  the  vein  crossed  the  side  line.  The  owner  of  neither  of  these 
claims,  therefore,  had  any  right  to  follow  the  vein  beneath  the  surface 
of  the  Adventure;  and  the  owner  of  the  latter  claim  was  entitled  to  ore 

found  on  the  dip  of  the  above 
vein  within  its  boundary 
planes  and  to  have  the  owner 
of  the  other  claims  enjoined 
from  mining  thereon. 

A  grantee  from  the  United 
States  of  mineral  land  Is 
entitled  to  the  ore  in  veins 
underlying  his  claim,  even 
though  the  apex  of  such  veins 
be  in  the  land  of  another, 
unless  the  extralateral  rights 
of  such  other  entitle  him  to  the 
ore  in  the  vein  under  the  lan-i 
of  the  owner  who  has  not  the 
apex  of  the  vein.  The  wording  of  §  2322,  Rev.  St.  U.  S.,  that  "the  locators 
of  all  mining  locations  *  *  *  shall  have  the  exclusive  right  of  posses- 
sion and  enjoyment  of  all  the  surface  included  within  the  lines  of  their 
locations,  and  of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  surface  lines  extended  down- 
ward vertically,"  would  seem  to  restrict  the  rights  of  the  locator  to  the 
use  and  enjoyment  of  the  surface  only  for  the  purpose  of  following  the 
vein  upon  its  strike  and  dip,  but  the  use  of 'the  word  "lands"  in  othf»r 
sections  of  the  chapter,  as  the  subject  of  the  grant,  show  that  the  patent 
grants  "the  fee,  not  to  the  surface  and  ledge  only,  but  to  the  land  containing 
the  apex  of  the  ledge."  This  grant  differs  from  an  ordinary  grant  only 
in  that  the  owner  has  extralateral  rights  if  the  ai)ex  of  the  ledge  is  within 
his  land,  and  may  be  subject  to  the  extralateral  rights  of  others  if 
it  be  not.  It  follows  that  one  holding  under  a  location  or  patent  prima 
facie  is  entitled  to  everything  beneath  his  surface,  and  may  prevent  In- 
trusion by  any  one  who  cannot  show  his  right  to  enter  thereon  under  the 
statute.  (Montana  Co.  v.  Clark,  42  Fed.  626,  vol.  1,  p.  455,  is  disapproved.) 
State  V.  District  Ct.,  25  Mont.  572,  65  Pac.  1020  (1901).  The  lines  of  a 
Junior  location  may  be  laid  on  the  surface  of  a  valid  senior  location,  but 
the  patent  for  a  junior  location  whose  lines  are  so  laid  conveys  no  title 
to  the  surface  of  any  land  Included  within  the  lines  of  the  Junior  location, 
the  legal  title  to  which  already  has  been  conveyed  by  the  government,  and 
it  conveys  no  title  to  the  minerals  underneath  the  land  already  conveyed 
unless  such  minerals  belong  to  a  lode  which  apexes  on  land  to  the  surface 
of  which  the  Junior  locator  has  title. 
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Montana  Ore  Purchasing  Co.  j:  Boatou  A  Montana  Can.  Coal  i(  Bilrcr 
Min.  Co.,  27  Mont.  2S8.  70  Pac.  1114  (1902),  modified  27  Mont.  536,  71  Pac. 
1005  (1903).  The  Johnstown  and  Rnrus  were  botb  patented  claims.  The 
patent  Tor  tbe  Itarue  excluded  the  ground  in  conflict  between  Ihem;  and 


the  owner  of  tbe  Johnstown  conveyed  to  the  owner  of  the  Hams  lUe  iwrtloii 
A'  B  G  D  E  F.  Tbe  plaluUff  being  the  owner  of  tbe  Rarus  and  tbe  "con- 
vej'ed  portion"  brought  action  against  tbe  defendant ;  who  owned  the 
Johnstown  and  the  Pennsylvania,  to  quiet  title  to  the  veins  which  apexod 
In  the  "conveyed  portion"  on  their  dip  beneath  the  surface  of  those  clalnu. 
The  plaintllf  claimed  to  he  entitled  to  these  veins  on  thetr  dip  and  along 
tbe  strike  between  perpendicular  planes,  one  parallel  with  the  east  line 
of  the  Johnstown  at  a  point  where  tlie  veins  pass  through  its  south  side 
line  and  the  other  through  the  line  E  F,  extended  In  Its  own  direction  until 
It  meets  the  went  end  line  of  the  Johnstown  erctended,  and  thence  In  the 
direction  of  that  line.  This  claim  was  in  accordance  with  the  conclusion 
reached  In  Boston  4  M.  Consol.  Copper  &  Sliver  Co.  v.  Montana  Ore  Pur- 
chnxing  Co.,  f-0  Fe<1.  51*0  (see  page  407,  above).  Tbe  court  here,  liowever, 
declined  to  follow  that  case. 

"As,  In  a  conveyance  of  Bgrlcidtural  lands  or  town  lots,  everything  Is 
presumed  to  lie  granted  which  is  necessary  to  the  enjoyment  of  the  spedos 
of  property,  without  specific  deecrlptlon,  so  by  a  deed  to  a  quartz  clslm, 
or  a  definite  portion  thereof,  as  such,  everything  necessary  lo  the  proper 
and  full  enjoyment  of  that  species  of  property  will  be  presumed  to  have 
been  conveyed,  unless  there  be  employed  specific  words  showing  the  Inten- 
tion of  the  grantor  to  make  some  reservation.  Extralateral  rights  are 
not  a  mere  Incident  or  appurtenance,  but  a  substantial  part  of  the  propertr 
Itself,  which  la  the  subject  of  the  grant.  They  are  not  susceptible  of  t 
more  definite  description  than  that  contained  In  the  statute,  whlcb  the 
patent  follows,  because  the  conditions  beneath  the  surface  cannot  be 
ascertained  prior  to  the  Issuance  of  the  patent;  but  we  apprdiend  that  tbey 
would  pass  from  the  government  to  the  grantee  under  a  patent  to  a  qnsrtx 
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claim,  as  such,  by  virtue  of  the  provisions  of  the  statute,  even  though  the 
patent  contained  no  express  reference  to  them  whatever.  In  the  first  deed 
mentioned,  it  was  evidently  the  intention  of  the  grantors  to  grRut  no  lesd 
a  right  than  they  would  themselves  obtain  under  the  pat^it  which  they 
had  applied  for,  because  the  language  expressly  says  so.  They  were  con- 
veying a  i>ortlon  of  the  Johnstown  claim,  including  a  definite,  fixeil  iK)rtiou 
of  the  apex  of  the  vein  along  its  strike.  They  must  therefore  be  conclu- 
sively presumed,  in  the  absence  of  words  of  express  reservation,  to  have 
intended  to  convey  whatever  oth^  substantial  property  rights  were 
attached  to  such  portion  of  the  apex.  The  Immediate  grantor  of  the 
plaintiff  therefore  obtained  all  the  rights  which  he  would  have  obtained 
by  a  patent  directly  to  himself.  The  second  deed  omits  any  reference  to 
the  veins,  or  the  dips,  spurs  and  angles  thereof,  but  it  is  apparent  there- 
from that  the  parties  were  dealing  with  the  property  as  quartz  mining 
property, — that  is,  as  a  definite  portion  of  the  'Johnstown  quartz  lode  min- 
ing claim;*  and  from  what  has  already  been  said,  the  preeuuiptiou  must 
obtain  that  the  grantor  iuteude<l  to  part  with  all  his  right,  title,  interest  and 
estate  therein,  of  whatever  character  and  description.  Hence  the  in- 
evitable conclusion  that  the  plalntilf  is  vested  with  the  rights  obtained  by 
the  pataitees  of  the  Johnstown  claim,  and  have  such  rights  upon  the 
veins  extralaterally,  as  belong  to  the  apex  embraced  within  the  end  lines 
of  the  conveyed  portion. 

'The  fact  that  the  end  lines  of  the  conveyed  portion  were  fixed  as  they 
were  does  not,  standing  alone,  justify  the  conclusion  that  the  grantors  of 
the  plalntilf  intended  thereby  to  limit  or  control  in  any  way  the  extralateral 
rights  as  between  the  grantees  of  the  different  portions  of  the  claim." 

*'In  the  absence  of  any  agreement,  express  or  Implied,  we  think  the  char- 
acter of  the  property  should  control,  and  that  only  such  extralateral  rights 
are  conveyed  as  appertain  to  the  portion  of  the  apex  embraced  within  the 
boundaries  of  the  conveyed  portion,  bounded  by  planes  parallel  with  the 
end  lines  of  the  claim  as  patented.  This  theory  seems  to  us  to  be  entirely 
just,  and  at  the  same  time  to  avoid  the  result  that  would  follow  from  the 
view  contended  for  by  the  plaintiff;  that  is,  that  the  extralateral  rights 
conveyed  are  left  to  depend  entirely  upon  the  subsequent  ascertainment 
of  the  direction  of  the  dip."  The  court  accordingly  fixed  the  west  end 
planes  in  the  direction  of  the  line  L  M,  at  the  points  where  the  different 
veins  passed  through  the  line  E  F. 

On  rehearing,  the  court  held  that  the  fact  that  the  direction  of  the  dip 
of  the  veins  was  known  at  the  time  of  the  conveyance,  taken  in  considera- 
tion with  other  circumstances,  justified  the  conclusion  "that  the  line  E  IT 
was  fixed  by  the  parties  as  the  utmost  limit  to  which  the  rights  of  the 
grantees  should  extend  along  the  strike  of  the  veins  conveyed,  and  that  they 
should  have  all  the  rights  thereon  extralaterally  which  the  grantors  had. 
The  portion  of  the  veins  cut  off  by  the  vertical  plane  along  the  line  E  F 
thereby  became  a  conventional  apex  for  the  portion  of  the  veins  between 
the  point  E  and  the  points  at  which  they  respectively  cross  the  line  F  E." 
The  decree  was  accordingly  modified  by  limiting  the  extralateral  rights  of 
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the  plaintiff  by  vertical  planes  in  the  direction  of  the  line  F  E  to  the  point 
E,  and  thence  in  the  direction  of  E  Q  extended. 

Maloney  v.  King,  30  Mont.  158,  76  Pac.  4  (1904).  The  owners  of  a  min- 
ing claim  are  prima  facie  entitled  to  everything  beneath  the  surface  thereof, 
and  under  such  prima  facie  title  can  prevent  the  intrusion  of  any  one  not 
showing  a  paramount  right  to  enter  within  the  vertical  planes  of  their 
boundaries. 

Hdnze  V.  Boston  d  Montana  Consol.  Coal  d  Silver  Min.  Co.,  30  Mont 
484,  77  Pac.  421  (1904),  affirming  26  Mont  265,  67  Pac.  1134.  The  opinion 
of  an  engineer  that  if  a  vein,  having  its  apex  in  another  location,  continues 
lo  dip  at  the  same  angle  from  certain  points  where  it  is  exposed  in  the 
upper  levels  in  that  location,  it  will  enter  the  adjoining  claim,  is  not 
sufficient  to  overcome  the  presumption  that  the  owner  of  the  latter  claim 
owns  the  ores  found  beneath  its  surface.  "This  presumption  is  not  to  be 
overturned  by  speculative  conjecture  or  even  intelligent  guess." 

Nevada. 

Southern  Nevada  Gold  d  Silver  Min,  Co.  v.  Holmes  Min.  Co.,  27  Nev. 
ICC,  73  Pac.  759,  103  Am.  St.  Rep.  759  (1903).  Where  the  side  lines  of  a 
claim  as  located  run  crosswise  of  the  vein,  the  side  lines  become  the  end 
lines  of  Che  claim,  and  its  owner*s  extralateral  rights  are  limited  to  the 
ore  within  the  planes  of  what  he  has  located  as  side  lines. 

The  right  given  by  the  statute  to  follow  a  ledge  beyond  the  side  lines 
of  the  ( laiui  is  a  right  to  follow  it  downward  and  not  to  follow  it  laterally 
or  along  its  strike.  "If  the  defendant  entered  upon  a  ledge  having  its  apex 
within  the  exterior  boundaries  of  plaintiflTs  location,  and  extracted  ore 
therefrom  between  the  planes  drawn  vertically  downward  through  the 
end  lines  of  said  location,  the  right  of  the  plaintiff  to  recover  damages 
for  such  acts  would  not  be  affected  by  proof  merely  that  the  place  from 
which  such  ore  was  extracted  could  be  reached  by  going  continuously 
through  ledge  matter  from  a  ledge  having  its  apex  within  the  exterior 
boundaries  of  a  prior  location  belonging  to  the  defendant.  In  order  that 
such  proof  should  avail  the  defendant,  it  must  further  appear  that  such 
passage  from  the  apex  of  defendant's  ledge  is  made  continuously  downward 
on  the  dip  of  that  ledge;  and  if  any  portion  of  such  passage  must 
necessarily  be  made  either  upward  or  laterally  along  the  strike,  then  the 
plaintifTs  right  to  recover  is  not  affected."  If  there  were  two  ledges  which 
united  on  their  dip,  the  fact  that  one  could  be  reached  in  ore  or  ledge 
matter  from  the  other  below  the  point  of  union  does  not  prove  that  they 
are  one  ledge  above  that  point. 

Golden  v.  Murphy,  27  Nev.  370,  75  Pac.  625  (1904).  "If  small  pieces  of 
quartz,  narrow  seams,  and  little  pockets  of  ore  embodied  in  porphyry  be 
deemed  sufficient  to  sustain  a  location,  we  do  not  understand  that  they  give 
the  owner  any  greater  rights  against  veins  apexing  on  other  claims  dipping 
under  this  ground  then  he  would  have  if  his  location  were  based  upon  a 
substantial  and  well-defined  ledge.    In  either  case  he  would  be  entitled  to 
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all  veiiiB  which  apexed  within  the  boundaries  of  his  claim,  and  in  neither 
would  he  have  any  right  to  those  existing  between  walls  apexing  in  the 
locations  of  other  claimants,  on  the  theory  applied  to  blanket  ledges,  and 
also  prevailing  in  regard  to  others  under  the  civil  law." 

Golden  v.  Murphy,  103  Pac.  394  (1909).  Counsel  contended  that  no 
extralateral  right  can  legally  exist  through  a  mineralissed  hanging  and 
footwall  formation  which  is  sufficiently  mineralissed  to  sustain  a  mining 
location  and  to  induce  the  miner  and  prospector  to  expend  his  time  and 
money  in  exploration  thereof,  even  though  experts  detect  walls  to  any 
formation  which  they  call  an  independent  vein  coursing  through  such 
mineralized  formation.  They  fail  to  distinguish  between  what  is  sufficient 
in  law  to  constitute  a  discovery  and  what  constitutes  a  vein.  It  cannot 
be  said  that  a  vein  containing  valuable  ore  and  having  well  defined  walls, 
which  are  a  part  of  a  mineralized  zone,  carrying  small  values,  but  which 
are  sufficient  to  support  a  location,  cannot  be  regarded  as  distinct  troin 
the  mineralized  zone. 

What  value  the  filling  of  the  vein  should  have  is  a  matter  not  devoid 
of  difficulty,  and  no  standard  has  or  probably  ever  will  be  devised. 

"It  must  necessarily  depend  upon  the  characteristics  of  the  district  or 
country  In  which  the  vein  or  lode,  in  any  particular  Instance  claimed  to 
exist,  is  located,  and  upon  the  character  as  to  boundaries  of  the  vein  itself. 
If  the  country  rock  or  the  general  mass  of  the  mountain  outside  of  the 
limits  of  the  vein  is  wholly  barren,  slight  values  of  the  vein  material 
would  seem  to  satisfy  the  law;  but  if  on  the  other  hand  the  rock  of  the 
district  generally  carries  values,  then  undoubtedly  the  values  in  the  vein 
material,  where  the  boundaries  of  the  vein  are  not  well  or  not  at  all 
defined,  either  on  the  surface  or  at  depth,  should  be  in  excess  of  those  of 
the  country  rock,  else  there  can  be  no  line  of  demarcation,  nor,  where  the 
rock  is  generally  broken,  shattered  and  fissured,  anything  to  separate  it 
from  the  adjacent  country.  Values,  therefore,  of  the  filling  of  a  vein 
must  be  considered  with  special  reference  to  the  district  where  the  vein 
or  lode  is  found." 

"The  mineral  zone  in  question  in  this  case  is  described  as  country  rock 
cut  by  a  series  of  independent  ledges  of  an  approximately  parallel  dip,  any 
one  of  which  ledges  has  its  entire  system  of  walls.  Within  this  country 
rock,  comprising  the  mineral  zone,  at  *wlde  intervals,  as  you  would  find 
in  the  bedding  and  cracks  of  any  rock,*  are  found  *quartz  seamlets.'  The 
fact  that  the  Canyon  ledge  passes  through  a  mineral  zone  of  this  character 
does  not,  we  think,  make  it  an  inseparable  part  of  the  general  mass  of 
rock  comprising  the  zone,  but  upon  the  contrary,  it  may  be  regarded 
separate  and  distinct  therefrom  and  may  be  followed  upon  its  dip." 

Utah. 

Hayes  v.  Lavagnino,  17  Utah,  185,  53  Pac.  1029  (1808).  Geologists,  when 
accurately  speaking,  apply  the  terms  "vein"  and  "lode"  to  a  fissure  in  the 
earth's  crust  filled  with  mineral  matter.    But  "the  practical  miner  has  paid 
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little  attention  to  the  scientific  definitions  of  these  terms.  As  to  the  term 
iode',  it  has  been  said  that  the  miners  made  the  first  definition,  and 
that  as  used  by  them,  before  defined  by  any  authority,  it  simply  meant 
whatever  they  could  follow,  expecting  to  find  ore, — that  formation  by  which 
a  miner  could  be  led  or  guided.  This  is  implied  by  Its  derivation;  the 
term  being  a  variation  of  the  verb  iead'.  The  word  *vein\  with  the  miner, 
means  practically  the  same  thing.  By  him  the  two  terms  are  used,  inter- 
changeably or  together,  to  mean  some  formation  within  which,  or  followlni; 
which,  he  can  find  ore,  and  outside  of  which  he  cannot  exi^ect  to  find  it. 
The  fissure,  therefore,  and  its  walls  are  of  importance,  in  the  business  of 
mining,  only  as  defining  the  boundaries  within  which  miners  may  reason- 
ably expect  to  find  ore." 

Strickley  r.  Hill,  22  Utah,  257,  C2  Pac.  893,  83  Am.  St.  Rep.  786  (1900). 
Although  when  adjoining  owners  and  theii;  predecessors  in  interest  occupy 
land  to  a  given  line,  and  treat  such  line  as  a  boundary  between  their 
resi)ective  lots  for  20  years,  neither  can  thereafter  claim  beyond  such  line; 
and  although  a  parol  agreement  long  acquiesced  in,  to  settle  a  boundary 
between  adjoining  owners,  being  the  result  of  an  honest  attempt  to  fix 
the  true  Iwundary  line,  according  to  w^hich  the  parties  and  their  pre- 
decessors have  actually  occupied,  and  made  improvements  with  reference 
thereto,  though  the  time  hns  not  been  sufllcient  to  establish  a  bar  under 
the  statute  of  limitations,  will  work  an  estoppel,  yet  a  recent  parol  agree- 
ment between  parties  fixing  the  boundary  line  between  unpatented  min- 
ing claims  is  void  under  the  statute  of  frauds,  and,  under  the  circumstances 
shown,  could  not  bind  the  government. 

Grand  Central  Min.  Co.  r.  Mammoth  Min.  Co,,  29  Utah,  490,  83  Pac. 
648  (1905).  There  is  a  presumption  of  ownershiip  in  every  locator  as  to 
the  territory  covered  by  his  location,  and  within  his  own  lines  he  will 
be  regarded  as  the  owner  of  all  valuable  deposits,  until  some  one  shall 
show  by  preponderance  of  testimony  that  such  deposits  belong  to  another 
lode  having  its  apex  elsewhere. 

One  who  claims  extra  lateral  rights  has  the  burden  of  proving  not  only 
that  the  apex  and  strike  of  the  vein  are  within  the  boundaries  of  his  claim 
but  that  between  planes  drawn  vertically  downward  through  liis  end 
lines  the  vein  from  its  apex  on  its  dip  is  continuous,  that  the  continuity 
extends  to  and  through  the  contestant's  ground  and  that  the  ore  bodies 
claimed  form  a  part  of  such  vein. 

A  patent  to  a  mining  claim  raises  a  conclusive  presumption  that  there  is 
an  apex  of  a  vein  within  the  patented  ground;  but  there  is  no  presump- 
tion that  it  is  the  apex  of  the  vein  in  dispute,  or  that  such  vein  embraces 
ore  outside  the  side  lines  of  the  claim. 

"In  all  these  definitions  (of  a  lode  in  the  Eureka  Case,  Iron  Silver  M. 
Co.  V.  Cheesman,  and  I'.  S.  v.  Iron  Silver  M.  Co.,  see  vol.  1.  pp.  445, 
450,  487),  the  essential  elements  of  a  vein  are  mineral  or  mineral  bearing 
rock  and  boundaries,  and  no  doubt,  when  one  of  these  elements  is  well 
established,  very  slight  evidence  may  be  accepted  as  to  the  existence  of 
the  other.    It  would  seem,  therefore,  that  where  one  claims  extralateral 
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rights  uuder  the  acts  of  Congress,  bectiuse  of  a  velu  existing  aud  aiiexiiig 
In  his  ground,  but  which  has  no  well  defined  boundaries,  he.  when  his 
claim  is  controverted,  must,  in  order  to  exercise  such  rights,  show  a  ledge 
or  body  of  mineral  or  mineral  bearing  rock  of  such  value  as  will  distinguish 
it  from  the  country  rock,  or  from  the  general  mass  of  the  mountain.  The 
material  must  in  texture  and  value  be  such  as  to  show  the  existence  of  a 
vein,  and  the  mere  fact  ♦  ♦  ♦  that  the  rock  is  broken,  shattered, 
and  fissured  aud  mixed  with  calcareous  substance,  althougn  it  may  show 
a  conglomerate  mass  does  not  establish,  in  the  sense  of  the  statute,  a  vela. 
When,  however,  the  walls  or  l>ouudarle8  are  well  defined,  the  vein  dlfl'eren- 
tiated  from  the  adjacent  countrj*,  and  the  kind  of  material  mentioned  con- 
stitutes the  filling,  evidence  of  slight  value  in  mineral  avIII,  it  seems,  be 
sufildent. 

**It  is  insisted  for  the  api)ellant,  however,  that  a  *lode,  within  the  meaning 
of  the  statute,  is  whatever  the  miner  can  follow  with  a  reasonable  expecta- 
tion of  finding  ore' ;  that,  though  he  sees  no  ore,  yet,  if  he  sees  gangue  and 
vein  matter,  he  discovers  the  lode;  and  that  whatever  material  would  be 
sufficient  to  render  valid  a  location  thereon  would  be  sutficient  evidence 
of  ai)ex  to  justify  one  in  following  therefrom  downwards,  beyond  the  side 
lines  of  the  location,  in  the  same  kind  of  material,  to  and  beneath  the 
surface  of  his  neighbor's  property.  We  do  not  thus  interpret  the  law. 
What  may  constitute  a  sufficient  discovery  to  warrant  a  location  of  a  claim 
may  be  wholly  inadequate  to  Justify  the  locator  in  claiming  or  exercising 
any  rights  reserved  by  the  statutes.  What  constitutes  a  discovery  that  will 
validate  a  location  is  a  very  different  thing  from  what  constitutes  an  apex, 
to  which  attaches  the  statutory  right  to  invade  the  possession  of  and 
appropriate  the  property  which  is  presumed  to  belong  to  an  adjoining 
owner.  The  question  of  a  sufficient  discovery  of  a  vein,  or  of  the  validity 
of  a  notice  of  location,  upon  which  the  cases  cited  by  the  appellant  on  this 
point  are  authority,  is  substantially  different  from  one  relating  to  the 
continuity  of  a  vein  on  Its  dip  from  the  apex,  and  which  tests  the  rights 
of  the  undisputed  owner  of  the  surface  to  what  lies  underneath  and  within 
his  own  boundaries.  It  Is  the  object  and  policy  of  the  law  to  encourage 
the  prospector  and  miner  in  their  efforts  to  discover  the  hidden  treasures 
of  the  mountains,  and  therefore,  as  between  confilctlng  lode  claimants,  the 
law  is  liberally  construed  in  favor  of  the  senior  location;  but  where  one 
claims  what  prima  facie  belongs  to  his  neighbor,  because  of  an  apex  in  the 
claimant's  location,  a  more  rigid  rule  of  construction  against  the  claimant 
prevails,  and,  as  we  have  already  observed,  he  has  the  burden  to  show, 
not  merely  that  the  vein  on  its  dip  may  include  the  ore  bodies  in  the 
adjoining  ground,  but  that  in  fact  it  does  so  Include  them.  Tntil  he  estab- 
lishes such  fact  beyond  reasonable  controversy,  he  has  no  rights  outside 
his  side  lines  in  another's  ground." 

"Reverting  to  the  characteristic  of  a  vein  or  lode,  appearing  from  the 
definitions  above  quoted,  that  its  filling  must  consist  of  a  body  of  mineral 
or  mineral  bearing  rock,  what  value  such  material  should  contain  is  a 
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matter  not  devoid  of  difficulty,  and  no  standard  of  value  applicable  to  all 
such  cases  has  yet,  and  probably  never  will,  be  devised.  It  must  necessarily 
depend  upon  the  characteristics  of  the  district  or  country  in  which  the 
vein  or  lode  in  any  particular  instance  claimed  to  exist  is  located,  and  upon 
the  character,  as  to  boundaries,  of  the  vein  itself.  If  the  country  rock, 
or  the  general  mass  of  the  mountain  outside  of  the  limits  of  the  vein.  Is 
wholly  barren,  slight  values  of  the  vein  material  would  seem  to  satisfy  the 
law;  but  If,  on  the  other  hand,  the  rock  of  the  district  generally  carries 
values,  then  undoubtedly  the  values  in  the  vein  material,  where  the 
boundaries  of  the  vein  are  not  well  or  not  at  all  defined,  either  on  the 
surface  or  at  depth,  should  be  in  excess  of  those  of  the  country  rock,  else 
there  can  be  no  line  of  demarcation,  nor  where  the  rock  is  generally  broken, 
shattered  and  fissured,  anything  to  separate  it  from  the  adjacent  country. 
Values,  therefore,  of  the  filling  of  a  vein,  must  be  considered  with  special 
reference  to  the  district  where  the  vein  or  lode  is  found.  It  is  likewise 
as  to  a  definition  of  a  vein  or  lode." 


Land  Office  Decisions. 

The  ruling  in  Silver  Queen  Lode,  16  L.  D.  186  (see  vol.  1,  p.  472),  doeu 
not  govern  a  case  in  which  a  conflicting  patented  placer  does  not  Inter- 
sect the  lode  claim,  but  extends  unto  the  lode  claim  and  Intersects  the 
apex  of  the  lode.  In  such  a  case,  where  the  vein  dips  out  of  the  placer 
ground,  the  apex  for  the  purposes  of  discovery  and  purchase  is  that  portion 
of  the  vein  which  would  constitute  its  actual  apex,  if  it  had  no  existence 
In  the  placer  ground.  Woods  v,  Holden,  26  L.  D.  198  (1898),  affirmed  27 
L.  D.  375  (1898),  28  L.  D.  24  (1899). 

A  lode  location  based  on  a  discovery  on  one  side  of  an  Intersecting  mill 
site  is  not  good  as  to  the  ground  on  the  other  side  of  said  mill  site.  The 
latter  is  presumed  to  be  nonmineral  and  the  lode  Is  consequently  presumed 
not  to  extend  through  it.    Mahcl  Lode,  26  L.  D.  675  (1898). 

A  Junior  lode  location  is  not  Invalidated  because  its  end  lines  and 
corners  are  laid  within  or  upon  the  surface  of  a  senior  valid  location 
(Del  Monte  Min.  Co.  v.  Last  Chance  Mln.  Co.,  171  U.  S.  55,  43  Law.  Ed. 
72).    HaUett  d  Uamhurg  Lodes,  27  L.  D.  104  (1898). 

Entry  will  be  allowed  of  two  overlapping  claims,  located  and  held  by  the 
same  party  and  resting  on  separate  discoveries  of  parallel  veins,  although 
the  discovery  in  the  Junior  location  was  made  within  the  limits  of  the 
senior  location,  where  tlie  overlap  is  excluded  from  the  survey  of  the 
latter.  The  later  location  will  be  treated  as  an  abandonment  of  the  earlier 
to  the  extent  of  the  overlap.  The  rule  that  a  location  based  on  a  discovery 
within  the  limits  of  a  prior  existing  valid  location  is  void  is  not  applicable 
where  both  locations  are  made  by  the  same  person.  Oolden  Link  Min. 
Leasing  d  Bonding  Co,,  29  L.  D.  384  (1899). 

Application  for  patent  for  a  lode  claim  will  not  be  allowed  where  the 
claim  is  divided  into  two  parts  by  an  Intersecting  patented  mill  site.    But 
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tbe  applicant  will  be  given  the  prlTllege  of  electing  which  part  he  will 
retain  by  showing  a  discovery  thereon  and  the  necessary  expenditure 
thereon.  Paul  Jones  Lode,  28  L.  D.  120  (1899).  (But  see  31  L.  D.  359, 
below.) 

As  to  fraction  caused  by  intersecting  lode  claims,  see  Hidden  Treasure 
Lode,  29  L.  D.  15G,  on  page  414,  above. 

I'he  end  line  of  a  survey  of  a  lode  claim  may  be  laid  upon  the  surface 
of  a  prior  location  In  order  to  hold  land  embraced  within  the  lines  of  a 
valid  location,  but  In  case  the  prior  location  is  excluded  the  end  line  may 
not  be  placed  beyond  the  point  where  the  lode  in  its  onward  course  or 
strike  intersects  the  exterior  boundary  of  the  excluded  ground.  Stranger 
Lode,  28  L.  D.  321  (1899). 

In  view  of  the  decision  In  Del  Monte  Mining  &  M.  Co.  v.  Last  Chance 
Min.  &  M.  Co.,  171  U.  S.  55,  43  Law.  Ed.  72,  the  department  will  no  longer 
enforce  the  requirement  that,  where  the  lode  Intersects  the  exterior 
boundary  of  a  prior  valid  claim,  the  end  line  must  not  be  established  be- 
yond such  intersection.  The  lines  of  the  claim  may  be  laid  out  upon  the 
surface  of  a  valid  senior  location,  and  the  locator  will  be  entitled  to 
patent  for  all  of  the  land  included  in  his  lines,  excepting  therefrom  the 
senior  locations.    Hustler  v,  New  Year  Lode  Claims,  29  L.  D.  668  (1900). 

The  decision  in  the  Del  Monte  case  is  extended  by  the  department  to  cases 
i  where  the  senior  locations  have  been  patented.    The  lines  of  a  claim  may 

be  laid  out  within,  upon  or  across  the  surface  of  patented  lode  claims  for 
the  purpose  of  claiming  the  free  and  unappropriated  ground  within  such 
lines  and  the  veins  apexing  therein,  and  of  defining  and  securing  extra- 
lateral  rights  upon  such  veins.  "The  location  or  survey  lines  of  a  claim 
are  not  in  themselves  any  part  of  the  claim  or  property  for  which  a 
patent  is  sought,  but  are  only  used  to  describe,  define  and  limit  property 
rights  in  the  claim.  What  matters  it  then  to  the  government,  in  tho 
issue  of  patent,  where  the  lines  of  a  lode  location  have  been  placed,  so 
long  as  no  property  belonging  to  another  is  claimed,  and  the  property  to  be 
patented  is  accurately  described,  and  the  lines  do  not  embrace  any  larger 
area  of  surface,  claimed  and  excluded,  than  the  law  permits,  and  if  laid 
within,  upon  or  across  private  land,  the  same  was  done  openly  and  not 
contrary  to  the,  will  and  rights  of  the  private  owner?"  Hidee  Chid  Min. 
Co.,  30  L.  D.  420  (1901). 

The  lines  of  a  claim  may  be  laid  within,  upon  or  across  not  only  patented 
lode  claims,  but  also  patented  agricultural  lands,  for  the  purpose  and 
subject  to  the  conditions  stated  in  the  last  case  above.  Alice  Tjode  Min, 
Claim,  30  L.  D.  481  (1901). 

Where  a  valid  location  of  a  lode  mining  claim  has  been  made,  the  sub- 
sequent exclusion  by  the  locator  from  his  entry  of  a  conflict  with  a  placer 
location  does  not  constitute  a  waiver  by  the  locator,  In  the  absence  of  other 
evidence,  of  its  right  to  the  entire  surface  not  excluded  and  to  extralateral 
rights  to  any  veins  ai)exlng  therein.  Vulcano  Lode  Min,  Claim,  30  L.  D. 
482  (1901). 
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The  miuing  statutes  do  uot  contemplate  that  vein  or  lode  deposits  may  be 
located  and  patented  indejiendently  of  the  surface  ground  connected  with 
and  contalnhig  or  overlying  them.  An  exception  from  a  patent  of  surface 
ground  excepts  also  all  veins  or  lodes  beneath  such  surface  having  their 
tops  or  apexes  within  the  vertical  lines  thereof  (Montana  Ore  Purchasin;^ 
Co.  V.  Boston  &  Montxina  Consol.  Copper  &  Silver  Min.  Co.,  20  Mont. 
336,  51  Pac.  159,  followed).    Lellie  Lode  Min.  Claim,  31  L.  D.  21  (1901). 

It  follows  from  the  decision  in  Alice  Lode  Mining  Claim,  above,  that 
an  application  for  patent  to  a  lode  mining  claim  may  embrace  ground 
lying  on  opi)oslte  sides  of  an  intersecting  i)a tented  mill  site,  provided  the 
lode  upon  which  the  location  is  based  is  actually  discovered  in  both  parts 
of  the  claim.  Paul  Jones  Lode,  31  L.  D.  359  (1902),  modifying  28  L.  D. 
120,  above.  (A  result  of  this  case  is  to  overrule  Michael  Howard,  15  L. 
D.  504,  vol.  1,  p.  472.) 

A  location  based  upon  a  discovery  upon  the  dip  of  a  vein  whose  apex 
lies  within  the  lines  of  a  prior  claim  is  invalid.  The  land  department  has 
jurisdiction  to  inquire  whether  a  claim  for  which  application  for  patent 
has  been  made  is  based  u|)on  such  a  discovery.  The  question  having  been 
raised  by  protest  to  the  application,  it  is  the  duty  of  the  department  to 
determine  it.  "The  question  is  not  one  within  the  exclusive  Jurisdiction 
of  the  aiurts.  Controversies  committed  to  the  courts  for  determination  are 
those  l)etween  adverse  claimants  to  possession  under  conflicting  locations 
of  the  same  land,  and  those  only.  This  is  not  such  a  case."  Bunker  Hill 
d  Sullivan  Min.  d  Concentrating  Co.  v.  Shoshone  Min,  Co.,  33  I^.  D.  142 
(1904). 

Where  a  claim  is  locnted  upon  a  blanket  vein,  the  lode  line  may  not  be 
extended  in  a  zigzag  form  so  as  to  make  the  distance  between  the  side  lines 
exceed  six  hundred  feet.  The  claim  here  was  located  so  that  one  end  line 
was  over  800  feet  long  and  the  other  two-tenths  of  a  foot  and  a  large  part 
of  the  claim  more  than  COO  feet  wide.  An  amended  survey  was  ordered 
so  that  the  end  lines  might  be  established  according  to  law  and  the  width 
reduced  to  the  legal  limits.  "Neither  of  these  lines  can  be  considered  an 
end  line  within  the  meaning  of  the  statute.  As  vein  or  lode  claims  may  not 
be  located  to  exceed  six  hundred  feet  in  width,  it  is  manifestly  not  within 
the  contemplation  of  the  statute  that  an  end  line  in  casQ  of  a  blanket 
vein,  such  as  is  here  involved,  may  exceed  that  distance  in  length."  *The 
end  lines,  required  in  all  cases  to  be  parallel  to  each  other,  are  important 
features  of  a  vein  or  lode  location,  and  the  statute  clearly  contemplates 
that  such  lines  shall  have  substantial  existence  in  fact  and,  in  length,  shall 
reasonably  comport  with  the  width  of  the  claim  as  located."  Jack  Pot 
Lode  Min.  Claim,  34  L.  D.  470  (1906)  ;  Belligerent  d  Other  Lode  Min. 
Claims,  35  L.  D.  22  (1906). 

"That  the  course  of  a  vein  or  lode  as  actually  found  to  exist  in  the  earth, 
either  by  its  outcrop  at  the  surface  or  by  exploration  beneath  the  surface, 
may  rightly  control  or  determine  the  manner  of  the  location,  within  the 
prescribed  limitations  as  to  length,  width  and  end  lines,  there  can  be  no 
doubt;  and  in  order  to  conform  the  location  to  the  actual  course  of  the 
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¥ein  or  lode  the  side  lines  may  be  irr^rular,  and  the  location  is  not  re- 
quired to  be  in  any  particular  form  except  that  the  end  lines  must  be 
straight  and  parallel  to  each  other.  But  it  does  not  follow  that  a  locator 
upon  what  is  known  as  a  blanket  vein,  where  the  ore  body  covers  the  entire 
area  within  the  limits  of  the  side  and  end  lines,  and  the  apex  of  the  vein  is 
therefore  to  be  regarded  as  co-extensive  with  the. space  between  the  side 
linest  and  every  part  or  point  of  such  apex  as  much  the  middle  of  the 
vein  as  any  other  part,  may  assume,  contrary  to  the  fact,  that  an  npexing 
vein  exists  in  certain  portions  of  his  claim  as  distinguished  from  other 
portions,  and  that  the  course  of  such  vein  runs  in  such  irregular  and 
zigzag  manner  as  best  to  suit  his  purposes  in  laying  the  side  and  end  lines 
of  his  location,  whatever  such  purposes  may  be."  Belligerent  d  Other 
Lode  Min.  Claims,  35  L.  D.  22  (1906). 

An  end  line  must  be  in  a  straight  line.  It  may  not  contain  an  angle  so 
as  to  conform  to  the  lines  of  other  claims  upon  which  it  abuts.  Pilot  Hill 
d  Other  Lodes,  35  L.  D.  592  (1907). 

"While  the  law  grants  to  the  locator  and  owner  of  a  vein  or  lode  the 
right  to  follow  such  vein  or  lode  on  its  dip  outside  the  vertical  side  lines 
of  his  location,  no  right  is  granted  him  to  use  the  sub-surface  of  such  out- 
side ground,  when  owned  or  claimed  by  another,  for  the  purpose  of  ex- 
ploring, reiiching  or  developing  other  claims."  Patten  r.  Conglomerate  Min. 
Co,,  35  L.  D.  617   (1907). 

Sandrock  or  sedimentary  sandstone  formation  in  the  general  mass  of  a 
mountain  bearing  gold  is  rock  in  place  bearing  mineral  and  constitutes  a 
vein  or  lode  within  the  pun-iew  of  the  statute,  and  can  be  located  and 
entered  only  under  the  law  applicable  to  lode  deposits.  It  cannot  be  law- 
fully appropriated  or  patented  under  those  portions  of  the  statute  which 
apply  to  placer  claims.    E.  M.  Palmer,  38  L.  D.  294  (1909). 

A  valuable  deposit  of  onyx,  occupying  a  well  defined  fissure  with  clearly 
marked  hanging  and  foot  walls,  and  well  defined  strike  and  dip.  Is  subject 
to  location  under  the  lode  mining  law  (Webb  v.  American  Asphaltum  M. 
Co.,  157  Fed.  203,  followed).  Utah  Onyx  Development  Co.,  38  L.  D.  50 1 
(1910). 

B.    Cross  and  Uniting  Veins. 

p.  472. 

United  States. 

Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co,,  182  IT.  S.  499,  45  Law.  Ed. 
1200  (1901),  affirming  27  Colo.  1,  59  Pac.  607,  83  Am.  St  Rep.  17, 50  L.  R. 
A.  209  (1899).  The  AJax  Company  owned  two  patented  lode  claims,  the 
Mammoth  Pearl  and  Monarch,  adjacent  and  substantially  parallel.  The 
Calhoun  Company  owned  the  Victor  Consolidated,  a  patented  lode  claim 
the  Bide  lines  of  w*hich  intersected  the  side  lines  of  both  the  Mammoth 
Pearl  and  Monarch.     The  Victor  Consolidated  vein  extended  throughout 
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tlie  entire  length  of  that  claim  and  on  its  strike  crossed  the  veins  of  the 
other  two  claims.  The  latter  claims  were  located  prior  to  the  Victor  Con- 
solidated, and  the  patents  therefor  were  issued  prior  to  the  patent  for 
the  Victor  Consolidated. 

It  was  held  that  the  AJax  Company  was  entitled  to  so  much  of  the 
Victor  Consolidated  vein  as  was  within  the  lines  of  the  Mammoth  Pearl 
and  Monarch  and  could  recover  from  the  Calhoun  Company  for  ore  taken  hy 
it  from  that  vein  within  those  lines. 

The  state  courts  after  expressly  overruling  Branagan  v.  Dulaney,  8  Colo. 
408,  8  Pac.  669  (see  vol.  1,  page  475),  and  deciding  that  the  words  "space 
of  intersection"  when  applied  to  the  facts  of  this  case  mean  intersection 
of  the  claims,  said:  "Our  conclusion  is  that  the  provisions  of  sec  233G 
apply  to  locations  made  under  the  act  of  1872,  as  well  as  before,  refer  to 
the  intersection  or  crossing  of  veins  either  upon  their  strike  or  dip;  that 
the  space  of  intersection,  in  determining  the  ownership  of  ore  within  such 
space,  means  either  intersection  of  veins  or  conflicting  claims,  according 
to  the  facts  of  each  particular  case,  and  grants  a  right  of  way  to  the  junior 
claimant  for  the  convenient  working  of  his  mine  through  such  space  upon 
the  veins  (underneath  the  surface)  which  he  owns  or  controls  outside  of 
that  space.  This  construction  renders  the  two  sections  entirely  har- 
monious, gives  effect  to  every  clause  and  part  of  each  and  in  so  far  as 
sec.  2336  regulates  or  in  any  manner  provides  for  rights  as  between  con- 
flicting claims,  it  applies  only  to  intersections  consistent  with  all  the  pro- 
visions of  sec.  2322." 

In  the  federal  court  McKenna,  J.,  states  the  question  involved  thus: 
**Thlrd,  whether  or  not  plaintifl!  in  error  is  the  owner  and  entitled  to  the 
ore  contained  in  the  vein  of  its  Victor  Consolidated  Claim,  within  the 
surface  houndaries  and  across  lode  claims  of  defendant  in  error.' *  He 
then  says:  "The  third  proposition  involves  the  relation  of  sections  2322 
and  2336.  ♦  ♦  ♦  it  presents  for  the  first  time  in  this  court  the  rights 
of  a  junior  location  of  a  cross  vein  within  the  side  lines  of  a  senior  location 
under  section  2336.  Prior  to  the  decision  by  the  Supreme  Court  of  Colorado 
in  the  case  at  bar  that  court  had  decided  that  the  junior  location  was 
'entitled  to  all  of  the  ore  found  on  his  vein  within  the  side  lines  of  the 
senior  location,  except  at  the  space  of  intersection  of  the  two  veins.' 
Branagan  v.  Dulaney,  8  Colo.  408,  8  Pac.  669 ;  Lee  v.  Stahl,  9  Colo.  208, 
11  Pac.  77;  Morgenson  v.  Middlesex  Mln.  &  Mill.  Co.,  11  CJolo.  176,  17  Pac. 
513 ;  Lee  v.  Stahl,  13  Colo.  174,  22  Pac.  436.  In  Coffee  v.  Emlgh,  15  Colo. 
184,  25  Pac.  83,  it  was  held  that  the  rule  laid  down  in  the  forgoing  cases 
had  become  established  law.  The  claims  of  the  plaintiff  in  error  were 
located  after  the  decisions,  and  it  is  contended  that  the  rule  laid  down  by 
them  became  a  rule  of  property  in  the  State,  and  it  is  earnestly  urged  that 
to  reverse  the  rule  now  would  take  from  plaintiff  in  error  that  which  it 
*had  reason  to  believe  was  a  vested  right  in  the  Victor  Consolidated  vein.' 

"There  are  serious  objections  to  accepting  that  consequence  as  determin- 
ative of  our  judgment.  We  might  by  doing  so  confirm  titles  in  Colorado 
but  we  might  disturb  them  elsewhere.    The  statute  construed  is  a  Federal 
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uue,  belog  a  law  not  only  for  Colorado,  but  for  all  the  mining  States,  and, 
therefore,  a  rule  for  all,  not  a  rule  for  one,  must  be  declared.  Besides, 
what  consideration  should  be  given  to  prior  cases,  the  Supreme  Court  of 
the  State  was  better  able  to  judge  than  we  are.  It  may  be  that  the 
repose  of  titles  in  the  State  was  best  effected  by  the  reversal  of  the  prior 
cases.  At  any  rate,  a  Federal  statute  has  more  than  a  local  application, 
and  until  construed  by  this  court  cannot  be  said  to  have  an  established 
meaning.  The  necessity  of  this  Is  illustrated,  if  it  need  illustration,  from 
the  different  view  taken  of  sections  2322  and  2336  in  California,  Arizona 
and  Montana,  from  that  taken  in  the  prior  Colorado  cases.  The  Supreme 
Courts  respectively  of  those  States  and  that  Territory  have  adjudged  a 
superiority  of  right  to  the  cross  veins  to  be  in  the  senior  location.  Mani- 
festly, on  account  of  this  difference  if  for  no  other,  this  court  must  inter- 
pret the  sections  Independently  of  local  considerations.  And  in  doing  so 
we  do  not  find  in  the  sections  much  ambiguity  so  far  as  the  issue  raised 
by  the  record  is  concerned;  indeed,  not  even  much  necessity  for  explana- 
tion. Section  2336  does  not  conflict  with  section  2322,  but  supplements  it 
Section  2336  imposes  a  servitude  upon  the  senior  location,  but  does  not 
otherwise  affect  the  exclusive  rights  given  to  the  senior  location.  It  gives 
a  right  of  way  to  the  junior  location.  To  what  extent,  however,  there  may 
t>e  some  ambiguity ;  whether  only  through  the  space  of  the  intersection  of 
the  veins,  as  held  by  the  Supreme  Courts  of  California,  Arizona  and 
Montana,  or  through  the  space  of  intersection  of  the  claims,  as  held  by 
the  Supreme  Court  of  Colorado  in  the  case  at  bar.  It  is  not  necessary  to 
determine  between  these  views.  One  of  them  is  certainly  correct,  and 
therefore  the  contention  of  the  plaintiff  in  error  is  not  correct,  and  moi'e 
than  that  it  is  not  necessary  to  decide  on  this  record.  A  complete  inter- 
pretation of  the  sections  would,  of  course,  determine  between  those  view.^. 
but  on  that  determination  other  rights  than  those  submitted  for  judgmeiv'' 
may  be  passed  upon,  and  we  prefer  therefore  to  reserve  our  opinion." 
(See  3  M.  A.  S.,  {3142.) 

II.    Placeb  Claims. 

p.  476.  The  locator  of  a  placer  claim  must  not  project  his 
lines  across  ground  included  within  existing  claims,  nor  place 
his  comers  upon  ground  already  appropriated  by  others.  The 
doctrine  of  Del  Monte  Min.  Co.  v.  Last  Chance  Min.  Co.  (page  492, 
above)  is  not  applicable  to  placer  locations.  That  decision  arose 
from  the  necessity  of  preserving  extralateral  rights  to  the 
locators  of  irregular  fractions,  and  can  have  no  reference  to 
locations  as  to  which  questions  of  extralateral  rights  cannot  arise. 
The  placer  locator  can  run  his  lines  along  the  lines  of  adjacent 
claims  without  curtailing  any  rights  derived  from  his  location 
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and  he  must  therefore  do  so.  The  law  requires  him  to  conform 
to  the  public  surveys  and  the  rectangular  subdivision  thereof, 
but  he  is  excused  from  a  strict  compliance  with  this  requirement 
when  that  is  impracticable.  Such  impracticability  exists  where 
compliance  would  necessitate  the  placing  of  his  lines  upon  other 
prior  located  claims.  (See  L.  0.  Regulations  30.)  The  latest 
definition  of  the  conformity  required  by  the  statute  is  found  in 
Snow  Flake  Fraction  Placer,  37  L.  D.  250,  below. 

While  it  has  been  finally  decided  that  a  single  discovery  is 
suflScient  to  hold  a  placer  claim  of  whatever  size,  the  mineral 
character  of  the  entire  tract  claimed  is  not  thereby  conclusively 
established.  Inquiry  may  still  be  made  into  the  character  of  any 
part  thereof,  and  if  such  a  part  amounting  to  a  legal  subdivision 
is  shown  to  be  nonmineral,  it  will  be  excluded  by  the  land  depart- 
ment from  the  entry.  And  it  also  follows  that  the  placer  loca- 
tion does  not  prevent  the  appropriation  of  such  subdivision  by 
others  as  being  nonmineral. 

United  States. 

Webb  V.  American  Asphaltum  Min.  Co.,  84  C.  C.  A.  651,  157  Fed.  2CKX 
<1907).    Stii  Circ.    See  this  case  ou  imj?e  508,  above. 

Stenfjcld  t\  Espe,  171  Fed.  825  (1909).  9th  Circ.  A  large  number  of 
placer  claims  had  been  validly  located  so  as  to  leave  irregular,  interven- 
ing and  noncontiguous  fractions,  which  were  unlocated.  In  order  to 
embrace  these  noncontiguous  fractions  the  plaintiffs  located  an  association 
placer  claim,  laying  the  lines  across  the  surface  of  the  previous  locations. 
This  did  not  amount  to  an  appropriation  which  precluded  subsequent  loca- 
tions of  the  fractions  referred  to.  Rev.  St.  2330  authorizes  an  association 
location  of  contiguous  claims  only.  Claims  not  contiguous  may  not  be 
Joined  in  a  single  location. 

The  ruling  in  Del  Monte  Min.  &  M.  Co.  v.  Last  Chance  Min.  &  Mill.  Co.. 
171  r.  S.  55,  43  Law.  Ed.  72  (pee  page  492,  above),  is  base<l  ui)on  con- 
siderations which  have  no  application  whatever  to  placer  locations.  L'l 
the  placer  mine  the  surface  is  the  thing  located,  and  the  possession  of  the 
surface  is  absolutely  essential  to  the  mining  operations.  In  order  to 
obtain  the  surface  that  is  open  to  location,  there  is  no  necessity  to  invade 
the  surface  of  other  claims  or  to  place  boundary  lines  thereon.  The 
decision  in  Rial  to  No.  2  Placer  Min.  Claim,  34  L.  D.  44,  is  not  assente<l 
to.  The  defendants  found  the  land  in  controversy  unmarked  and  un- 
occupied, surrounded  by  other  valid  claims.  Th^  bad  the  right  to  assume 
that  it  was  vacant  and  unappropriated.  It  would  be  an  Intolerable  burden 
if  the  prospector  who  finds  such  an  unoccupied  parcel  of  land  were  re- 
quired to  search  the  surrounding  country  to  ascertain  whether  the  locators 
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of  an  association  claim  had  placed  four  posts  a  half  mile  distant  from 
each  other  with  the  intention  of  appropriating  segregated  fractions  of  land 
lying  hetween  the  boundaries  of  existing  claims. 

California. 

McCann  v.  McMillan,  129  Cal.  850,  62  I'ac.  31  (1000).  It  is  immaterini 
that  a  deposit  of  borax  is  improiierly  located  as  a  lode  claim  instead  of  a 
•placer  claim,  because  the  same  acts  are  required  to  be  performed  in  either 
ease,  and  a  valid  location  of  a  lode  claim,  therefore,  would  be  also  a  valid 
location  of  a  placer  claim. 

Cranes  Gulch  Min.  Co.  v.  Bherrer,  134  Cal.  3ri0,  66  Pac.  487,  SO  Am.  St. 
Aep.  270  (1001).  Under  the  act  of  Congress  of  July  9,  1870,  a  placer 
patent  could  contain  no  reservations,  and  the  patentee  was  entitled  even  to 
known  lodes  therein.  These  are  excepted  from  placer  patents  under  the 
act  of  1S72.    See  this  case  also  on  page  422. 

Kern  Oil  Co.  v.  Crawford,  143  Cal.  298,  70  Pac.  Ill,  3  L.  R.  A.  (X.  S.) 
993  (1S)03).    See  this  ease  ou  page  205. 

Mitchell  r.  Hutchinson,  142  Cal.  404,  76  Pac.  55  (1904).  Placer  claims 
•are  required  to  conform  to  the  lines  of  the  public  survey  only  where  such 
conformity  is  reasonably  practicable ;  it  is  sufficient  if  they  conform  to  such 
lines  as  nearly  as  is  reasonably  practicable.  Nonconformity  Avas  .excused 
where  the  claim  covered  an  old  river  channel,  and  in  ovder  to  take  in  this 
4;hannel,  which  was  valuable  for  minerals,  and  not  include  ground  of  no 
value  for  mining  purposes,  the  location  could  not  conform  to  the  lines  of 
the  public  purvey,  but  did  conform  as  nenrly  as  practicable  to  acc^ompllsh 
that  object. 

Weed  r.  Snook,  144  Cal.  439,  77  Pac.  1023  (1904).  Where  one  has 
located  an  80  acre  placer  claim  on  which  he  had  discovered  oil,  he  cannot 
avail  himself  of  such  discovery  for  the  purpose  of  making  a  consolidated 
filing  upon  these  80  acres  and  an  adjoining  80  acres  upon  which  he  had 
made  no  discovery,  but  upon  which  another  was  in  possession  prospecting 
for  oil. 

Colorado. 

McConaffhy  v.  Doyle,  32  Colo.  92,  75  Pac.  419  (1903).  Where  a  lode 
olaim  is  abandoned  prior  to  the  application  for  a  patent  for  a  placer  claim 
covering  the  same  tract  of  land,  but  no  mineral  had  been  disclosed  in  any 
vein  upon  the  lode  claim  which  would  justify  expenditure  for  the  purpose 
of  extraction,  the  fact  that  there  was  once  such  a  lode  location  does  not 
affect  the  rights  of  the  applicant  for  the  placer  patent. 

Land  Office  Decisions. 

"But  one  discovery  of  mineral  is  required  to  sup)>ort  a  mining  locatl<)M 
under  the  placer  laws  whether  it  be  of  twenty  acres  by  an  individual  or 
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of  IGO  acres  or  less  by  an  association  of  persons."  Union  Oil  Co.,  23  L. 
D.  222,  reversed,  and  Ferrell  v.  Hoge,  19  L.  D.  568,  overruled.  (See  vol. 
1,  p.  482.)     Union  Oil   Co,,  25  L.  D.  351  (1897). 

Decision  in  Hayden  v.  Jamison,  24  L.  D.  403,  vacated  (see  16  L.  D.  537. 
vol.  1,  pp.  201,  545).  Sandstone  is  a  mineral  and  lands  chiefly  valuable  for 
deposits  of  sandstone  were  subject  to  location  as  placer  even  before  the 
act  of  Aug.  4,  1892.    Hayden  v.  Jamison,  26  L.  D.  373  (1898). 

Land  chiefly  valuable  for  building  stone  is  subject  to  location  as  a  placer 
claim,  and  such  a  location  precludes  the  sale  thereof  to  a  subsequent 
applicant  under  the  stone  and  timber  act  of  June  3,  1878.  Forsythe  v, 
Weingart,  27  L.  D.  680  (1898). 

One  discovery  is  suflident  basis  for  a  placer  location  of  ICO  acres  by 
an  association.  "But  if  it  is  shown  that  any  area  amounting  to  a  legal 
subdivision  does  not  contain  or  is  not  valuable  for  the  deposit  for  which 
the  location  was  made,  it  is  competent  for  this  to  be  shown  by  the  protest- 
ants."  The  burden  of  proof  is  on  the  latter.  Ferrell  r.  Hoge,  27  L.  D.  120 
(1898). 

"While  a  single  discovery  is  sufficient  to  authorize  the  location  of  a 
placer  claim,  and  may,  in  the  absence  of  any  claim  or  evidence  to  the 
contrary,  he  treated  as  sufficiently  establishing  the  mineral  character  of 
the  entire  claim  to  justify  the  patenting  thereof,  such  single  discovery  does 
not  conclusively  establish  the  mineral  character  of  all  the  land  included  In 
the  claim  so  as  to  preclude  further  inquiry  in  respect  thereto."  Where  a 
part  of  the  ground  included  in  a  placer  entry,  in  this  case  20  acres,  1b 
shown  to  contain  no  valuable  mineral  deposits.  It  will  be  excluded  from  the 
entry.    Ferrell  r.  Iloge,  29  L.  D.  12  (1809). 

The  rule  that  the  lines  of  a  location  may  be  laid,  for  certain  purposes, 
within,  uix)n  or  across  the  surface  of  other  claims,  does  not  give  sucb 
right  when  the  claims  whose  surface  thus  is  included  within  the  lines  of 
the  subsequent  location  have  been  patented  or  entered  under  the  public 
land  laws;  and  a  placer  location,  parts  of  which  are  separated  by  inter- 
vening patente<l  or  entered  claims,  cannot  be  applied  for  as  one  claim, 
but  each  noncontiguous  part  must  be  treated  as  a  separate  claim.  Orasfnf 
Gulch  Placer  Claim,  30  L.  D.  191  (1900). 

An  entry  for  a  placer  patent  will  be  held  for  cancellation,  because  in 
shape  totally  at  variance  with  the  United  States  system  of  public  land  sur- 
veys, when  it  is  composed  of  two  large  tracts  three  miles  apart,  connected 
by  a  strip  of  land  from  thirty  to  fifty  feet  wide,  and  there  is  not  sufficient 
evidence  to  show  the  necessity  for  so  peculiar  a  shape.  Miller  Placer 
Claim,  30  L.  D.  225  (1900). 

The  provision  of  Kcv.  St.  2331  as  to  conformity  as  near  as  practicable 
with  the  T'nlted  States  system  of  public  land  surveys  applies  to  all  placer 
claims,  whether  on  surveyed  or  unsurveyed  land.  Upon  unsurveyed  land 
such  locations  should  be  rectangular  in  form  with  east,  west,  north  and 
south  lines.  An  exception  on  the  ground  of  impracticability  is  made  In 
the  case  of  "gulch"  placers,  laid  upon  and  along  the  bed  of  a  stream, 
whose  banks  are  enclosed  or  surmounted  by  precipitous  cliffs,  barren  r>f 
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ininera],  where  the  claims  embrace  substantially  the  area  between  an.l 
practically  follow  the  base  lines  of  the  enclosing  walls  or  cliffs. 

In  such  cases,  a  full  and  explicit  report,  touching  the  situation  and 
scope  of  the  claim  or  claims  involved  and  tlie  physical  or  topographical 
i-onditions  surrounding  them,  which  are  relied  uiK)n  to  bring  them  within 
the  principle  applicable  to  "gulch"  placers,  should  be  required  of  the  deputy 
mineral  surveyor  who  makes  tlie  survey,  to  be  verified  under  the  certificate 
of  the  surveyor  general.    Wood  Placer  Min,  Co.,  32  L.  D.  3G3,  401  (1903). 

A  placer  claim  of  120  acres,  for  which  an  application  for  patent  was 
made,  consisted  of  two  tracts  connected  by  three  other  ten  acre  tracts, 
each  being  square  and  lying  in  a  diagonal  row,  cornering  with  each  other 
and  with  the  larger  bodies.  The  department  refused  to  entertain  this  as 
an  application  for  a  single  caim.  "The  limits  of  a  mining  claim  are 
defined  by  its  exterior  boundary  lines.  Tracts  which  merely  comer  with 
oach  other  have  entirely  separate  limits  and  boundaries.  But  one  discovery  of 
mineral  Is  required  to  support  a  placer  location ;  and  since  such  discovery  K 
confined  by  the  language  of  the  statute  to  the'limlts  of  the  claim* — clearly  cou- 
templating  what  may  be  embraced  within  one  set  of  boundary  lines — it  Is 
evident  that  a  claim  may  not  legally  be  taken  in  such  form  as  to  make 
necessary  two  or  more  sets  of  boundary  lines,  defining  separate  limits. 
There  is  po  provision  of  the  mining  laws  authorizing  a  locator,  by  virtue 
of  a  discovery  of  mineral  within  the  limits  of  one  parcel  of  ground,  to 
embrace  In  his  location  another  and  entirely  different  parcel,  lying  wholly 
without  such  limits  and  having  separate  and  distinct  boundaries,  merely 
because  the  two  parcels  corner  with  each  other.  Tracts  so  situated  are 
In  fact,  ♦  ♦  ♦  separate  and  distinct  parcels  of  ground."  Tomcra 
Placer  Claim,  33  L.  D.  SCO  (1905). 

The  fact  that  a  placer  location,  if  made  to  conform  to  tlie  rectangular 
public  land  surveys,  as  required  by  Rev.  St.  2331,  would  embrace  small 
portions  of  land  not  valuable  for  mining,  does  not  excuse  failure  to  comply 
with  the  statute,  where  the  land  embraced  in  the  location.  If  conformed 
to  the  legal  subdivisions,  would  be  as  a  whole  more  valuable  for  mining 
than  for  agricultural  purposes.  Nor  Is  such  failure  excused  by  the  fact 
that  by  conforming  to  the  legal  subdivisions  the  claim  would  be  made  to 
Include  lodes  as  well  as  placer  ground.  Ilogan  d  Idaho  Placer  Min.  Clainm, 
34  L.  D.  42  (1905). 

The  feat  that  a  placer  location,  if  made  to  conform  to  the  rectangular 
subdivisions  of  the  public  surveys,  would  embrace  all  or  a  portion  of  the 
land  covered  by  a  prior  location,  does  not  excuse  a  failure  to  so  conform 
as  required  by  Rev.  St.  2331.  Prior  locations,  so  far  as  unentered,  do  not 
amount  to  appropriations  of  the  lands  embraced  in  them  in  such  a  sense 
as  to  preclude  their  Inclusion  in  a  subsequent  location,  subject  to  such 
rights  as  then  existed  and  were  subsequently  maintained  under  such 
prior  locations.  If  such  prior  locations  had  been  entered,  that  fact  would 
not  make  It  impracticable  to  conform  the  subsequent  location  to  the  legal 
subdivisions,  liecause  under  the  settled  law  and  practice  the  former  would 
t^e  e;Ecluded  from  patent  proceedings  involving  the  latter.  RUiUo  .Vo.  2 
Placer  Min.  Claim,  34  L.  D.  44  (1905). 
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The  statute  contemplates  that,  where  the  topography  of  the  adjacent 
ground  is  not  such  as  to  make  It  impracticable,  the  location  should  con- 
form to  the  system  of  public  land  surveys,  that  is,  it  should  be  "rectangular 
in  form  and  of  dimensions  corresponding  to  appropriate  legal  subdivisions* 
and  with  east-and-west  and  north-and-south  boundary  lines/*  Laughing 
Water  Placer,  34  L.  D.  56  (1905). 

"The  statute  does  not  contemplate  that  in  the  location  and  entry  of 
placer  mining  claims  rectangular  tracts  of  five  acres  may  be  recognized 
and  treated  as  legal  subdivisions  of  the  public  surveys.  The  smallest 
legal  subdivision  provided  for  by  the  statute  is  a  subdivision  of  ten  acres ; 
and  that  must  be  in  square  form,  else  it  would  not  be  a  subdivision  accord- 
ing to  the  system  of  the  public  land  surveys."  Roman  Placer  Min.  Claim, 
34  L.  D.  2C0  (1905). 

Land  containing  a  deposit  of  marble  can  be  located  and  patented  only 
as  a  placer  claim.  "The  deposits  of  marble  in  the  claims  In  question  are 
not  vein  or  lode  deposits  within  the  meaning  of  the  stitute.  and  the  lands 
embraced  in  the  entry  are  therefore  not  subject  to  location  and  patent 
under  the  provisions  applicable  to  vein  or  lode  claims.  This  is  not  because 
the  deposits  are  not  *ln  vein  or  lode  formation/  *  «  ♦  imt  rathor. 
or  at  least  primarily,  because  the  deposits  are  not  of  the  kind  or  character, 
contemplated  by  sections  2320  and  2322.  The  marble  involved  is  not  min- 
eral-bearing rock  in  the  sense  of  the  statute.  There  is  no  claim  or  con- 
tention that  it  contains  even  a  trace  of  any  of  the  minerals  named  in  the 
statute,  or  of  any  other  mineral  substance,  distinct  from  the  rock  itself." 
ffctulerHon  r.  Fulton,  35  L.  D.  652   (1007). 

A  placer  claim  was  passed  to  patent,  which  was  bounded  by  six  courses, 
one  of  which  ran  nearly  east  and  west,  and  the  others  at  diagonals  to  the 
courses  of  the  public  survey  lines ;  and  which  for  the  most  part  represented 
a  diamond  shaped  figure,  and  was  entirely  surrounded  by  other  claims. 
This  claim  was  situated  in  Alaska,  where  investigation  had  shown  that 
there  were  thousands  of  placer  claims,  practically  none  of  which  con- 
formed to  the  east-and-west  or  north-and-south  lines  of  the  system  of 
public  surveys,  that  these  claims  were  for  the  most  part  compact  in  form, 
and  that  to  require  conformity  now  would  involve  claimants  in  thousands 
of  law  suits.  The  very  strict  construction  recently  put  on  Rev.  St.  2329-31, 
therefore,  requires  modification.  "Placer  claims  in  Alaska  in  reasonably 
compact  form,  containing  the  proper  area,  and  located  according  to  the 
rules,  regulations  and  aistoms  of  miners,  ought  to  be  approved  for  patent. 

"The  Department  would  now  be  unwilling  to  approve  si^ch  long  and 
irregular  shaped  claims  as  were  allowed  in  the  case  of  William  Rablin 
(2  L.  D.  764)  and  In  the  case  of  Pearsall  (6  L.  D.  227),  although  the  law 
in  those  cases  Is  clearly  and  correctly  stated.  The  Department  also  holds 
that  it  is  unreasonable.  Impracticable  and  not  in  harmony  with  the  con- 
formity provision  of  the  statute  to  require  a  claimant  to  conform  to  legal 
subdivisions  of  the  public  surveys  and  the  rectangular  subdivisions  there- 
of when  such  requirement  would  compel  a  claimant  to  place  his  lines  on 
other  prior  located  claims  or  when    his    claim    is    surrounded    by    prior 
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locations,  and  therefore  diaapprovee  the  doctrine  announced  in  Rial  to  No. 
2  Placer  Min.  Claim  (34  L.  D.  44)  and  in  stating  this  no  distinction  should 
be  made  whether  the  claim  be  on  surveyed  or  unsurveyed  lands.  The 
principle  of  the  case  of  Golden  Chief  "A."  Placer  Claim  (35  L.  D.  557)  should 
be  modified  accordingly,  and  also  all  other  cases  not  in  harmony  with  these 
views. 

**Each  case  presented  must  be  considered  and  decided  on  its  own  factn. 
Conformity  is  required  if  practicable.  In  the  interest  of  wise  ad- 
ministration and  under  the  power  which  we  think  Congress  has  vested  iu 
this  Department  in  the  phrase  'shall  conform  as  near  as  practicable*  taken 
from  section  2381,  supra,  and  in  order  to  keep  claims  in  compact  form 
and  not  split  the  public  domain  into  narrow,  long  and  irregular  stript^, 
and  to  provide  for  a  less  harsh  rule  than  that  which  has  been  followed 
recently,  and  to  cover  cases  where  strict  conformity  is  impracticable,  it 
is  the  view  of  this  Department  that  a  claim  hereafter  located  by  one  or 
two  persons  which  can  be  entirely  included  within  a  square  forty -acre 
tract,  and  a  claim  located  by  three  or  four  persons  which  can  be  entirely 
included  in  two  square  forty-acre  tracts  placed  end  to  end,  and  a  claim 
located  by  five  or  six  persons  which  can  be  entirely  included  in  three 
square  forty -acre  tracts,  and  a  claim  located  by  seven  or  uiRlit  persons 
which  can  he  entirely  included  in  four  square  forty -a  ere  tracts,  should  be 
approved.  In  stating  this  rule  it  is  necessary  to  say  that  we  do  not  Intend 
that  the  forties  which  are  made  the  unit  of  measure  should  necessarily 
have  north-and-south  and  east-and-west  boundary  lines.  Thus,  no  in- 
ordinately  long  and  narrow  claim  could  be  patented,  and  no  locator  would 
be  compeled  to  include  non-placer  ground  unless  he  so  desired.  :is  was  per- 
mitted In  the  case  of  Hogan  and  Idaho  Placer  Mln.  Calms,  supra.  Each 
claim  heretofore  located,  as  it  conies  up  for  patent,  must  be  adjudged  and 
decided  upon  its  own  facts.'*  Snow  Flake  Fraction  Placer,  37  L.  D.  250 
(1908). 


III.      IX>DES  IN  PlACEBS. 

p.  482.  It  is  not  necessary  for  a  conflicting  lode  claimant  to  file 
an  adverse  claim  to  an  application  for  a  placer  patent.  The 
patent  will  not  pass  title  to  knowm  lodes,  and  will  not,  therefore, 
aflPeet  the  rights  of  the  lode  claimant.  It  is  nevertheless  advisable 
in  such  ease  to  file  an  adverse  claim,  for  if  duly  prosecuted  it  will 
result  in  the  determination  of  the  existence  of  the  lode,  the  ascer- 
tainment of  surface  boundaries,  and  a  specific  exclusion  from 
the  placer  patent.  An  adverse  claim  thus  provides  the  most 
eflPectual  means  of  reaching  a  final  determination  of  the  conflict- 
ing rights. 


536  THE  LAW  OF  MINES  AND  MINING. 

It  is  likewise  unnecessary  for  a  patentee  of  a  placer  claim  to 
file  an  adverse  claim  against  an  applicant  for  a  patent  for  a  lode 
claim  within  his  boundaries.  It  seems  that  he  may  do  so,  but  in 
any  event  he  is  entitled  to  notice  and  a  hearing  on  the  question 
whether  the  lode  was  known  to  exist  at  the  date  of  his  applica- 
tion. 

The  limitation  of  twenty-five  feet  on  each  side  of  the  lode  by 
the  terms  of  Rev.  St.  2333  applies  to  the  amount  of  surface 
which  must  be  paid  for  at  lode  rates  by  a  placer  applicant,  claim- 
ing a  known  vein.  From  this  provision  the  land  department  and 
the  courts  of  Colorado  and  Montana  have  drawn  the  inference 
that  a  known  lode  which  is  not  included  in  the  placer  application, 
and  is  consequently  excepted  from  the  patent,  carries  with  it 
also  no  more  surface  than  twenty-five  feet  on  each  side.  A 
subsequent  locator  of  such  a  lode,  therefore,  is  limited  to  that 
width  of  surface. 

United  States. 

Miffcon  v.  Montana  Cent.  R,  Co.,  23  C.  C.  A,  156,  77  Fed.  249  (1S96). 
Oth  Clrc,  affirming  Montana  Cent  R.  Co.  v.  Migeon,  68  Fed.  811.  Tbe 
Btatement  in  the  last  paragraph  of  the  latter  case  (see  vol.  1,  p.  490)  la 
not  considered.  The  court  of  appeals  found  that  the  previously  located 
lode  claim  had  been  abandoned  and  the  case,  consequently,  taken  out  of 
(he  ruling  in  Noyes  v.  Mantle,  127  U.  S.  348,  32  Law.  Ed.  168. 

Ilawley,  D.  J. :  *'There  are  four  classes  of  cases  where  the  courts  have 
been  called  upon  to  determine  what  constitutes  a  lode  or  vein  within  the 
iTitent  and  meaning  of  different  sections  of  the  Revised  Statutes:  (1) 
Between  miners  who  have  located  claims  on  the  same  lode,  under  the  pro- 
visions of  section  2320;  (2)  between  placer  and  lode  claimants,  under  the 
provisions  of  section  2333;  (3)  between  mineral  claimants  and  parties 
holding  town-site  patents  to  the  same  ground;  (4)  between  mineral  and 
agricultural  claimants  of  the  same  land.  The  mining  laws  of  the  Uniteil 
States  were  drafted  for  the  purpose  of  protecting  the  bona  fide  locators 
of  mining  ground  and  at  the  same  time  to  make  necessary  provision  as 
to  the  rights  of  agriculturists  and  claimants  of  town-site  lands.  Tho  obje*'*t 
of  each  section,  and  of  the  whole  policy  of  the  entire  statute,  should  not  be 
overlooked.  The  particular  character  of  each  case  necessarily  determines 
the  rights  of  the  respective  parties,  and  must  be  kept  constantly  in  view. 
In  order  to  enable  the  court  to  arrive  at  a  correct  conclusion.  What  Is 
said  in  one  character  of  cases  may  or  may  not  be  applicable  in  the  other 
Whatever  variance,  if  any,  may  be  found  in  the  views  expressed  in  th« 
different  decisions  touching  these  questions  arises  from  the  difference  l«» 
the  facts  and  a  difference  in  the  character  of  the  cases,  and  the  advancefl 
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'  knowledge  which  experience  in  the  trial  of  the  different  kinds  of  cases 

brings  to  the  court.  ♦  •  ♦  The  question  as  to  what  constitutes  a 
discovery  of  a  vein  or  lode  under  the  provisions  of  section  2320  of  the 
Kevised  -Statutes  has  been  decided  by  many  courts.  All  the  authorities 
cited  by  appellants  are  referred  to  In  Book  v.  Justice  Min.  Co.,  58  Fed. 
106, 121.  The  liberal  rules  therein  announced  are  substantially  to  the  effect 
that  when  a  locator  of  a  mining  claim  finds  rock  in  place  containing  min- 
eral in  sufficient  quantity  to  Justify  him  in  expending  his  time  and  money 
Id  prospecting  and  developing  the  claim,  he  has  made  a  discovery  within 
the  meaning  of  the  statute  w^hether  the  rock  or  earth  is  rich  or  poor, 
whether  it  assays  high  or  low,  with  this  qualification:  That  the  definition 
of  a  lode  must  always  have  sjpecial  reference  to  the  formation  and  peculiar 
characteristics  of  the  particular  district  in  which  the  lode  or  vein  is  found. 
It  was  never  intended  that  in  such  a  case  the  courts  should  w^eigh  scales 
to  determine  the  value  of  the  mineral  found  as  between  a  prior  and  sub- 
sequent locator  of  a  miniug  claim  on  the  same  lode. 

"But  in  construing  the  provisions  of  section  2333  it  is  evident  that  other 
questions  are  to  be  taken  into  consideration.  This  section  of  the  statute 
was  primarily  Intended  for  the  benefit  and  protection  of  the  locators  of 
placer  claims.  «  ♦  «  it  matters  not  whether  there  is  a  loile  or  veiu 
actually  within  the  limits,  w^hich  subsequent  developments  may  prove.  If 
It  is  not  known  to  exist  at  the  time  of  the  application  the  patent  for  the 
placer  claims  will  include  such  lode  or  vein.  In  such  cases  the  supreme 
court  has  repeatedly  declarecl  that  it  is  not  enough  that  there  may  have 
been  some  indications,  by  outcropping  on  the  surface,  of  the  existence  of 
lodes  or  veins  of  rock  in  place  bearing  gold  or  silver  or  other  precious 
metals  to  Justify  their  designation  as  *known  veins  or  lodes' ;  tbjit.  hi  order 
to  meet  that  designation,  the  lodes  or  veins  must  be  clearly  ascertained, 
and  be  of  such  extent  as  to  render  the  land  more  valuable  on  that  account, 
and  Justify  their  exploitation.      *     ♦     ♦ 

"The  decisions  of  the  supreme  court  uiwn  controversies  arising  between 
mineral  claimants  on  one  side  and  parties  holding  town-site  patents  on  the 
other  are  applicable  to  this  class  of  cases.  The  doctrines  therein  announced 
are  directly  in  line  with  the  cases  we  have  referred  to.  In  such  character 
of  cases  the  court  has  rei>eatedly  declared  that,  under  the  acts  of  Congress 
which  govern  such  cases,  in  order  to  except  mines  or  mineral  lands  from 
the  operation  of  a  town-site  patent,  it  is  not  sufficient  that  the  lands  do 
in  fact  contain  minerals,  or  even  valuable  minerals,  when  the  town-site 
patent  takes  effect;  but  they  must  at  that  time  be  *known*  to  contain 
mineral  of  such  extent  and  value  as  to  Justify  expenditures  for  the  purpose 
of  extracting  them ;  and,  if  the  lands  are  not  known  at  that  time  to  be  so 
valuable  for  mining  purposes,  the  fact  that  they  have  once  been  valuable, 
or  are  afterwards  discovered  to  be  still  valuable,  for  such  purposes,  does 
not  defeat  or  Impair  the  title  of  persons  claiming  under  the  town-site 
patent" 

Clipper  Min.  Co,  v.  Eli  Min,  d  L,  Co,,  104  TJ.  S.  220.  48  Law.  Ed.  944 
(1904),  affirming  29  Colo.  377,  68  Pac.  286,  93  Am.  St.  Rep.  89,  64  L.  R. 
A.  209  (1902).    See  this  case  on  page  3^1. 
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California. 

Mutchmor  r.  McCarty,  149  Cal.  603,  87  Pac.  85  (190(5).  A  vein  known 
to  exist  within  the  boundaries  of  a  placer  claim  at  the  date  of  the  applica- 
tion for  patent  and  not  included  in  the  application  may  be  located  by  an- 
adverfite  claimant  after  the  issuance  of  the  patent ;  and  a  vein  is  known  to" 
eiklst  vrlthin  the  meaning  of  the  statute  when  it  is  known  to  the  placef 
claimant,  when  its  existence  is  generally  known,  or  when  any  examination 
of  the  ground  sufficient  to  enable  the  placer  claimant  to  make  oath  that  it 
is  subject  to  location  as  such  would  necessarily  disclose  the  existence  of 
the  vein, 

A  quartz  d^oslt  which  contains  so  Rmall  a  percentage  of  gold  and  silver 
as  to  be  of  no  value  for  mining  purposes  is  not  a  known  vein  within  the 
meaning  of  the  law,  and  whether  it  is  of  any  practical  value  is  a  question 
for  the  jury. 

Colorado. 

Mt  Rosa  iftrt..  Mill  d  Land  Co.  r.  Palmer,  26  Colo.  50,  56  Pac.  17(5. 77  Am. 
St.  Kep.  245,  50  L.  R.  A.  2S9  (ISOft).  I^des  or  veins  of  mineral  in  place 
are  not  the  subject  of  a  placer  grant ;  "and  a  placer  location  does  not 
operate  to  confer  the  title  or  possession  thereof  upon  the  placer  claimant, 
or  withdraw  them  from  subsequent  location  by  others.  In  other  words, 
the  placer  location  gives  a  qualified  possession  of  the  ground  located ;  that 
is  to  say,  it  confers  uix)n  the  owner  the  exclusive  right  of  possession  of 
the  surface  area,  for  all  pun^o^es  incident  to  the  use  and  operation  of  the 
same  as  a  placer  mining  claim,  and  all  unknown  lodes  or  veins,  but  does 
not  give  right  of  possession  to  known  lodes  or  veins  within  its  limits. 

*  •  •  A  patent  for  a  placer  claim  does  not  convey  title  nor  right  of 
possession  to  the  patentee  to  any  lodes  known  to  exist  therein  at  the  dato 
of  application ;  if  he  desires  to  obtain  such  title  and  possession,  he  must 
comply  with  the  provisions  of  sec.  2333,  and  patent  them  as  lode 
claims."  Where  a  lode  claim  is  patented  within  the  boundaries  of 
a  placer  location,  even  though  by  a  person  other  than  the  placer  claimant, 
the  claim  is  limited  to  25  feet  of  the  surface  on  either  side  of  the  middle 
of  the  vein,  under  Rev.  St.  2333.  This  section  in  terms  applies  only  to  the 
case  where  the  patentee  of  a  placer  location  wishes  to  include  in  his 
patent  known  veins  or  lodes  within  the  boundaries  of  the  placer.  But 
it  is  api)licable  not  only  to  the  placer  claimant,  but  as  well  to  others  who 
locate  lodes  within  the  boundaries  of  his  previously  located  placer.  Rev. 
St.  2320,  giving  300  feet  on  each  side  of  the  middle  of  the  vein,  does  not 
apply,  being  Intended  to  apply  only  to  the  location  of  lodes  not  conflicting 
with  any  other  class  of  mineral  locations. 

McCotiaghy  r.  Doyle,  32  Colo.  02.  75  Pac.  419  (1903).  As  between  a 
placer  patent  and  conflicting  lode  locations,  a  vein  within  the  boundaries 
of  the  placer,  in  order  to  be  excepted  from  the  conveyance  to  the  patentee, 
must  be  known  to  exist  at  the  time  of  application  for  patoit  for  such  placer. 
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niid  known  to  contain  minerals  in  such  quantity  and  quality  na  to  justify 
expenditure  for  the  purpose  of  extracting  them. 

In  such  case  the  burden  of  proof  is  uiion  the  lode  claimant  to  establish' 
by  clear  and  convincing  testimony  that  the  vein  or  veins,  which  he  cininis 
are  exempted  from  the  placer  application  by  operation  of  law.  are  of  thi» 
character  which  will  render  them  known  veins,  as  thus  defined.  *'Mere 
outcroppings  or  other  indications  of  a  vein  within  the  limits  of  a  placer, 
or  evidence  of  the  existence  of  a  vein  which  might  be  sufficient  to  support 
a  lode  location  as  against  a  conflicting  lode  claim,  or  sustain  a  lode  loca< 
tion  as  against  a  subsequent  placer  location  in  an  adverse  proceeding,  are' 
not  sufficient  to  establish  the  existence  of  a  known  vein  or  lode  wltlii»i  rhe' 
boundaries  of  a  placer  jirior  in  i)oint  of  time,  and  which  has  been  patented." 

Moffat  V.  niue  River  Gold  Excaratwff  Co.,  33  Colo.  142.  SO  Pac.  130 
(11)05).    See  this  case  on  page  3S0. 

Montana. 

Buitc  &  Boston  Min.  Co.  r.  Sloan,  10  Mont.  97,  40  Pac.  217  (ISOr.).  In 
an  action  of  ejectment  for  a  mining  claim  the  jury  found  that  no  lode  or 
vein  was  known  to  exist  uj>on  the  patented  placer  ground  at  the  time  of 
the  application  for  the  patent  therefor.  It  was  discovered  after  the 
trial  that  long  previous  to  such  application  a  lode  claim  had  been 
located  upon  the  ground  and  a  notice  thereof  recorded  and  on  tins  gi'ound 
a  new  trial  was  asked.  The  court  refused  a  new  trial,  since  the  mere 
recorded  evidence  of  a  claim  of  discovery  could  not  overcome  the  finding 
of  the  jury  that  no  veins  or  lodes  were  known  to  exist. 

Case}/  r.  Thieriege,  10  Mont.  341,  48  Pac.  394,  Gl  Am.  St.  Rep.  511  (1S97). 
To  meet  the  designation  "known"  veins  or  lodes  in  Rev.  St.  2333.  veins  or 
lodes  >^ithin  the  boundaries  of  a  placer  claim  must  at  the  time  of  the  ap- 
plication for  patent  hai-e  been  clearly  apcertaine<l  and  must  linv(» 
been  of  such  an  extent,  character  and  value  as  to  justify  their  exploitation. 
The  presumption  is  in  favor  of  the  placer  patentee,  and  the  exception  can- 
not be  established  by  evidence  that  in  working  the  ground  as  placer  pre- 
vious to  the  application  indications  of  veins  were  encountered,  quartz 
filled  crevices  bearing  silver  exposed  between  walls  in  the  country  rock, 
but  that  these  liad  not  been  explored  or  examined  with  a  view  to  i)n)spect- 
mg  or  working  them. 

Xoyes  r.  Clifford,  37  Mont.  138.  94  Pac.  842  (1908).  PlaintlfTs  applied 
for  patent  for  certain  premises  as  a  placer  claim  on  July  18,  1879.  and  a 
patent  was  issued  to  them  on  April  15,  1S81.  Defendants  located  a  lode 
claim  upon  a  vein  within  the^e  premises  on  May  20,  1890.  claiming  that 
the  vein  was  known  to  exist  at  the  date  of  api»lication  for  the  placer 
patent,  and  that  they  were  consequently  entited  to  the  same,  together  with 
twenty-five  feet,  of  surface  on  each  side  thereof.  In  an  action  of  ejectment 
for  this  ground  it  was  not  error  to  instruct  the  jury  as  follows :  "A  known 
vein,  within  the  meaning  of  the  term  as  used  in  the^e  instructions,  is  a 
vein  known  to  exist  at  the  time  of  the  application,  which  has  been  clearly 
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ascertained,  and  is  of  such  an  extent  and  value  as  to  render  the  land  more 
valuable  on  that  account  and  to  justify  its  exploitation  and  extraction  of 
the  mineral  therefrom.  This  does  not  necessarily  mean  that  the  vein  must 
show  mineral  values  to  such  extent  as  would  make  the  working  of  the 
same  a  profitable  pursuit  at  the  place  where  it  is  exposed;  nor  is  it 
necessary  that  the  values  contained  shall  be  such  as  to  demonstrate  or 
jirove  that  there  exL<^ts  a  shoot  or  body  of  ore  within  the  vein  which  it 
will  pay  to  develop  and  extract  The  phrase,  *of  such  value  as  to  justify 
the  exploitation  of  the  vein  and  extraction  of  the  mineral  therefrom/  Is 
intended  to  mean,  and  does  mean,  that  the  vein  is  of  such  a  character  as 
would  justify  an  ordinary  person  who  was  seeking  in  good  faith  to  develop 
a  mine  in  developing  and  working  upon  the  said  vein.  In  considering, 
however,  the  question  as  to  whether  or  not  any  vein  is  a  known  vein, 
within  the  meaning  of  the  term,  it  is  proper,  and  you  should  take  into 
consideration  the  amount  of  ore,  the  facility  of  working  and  reaching  it. 
as  well  as  the  product  per  ton  which  might  or  could  be  obtained  therefrom, 
at  the  time  of  the  application  for  patent." 

In  determining  what  is  a  vein  or  lode  within  the  meaning  of  Rev.  St 
2833,  the  Fame  tests  and  definitions  are  to  be  applied  as  in  determining 
what  is  a  vein  or  lode  under  Rev.  St.  2320.  It  is  necessary  to  show  that 
the  vein  was  known  to  exist  at  the  date  of  application  for  placer  patent 
but  not  that  It  was  known  at  that  time  to  contain  ore  of  such  extent  and 
value  as  to  justify  the  expenditure  of  labor  and  money  for  the  purpose  of 
developing  and  utilizing  its  contents.  P]vldence  is  admissible  of  the 
character,  extent  and  value  of  the  contents  of  the  vein  at  any  time,  either 
before  or  after  the  beginning  of  patent  proceedings.  Evidence  of  what  the 
vein  contained  at  the  date  of  the  lode  location  was  evidence  of  what  it  con- 
tained at  the  time  of  the  application  for  placer  patent.  The  opinion  of 
practical  miners,  acquainted  with  the  ground  in  controversy,  as  to  whether 
the  vein  would  have  justified  a  prospector  in  good  faith  seeking  to  develop 
the  same,  to  expend  time  and  money  for  that  purpose,  is  admissible. 

Whether  the  vein  was  known  to  exist  at  the  date  of  application  for 
patent,  and  whether  it  contained  such  values  as  made  it  more  valuable 
on  that  account,  and  justified  exploitation  for  the  purpose  of  extracting 
and  utilizing  these  values,  are  questions  for  the  jury. 

South  Dakota. 

McCarthy  r.  Rpecd,  11  R.  D.  302,  77  X.  W.  590,  50  U  R.  A.  184  (1903). 

See  this  ciipe  on  page  37(». 

Land  Office  Decisions. 

The  patentee  of  a  placer  mining  claim  is  under  no  legal  obligation  to 
Institute  adverse  proceedings  against  a  subsequent  conflicting  lode  claim. 
The  lode  claimant  In  such  a  case  has  the  burden  of  proof  upon  him  to  show 
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that  there  was  a  vein  within  the  placer,  known  to  exist,  at  the  time  of  the 
placer  application,  and  actual  knowledge  thereof  must  be  brought  home 
to  the  placer  applicant  Discovery  Placer  Claim  v.  Murry,  25  L.  D.  460 
(1897).  ^ 

'TiOdes  or  veins  known  to  exist  within  a  placer  claim  at  the  date  of  th«; 
application  for  the  placer  patent,  and  which  are  not  applied  for  at  that 
time  by  the  placer  applicant,  are  by  operation  of  law  excepted  from  the 
placer  patent,  and  a  clause  fully  recognizing  this  exception  is  Inserted  in 
all  placer  patents  without  previous  inquiry  by  the  land  department  into 
the  existence  of  any  such  lode  or  vein." 

The  protest  of  a  conHlcting  lode  claimant,  who  did  not  file  an  adverse 
claim,  and  whose  lode  is  not  mentioned  or  claimed  in  the  application,  will 
be  dismissed. 

"The  rights  of  the  protestant  as  a  lode  claimant,  whatever  they  may  l)e, 
will  not  be  affected  by  the  issuance  of  a  patent  upon  the  placer  entry  as 
allowed,  but  will  be  preserved  and  protected  as  fully  as  if  now  determined 
and  specifically  excepted  from  the  operation  of  that  patent,  and  the  sub- 
sequent issuance  of  lode  patents  to  the  protestant  covering  Its  rights  to 
the  known  lodes  or  veins,  if  there  were  such  at  the  date  of  the  placer 
application,  will  not  be  prevented  or  hindered  by  the  placer  patent." 
Elda  Min,  d  Mill.  Co,  v.  Mayflower  Gold  Min.  Co.,  26  L.  D.  573  (189S). 

Patent  for  a  placer  was  issued  in  1893.  Prior  thereto  in  1891  a  lode  claim 
had  been  located  which  in  part  conflicted  therewith.  This  was  based  on 
a  discovery  outside  of  the  placer,  but  the  vein  was  not  uncovered  within 
the  placer  boundaries  prior  to  the  date  of  placer  application.  No  adverse 
was  filed. 

Held,  first,  that  these  facts  did  not  establish  the  existence  of  a  known 
vein  in  the  placer.  "Where  the  existence  of  a  vein  or  lode  within  a  placer 
claim  is  otherwise  unknown  its  existence  is  not  made  known  by  the  mere 
inclusion  of  that  ground  within  a  lode  location.  The  marking  of  a  lode 
claim  upon  the  ground  and  the  recording  of  the  location  notice  may 
actually  or  constructively  extend  to  others  the  knowledge  upon  which 
the  lode  claimants  based  their  location,  but  it  cannot  make  known  a  vein 
or  lode  the  existence  of  which  is  otherwise  altogether  unknown."  "This  con 
elusion  receives  some  supiwrt  in  the  conduct  of  the  lode  clalnisint.  If  tlu- 
lode  location  embraced  a  vein  or  lode  the  existence  of  which  within  tno 
placer  boundaries  was  then  ascertained  and  known,  an  adverse  claim  duly 
filed  and  prosecuted  would  have  resulted  in  the  direct  and  special  exohisioii 
from  the  placer  patent  of  such  known  vein  or  lode  and  the  adjoining 
surface  area  rightfully  incident  thereto.  While  the  exception  of  a  known 
vein  or  lode  not  applied  for  by  the  placer  claimant  does  not  depend  upon 
the  filing  and  prosecution  of  an  adverse  claim,  the  fact  remains  that  this 
course  presents  the  most  effectual  means  of  obtaining  a  final  and  satis- 
factory determination  and  adjustment  of  the  rights  of  the  conflicting 
claimants." 

Second.  That  discovery  and  development  subsequent  to  the  application 
for  placer  patent  wUl  not  be  considered.  The  question  must  be  determined 
by  what  was  known  to  exist  at  that  time. 
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ThiFd.  I'pon  the  sul^sequeut  application  for  a  lode  patent  the  burden  of 
iproof  is  on  the  lode  claimant.  Cripple  Creek  Gold  Min.  Co.  v,  Rosa  Min., 
Mill  cC-  Land  Co.,  26  L.  D.  622  (18d8).  See,  also,  Kohnyo  d  Fortuna  Lodes, 
2S  h.  I).  451   (1899). 

''When  it  is  duly  ascertained  that  a  lode  alleged  to  have  been  known  to 
.exist  within  the  placer  boundaries  at  the  date  of  the  application  for  patent 
>to  the  placer  claim  was  not  known  so  to  exist,  it  must  be  held  that  the  title 
•of  the  T  lilted  States  to  such  lode  passed  under  the  patent  and  the  Juris- 
•dictioii  of  the  land  department  was  thereby  terminated." 

Application  for  placer  patent  was  made  containing  no  statement  as  to 
:any  vein  or  lode  within  its  boundaries,  and  patent  issued  thereon.  Sub- 
sequently applications  were  made  for  lode  pat^its,  to  which  the  placer 
patentee  filed  adverse  claims.  Suit  on  these  was  decided  in  bis  favor. 
This  was  a  determination  that  no  vein  was  known  to  exist  at  the  date  of 
•placer  application  and  a  subsequent  lode  application  by  the  placer  patentee 
.will  not  be  allowed.    >l/tec  Min.  Co..  27  L,  D.  661  (1898). 

An  application  for  a  placer  patent  did  not  disclose  the  existence  of  any 
•known  lode  within  the  boundaries  of  the  claim  or  assert  any  right  to  any 
such  lode.  No  adverse  claims  were  filed,  but  subsequent  applications  were 
ma<le  for  conflicting  lode  claims,  based  on  prior  locations.  Held,  if  there  be 
a  lode  within  the  placer  boundaries  whose  existence  was  known  at  th«» 
time  of  the  placer  application,  the  applicant  has  conclusively  declared  that 
the  has  uo  right  of  possession  to  it.  The  placer  entry  was  passed  to  patent. 
"If  the  lode  claimants  desired  to  further  prosecute  their  applications  for 
patent  to  the  areas  in  conflict,  it  will  be  necessary  for  them  to  establish 
at  a  hearing,  of  which  the  placer  claim  must  have  due  notice,  that  such 
•areas  contain  veins  or  lodes  whose  existence  was  known  at  the  date  of  the 
api)lIcation  for  the  placer  patent."  Cape  May  Min.  cf  Leasing  Co.  r.  WaUaet^ 
27  L.  D.  676  (1898). 

A  protest  on  behalf  of  a  lode  claimant,  against  the  issue  of  a  patent 
.on  a  placer  entry,  will  not  be  entertained  on  questions  involving  the 
placer  character  of  the  land  and  compliance  with  the  law,  where  the 
ventry  was  regularly  allowed  on  eatisfactorj'  proof,  sustained  in  the  courta, 
and  it  is  not  asserted  that  the  existence  of  any  of  the  lodes  claimed  by 
protestants  was  known  at  the  time  of  the  placer  ai:^lication  and  the  lode 
•location  was  not  made  until  many  years  after  the  placer  entry.  MeadcviUa 
Min.  d  Mill.  Co.  r.  Raunheim,  29  L.  D.  465  (1900). 

Sf>e  the  following  cases  on  pj).  461,  462.  4(56.  yorth  f^tar  Lode,  28  L.  D.  4! 
(1S90)  ;  Clipper  Min.  Co.  v.  Searl.  29  L.  D.  1.S7  (1899)  ;  Clipper  Min.  Co. 
r.  PUi  Min.  d  Land  Co.,  33  L.  P.  6C0  (1905). 

Where  an  application  for  placer  patent  does  not  include  a  vein  or  lode 
fthen  known  to  exist,  the  lateral  surface  which  is  reserved  and  does  not  pass 
•by  the  placer  patent  is  limited  to  twenty-flve  feet  on  each  side  of  the  vein 
fOr  lode.  This  limitation  applies  to  one  who  subsequently  locates  a  claim 
upon  this  lode  and  applies  for  patent  thereto.  Follows  and  quotes  Mt,  Rosa 
Min.  &  Mill.  &  Ijand  Co.  v.  Palmer,  26  Colo.  56,  56  Pac.  176,  77  Am.  St.  Rep. 
•245,  50  L.  R.  A.  289.    Daphne  Lode  Claim,  32  L.  D.  513  (19(M). 
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An  applicatiou  for  a  patent  to  a  lode  within  the  lliuits  of  a  placer  daiiu 
for  which  an  application  is  pending  will  not  he  permitted  to  proceed  he- 
yond  the  point  of  filing,  in  the  absence  of  a  determination  by  the  depart- 
ment that  the  lode  was  known  to  exist  at  the  date  of  the  filing  of  the  placer 
application.  Proceedings  to  determine  that  question  cannot  be  taken, 
when  the  lode  claimant  has  filed  an  adverse  claim  and  begun  suit,  during 
the  pendency  of  which  all  proceedings  in  the  department  are  stayed.  Jaw 
Banc  Lode  v.  Daman  Placer,  34  L.  D.  72  (1905). 


IV.      Tunnel  Claims. 

p.  494.  Much  of  the  uncertainty  as  to  the  construction  of  Rev. 
St.  2323  which  was  expressed  in  volume  one  of  this  work  has 
been  removed  by  recent  decisions.  The  views  held  by  some  courts 
as  set  out  in  (b)  (see  vol.  1,  p.  495)  have  been  finally  overruled. 
The  following  propositions  have  been  settled  by  the  supreme 
court  of  the  United  States.  The  tunnel  owner  who  discovers  a 
blind  lode  in  his  tunnel  is  entitled  to  that  lode  and  to  the  ore  con- 
tained in  it  for  the  distance  of  1,500  feet  along  its  length.  This 
length  he  may  lay  out  on  either  side  of  the  tunnel,  or  partly  on  one 
side  and  partly  on  the  other.  He  may  or  may  not,  as  he  chooses, 
locate  upon  the  surface  a  lode  claim  based  upon  such  a  loJe  dis- 
covery in  the  tunnel.  Lode  claims  located  upon  the  surface  by 
others  after  the  location  of  the  tunnel  claim  must,  if  they  conflict 
with  a  lode  discovered  in  the  tunnel,  give  way  to  the  right  of  the 
tunnel  owner.  This  is  the  case,  even  though  such  lode  claims 
have  been  patented,  there  being  no  obligation  on  the  tunnn] 
owner  to  have  filed  adverse  claims  to  the  applications  for  patent 
before  discovery  of  his  lode.  Whether  he  is  obliged  to  do  so  after 
the  discovery  of  a  lode  in  the  tunnel  is  now  doubtful,  notwith- 
standing the  decision  of  the  department  in  1  L.  D.  M4.  (See  vol. 
1,  p.  503.) 

On  the  other  hand,  the  tunnel  owner's  rights  are  subordinate 
to  lode  claims  located  prior  to  his  location.  lie  may  not  follow 
the  lodes  or  veins  which  he  discovers  in  his  tunnel  into  the  lines 
of  such  prior  claims.  And  if  such  claims  lie  across  the  line  of 
his  tunnel,  it  may  not  be  driven  through  their  territory.  As  to 
the  right  to  run  tunnels  under  the  provisions  of  state  statutes, 
see  chap.  XIX,  div.  II,  B,  below. 
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For  the  present  regulations  as  to  the  method  of  locating  tunnel 
sites,  see  Land  Office  Regulations  of  March  29,  1909,  pars.  16  lo 
18.    See,  also,  Nevada  Comp.  Laws,  §§  226  to  229. 

United  States. 

Enterprise  Min.  Co.  v.  Rico-Aspen  Con.  Min.  Co.,  167  U.  S.  108,  42  Law. 
Ed.  96.  (1897),  affirming  66  Fed.  200  (see  vol.  1,  p.  497).  The  plaintiff 
located  its  tunnel  site  July  25,  1887.  On  June  5, 1892,  a  vein  was  discovered 
therein  and  a  claim  located  on  this  vein  of  which  54  feet  was  on  the  north- 
east of  the  tunnel  and  1,446  on  the  southwest  This  claim  conflicted  with 
the  claim  of  defendant  which  had  been  located  in  1888  on  a  discovery  made 
in  the  same  year  and  for  which  a  patent  had  issued  February  6,  1892. 
Held,  the  plaintiff  was  entitled  to  that  part  of  the  vein  which  was  containe<I 
in  the  area  in  conflict 

Brewer,  J. :  "The  clear  import  of  the  language  then  is  to  give  to  the 
tunnel  owner,  discovering  a  vein  in  the  tunnel,  a  right  to  appropriate 
fifteen  hundred  feet  in  length  of  that  vein.  When  must  he  indicate  the 
particular  fifteen  hundred  feet  which  he  desires  to  claim?  Counsel  for 
plaintiffs  contend  that  it  should  be  done  when  in  the  first  instance  the 
tunnel  is  located,  and  that  if  no  specification  is  then  made  the  line  of  the 
tunnel  is  to  be  taken  as  dividing  the  extent  of  the  claim  to  the  vein,  so  that 
the  tunnel  owner  would  be  entitled  to  only  750  feet  on  either  side  of  the 
tunnel;  while  counsel  for  defendant  insist  that  he  need  not  do  so  until 
the  actual  discovery  of  the  vein  in  the  tunnel.  We  think  the  defendant's 
counsel  are  right  ♦  ♦  It  may  be  true,  as  counsel  claim,  that  this 
construction  of  the  statute  gives  the  tunnel  excavator  some  advantages. 
Surely  it  is  not  strange  that  Congress  deemed  It  wise  to  offer  some  in- 
ducements for  running  a  tunnel  into  the  side  of  a  mountain.  At  the 
same  time  it  placed  specific  limitations  on  the  rights  which  the  tunnel 
owner  could  acquire.  He  could  acquire  no  veins  which  had  theretofore 
been  discovered  from  the  surface.  His  right  reached  only  to  blind  veins, 
as  they  may  be  called,  veins  not  known  to  exist,  and  not  discovered  from 
the  surface  before  he  commenced  his  tunnel.  It  required  reasonable 
diligence  in  the  prosecution  of  his  work.  It  placed  a  limit  in  length, 
3,000  feet,  beyond  which  he  might  not  go  in  his  search  for  veins  and  acquire 
any  rights  under  his  tunnel  location,  and  the  veins  to  which  he  might 
acquire  any  rights  were  those  which  the  tunnel  itself  crossed.  Such  is  the 
import  of  the  letter,  to  which  counsel  refer,  from  Commissioner  Drummond, 
of  date  September  20,  1S72.  Land  Office  Report,  1872,  p.  GO;  3  Copp's 
Land  Owner,  130.  It  may  be  also  noticed  that  in  this  letter  the  commis- 
sioner affirmed  the  right  of  location  on  either  side  of  the  tunnel,  in  these 
words :  *When  a  lode  is  struck  or  discovered  for  the  first  time  by  running 
a  tunnel,  the  tunnel  owners  have  the  option  of  recording  their  claim  of 
fifteen  hundred  feet  all  on  one  side  of  the  point  of  discovery  or  intersection, 
or  partly  on  one  and  partly  upon  the  other  side  thereof.' 
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"We  hold,  therefore,  that  the  right  to  a  vein  discovered  in  the  tunnel 
dates  by  relation  back  to  the  time  of  the  location  of  the  tunnel  site  and  also 
that  the  right  of  locating  the  claim  to  the  vein  arises  upon  its  discovery  in  the 
tunnel  and  may  be  exercised  by  locating  that  claim  the  full  length  of  1,500 
feet  on  either  side  of  the  tunnel,  or  in  such  proportion  thereof  on  either 
side  as  the  locator  may  desire." 

The  law  of  1861  (M.  A.  S.,  §3141),  if  not  repealed  by  the  legislation  of 
Colorado,  was  superceded  by  the  legislation  of  congress.  Sec  this  case 
also  on  page  442. 

Campbell  v.  Ellet,  167  U.  S.  116,  42  Law.  Ed.  101  (1S97),  affirmins,' 
Ellet  V.  Campbell,  18  Colo.  510,  33  Pac.  521  (see  vol.  1,  p.  500).  It  is  not 
necessary  to  the  validity  of  a  claim  based  on  a  discovery  in  a  tunnel  that 
it  should  be  marked  on  the  surface.  Brewer,  J. :  "But  without  determin- 
ing what  would  be  the  rights  acquired  under  a  surface  location  based  upon 
a  discovery  in  a  tunnel,  it  is  enough  to  hold,  following  the  plain  language 
of  the  statute,  that  the  discovery  of  the  vein  in  the  tunnel,  worked  accord- 
ing to  the  provisions  of  the  statute,  gives  a  right  to  the  possession  of  the 
vein  to  the  same  length  as  if  discovered  from  the  surface,  and  that  a  loca- 
tion on  the  surface  is  not  essential  to  a  continuance  of  that  right.  We  do 
not  mean  to  hold  that  such  right  of  possession  can  be  maintained  without 
compliance  with  the  provisions  of  the  local  statutes  in  reference  to  the 
record  of  the  claim  or  without  posting  in  some  suitable  place,  conveniently 
near  to  the  place  of  discovery,  a  proper  notice  of  the  extent  of  the  claim — 
in  other  words,  without  any  practical  location.  For  in  this  case  notice 
was  posted  at  the  mouth  of  the  tunnel  and  no  more  suitable  place  can  be 
suggested,  and  a  proper  notice  was  put  on  record  in  the  office  named  in 
the  statute." 

Stratton  r.  OoJd  Sovereign  Min,  d  Tunnel  Co.,  1  Leg.  Adv.  350  (1S97). 
C.  C.  D.  Colo.  There  are  three  kinds  of  locations  on  the  public  mineral 
lands;  lode  locations,  tunnel  locations,  and  placer  locations.  When  a 
location  has  been  properly  made  in  either  class,  and  so  long  as  it  shall 
be  fully  maintained  by  use  and  enjoyment  or  by  patent,  the  territory  em- 
braced in  such  location  is  not  subject  to  adverse  location  by  a  claimant 
of  the  same  class  or  any  other  class.  Therefore,  a  tunnel  locator  has  no 
right  to  run  his  tunnel  through  a  lode  claim  located  before  the  location 
of  his  tunnel. 

Portland  O,  M.  Co,  v,  Uinta  Tunnel  M.  d  T,  Co.,  1  Leg.  Adv.  494  (1898). 
C.  C.  D.  CJolo.    To  same  effect  as  last  case. 

Cone  V.  Roxanna  Gold  Min,  d  Tunneling  Co,,  2  Leg.  Adv.  350  (1899). 
C.  C.  D.  Colo.  The  statutes  of  Colorado  of  1861  (M.  A.  S.,  §3141)  and  of 
1897  (11th  Sess.  Laws  *97,  p.  181,  §  1), providing  that  a  tunner7>wnor should 
have  the  right  to  drive  and  continue  the  same  through  and  across  any 
located  or  patented  claim  in  front  of  the  mouth  of  such  tunnel,  are  uncon- 
stitutional under  §§14  and  15,  art  2,  of  the  state  constitution,  since  they 
make  no  provision  for  ascertaining  the  need  of  the  tunnel  owner  for  right 
of  way  through  the  servient  estate  in  order  to  work  nis  own  claim  bene- 
ficially, or  for  compensating  the  damage  done  to  the  estate  appropriated 
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to  the  use  of  the  tunnel.  The  supreme  court  of  the  state  held  that  these 
statutes  referred  only  to  tunnels  for  discovery  and  not  to  tunnels  for 
development  in  Calhoun  Gold  Min.  Co.  v.  AJaz  Gold  Min.  Co. 

Calhoun  Chid  Min,  Co.  r.  Ajax  Chid  Min.  Co.,  182  U.  S.  499,  45  Law.  Ed. 
1200  (1901),  affirming  27  Colo.  1,  59  Pac.  COT,  83  Am.  St.  Rep.  17,  50  L,  R. 
A.  209  (1899).  One  who  locates  a  tunnel  claim  and  nms  a  tunnel  in  which 
he  discovers  blind  lodes  which  do  not  aiq;)ear  on  the  surface  is  not  entitled 
to  them  if  they  appear  within  the  lines  of  a  previously  located  and  pat^ited 
lode  claim.  The  tunnel  is  run  in  subordination  to  the  rights  given  to  the 
lode  claimant  by  Rev.  St.  2822.  Nor  has  the  tunnel  claimant  a  right  of  way 
through  such  claim.  Section  2323  "contemplates  that  tunnels  may  be  run 
for  the  development  of  veins  or  lodes,  for  the  discovery  of  mines,  gives  a 
right  of  possession  of  such  veins  or  lodes,  if  not  previously  known  to  exist, 
and  makes  locations  on  the  surface  after  the  commencement  of  the  tunnel 
invalid.  There  is  no  implication  of  a  displacement  of  surface  locations 
made  before  the  commencement  of  the  tunnel.  Indeed,  there  is  a  necessary 
implication  of  their  preservation.  And  there  can  be  no  implication  of  a 
conflict  with  the  rights  given  by  section  2322.  The  exclusiveness  of  those 
rights  we  have  declared.  The  tunnel  can  only  be  run  in  subordination  to 
them." 

Crecde  d  Cripple  Creek  Min.  d  M.  Co.  v.  Uinta  Tunnel  Min.  d  Transp.  Co,. 
196  U.  S.  337,  49  Law.  Ed.  501  (1905),  affirming  TMnta  Tunnel  Min-  & 
Transp.  Co.  v.  Creede  &  Cripple  Creek  Min.  &  Mill.  Co.,  119  Fed.  Iftl 
(1902).  "The  owner  of  a  tunnel  never  receives  a  patent  for  it*  There 
is  no  provision  in  the  statute  for  one,  and  none  is  in  fact  ever  issued.  No 
discover^'  of  mineral  is  essential  to  create  a  tunnel  right  or  to  maintain 
possession  of  it.  A  tunnel  is  only  a  means  of  exploration.  As  the  surface 
is  free  and  open  to  exploration,  so  is  the  subsurface.  The  citizen  needs 
no  permit  to  explore  on  the  surface  of  government  land  for  mineral. 
Neither  does  he  have  to  get  one  for  exploration  beneath  the  surface  for 
like  purpose.  Nothing  is  said  in  section  2323  as  to  what  must  be  done  to 
secure  a  tunnel  right.  That  is  left  to  the  miners*  customs  or  the  state 
statutes,  and  the  statutes  of  Colorado  provide  for  a  location  and  the  filing 
of  a  certificate  of  location.  When  the  tunnel  right  is  secured  the  Federal 
statute  prescribes  its  extent — a  tunnel  3,000  feet  in  length  and  a  right  to 
appropriate  the  veins  discovered  in  such  tiinnel  to  the  same  extent  as  If 
discovered  from  the  surface." 

Utah. 

Fissure  Min.  Co.  v.  Old  Susan  Min.  Co.,  22  Utah,  438,  63  Pac  587  (lOUO). 
The  provisions  of  Rev.  St.  2323,  and  the  privileges  granted  thereby,  apply 
to  one  who  locates  a  tunnel  for  discovery  purposes  as  well  as  for  develop- 
ment purposes ;  but  failure  to  prosecute  work  on  such  a  tunnel  for  bIt 
months  works  an  abandonment  of  the  right  to  all  undiscovered  veins  on 
the  line  of  such  tunnel,  and  the  owner  of  such  tunnel  is  not  entitled  to  a 
blind  vein  subsequently  discovered,  but  he  is  probably  entitled  to  the  bore 
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of  the  tuunel  to  the  extent  that  it  has  been  excavated,  and  a  space  of 
surface  ground  50  feet  on  each  side  of  the  mouth  of  the  tunnel,  and  100 
feet  extending  in  front  thereof  for  dumping  purposes. 


v.    Mill  Sites. 

p.  503.  Ordinarily  but  one  mill  site  may  be  entered  in  con- 
nection with  a  group  of  lode  claims  owned  and  operated  in  com- 
mon as  a  single  mine,  unless  the  special  circumstances  are  such 
that  more  than  one  mill  site  is  necessary  for  the  proper  promo- 
tion of  mining  operations  upon  the  group  of  claims. 

The  language  of  Rev.  St.  2337,  by  which  land  which  may  be 
patented  as  a  mill  site  is  defined  to  be  '^non-mineral  land  con- 
tiguous to  the  vein  or  lode,"  has  finally  been  given  a  literal 
construction  by  the  land  department  which  thus  conforms  to  the 
popular  interpretation  of  the  statute.  A  mill  site,  therefore,  if 
not  contiguous  to  the  vein,  is  not  objectionable  because  it  is  con- 
tiguous to  a  lode  claim. 

For  regulations  as  to  proceedings  to  patent  mill  sites,  see 
Land  Office  Regulations  of  March  29,  1909,  pars.  61  to  65.  The 
method  of  locating  mill  sites  is  prescribed  in  Montana  by  Laws 
of  1907,  page  21,  and  in  Nevada  by  Comp.  Laws,  §§  222  to  225. 

United  States. 

Valcalda  r.  Silrer  Peak  Mines,  29  C.  C.  A.  591,  86  Fed.  90  (1898).  9th 
Clrc.  In  an  ejectment  to  recover  a  mill  site,  where  the  complainant  relies 
on  his  own  prior  possession  and  an  ouster  by  the  defendant,  it  is  sufficient 
to  show  possession  that  the  comers  of  the  claim  are  marked  with  painted 
XXMSts,  as  is  the  custom  and  rule  in  marking  such  sites,  and  the  claimant 
had  a  house  and  a  stable  thereon,  and  had  constructed  tunnels  to  increase 
the  flow  of  springs,  and  built  a  wagon  road  to  his  mines,  thus  indicating 
a  present  and  continuous  use.  He  did  not  have  to  show  the  use  of  the 
land  for  the  purpose  for  which  it  was  located.  Failure  to  so  use  the  .land 
might  be  evidence  of  abandonment,  but  the  complainant  was  not  required 
to  negative  abandonment. 

California. 

Bums  r,  Clark,  133  Cal.  634,  66  Pac.  12,  85  Am.  St.  Rep.  233  (1901), 
followed  in  Bums  v.  Schoenfeld,  1  Cal.  App.  121,  81  Pac.  713  (1905). 
Defendants  went  ujwn  unoccupied  and  unlocated  government  ground,  to 
which  they  expected  ultimately  to  acquire  title  as  a  mill  site,  and  engaged 
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laborers  to  grade  the  land.  One  of  these  discovered  gold  outside  the  limits 
of  the  graded  space,  which  he  excavated  and  took  possession  of.  As 
against  the  defendants,  it  belonged  to  him,  and  the  defendants  having 
deprived  him  of  It  are  liable  to  him  for  its  conversion.  Their  occupation 
of  the  land  is  not  such  as  to  give  basis  of  title,  and  in  any  event  they 
could  not  acquire  title  to  mineral  land  by  occupancy,  except  for  the  pur- 
pose of  mining  or  extracting  minerals. 

Colorado. 

Cleary  v,  Skiffich,  28  Colo.  362,  65  Pac.  59,  89  Am.  St.  Rep.  207  (1901). 
Where  a  lode  claim  is  located  on  ground  already  taken  as  a  mill  site,  the 
locator  of  the  lode  claim  must  show  that  the  land  is  mineral,  i.  e.,  he  must 
show  to  the  satisfaction  of  the  Jury  that  the  land  contained  minerals  of 
such  quantity  and  quality  that  they  could  have  been  extracted  at  a  profit 
at  the  time  when  the  rights  of  the  owner  of  the  mill  site  attached.  Where 
the  location  is  for  a  mill  site  only,  the  rights  of  the  locator  attacii 
from  the  time  of  his  location  of  the  site,  if  he  commence  the  construction 
of  reduction  works  within  a  reasonable  time  thereafter,  or,  if  he  do  not, 
from  the  time  when  in  good  faith  he  does  commence  such  construction. 
Neither  class  of  mill  site  can  be  lawfully  located  on  mineral  land. 


Land  Office  Decisions. 

Plat  and  notice  of  location  must  be  posted  on  the  mill  site  during  tho 
period  of  publication.  Reference  will  not  be  made  to  the  board  of  equital>lo 
adjudication  under  New  York  Lode  &  Mill.  Site,  5  L.  D.  513  (see  vol.  I, 
p.  507),  where  the  mill  site  is  13,000  feet  from  the  lode  claim.  Silver  Star 
Mill  Site,  25  L.  D.  165  (1897). 

In  an  entry  for  a  mining  claim  and  mill  site,  the  mill  site  was  omitted 
from  the  publication.  The  department  ordered  publication.  The  effect 
was  held  to  be  the  same  as  if  there  had  been  no  entry,  and  application 
was  being  made  for  the  first  time.  A  protest  alleging  that  the  land  was 
mineral  having  been  filed,  a  hearing  will  therefore  be  ordered.  Reetl  ••. 
Bouron,  26  L.  D.  66  (1898). 

Plat  and  notice  must  be  posted  on  the  mill  site  as  well  as  on  the  lode  and 
entry  will  not  be  allowe<l  where  this  is  not  done.  (New  York  Lode  &  Mill. 
Site.  5  L.  D.  513,  ovorruk^.)     Pcocock  Mill  Site,  27  L.  D.  373  (1898). 

The  right  to  a  patent  for  a  mill  site,  under  the  second  clause  of  Rev. 
St.  2337,  depends  upon  the  presence  on  the  land  applied  for  of  a  quartz 
mill  or  reduction  works.  The  fact  that  the  applicant  has  a  mill  and 
reduction  works  upon  other  land  adjoining  does  not  help  the  matter. 
Brodie  Gold  Reduetion  Co.,  29  L.  D.  143  (1899). 

"The  logical  Inference  is  that  the  mill  site  provision  is  intended  solely 
to  subserve  a  recognized  practical  necessity,  contemplating  an  accession 
for  specified  purposes  to  acquired  mining  rights  and  is  not  a  provij^loii 
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for  the  acquisition  of  merely  additional  superficies  in  connection  with  each 
lode  location  under  section  2320.  Whilst  no  fixed  rule  can  well  be  estab* 
lished,  it  seems  plain  that  ordinarily  one  mill  site  affords  abundant  facility 
for  the  promotion  of  mining  operations  upon  a  single  body  of  lode  claims. 
It  is  not  to  be  supposed  that  Congress  intended  a  grant  of  an  equal  num- 
ber of  such  tracts  as  rightfully  incident  to  all  the  lode  claims  of  a  compact 
group  held  and  worked  under  a  common  ownership.  Every  provision  for 
the  disposal  of  the  public  domain  is  intended  to  subserve  some  substantial, 
useful  purpose.  There  is  nothing  in  the  language  or  reason  of  the  statute 
to  permit  a  mill  site  to  be  taken  and  acquired  in  connection  with  each 
mining  claim  of  such  a  group  as  that  in  question  here.  A  separate  mill 
site  cannot,  therefore,  be  regarded  or  allowed  as  complementary  to  each 
of  these  lode  locations." 

A  boarding  house,  store,  saw  mill  and  wharf  do  not  show  use  and 
occupation  for  mining  or  milling  purposes  within  the  meaning  of  the 
statute.  **This  express  requirement  plainly  contemplates  a  function  or 
utility  intimately  associated  with  the  removal,  handling  or  treatment  of 
the  ore  from  the  vein  or  lode.  Some  step  in  or  directly  connected  with 
the  process  of  mining  or  some  feature  of  milling  must  be  performed  upon, 
or  some  recognized  agency  of  operative  mining  or  milling  must  occupy 
the  mill  site  at  the  time  patent  thereto  is  applied  for  to  come  within  the 
purview  of  the  statute."    Alaska  Copper  Co.,  32  L.  D.  128  (1903). 

"The  statute  clearly  contemplates  that  at  the  time  the  application  for 
patent  is  made  the  land  included  in  the  mill-site  claim  is  used  or  occupied 
for  mining  or  milling  purposes.  Some  step  in  or  directly  connected  with 
the  processs  of  mining  or  some  feature  of  milling  must  he  performed  upon, 
or  some  recognized  agency  of  operative  mining  or  milling  must  occupy, 
the  mill-site  at  the  time  application  for  patent  is  filed.  So  far  as  the 
record  in  this  case  shows,  aside  from  the  digging  of  three  wells,  nothing 
has  been  done  on  the  mill-sites.  The  design  to  use  all  of  them  for  the 
purpose  of  a  reservoir  for  water,  and  the  building  of  a  reduction  works, 
is  not  the  present  active  employment  of  any  mining  agency  upon  the  land 
or  the  direct  use  of  it  for  milling  purposes.  Neither  is  the  storing  of  ore 
upon  each  mill-site,  under  the  circumstances  of  this  case,  such  a  use  of  the 
land  as  to  warrant  the  entry  and  patent  of  the  four  mill-sites." 

It  follows  from  Alaska  Copper  Co.,  32  L.  D.  128,  "that  if  more  than  one 
mill-site  is  applied  for  in  connection  with  a  group  of  lode  claims,  a 
sufficient  and  satisfactory  reason  therefor  must  be  shown.  The  storage 
of  a  quantity  of  ore  upon  each  of  the  four  mill-sites  in  this  case,  where 
there  is  nothing  to  show  but  that  the  area  embraced  In  one  of  them  would 
be  ample  for  such  storage.  Is  but  a  mere  colorable  use  of  the  mill-sites, 
which  does  not  satisfy  the  requirements  of  the  statute."  Ifard  Cash  d 
Other  Mill  Site  Claims,  34  L.  D.  325  (1905). 

The  provision  of  Rev.  St.  2337,  confining  mill  sites  to  "non-mineral  land 
not  contiguous  to  the  vein  or  lode,"  is  intended  to  prevent  the  appropria- 
tion within  the  area  of  the  mill  site  of  a  further  segment  of  the  actual 
vein  or  lode  upon  which  the  mining  claim  itself  is  predicated.    A  mill  site. 
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If  not  coDtlguous  to  the  rein,  and  embracing  only  nonmineral  land,  is  not 
objectlonal  because  it  is  in  contact  with  a  side  line  of  the  lode  claim. 
Brick  Pomeroy  Mill  Site,  34  L.  D.  320,  Is  overruled,  as  is  also  Alaska 
CJopper  Co.,  32  L.  D.  128,  to  the  extent  to  which  it  conflicts  with  this  de- 
cision.   Yankee  Mill  Site,  37  L.  D.  674  (1909). 
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I.    Town  Site  Gb^\nts. 


p.  511.  Section  16  of  the  act  of  March  31,  1891,  applies  by  its 
terms  only  to  incorporated  towns.  The  rights  of  those  claiming 
minerals  within  the  limits  of  unincorporated  towns  are,  there- 
fore, not  assisted  by  that  statute,  but  are  controlled  by  the  gen- 
eral town  site  laws  and  are  defined  by  Rev.  St.  2386,  2392.  Under 
the  present  practice  of  the  land  department,  and  its  interpreta- 
tion of  the  statutes,  the  position  of  the  mineral  claimant  who 
conflicts  with  an  unincorporated  town  site  differs  little,  if  any, 
from  that  of  the  claimant  who  conflicts  with  the  site  of  an  in- 
corporated town.  (The  act  of  1891  adds  lead  to  the  list  of  enu- 
merated minerals.)  In  Lalande  v.  Townsite  of  Saltese,  32  L.  D. 
211,  it  is  said  that  while  the  provisions  of  Rev.  St.  2386  and  2392 
are  substantially  the  same  as  the  excepting  provisions  of  §  16  of 
the  act  of  1891,  with  respect  to  patents  issued  under  the  scj- 
tion,  it  is  to  be  observed  that  in  the  former  it  is  not  provided  in 
terms,  as  it  is  in  the  latter,  that  patent  may  be  obtained  by  the 
claimant  of  the  excepted  mineral  veins,  mining  claims  or  posses- 
sions, after  the  town  site  patent  shall  have  issued.  In  that  case 
protests  by  mineral  claimants  against  the  issue  of  a  patent  to  an 
unincorporated  town  were  dismissed,  for  the  reasons  that  the 
patent  would  not  operate  to  convey  title  to  lands  known  to  be 
mineral  at  the  date  of  entry  and  would  not  affect  the  rights  of 
the  protestants  and  that  they  might  subsequently  apply  for  anl 
obtain  patents  under  proper  proceedings  to  any  lands  claimed 
by  them  within  the  town  site  which  were  valuable  for  minerals 
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at  the  date  of  the  entry,  the  same  as  though  the  town  site  patent 
had  not  been  issued.  This  result  is  substantially  the  same  as  that 
reached  in  Hulings  v.  Ward  Townsite,  29  L.  D.  21,  in  the  case  of 
an  incorporated  town. 

The  former  practice  of  the  department,  therefore,  by  which  it 
required  proceedings  for  the  vacation  pro  tanto  of  the  town 
site  patent  before  it  would  issue  a  mineral  patent  for  land  within 
the  limits  of  the  town  site  (see  vol.  1,  pp.  513,  525),  has  been 
abandoned.  Since  the  town  site  patent  does  not  pass  the  minerals, 
mining  claims  and  possessions  mentioned  in  the  statutes,  the  issu- 
ance of  such  patent  does  not  divest  the  jurisdiction  of  the  de- 
partment over  the  minerals  and  land  so  reserved. 

The  proviso  of  §  16  of  the  act  of  March  31,  1891,  **  creates  one 
distinction  between  unincorporated  and  incorporated  towns  as 
regards  the  relative  rights  of  townsite  occupants  and  mineral 
claimants,  which  is,  that  whereas  the  toAvnsite  patent  will,  in 
either  case,  carry  absolute  title  to  any  mineral  not  known  to  exist 
at  tlie  date  of  townsite  entry,  the  adverse  rights  of  mineral  and 
town-lot  claimants  within  incorporated  towns  are  hinged  upon 
priority  of  initiation.  That  is  to  say,  that  after  entry  is  made  for 
such  town,  no  entry,  by  a  mineral-vein  applicant,  will  be  allowed 
for  any  land  owned  and  occupied  under  the  townsite  law  by  a 
party  whose  possession  antedated  the  inception  of  the  mineral 
applicant's  claim,  even  though  such  land  was  known,  at  date  of 
the  townsite  entry,  to  contain  valuable  minerals.''  (Townsite 
Regulations  of  August  7,  1909,  38  L.  D.  n5.) 

United  States. 

Migcon  v,  Montana  Cent.  R,  Co,,  23  C.  C.  A.  156,  77  Fed.  249  (1S96).  9th 
CI  re.    See  tills  case  on  page  r>30. 

Bonner  r.  Mciklc,  82  Fed.  C97  (1S97).  C.  C.  D.  Nev.  I^nd  occupied  by 
lot  holders  of  a  town  site,  for  which  patent  has  not  yet  been  applied  for, 
is  not  open  to  location  by  mineral  claimants. 

Hawley»  D.  J.:  "The  citizens  of  a  town  have  as  much  right  to  buUd 
houses  upon  the  public  domain  in  which  to  live  as  others  have  to  locate 
mining  claims  upon  which  to  work.  One  purpose  is  as  necessary  as  the  other. 
Both  are  entitled  to  the  equal  protection  of  the  law.  Although  complain- 
ants have  not  connected  themselves  with  any  government  title,  nor  sought 
in  any  manner  to  secure  such  title,  yet  they  have  such  a  possessory  right 
to  the  land  upon  which  their  buildings  have  been  erected  as  will  prevent 
others  not  having  any  title  from  the  government  from  entering  thereon. 
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and  taking  their  property  from  them  without  first  establishing  a  superior 

right  thereto."    "It  is  true  that  no  steps  have  been  taken  by  the  town-site 

claimants  of  DeLamar  to  obtain  a  town-site  patent  in  order  to  procure  a 

I  title  from  the  government.    They  might  have  done  so;  and  if  they  had, 

then  the  mineral  claimants  to  the  Xald  Queen  Mining  location  could  have 

protested,  and  the  identical  question  here  raised  would  then  have  been 

,  presented.    The  fact  as  to  which  party  first  applies  for  a  patent  certainly 

I  cannot  make  any  difference  in  the  principle  which  Is  Involved." 

»  This  was  an  action  on  an  adverse  claim  in  which  the  lot  holders  were 

Protestants  and  it  was  not  satisfactorily  shown  that  any  of  the  ground 
located  by  the  mineral  claimants  contained  minerals,  certainly  not  that 
pjirt  covered  by  the  town  lots.    See  this  case  also  on  page  2(5. 

Young  v.  Qoldstcen,  97  Fed.  303  (1899).  D.  C.  D.  Alaska.    See  this  case 
on  page  443. 
)  Lamed  v.  Jenkins,  51  C.  C.  A.  344,  113  Fed.  634  (1902).    8th  Clrc.    It  is 

mines  known  to  exist  at  the  time  a  town  site  patent  Is  issued,  and  those 
only,  that  are  excepted  from  its  grant  by  Rev.  St.  2392. 

QoUsiein  v,  Behrends,  59  C.  C.  A.  203.  123  Fed.  399  (1903).  9th  Clrc. 
See  this  case  on  page  445. 

California. 

Callahan  v.  James,  141  Cal.  291,  74  Pac.  853  (1903),  reversing  71  Pac. 
104  (1902) .  Rev.  St.  2392  provides  that  no  town  lot  title  shall  be  acquired 
"to  any  mine  of  gold,  silver,  cimiabar,  or  copper,  or  to  any  valid  mining 
claim  or  possession  held  under  existing  laws."  Under  this  section  it  is  not 
sufficient  that  there  be  in  fact  a  mine  of  gold,  silver,  cinnabar  or  copper, 
unless  at  the  time  of  the  town  site  eutr>'  it  is  known  to  be  such ;  but  in  V.\ » 
case  of  a  "valid  mining  claim  or  possession  held  under  existing  hnvs." 
it  is  immaterial  whether  or  not  at  the  time  of  the  entry  of  the  town  site, 
or  at  any  time  thereafter,  the  land  embraced  in  the  mining  claim  was 
known  to  contain  minerals  of  such  extent  and  value  as  to  Justify  expen- 
diture for  the  purpose  of  extracting  them. 

Colorado. 

Moyle  V,  BuUene,  7  Colo.  App.  308,  44  Pac.  G9  (1896).  The  fact  that  the 
discovery  was  within  the  patented  limits  of  a  town  site  is  irrelevnnt,  whoiv? 
all  the  evidence  shows  that  the  existence  of  a  mineral  bearing  vein  at  the 
place  where  the  discovery  was  made  was  known  long  previous  to  tlu»  ai^plica- 
tion  for  or  receipt  of  the  title  by  the  town. 

Montana. 

Silver  Bow  Min.  d  Mill  Co.  r.  Clark,  5  Mont.  378,  5  Pac.  570  (1S85).  A 
mining  claim  was  regularly  located  on  November  16,  1S75,  and  a  patent 
was  Issued  therefor  on  January  15,  1880.  In  this  was  a  clause  "excei)tint; 
and  excluding  from  said  patent  all  town-site  property  rights    upon    the 
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surface;  and  all  houses,  buildings,  lots,  blocks,  streets,  alleys  or  other 
municipal  improvenieuts  on  the  surface  of  said  P.  Mining  Claim."  On 
September  20,  1877,  a  patent  for  Butte  town  site  issued,  coTering  the  sur- 
face of  the  claim.  This  patent  provided  that  '*no  title  shall  be  hereby 
acquired  to  any  mine  of  gold,  silver,  cinnabar  or  copper,  or  to  any  valid 
mining  claim  and  possession  held  under  existing  laws  of  Congress." 

The  claimant  under  the  mineral  patent  had  a  good  title.  The  location 
of  the  mining  claim  was  a  grant  upon  which  the  land  ceased  to  be  public 
and  was  no  longer  open  to  entry  under  the  town  site  laws.  The  land 
department  had  no  authority  to  make  the  exception  contained  in  the 
mineral  patent  and  that  exception  was  void.  The  mineral  claimant  was 
under  no  obligation  to  flle  an  adverse  claim  to  the  town  site  entry. 

Horsky  r.  Moran,  21  Mont.  345,  53  Pac.  10G4  (1898).  Where  a  United 
States  patent  Is  granted  for  a  town  site,  and  such  site  covers  land  of  which 
one  is  in  possession  under  a  validly  located  placer  claim  at  the  time  of  the 
application  for  such  patent,  it  is  voidable,  but  not  wholly  void.  The 
government  can,  on  its  own  account,  authorize  proceedings  to  vacate  the 
patent  or  to  limit  its  operation ;  or  a  person  whose  rights  are  injuriously 
affected  by  the  existence  of  the  patent,  and  who  can  connect  himself  wltli 
the  original  source  of  title,  can  obtain  equitable  relief  so  as  to  control  the 
legal  title  in  the  patentee's  hands.  But  where  such  person  or  locator  has 
not  been  In  possession  of  the  land  in  controversy  for  some  twenty  years, 
and  has  allowed  one  claiming  under  the  town  site  patent  to  be  in  possession 
of  the  land  during  that  time,  he  is  guilty  of  such  laches  as  will  place  him 
beyond  the  iwle  of  any  e<iuital>le  relief,  either  directly,  or  Indirectly 
through  the  intervention  of  the  government. 

City  of  Butte  v.  Mikosowitz,  39  Mont.  350,  102  Pac.  593  (1909).  Where 
one  in  good  faith  locates  a  mining  claim  under  the  mineral  land  law,  he 
is  presumed  to  have  done  so  for  the  value  of  the  minerals  contained  there- 
in benrath  the  Furfnce,  ai)d  there  is  no  reason  why  he  may  not  prosecute 
mining  operations  without  interfering  with  the  right  of  the  city  to  use 
the  streets  upon  the  surface  of  the  claim.  In  this  case  the  city  showed 
such  a  use  of  the  streets  as  amounted  to  a  grant  of  a  right  of  way  under 
U.  S.  Re^•.  St.  2477.  and  conpequently  was  entitled  to  recover  the  bed  of  the 
street  in  an  action  of  ejectment  against  the  owner  of  the  mining  claim. 

Nevada. 

Golden  r.  Murphy,  103  Pac.  304  (1909).  A  mining  claim  on  land  covered 
by  a  town  site  patent,  which  was  valid  and  siil  slstlng  at  the  time  the  patent 
was  Issued,  does  not  pass  thereunder,  nor  is  the  right  of  possession  affected 
thereby.  "In  the  case  at  bar,  while  it  appears  that  the  ground  embraced 
within  the  Canyon  claim  was  sold  as  town  lots  under  the  town  site  patent. 
It  does  not  appear  that  the  lot  purchasers  ever  acquired  or  attempted  to 
acquire  possession  from  the  claimants  to  the  ground  under  prior  exlstin;:; 
mining  locations.  The  evidence  Is  conclusive,  we  think,  that  the  groun.l 
covered  by  the  Canyon  claim  has  been  held  as  a  valid  and  subsisting  mlnlnt; 


CONFLICTIXG  GOVERNiMENT  GRANTS.  555 

claim  from  a  time  loug  prior  to  tlie  date  of  the  town  site  patent  dowu  to 
the  present.*' 


I^ND  Office  Decisions. 

A  town  site  patent  that  in  terms  provides  that  **uo  title  shall  be  hereby 
acquired  to  any  mine  *  *  *  or  to  any  valid  mining  claim  or  post:ession 
held  under  existing  laws  of  Congress*'  does  not  divest  the  department  of 
Jurisdiction  to  subsequently  issue  a  patent  for  a  lode  claim  within  the 
limits  covered  ly  said  town  site  patent,  if  at  the  date  of  the  town  site 
entry  such  lode  claim  was  known  to  exist.  The  eases  of  the  Pacific  Slope 
Lode.  12  L.  D.  CS6.  and  the  Cameron  I^de,  13  L.  1).  3('9  (see  vol.  1,  p.  525), 
overruled.  Pacific  Slope  Lode  v,  Butte  Toicnsite,  25  L.  1).  51.s  (1897). 
Followed  in  Gregory  Lode  Claim,  26  L.  D.  144  (1S98). 

Patented  mining  claims  within  a  town  site  entry  will  l;e  excludeil  then- 
from;  hut  all  other  mining  claims  existing  at  the  date  of  the  entry  are 
protected  by  S  IG  of  act  March  3,  1^91,  and  there  is  no  necessity  for  their 
segregation  and  exclusion  in  ternis  from  the  town  site  entry  and  imtent. 
Such  patent  when  issued  will  not  aflTect  any  rights  within  the  jmtented  areji 
which  existed  at  the  date  of  town  site  entry  under  any  valid  mining  claim. 
HuUngg  v.  Ward  To^rnsitc,  29  L.  D.  21  (1899)  ;  Xome  d  ^iuook  Co,  k\ 
Toicnsite  of  Xome,  34  L.  D.  102  (1905)  ;  /f/.,  27(5  (1905). 

"The  mining  laws  do  not  authorize  or  provide  for  adverse  proceediusrs 
against  an  applicant  for  patent  to  mineral  land  ly  one  claiming  the  same. 
or  any  part  thereof,  under  laws  providing  for  the  disimsal  of  non-mineral 
lands.  The  provisions  of  sections  2325  and  2320  relative  to  adverse  claims 
contemplate  proceedings  to  determine  only  the  right  of  iM)ssession  as 
between  claimants  of  the  same  unpatente<l  mineral  lands ;  and  not  to  decide 
controversies  respecting  the  character  of  public  lands,  that  is,  whether 
they  are  mineral  or  non-mineral  lands."  One  claiming  iinder  a  town  site 
patent  has,  therefore,  no  standing  as  an  adverse  claimant  against  an 
applicant  for  a  mineral  patent.  The  question  l^etween  these  parties  must 
be  decided  by  the  department.  Ryan  r.  Granite  Hill  Min.  d  Development 
Co,,  29  K  D.  522  (1900). 

Land  known  to  be  valuable  for  minerals  at  the  date  of  a  town  site 
patent  does  not  pass  thereby,  and  a  mineral  patent  siibseiiuently  granted 
therefor  is  valid.  Brady's  Mortgagee  r.  Harris,  29  L.  D.  S9  (ls99)  ;  Id,, 
29  L.  D.  420  (1900). 

When  a  protest  against  a  town  site  application  by  one  claiming  under  a 
prior  mineral  location  is  flle<l  after  the  town  site  entry  has  been  made, 
the  burden  of  proof  is  on  the  protestant  to  establish  the  minerni  character 
of  the  land. 

"It  Is  well  settled  that  the  conditions  with  respect  to  the  character  of 
land,  as  they  exist  at  the  date  of  entry  •  •  •  must  determine  whether 
the  land  is  subject  to  sale  or  other  disix)sal  under  the  law  ui»on  which 
the  application  for  patent  is  based;  that  no  change  In  such  conditions. 
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Rubsequently  occurring,  can  Impair  or  in  any  manner  affect  the  applicant's 
right  to  a  patent,  if  in  other  respects  established,"  In  order  to  except 
mineral  land  from  the  operation  of  a  town  site  entry,  it  must  be  known 
at  the  time  of  the  entry  to  contain  minerals  of  such  character  and  ralne 
as  to  Justify  expenditure  for  the  purpose  of  extracting  them.  This  require- 
ment is  not  met  by  indications  of  the  existence  of  minerals,  which  are  not 
sufficient  in  quantity  to  justify  any  systematic  or  continuous  prosi)ecting  or 
working  upon  a  claim  which  had  been  located  over  seven  years.  Harkrader 
r.  Goldstein,  31  L.  D.  87  (1901). 

A  patent  for  an  unincorporated  town  site  will  not  operate  to  convey 
title  to  any  lands  known  to  be  valuable  for  minerals  at  the  date  of  the 
town  site  entrj',  nor  will  it  affect  any  rights,  present  or  prospective, 
possessory  or  otherwise,  which  may  have  been  acquired  under  the  pro- 
visions of  the  mining  laws. 

Owners  of  mining  claims  cannot  have  their  rights  determined  in  the 
land  office  by  protests  filed  against  the  allowance  of  the  town  site  patent. 
"They  may  subsequently  apply  for  and  obtain  patent  upon  proper  pro- 
ceedings under  the  mining  laws,  to  any  or  all  lands  claimed  by  them  withiii 
the  town  site  which  they  may  be  able  to  show  were  known  to  be  valuable 
for  minerals  at  the  date  of  the  entry,  the  same  as  though  town  site  patent 
had  not  been  Issued.  The  law  will  preserve  to  them  all  rights  acquired 
under  the  mining  laws  prior  to  the  town  site  entry."  LaJandc  r.  Townsitc 
of  BaUese,  32  L.  D.  211  (1903). 

A  town  site  patent  issued  under  the  general  town  site  laws,  or  undor 
§  16  of  the  act  of  March  16,  1891,  is  inoperative  to  convey  title  to  any  valid 
mining  claim  or  possession  held  under  the  mining  laws  at  the  date  of  th»^ 
town  site  entry.  '*In  determining  whether  the  claim  here  involved  is  a  valid 
mining  claim  or  possession,  ,the  question  of  the  character  of  the  land  raised 
by  the  proceedings  [protest  by  town  lot  owners  against  application  for 
patent  for  mining  claim]  is  a  primary  one.  If  the  applicant  has  had 
ample  time  and  opportunity  to  show  by  exploration  and  development 
whether  valuable  mineral  deposits  exist  on  the  land,  and  has  not  done  so. 
and  has  not  in  any  manner  established  that  the  location  embraces  mineral 
land  under  the  well  settled  rules  of  determination  in  cases  where  the 
character  of  the  land  is  directly  in  issue,  his  location  cannot  be  held  to  be 
a  valid  mining  claim  or  possession  within  the  meaning  of  the  law."  Brophii 
V.  O'Bare,  34  L.  D.  596  (1906). 


II.     School  Land  Grants. 

p.  525.  The  rules  and  regulations  of  the  department  in  the  ad- 
justment of  grants  to  the  several  states  and  territories  for  school 
purpos(^s,  where  the  mineral  or  nonmineral  character  of  the  land 
is  involved,  aro  contained  in  Circular  of  March  6,  1903.  32  L.  D.  39. 
(See  State  of  Oregon,  32  L.  D.  105,  412.) 
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United  States. 

« 

Qairard  t\  Silver  Ftak  Mines,  82  Fed.  578  (1&07),  C.  C.  D.  Nev.,  affiruieti 
36  C.  C.  A.  C03,  94  Fed.  083  (1899).  9th  Circ.  The  2,000,000  acre  prant 
to  Nevada  by  act  of  Congress  June  16,  1880,  was  not  intended  to  iiuMude 
mineral  lands.  "It  has  keen  the  universal  policy  of  the  general  government 
to  exclude  such  lands  from  its  grants.  Saline  lands  are  mineral,  and  wero 
therefore  reserved  from  the  grant  to  the  state." 

The  state  of  Nevada  having  selected  a  certain  tract  inter  alia,  under  the 
grant  made  by  the  act  of  Congress,  it  was  included  in  a  list  certified 
by  the  secretary  of  the  interior  on  Aug.  7,  1800,  and  subse-iueiuly 
patented  by  the  state  under  its  act  of  March  12,  1885,  to  the  plalntiflC.  The 
land  in  question  being  mineral  and  known  to  be  such  at  and  before  the 
time  of  the  selection,  no  title  passed  to  the  plaintiff. 

(It  was  held  by  the  land  department  in  Manser  Lode,  27  L.  D.  32'"> 
[1808],  that  this  decision  "while  not  conclusive  upon  the  I'nite<l  States,  i.< 
evidence  of  a  high  order  both  as  to  the  character  an(l  condition  of  the  land 
involved  and  the  validity  of  the  applicant's  'claim  thereto.  It  will  be 
assumed  for  purposes  of  present  consideration  that  the  said  judgment  .h 
a  final  Judgment  between  the  parties  thereto."  The  succ^essful  party  liavln;^ 
applied  for  patent  and  no  adverse  claim  being  made  thereto,  he  was 
entitled  thereto.) 

Nevada. 

Btanhy  v.  Mineral  Union,  26  Nev.  55,  03  Pac.  50  (1000).  Whih* ordinarily 
the  selection  for  sale  by  the  proper  state  authorities  under  the  federal 
grant  to  the  state  of  Nevada  (Act  of  June  10,  ISSO;  21  Stat.  287),  of  non- 
mineral  land,  determines  conclusively  that  the  land  is  agricultural  and 
nonmineral  so  as  to  preclude  the  location  of  a  mining  claim  thereon,  this 
is  not  true  where  the  state  legislation  (Act  of  March  5,  1SS7,  §  3)  provides 
that  such  act  of  selection  shall  not  be  construed  to  prevent  the  prospecting 
for  and  working  of  mines  on  such  land,  and  that  every  contract  made  for 
the  Fale  of  such  land  shall  excei)t  all  mines  of  valuable  nnnoral.  Tlu' 
discoverer  of  a  valuable  vein  of  gold  who  has  located  his  claim  properly, 
therefore,  is  entitled  to  the  land  claimed  as  against  one  to  whom  the  state 
had  contracted  to  sell  the  land,  but  had  not  issued  a  patent  therefor. 

Land  Office  Decisions. 

The  states  title  to  school  lands  under  act  of  March  3,  1S53,  vests  at  tli«» 
date  of  the  completion  of  the  survey,  and  if  the  land,  although  in  reality 
mineral,  was  not  then  known  to  be  mineral,  the  subsequent  discovery  of 
its  mineral  character  will  not  divest  the  title  which  had  already  passed. 
But  if  the  state  makes  indemnity  selection  in  lieu  of  such  land,  it  1  hereby 
waives  any  claim  to  it.    Rice  v.  California,  24  L.  D.  14  (1807). 
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Marble  is  niiueral  within  an  exception  from  school  laua  grants.  The 
term  has  the  same  meaning  here  as  in  the  mineral  land  law.  Pacific  Coa^t 
Marble  Co,  r.  Xorthern  Pac.  R,  Co.,  25  L.  D.  233  (189T). 

"Without  passing  upon  the  question  here,  it  would  seem  that  under  the 
grant  and  the  provisions  of  the  last  mentioned  section,  land  known  to  be 
mineral  In  character  prior  to  the  Secretary's  approval  of  the  State's  liat 
therefor,  and  possibly  prior  to  certification,  would  be  exempt  from  theofiera- 
tiou  of  the  grunt.  It  would  be  the  duty  of  your  otBce,  as  it  might  become  the 
duty  of  the  Department  in  due  course  of  proceedings,  upon  proper  showing 
that  land  selected  by  a  State  under  said  act  was  mineral  in  character,  to 
order  a  hearing  In  the  premises,  notwithstanding  the  selection  had  l)een 
approved  and  certified,  to  the  end  that,  in  the  event  evidence  adduced  at 
a  hearing  should  so  warrant,  it  might  be  duly  determinetl  that  the  land 
was  not  of  the  character  contemplated  by  the  act  and  was  not  intended 
to  be  granted  thereby,  and  that,  therefore,  no  title  or  interest  had  passed 
to  the  State  by  the  approval  and  certification.  But  after  such  approval 
and  certification  a  hetiring  should  be  ordered  only  upon  a  strong  prima 
facie  showing  that  the  land  was  known,  prior  to  that  time,  to  l»e  of  a 
chanicter  other  than  that  contemplated"  by  the  act. 

"I  do  not  think  such  showing  is  made  in  this  case  by  the  evidence  pre- 
sented by  AriM)ld  and  hereinbefore  set  out — ^no  facts  being  stjy^ed  as  a 
basis  for  the  allegetl  knowlwlge  of  the  existence  of  coal  prior  to  the  State'.^ 
selection  of  the  land — and  his  present  request  for  a  hearing  is  therefore 
denied.  But  this  will  not  preclude  him  from  presenting  to  your  office. 
\\ithin  a  reasonable  time,  an  application  for  a  hearing,  if  he  elects  so  to 
do,  acconipanie*!  by  such  further  evidence  as  he  may  be  able  to  present 
in  support  thereof."     Simon  B.  Arnold,  24  L.  D.  486  (1897). 

The  grant  of  land  for  rc1ux>1  purposes  in  %  6  of  act  of  Congress  of  July 
1(5,  1804.  to  the  state  of  Ttah,  took  effect  upon  the  admission  of  that  state 
to  the  T'nion,  viz.,  Jan.  4,  1890.  Though  the  act  contains  no  exception  of 
mineral  lands,  yet  known  mineral  lands  did  not  pass  by  the  grant  both  by 
reason  of  the  general  policy  of  the  government  and  by  the  provisions  of 
Bov.  St.  231S  that  **In  all  cases  lands  valuable  for  minerals  shall  be 
reserved  from  sale,  except  as  otherwise  expressly  directed  by  law."  Vtah 
r.  Alien,  27  T..  D.  53  (1898). 

*'Tbe  mere  fact  that  the  land  was  covered  by  a  placer  location  or  was 
embraced  in  a  ponding  application  for  a  placer  patent  did  not  constitute  a 
disposition  thereof  or  except  it  from  the  State's  grant,  if.  in  fact,  it  was 
not  mineral  land." 

In  a  contest  between  the  placer  claimant  and  the  state,  judgment  was 
given  in  favor  of  the  state.  The  present  case  was  an  application  »for 
homestead.  Held,  if  the  land  was  nonmineral  it  passed  to  the  state:  if 
mineral  it  was  not  open  to  homestead  entry.  George  M.  Bourqnin,  27  I*. 
D.  2S9   (1898). 

Prior  to  the  approval  of  a  school  indemnity  selection  the  land  Included 
therein.  If  mineral,  is  open  to  exploration  and  purchase  under  the  mineral 
land  laws.     It  is  of  no  consequence  that  the  land  was  not  known  to  be 
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mineral  when  the  state's  application  was  filed.  i:iicank  r.  California^  27 
L.  D.  411  (1898) . 

Coal  and  mineral  lands  are  not  subject  to  selection  by  the  state  under 
1 7  of  act  July  16, 1894,  but  ''building  stone*'  lauds  may  be  taken  thereunder. 
Biate  of  Utah,  29  L.  D.  69  (1899). 

Land  chiefly  valuable  for  deposits  of  gypsum  and  petroleum  is  not  subject 
to  selection  as  indemnity  under  a  school  land  gnint.  Prior  to  the  approval 
of  a  school  indemnity  selection  under  act  March  3,  1893,  the  land  Included 
therein,  if  mineral,  is  open  to  exploration  and  purchase  under  the  mining 
laws.    McQuiddy  r.  Califottiia,  29  L.  I).  181  (1899). 

'*A  grant  of  school  lands  to  a  State  does  not  carry  lands  known  to  be 
chiefly  valuable  for  mineral  at  the  time  when  the  State's  right  would 
attach,  if  at  all.  A  mere  mineral  return  by  the  surveyor  general,  however, 
does  not  have  the  effect  to  establish  the  character  of  lands  as  chiefly 
valuable  for  mineral,  and  camiot,  therefore.  In  and  of  itself,  openite  to  take 
lands  out  of  the  grant  to  the  State,  as  mineral  lands.  This  could  ouly  Ik^ 
done  by  proof  clearly  showing  that  the  lands  were,  at  the  time  when  the 
right'  of  the  State  would  attach,  kno\^'n  to  contain  valuable  deiK>sit«  of 
mineral,  and  to  be  chiefly  valuable  on  account  of  such  deiK)sits." 

By  the  Circular  of  March  6,  1903,  32  L.  I).  39,  In  the  absence  of  claims 
under  the  mining  or  other  public  land  laws,  asserted  at  the  date  when  the 
right  of  the  state  would  attach,  the  presumption  arises  that  title  has 
passed  to  the  state,  and  this  presumption  prevails  unless  and  until  it  is 
overcome  by  satisfactory  proof  to  the  contrary  as  provided  in  that  circular. 
State  of  Utah,  32  L.  D.  117  (1903). 

Vnder  the  provisions  of  5  t>  of  the  act  of  July  16,  1S94,  granting  lanils 
to  Utah  for  school  purposes,  the  right  of  the  state  does  not  attach  until 
the  land  is  identifled  by  the  government  survey.  In  this  csise.  the  land 
was  located  as  a  mining  claim  in  1894,  it  was  survey e<l  in  1899,  and  in 
1901  the  locator  applied  for  Latent  of  which  actual  notice  was  given  to  the 
state  The  location  did  not  establish  the  character  of  the  land,  but  sin<o 
the  state  did  not  interpose  any  objection  by  way  of  protest  or  otherwise, 
a  hearing  was  held  to  be  unnecessary  and  the  mineral  entry  was  passed 
to  imtent    Mahopannf  yo,  2  Lode  Claim,  33  L.  I>.  37  (1904). 

The  grant  of  sections  sixteen  and  thirty-six  made  to  the  state  of  South 
Dakota  for  school  purposes  by  the  act  of  February  22,  1889,  took  effect 
on  the  admission  of  the  state  into  the  l^nion,  as  to  lands  at  that  date 
identifled  by  the  government  survey ;  but  as  to  lands  not  then  surveyed, 
the  right  of  the  state  did  not  attach  unless  and  until  identifled  by  survey. 
If  at  the  time  of  survey  they  were  known  to  be  mineral  in  character,  they 
were  excepted  from  the  grant.  South  Dakota  r.  Trinity  Gold  Min.  Co,,  34 
L.  D.  485  (1906)  ;  South  Dakota  t\  Delicate,  34  L.  D.  717  (1906). 

The  fact  that  only  a  portion  of  a  mining  claim  conflicts  with  the  school 
grant,  and  that  portion  is  not  asserted  to  contain  any  mineral  deposits, 
does  not  prevent  the  application  of  the  foregoing  rule.  It  may  still  lie 
claimed  and  held  under  the  mining  laws.  South  Dakota  v.  Delicate,  ru 
L.  D.  717  (1906). 
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Where  the  mineral  character  of  a  mining  claim  in  conflict  with  a  sectioiu 
claimed  by  the  state  under  its  school  land  grant  is  challenged  by  the  state, 
the  usual  formal  proofs  under  patent  proceedings  will  not  suffice,  but 
the  mineral  character  of  the  land  must  be  established  by  substantive  proof, 
and  the  state  is  not  bound  to  take  the  initiative  at  a  hearing  ordered  to 
determine  that  question.    South  Dakota  v.  Walsh,  34  L.  D.  723  (1906). 


III.    Land  Grants  to  Railroaob. 

p.  532. 

United  States. 

Northern  Pac,  R.  Co.  v,  Sanders,  166  U.  S.  620,  41  Law.  Ed.  1139  (1897), 
affirming  49  Fed.  129  (see  vol.  1,  p.  534).  The  general  route  of  the  railroad 
was  filed  February  21,  1872,  and  its  line  of  definite  location  was  established 
and  a  plat  thereof  filed  July  6,  1882.  The  lands  in  dispute  were  within  the 
exterior  lines  of  both  these  routes.  These  lands  were  located  as  placer 
claims  and  application  for  mineral  patents  therefor  were  made  in  1881  and 
1882.  Protests  were  filed  by  the  railroad  company  on  the  ground  that  the 
lands  were  not  mineral  and  this  contest  had  not  been  disposed  of  on  August 
4,  1887,  when  the  railroad  company  presented  a  list  of  lands  to  the  register 
and  receiver  of  the  proper  land  office  for  certification.  Approval  of  thl8 
list  was  refused  because  of  the  existence  of  the  above  claims.  The  answer 
in  this  case  admitted  that  the  ''said  premises  did  not  contain  gold  or  other 
precious  metals  in  paying  quantities  or  in  such  quantity  as  to  make  the 
same,  or  any  part  thereof,  commercially  valuable  therefor." 

Held,  that  the  above  facts  constituted  a  good  defense  to  an  action  by  the 
railroad  company  to  recover  these  lands.  They  were  included  in  the  exclu- 
sion from  the  grant  to  the  railroad  of  "other  claims  or  rights  at  the  time 
the  line  of  said  road  is  definitely  fixed." 

••Hence  it  was  said  in  Harden  v.  Northern  Pac.  R.  Co.,  154  U.  S.  288.  320. 
38  Law.  Ed.  992,  in  which  case  the  act  of  1864  was  construed,  that  the 
privilege  of  exploring  for  mineral  lands  was  in  full  force  at  the  time  of 
the  location  of  the  definite  line  of  road,  and  was  a  right  reserved  and 
excepted  out  of  the  grant  at  that  time. 

"In  this  view — of  the  soundness  of  which  we  entertain  no  doubt — Jt 
would  seem  to  be  clear  that  the  formal  applications  made  in  1880  and  1881, 
under  the  statutes  then  and  still  in  force,  to  purchase  these  lands  as 
mineral  lands,  were  'claims'  within  the  meaning  of  the  third  section  of  the 
act  of  1864.  It  was  admitted  by  the  demurrer  that  applicants  made  oath, 
before  the  proper  ofl[lcer,  that  they  had  discovered  mineral  thereon  and  had 
located  the  said  quarter  section  as  mineral  land,  and  claimed  the  same  as 
having  valuable  mineral  deposits  thereon.  Upon  the  present  record  it  can- 
not be  said  that  those  applications  were  not  made  in  good  faith.  Whether 
the  lands  sought  to  be  purchased  as  mineral  lands  were  of  that  character 
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was  a  matter  for  the  determination,  in  the  first  instance,  of  the  Land 
Department;  and  there  was  Jurisdiction  in  that  department  to  pass  upon 
every  question  arising  upon  applications  to  purchase  them  as  mineral 
lands.  How  then  can  it  be  said  that  such  applications,  filed  and  of  record 
before  the  definite  location  of  the  road,  were  not  'claims'  within  the  mean- 
ing of  the  act  of  1864?  As  the  lands  in  question  were  not  free  from  those 
claims  at  the  time  the  plaintiff  definitely  located  its  line  of  road,  it  is  of  no 
consequence  what  disposition  was  or  has  been  made  of  the  claims  subse- 
quent to  that  date."  See  Sanders  v.  Northern  Pac.  R.  Co.,  25  L.  D.  72 
(1897). 

Menotti  v.  Dillon,  167  U.  S.  703,  42  Law.  Ed.  333  (1897),  reversing  Mc- 
Laughlin V.  Menotti,  105  Cal.  572,  38  Pac.  973,  39  Pac.  207.  The  California 
court  held  that  the  words  printed  in  §  4  of  the  act  of  July  2,  18(>4,  13  St. 
366,  c.  216,  making  a  grant  to  the  Central  Pac.  R.  Co.  "the  improvements 
of  any  bona  fide  settler  or  any  lauds  returned  and  denominated  as  mineral 
lands,"  should  read  "on  any  lands,"  etc.  The  supreme  court  found  it  un- 
necessary to  consider  this. 

United  States  v.  Central  Pac.  R.  Co,,  84  Fed.  218  (1898).  C.  C.  N,  D. 
Cal.  When  land  was  known  to  be  mineral  at  the  time  of  the  definite  loca- 
tion of  the  railroad  and  at  the  time  of  the  issuance  of  patent  to  the  rail- 
road company,  that  patent  will  be  canceled  at  the  suit  of  the  government 
on'  the  ground  of  mistake. 

United  States  i\  Central  Pac.  R.  Co.,  93  Fed.  871  (1899).  C.  C.  N.  D. 
Cal.  In  a  suit  in  equity  to  cancel  a  patent  issued  under  a  railroad  grant  on 
the  ground  that  the  land  was  mineral  "to  overcome  the  presumption  that  a 
patent  to  public  lands  was  issued  upon  sufficient  evidence,  clear  and  convinc- 
ing proof  must  be  produced,  and,  in  the  consideration  of  the  mineral  chara^*- 
ter  of  the  land,  not  only  must  it  satisfactorily  appear  that  it  was  known 
mineral  land  other  than  coal  or  iron  at  and  prior  to  the  issuance  of  the 
patent,  but  it  must  be  more  valuable  for  mineral  than  agricultural  or 
other  purposes."  The  evidence  in  this  case  was  not  sufficient  to  overcome 
the  presumption  in  favor  of  the  patent. 

"Northern  Pac.  R.  Co.  v.  Soderherg,  188  U.  S.  52G,  47  Law.  Ed.  575  (1903). 
Land  chiefly  valuable  for  a  deposit  of  granite  suitable  for  building  stone 
is  mineral  within  the  meaning  of  the  act  of  July  2,  1864,  excepting  mineral 
land  from  the  grant  to  the  Northern  Pac.  Railroad  Company. 

"We  do  not  deem  it  necessary  to  attempt  an  exact  definition  of  the  words 
'mineral  lands*  as  used  in  the  act  of  July  2,  1864.  With  our  presejit 
light  upon  the  subject  it  might  be  difficult  to  do  so.  It  is  sufficient  to  say 
that  we  see  nothing  in  that  act  or  in  the  legislation  of  Congress  up  to  the 
time  this  road  was  definitely  located  which  can  be  construed  as  putting 
a  different  definition  upon  theee  words  from  that  generally  accepted  by 
the  text  writers  upon  the  subject.  Indeed,  we  are  of  opinion  fhat  this 
legislation  consists  with,  rather  than  opposes,  the  overwhelming  weight 
of  authority  to  the  effect  that  mineral  lands  include  not  merely  metallif- 
erous lands,  but  all  such  as  are  chiefly  valuable  for  their  deposits  of  a 
mineral  character,  which  are  useful  in  the  arts  or  valuable  for  purposes 
of  manufacture." 

2B  &  A36 
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United  States  v.  Northern  Pac.  R.  Co.,  170  Fed.  408  (1000).  C.  C.  D, 
Mont.  The  act  of  Congress  of  March  2,  1800,  c.  377,  30  Stat  003,  creatiiij? 
the  Mount  Ranler  National  Park,  provided  that  the  Northern  Padflc 
Railroad  Company,  upon  releasing  land  in  the  reservation  created  by  the 
act  theretofore  granted  to  It  by  the  United  States,  might  select  '*an  equal 
quantity  of  non-mineral  public  lands,  so  classified  as  non-mineral  at  the 
time  of  actual  government  survey."  It  was  held  that  coal  lands  are  not 
nonmlneral  lands  within  the  meaning  of  this  act,  and  that  the  railroad 
company  was  confined  in  Its  selection  to  nonmlneral  lands  and  might  not 
select  lands  known  at  the  time  to  contain  valuable  mineral  deposits, 
although  they  were  classified  as  nonmlneral  at  the  time  of  actual  govern- 
ment survey.  (Davenport  v.  Northern  Pac.  R.  Co.,  32  T^  D.  28,  dis- 
approved.) 

California. 

Southern  California  R,  Co,  v.  O'Donw^lU  3  Cal.  App.  382,  85  Pac.  032 
(1006).  The  act  of  Congress  of  March  3,  1875,  granting  to  railroads  the 
right  of  way  through  the  public  lands,  Imposes  the  obligation  of  filing  with- 
in a  fixed  time  a  profile  of  the  road,  which  when  approved  by  the  secretary 
of  the  interior  is  to  be  noted  on  the  plats  in  the  local  land  office,  and 
thereafter  lands  over  which  such  right  of  way  shall  pass  shall  be  disposed 
of  subject  to  such  right.  Until  a  map  of  definite  location  is  so  filed  and 
approved,  those  lands  are  open  to  location.  Therefore,  although  the  plain- 
tiff  coriJoration  came  into  existence  one  year  prior  to  defendant's  location 
of  his  mining  claim,  its  failure  to  secure  approval  of  its  map  until  two 
years  later  secured  a  good  title  to  defendant. 

Colorado. 

Bonner  v.  Rio  Grande  Southern  R.  Co.,  31  Colo.  446,  72  Pac.  1065  (1903). 
Where  a  railroad  company  ran  its  road  through  a  mining  claim,  which  was 
subsequently  abandoned,  the  railroad  company  was  not  thereupon  obliged 
to  refile  its  map  in  the  land  oflflce  in  order  to  acquire  the  right  of  way.  The 
company  took  an  easement,  not  only  over  the  land  which  was  unappropri- 
ated at  the  time  its  right  attached  (under  the  provisions  of  act  of  March 
3,  1875,  S  1,  18  Stat.  482,  c.  152 ;  U.  S.  Comp.  St.  1001,  p.  1568) ,  but  across 
the  land  which  was  restored  to  the  public  domain  after  the  filing  of  Its 
map  of  definite  location.  Therefore,  when  the  locator  of  the  mining  claim 
abandoned  it,  the  right  of  the  railroad  company  attached,  and  any  sob- 
"  sequent  location  of  the  mining  claim  was  made  subject,  necessarily,  to  the 
easement  of  the  railroad  company. 

Montana. 

Trapmgen  v.  Kirk,  30  Mont  562,  77  Pac.  58  (1004).  In  order  to  make 
a  valid  location  of  a  mining  claim,  surface  ground,  Including  the  vrfn  or 
lode,  must  be  appropriated,  and  such  surface  ground  must  belong  to  the 
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United  States.  Therefore,  where  the  surface  ground  has  been  patented 
by  the  Vnited  States  to  a  railway  company,  no  location  of  a  mining  claim 
can  be  made  thereon.  Besides  an  entry  by  another  person  seeking  to  locate 
a  mining  claim  thereon  is  a  trespass,  and  a  valid  mining  claim  cannot  be 
initiated  by  the  commission  of  a  trespass.  Where  congress  has  provided 
for  the  disposition  of  various  classes  of  public  lands,  and  has  authorized 
the  officers  of  the  land  department  to  ascertain  the  character  of  such  land 
and  Issue  patent  therefor,  the  determination  of  that  department  as  to  the 
character  of  land  is,  in  the  absence  of  fraud.  Imposition  or  mistake,  con- 
clusive. 


Land  Office  Decisions. 

Title  to  indemnity  lands  does  not  pass  until  the  selection  has  been 
approved  by  the  secretary,  and  in  the  meantime  such  lands,  if  mineral, 
are  open  to  location.    Walker  t\  Southern  Pac.  R,  Co.,  24  L.  D.  172  (1897). 

Marble  is  mineral  within  an  exception  from  a  railroad  grant.  The  term 
has  the  same  meaning  here  as  in  the  mineral  land  law.  (See  vol.  1,  p. 
540,  Tucker  v.  Florida  R.  &  Nav.  Co.,  11)  L.  I).  414  overruled.)  Panflc 
Coat  Marble  Co,  r.  Northern  Pac,  R,  Co,,  25  L.  I).  233  (1897).  S<«e 
Northern  Pac.  R.  Co.  v.  Soderberg,  188  IT.  S.  526,  47  Law.  Ed.  575,  on 
page  r>Gl.) 

A  plat  of  station  grounds  covering  land  embraced  in  a  prior  mineral 
application  cannot  be  approved;  but  the  use  and  occupancy  of  such  lands 
for  station  purposes  will  protect  the  right  of  the  company,  as  against  sub- 
sequent claimants,  if  the  mineral  application  is  abandoned.  Montana 
Cent,  R.  Co,,  25  L.  D.  250  (1897). 

Fire  clay  is  mineral  and  within  an  exception  from  a  railroad  grant. 
Atdritt  V.  Northern  Pac.  R,  Co,,  25  L.  D.  349  (1897). 

Petroleum  Is  a  mineral  within  an  exception  from  a  railroad  grant.  Vnion 
OU  Co.,  25  L.  D.  351  (1897). 

Lands  valuable  for  deposits  of  phosphates  are  mineral  and  are  excepted 
from  the  grant  to  the  state  of  Florida*  of  May  17,  1856,  although  not  ex- 
pressly excluded  therefrom.  It  being  the  settled  and  uniform  policy  of  the 
government  to  reserve  mineral  lands  from  grants  to  states  and  corporations 
unless  expressly  Included  therein.  Florida  Cent,  d  Peninsular  R.  Co.,  26 
L.  D.  «)0  (1898) . 

Nonmineral  land  is  not  excepted  from  the  grant  to  the  Northern  Pacific 
Railroad  by  reason  of  a  "claim"  under  the  mining  laws,  unless  the  claim 
is  one  which  has  been  asserted  before  the  10*^1  land  office  and  is  pending 
of  record  there  at  the  time  the  line  of  the  road  is  definitely  fixed. 
(Northern  Pac.  R.  Co.  v.  Sanders,  166  V,  S.  620,  41  Law.  Ed.  1139,  dis- 
tinguished.)    Northern  Pac,  R.  Co.  r.  Allen,  27  L.  D.  286  (1898). 

See  the  following  cases  on  page  436.  McCloud  v.  Central  Par.  R.  Co., 
29  L.  n.  27  (1899)  ;  Bedal  v.  8t,  Paul,  etc.  R,  Co..  20  L.  D.  254  (1SD9)  : 
Luthye  v.  Northern  Pac.  R.  Co.,  29  L.  D.  675  (1900). 
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Lands  chiefly  valuable  for  deposits  of  marble  and  slate  are  mineral 
within  the  exception  in  the  grant  to  the  railroad  and  are  therefore  not 
subject  to  indemnity  selection  thereunder.  Schrimpf  v.  Northern  Pac.  R. 
Co.,  20L.  D.  327  (1899). 

Lands  chiefly  valuable  for  deposits  of  asphaltum  are  mineral  and  are 
not  subject  to  selection  as  indemnity  under  a  railroad  grant  from  whli;h 
mineral  lands  are  excited.  Tulare  Oil  d  Min,  Co.  v.  Bouthem  Pac.  R.  Co., 
29  L.  D.  269   (1899). 

Lands  which  have  an  actual  value  for  the  deposits  of  limestone  contained 
therein,  and  are  more  valuable  on  account  of  such  deposits  than  for 
agricultural  purposes,  are  mineral  lands  within  the  meaning  of  the  United 
States  mining  laws,  and  therefore  within  the  meaning  of  the  act  of 
February  2C,  1895  (28  Stat.  683),  providing  for  the  classification  of  lands 
granted  to  the  Northern  Pacific  Railroad  CJompany.  Morrill  v.  Northern 
Pac.  R.  Co.,  30  L.  D.  475  (1901). 

The  department,  in  determining  a  case  arising  upon  a  protest  filed  against 
a  classification  under  the  act  of  FebruaiT  26,  1895  (28  Stat  683),  pro- 
viding for  the  classification  of  lands  granted  to  the  Northern  Pacific  Rail- 
road Company,  will  apply  substantially  the  same  test  that  the  commis- 
sioners are  directed  to  apply  to  an  ordinary  contest  involving  the  character 
of  land,  with  this  exception,  that  in  cases  of  the  former  kind,  by  the  ex- 
press provision  of  the  statute,  "where  mining  locations  have  been  here- 
tofore made  or  patents  issued  for  mining  ground  in  any  section  of  laud, 
this  shall  be  taken  as  prima  facie  evidence  that  the  forty-acre  subdivision 
within  which  it  is  located  is  mineral  land,"  a  presumption  which  is  not 
made  in  ordinary  cases  of  conflict  as  to  the  character  of  land.  The  test 
is  whether,  giving  due  consideration  to  the  adjacent  country  and  to  the 
reasonable  probabilities,  "the  land  is  shown  to  contain  mineral  in  sufiicienf 
quantity  and  of  such  value  as  to  justify  a  person  of  ordinary  prudence 
in  the  further  expenditure  of  his  labor  and  means  in  an  effort  to  extract 
it,  with  a  reasonable  prospect  of  success  in  developing  a  iwying  mine." 
Holier  v.  Northern  Pac.  R.  Co.,  30  L.  D.  422  (1901). 

Coal  lands  are  mineral  lands  and  as  such  may  not  be  selected  by  the 
Nortliern  Pacific  Railroad  Company  under  I  3  of  act  of  March  2,  1S0:> 
(30  Stat.  994),  which  authorizes  that  company  to  select  "non-mineral 
public  lands,  so  classified  as  non-mineral  at  the  time  of  actual  government 
survey,"  in  lieu  of  lands  relinquished  under  the  provisions  of  the  act 
referred  to.    Brown  r.  Northern  Pac.  R.  Co.,  31  L.  D.  29  (1901). 

TTnder  §  5  of  the  act  of  March  3,  18S7,  by  which  l)ona  fide  purchasei-s 
from  a  railroad  company  of  lands  "for  any  reason  excepted  from  the 
operation  of  the  grant  to  said  company"  were  given  the  right  to  purchase 
the  same  from  the  government,  the  bona  fides  of  the  purchase  is  to  be 
determined  by  the  conditions  prevailing  at  the  time  of  the  purchase  from 
the  company.  "The  known  character  of  the  land  at  the  date  of  the  pur- 
chase from  the  company  is  therefore  the  determining  factor  in  any  contro- 
versy involving  the  character  of  the  land  applied  for  under  the  provisions 
of  the  said  section."    To  except  it  from  purchase  on  the  ground  of  Its  belnit 
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mlDeral,  It  must  have  been  known  to  be  such  at  the  date  of  the  sale  by  the 
company.    Clogs  ton  v.  Palmer,  32  L.  D.  77  (1903). 

There  is  no  authority  for  the  insertion,  in  patents  issued  under  rail- 
road prrants,  of  the  clause  "excepting  all  mineral  land,  should  any  sucli 
be  found  in  the  tracts  aforesaid,"  and  directions  are  given  to  exclude  this 
excepting  clause  from  all  future  railroad  land  grant  patents.  It  is  the  duty 
of  the  department  to  determine  whether  lands  are  excepted  from  a  rail- 
road land  grant  because  mineral  in  character;  and  the  issue  of  a  patent 
under  such  a  grant  is  a  determination  that  the  lands  patented  are  non- 
mineral.     Northern  Pac,  R.  Co.,  32  L.  D.  342  (1903). 

The  classification  of  land  under  the  act  of  February  26,  1895,  §  6,  does 
not  take  effect,  has  no  binding  force  and  Is  in  no  sense  final,  until  approved 
by  the  secretary  of  the  Interior.  He  may  disapprove  the  classification  made 
by  the  commissioners,  even  where  no  protest  is  filed,  if  it  appears  that  tlie 
classification  does  not  correctly  represent  the  character  of  the  land. 

That  act  does  not  have  the  efl'ect  of  suspending  mineral  locations  made 
prior  to  its  passage,  nor  does  it  apply  to  cases  where,  pending  the  approval 
of  the  classification,  claimants  under  the  mineral  law  have  establishetl 
prima  facie,  under  patent  proceedings,  the  mineral  character  of  the  land 
and  Iheir  claims  have  passed  to  entry.  'Sorthcrn  Pac.  R.  Co.  v.  Lcdouj\ 
32  L.  D.  24  (1903). 

I^nds  classified  as  mineral  under  the  provisions  of  the  act  of  February* 
20,  1895,  are  not  subject  to  selection  by  the  Northern  Pacific  Railway 
Company  under  the  provisions  of  the  act  of  July  1,  1898.  Northern  Pac.  R. 
Co.  v.  Frei,  34  L.  D.  C61  (1900). 

The  term  "mineral  lands"  in  the  exception  from  the  grant  to  the  rail- 
road company  made  by  the  act  of  July  27,  1800,  includes  lands  valuable 
for  saline  deposits.    Elliott  r.  Southern  Pac.  R.  Co.,  35  L.  D.  149  (190()). 

Lands  dasslfiefl  as  mineral  under  the  act  of  February  20,  1895,  may  be 
selected  by  the  Northern  Pacific  Railway  Company  under  the  provisions 
of  the  act  of  March  2,  1S09  (30  Stat.  993),  if  othenvise  within  the  tonus 
of  that  act.    State  of  Idaho  v.  Northern  Pac.  R.  Co.,  37  L.  D.  135  (1908). 

For  the  rules  and  regulations  governing  the  classification  of  lands  under 
the  act  of  February  20,  1895  (2S  Stat.  083),  see  Imtrnctiom  of  July  2:5. 
1910,  39  L.  D.  113. 

The  railroad  company  having  listeil  certain  land  under  its  grant,  a  hear- 
ing was  had  by  which  it  was  found  to  be  minei-al  and  the  listing  was  can- 
celed in  1897.  In  1909  a  homestead  application  was  filed  for  this  land,  an  J 
upon  a  hearing  then  had  as  to  its  character  it  was  determined  to  be  non- 
mineral.  It  was  held  that  the  land  passed  to  the  comimny  under  its 
grant,  and  could  not  be  entere<l  by  the  agricultural  claimant.  Orcfjoti  *i 
Cal.  R.  Co,  V.  Puckctt,  39  L.  D.  1(!9  (1910). 
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IV.     Homestead  and  Preemption  Grants. 

p.  640. 

United  States. 

United  States  i\  Pucschcl  116  Fed.  642  (1902).  D.  C.  S.  D.  Cal.  A 
patent  granted  on  a  homestead  entry  to  lands  which  are  in  fact  mineral 
lands  is  not  void,  and  cannot  be  collaterally  attacked.  Persons  who» 
knowing  land  to  be  mineral  land,  seek  to  obtain  title  thereto  through 
liomestead  entry,  are  indictable  for  conspiracy  to  defraud  the  government 
of  the  title  to  and  possession  of  such  land. 

Steele  V,  Tanana  Mines  R.  Co.,  78  C.  C.  A.  412,  148  Fed.  C7S  (IflOC).  See 
this  case  on  page  2(19. 

Alaska. 

Heine  v.  "Roth,  2  Alaska,  410  (lOOo).  While  the  inception  of  the  home- 
stead right  in  Alaska  is  informal,  the  effect  of  making  such  an  entry  is 
to  segregate  the  tract  of  land  from  the  mass  of  the  public  domain  and 
reserve  it  for  disposal  under  the  homestead  laws.  When  once  a  homestead 
entry  is  allowed,  no  other  claim  of  any  kind  could  be  permitteil  to  attach 
to  the  tract  until,  after  notice  and  hearing,  the  homestead  entry  is  canceled 
by  the  land  office.  This  rule  prevails  against  attempted  locations  under  the 
mining  laws. 

Arizona. 

Blaelchurn  r.  United  States,  5  Ariz.  162,  48  Pac.  904  (1897).  TTnder 
Rev.  St.  22n8,  no  lands  i^pon  which  are  situated  any  kno\^^l  salines  or  mines 
are  subject  to  preemption.  To  defeat  a  patent  acquired  under  the  pre- 
emption act,  the  existence  of  valuable  minerals  must  have  been  known 
at  the  time  of  entry.  Such  a  patent  will  not  be  canceled  because  a  mine 
had  been  opened  on  the  land  prior  to  the  entry  and  the  existence  of  mineral 
shown,  where  the  evidence  was  conclusive  that  every  one  who  had  worked 
the  mine  had  found  it  unprofitable. 

California. 

Standard  Quicksilver  Co.  v.  Hahishaw,  132  Cal,  115,  64  Pac.  113  (1901). 
Rev.  St.  2318  provides  that  "in  all  cases  lands  valuable  for  minerals  shall 
be  reserved  from  sale."  Whether  lands  are  "valuable  for  minerals"  within 
the  statute  is  a  question  of  fact,  and  a  grant  of  lands  as  a  homestead  is  an 
adjudication  of  its  nonmlneral  character  by  the  proper  authority,  viz.,  the 
land  department,  conclusive  as  against  persons  who  had  no  interest  in  the 
land  at  the  time  the  patent  was  issued,  unless  the  land  department  had 
no  jurisdiction  to  dispose  of  the  lands.  Conceding  that  the  exception 
would  allow  the  patent  to  be  attacked  if  the  applicant  for  a  homestead 
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knew  when  he  made  his  application  that  the  land  contained  yaluable 
minerals,  it  must  be  shown  that  he  not  only  knew  at  that  time  that  the 
mine  existed,  but  also  that  he  knew  that  It  was  valuable. 

Oklahoma. 

Bay  i\  Oklahoma  Southern  Gas,  Oil  d  Min.  Co.,  13  Okl.  425,  73  Pac.  93G 
(1903).  *' Where  a  homestead  entry  has  been  made  In  good  faith,  after  an 
examination  by  the  entryman  of  the  surface  indications,  and  no  evidence 
of  minerals  or  oils  discovered,  the  discovery  of  minerals  or  oils  in  suca 
lands  aftei*wards  will  not  necessarily  defeat  his  right  to  the  land.  Until 
he  has  made  final  proof,  paid  the  laud  ofiice  charges  and  obtained  his  final 
receipt,  the  character  of  the  land  is  open  to  inquiry,  and  if  it  can  be  shown 
by  one  making  an  adverse  claim  that  the  land  is  more  valuable  for  mineral 
than  agricultural  purposes,  the  homestead  entry  may  be  canceled  and 
the  mineral  location  allowed.  •  •  •  The  homestead  entry  may  be 
attacked  by  contest  or  protest,  and  when  the  character  of  the  land  as 
mineral  or  non-mineral  is  put  in  Issue,  it  must  be  determiued  l>y  the  land 
department,  and  the  findings  of  that  department  on  questions  of  fact  arc, 
as  a  general  rule,  conclusive  on  the  courts.  But  this  court  has  frequently 
held  that  a  homestead  entry  entitles  the  entryman  to  the  exclusive 
possession  of  the  land  embraced  in  his  entry  as  against  all  persons  except 
one  asserting  a  superior  or  prior  right."  Injunction  is  the  proijer  remedy 
to  prevent  trespassers  from  interfering  with  this  possession  of  the  entry- 
man. 

Plaintiff  made  homestead  entry  November  15,  1901.  All  Oklahoma  lands 
being  prima  facie  nonmineral,  he  made  the  necessary  nonmlneral  affidavit, 
and  his  entry  was  allowed  by  the  department.  The  defendant,  without 
having  made  an  actual  discovery,  located  an  oil  placer  claim  on  the  same 
land  on  August  8, 1901.  This  was  void  because  the  president's  proclamation 
of  August  C,  1901,  opening  to  settlement  the  land  acqulreil  from  the  Indian 
Tribes,  provided  that  no  person  should  be  permitted  to  settle  upon,  occupy 
or  enter  any  of  the  ceded  lands  until  after  the  expiration  of  sixty  days. 
The  defendant  made  no  further  location,  but  attempted  to  operate  for  oil 
on  the  land  after  the  homestead  entry.    It  was  accordingly  enjoined. 

Land  Office  Decisions. 

A  timber  land  entry  can  be  defeated  and  entry  canceled  on  the  ground 
that  the  land  is  mineral  if  it  was  known  to  contain  valuable  mines  at  tho 
date  of  entry.  The  burden  of  proof  is  on  the  contestant,  and  the  test  is 
not  met  by  proof  that  the  land  had  been  previously  located  as  mineral  laud 
and  then  abandoned  and  that  subsequent  to  the  the  timber  entry  other 
discoveries  and  locations  were  made.  The  requirement  in  the  act  of  June 
3,  1878,  that  a  timber  land  applicant  shall  show  that  the  land  applied  for 
contains  no  mining  improvements,  contemplates  improvements  on  existing, 
mining  claims.    Chormicle  t\  HiUcr,  20  L.  D,  9  (1898), 
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The  right  and  title  of  an  agricultural  purchaser  or  entiyman  are  not 
effected  by  discovery  of  minerals  subsequent  to  the  completion  of  his  pur- 
chase or  entry.    Aspen  Consol.  Min.  Co.  v\  Williams,  27  L.  D.  1  (1898). 

A  mineral  application  should  not  be  allowed  for  land  embraced  in  a  prior 
subsisting  homestead  entry,  but  a  hearisl^  will  be  ordered  to  determine  the 
character  of  the  land.    Elda  Min.  d  Mill.  Co.,  29  L.  D.  279  (1899). 

The  fact  that  proceedings  by  protest  were  not  instituted  until  the  expira- 
tion of  more  than  two  years  from  the  date  of  issuance  of  homestead  final 
certificate  of  entry  does  not  preclude  the  department  from  inquiring  into 
the  known  character  of  the  land  at  the  date  of  such  entry  and  cancelin'^ 
the  latter,  if  the  evidence  shows  that  at  that  date  it  was  chiefly  valuable 
for  mineral.  Section  7  of  act  of  March  3,  1891  (2G  Stat.  1095).  has  no 
application  to  such  a  case.    Herman  i\  Chase,  37  L.  D.  590  (1909). 

V.    Indian  Reservations. 

• 
p.  545.  By  the  act  of  Congress  of  June  28,  1898,  30  Stat.  495, 
whereby  provision  was  made  for  the  allotment  in  severalty  of 
the  land  in  the  Indian  Territory  among  the  citizens  of  the  res- 
pective tribes,  there  was  a  reservation  of  all  the  oil,  coal,  asphalt 
and  mineral  deposits  to  the  tribe,  and  no  allotment  of  land  carried 
title  to  such  deposits.  The  act  also  provided  a  system  for  the 
leasing  of  these  deposits  by  the  secretary  of  the  interior  for  the 
benefit  of  the  tribe  to  which  they  belonged. 

United  States. 

United  States  v.  Four  Bottles  Sour  Mash  Whiskey,  90  Fed.  721  (1S98). 
D.  C.  D.  Wash.  E.  D.  Act  of  Coii{?res8  of  July  1,  1S9R,  provided  that  "the 
mineral  lands  only  In  the  Colville  Indian  reservation  in  the  State  of  Wash 
ington  shall  be  subject  to  entry  under  the  laws  of  the  T'nited  States  id 
relation  to  the  entry  of  mineral  lands."  A  valid  location  of  a  mining  claim 
upon  this  reservation  has  the  effect  to  segregate  such  claim  from  the 
reservation  and  extinguish  the  Indian  title  thereto. 

McFadden  r.  Mountain  View  Min.  d  Mill.  Co.,  38  C.  C.  A.  354,  07  Fed. 
670  (1899),  9th  Circ,  reversing  87  Fed.  154  (1S98).  C.  C.  D.  Wash.  The 
president  undoubtedly  has  the  power  to  reserve  lands  of  the  Unitea  Slates 
for  the  use  of  the  Indians,  the  effect  of  an  exercise  of  such  power  b4ang  to 
exclude  all  intrusion  upon  the  territory  thus  reserved  by  any  and  every 
person,  other  than  the  Indians  for  whose  benefit  the  reservation  was  made, 
for  mining  as  well  as  other  purposes.  The  act  of  Congress  of  July  1. 
1892  (27  Stat.  02),  vacating  and  restoring  to  the  public  domain  a  portion 
of  the  Colville  Indian  reservation  in  the  state  of  Washington,  created  by 
an  executive  order  of  President  Grant  on  April  9,  1872,  and  openlLi?  ihe 
same  to  settlement  and  entry  by  the  proclamation  of  the  president,  did 
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not  in  and  of  itself  operate  to  restore  said  territory  to  the  mass  of  public- 
lands  so  as  to  admit  of  the  immediate  entry  thereon  by  the  public  ana  the 
location  of  mining  claims  upon  it  under  the  mining  laws  of  the  United 
States.  The  mineral  laws  of  the  United  States  were  not  extended  to  said 
territory  until  the  act  of  Congress  of  February  20,  1896.  (29  Stat,  9.) 
(This  case  overrules  Collins  v,  Bubb,  73  Fed.  735,  vol.  1,  p.  546.) 

Southwestern  Coal  Co.  v.  McBride,  185  U.  S.  499,  46  Law.  Ed.  JO  JO 
(1902).  The  act  of  Congress  of  June  28,  1S98,  known  as  the  Curtis  Act, 
did  not  operate  to  deprive  the  lessors  of  coal  mines  in  the  Choctaw  Nation 
of  royalties  due  and  owing  to  them  for  coal  mined  under  valid  leases 
pri'ir  to  that  date. 

Cherokee  Nation  v.  Hitchcock,  187  U.  S.  294,  47  Law.  Ed.  183  (1902). 
Section  13  of  the  act  of  June  2S,  1898,  authorizing  leases  of  mineral 
deposits  in  the  Indian  Territory  by  the  secretary  of  the  interior,  is  con- 
stitutional and  a  valid  exercise  of  i>ower  by  congress. 

Gibson  v.  An^lcrson,  65  C.  C.  A.  277,  131  Fed.  39  (1904).  9th  Circ.  The 
president  has  the  power  by  proclamation  to  reserve  a  portion  Df  the  un- 
occupied public  land  for  an  Indian  Reservation,  and  his  power  is  not 
abridged  by  Rev.  St.  2319.  Such  a  reservation  by  proclamation  of  the 
executive  stands  upon  the  same  plane  as  a  reservation  made  by  treaty  or 
by  act  of  congress.  Lands  so  reserved  are  not  open  to  exploration  and 
purchase  as  mineral  lands. 

McBHde  v.  Farrington,  131  Fed.  797  (1904).  C.  C.  W.  D.  N.  Y.  Under 
the  acts  of  the  Chickasaw  National  Legislature  (Laws  Chickasaw  Nation, 
pp.  188,  190),  and  act  of  Congress  of  June  28,  189S,  c.  517,  §13,  30  Stat. 
498,  leases  of  oil  and  mineral  lands  which  had  been  allotted  to  the  Choctaw 
and  d^hickasaw  Nations,  made  for  a  limited  term  by  such  nations  to  non- 
citizens  of  such  nations,  resen-ing  a  royalty  to  the  Indians,  are  not  in- 
valid. 

Turner  v,  Scrp,  167  Fed.  046  (1900).  C.  C.  E.  D.  Okla.  An  oil  and  gns 
lease  by  an  Indian  on  a  form  prescribed  by  the  secretary  of  the  Interior 
provided  that  no  assignment  thereof  should  be  made  without  the  written 
consent  of  the  lessor  and  the  secretary,  and  any  assignment  without  such 
consent  would  be  void.  An  apsignnient  consented  to  by  the  secretary  but 
not  by  the  lessor  was  void,  and  was  not  validated  by  a  subsequent  regu- 
lation of  the  department  on  the  sul).iect  of  assignments  which  contained  no 
requirement  of  the  lessor's  consent. 

Indian  Territory. 

Atoka  Coal  d  Min.  Co,  v.  Adams,  3  Ind.  T.  189,  53  S.  W.  539  (1899).  The 
'*Dawes  Agreement"  nullified  agreements  made  with  members  of  the 
Choctaw  or  Chickasaw  Nations  for  permission  to  operate  coal  or  asphalt 
leases,  and  provided  that  coal  and  asphalt  mines  in  these  two  nations 
should  be  operated  under  the  rules  and  regulations  of  the  secretary  of  the 
Interior,  and  the  royalties  therefrom  paid  into  the  treasury  of  the  United 
States.     The  "Curtis  Bill"    (Act  of  Congress  of  June  28,  1898)   declared 
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it  unlawful  for  any  person  to  receive  any  royalties  on  coal,  oil  or  asphalt 
or  other  mineral,  but  provided  that  all  royalties  theretofore  payable  to  the 
trilie  should  be  paid  into  the  treasury  of  the  United  States,  to  the  credit 
of  the  tribe  to  which  they  belong.  Held  that  the  "Dawes  Agreement**  and 
the  "Curtis  Bill"  were  not  retrospective,  and  therefore  that  members  of  the 
two  nations  could  recover  royalties  due  and  payable  to  them  when  the 
"Curtis  Bill"  was  passed. 

Oklahoma. 

Sharp  V.  Latwa^tcr,  100  Pac.  578  (1909).  An  oil,  gas  and  mineral  lease- 
Is  an  "alienation"  within  the  meaning  of  the  act  of  congress  of  April  21. 

1904,  providing  that  "all  restrictions  ui)on  the  alienation  of  lands  of  all 
allottees  of  either  of  the  Five  Civilized  Tribes  of  Indians  who  are  not  now 
of  Indian  blood,  excei)t  as  to  minors,  are,  except  as  to  homesteads,  hereby 
removed."     (To  the  same  effect  is  Moore  v.  Sawyer,  1(!7  Fed.  82(>  [190f)l.) 

Wyoming. 

LeClair  v,  Baicleu,  102  Pac.  853  (1909).    Act  of  Congress  of  March  IK 

1905,  c.  14~)2,  33  Stat.  1010-1022,  provided  for  the  disiwsition  of  the  lands 
of  the  Shoshone  Indian  Reservation  ceded  to  the  United  States  and  for- 
bade any  person  to  settle  uiK)n,  occupy  and  enter  said  lands.  excei)t  as  pre- 
scribed in  the  proclamation  by  the  president,  until  after  sixty  days  from 
the  time  they  were  oi)eued  to  entry,  by  such  proclamation.  The  proclama- 
tion also  forbade  all  persons  to  settle  uix>n,  occupy  and  enter  said 
lands  except  as  prescril>ed  in  said  proclamation  until  after  sixty  days 
from  the  time  when  the  same  were  opened  to  entry.  Held  that 
an  entry  under  the  mining  laws  after  the  expiration  of  the  sixty  day  limit 
was  not  invalidated  because  the  person  entering  the  same  had  been  upon 
the  land  before  the  exj)! ration  of  the  sixty  days,  and  had  remained  upon 
such  lands  or  in  close  proximity  to  them  until  the  expiration  of  the  sixty 
day  period. 

Surplus  lands  in  the  Spokane  Indian  reservation  classified  as  timber 
lands  under  §  2  of  the  act  of  May  29,  1008,  are  not  sul'ject  to  location  and 
entry  under  the  mining  laws.    In^tnictions,  39  L.  D,  172  (1910). 

Land  Office  Decisions. 

Under  the  executive  order  of  May  17,  1884,  setting  aside  certain  territory 
in  Arizona  as  an  Indian  reservation,  and  containing  the  proviso  that  tracts 
"to  which  valid  rights  have  attached  under  existing  laws  of  the  United 
States  prior  to  date  of  this  order  are  hereby  excluded  from  this  reserva- 
tion," valid  mining  locations  abandoned  after  the  promulgation  of  the  order 
do  not  thereupon  l.ecome  released  from  the  operation  of  the  pro- 
viso,  but  are  excluded  from  the  reservation  and  subject  to  relocation. 
yavajo  Indian  Reservation,  30  L.  D.  515  (1901). 
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VI.      FOBEST    RESEBVATIONS. 

The  act  of  Congress  of  June  4,  1897,  e.  2,  contains  the  state- 
ment that  it  is  not  the  purpose  or  intention  of  the  acts  providing 
for  forest  reservations  to  authorize  the  inclusion  therein  ol"  Lmda 
more  valuable  for  the  minerals  therein  than  for  forest  purposes. 
Provision  is  therefore  made  for  the  restoration  to  tlie  public 
domain  of  lands  in  such  reservations  which  are  found  better 
adapted  for  raining  than  for  forest  usage.  *'And  ary  mineral 
lands  in  any  forest  reservation,  which  have  been  or  which  may  be 
shown  to  be  such,  and  subject  to  entry  under  existing  mining 
laws  of  the  United  States  and  the  rules  and  regulations  applying 
thereto,  shall  continue  to  be  subject  to  such  location  and  entry 
notwithstanding  any  provisions  herein  contained.'*  Coal  lands 
are  mineral  within  the  meaning  of  these  provisions  (T.  P.  Crow- 
der,  30  L.  D.  92  [1900]).  Mineral  lands  in  certain  enumerated 
forest  reservations  in  Colorado  had  been  opened  to  location  by  act 
of  February  20,  1896,  c.  28. 

The  act  of  June  4,  1897,  also  provided  that  in  cases  in  which 
a  tract  covered  by  an  unperfected  bona  fide  claim  or  by  a  patent 
was  included  within  the  limits  of  a  forest  reservation,  the  settler 
or  owner  thereof  might  relinquish  the  tract  to  the  government 
and  select  in  lieu  thereof  a  tract  of  vacant  land  open  to  settle- 
ment not  exceeding  in  area  the  relinquished  land.  These  pro- 
visions, have,  however,  been  repealed  by  the  act  of  March  31, 
1905,  c.  1495  (33  Stat.  1264).  (See  Circular  of  May  16,  1905,  33  L. 
D.  558.) 

United  States. 

Olive  Land  &  Development  Co.  v.  OUnstead,  103  Fed.  568  (1900).  C.  C. 
S.  D.  Cal.  Selections  in  lieu  of  land  relinquished  to  the  government  for 
forest  reservjitlou  must,  under  act  of  June  4,  1S07  (30  Stat.  11,  35.  36), 
be  of  land  vacant  and  open  to  settlement  at  the  time  of  selection.  Although 
future  disclosures  cannot  be  taken  Into  consideration  in  determining  the 
character  of  the  land,  inquiry  into  its  character  at  the  time  of  selection 
may  be  made  at  any  time  prior  to  the  issuance  of  the  patent  contemplated 
and  required  by  the  statute.  "Vacant  public  lands  are  open  to  settlement 
under  the  laws  relating  to  that  subject  when  they  contain  no  'known 
salines  or  mines*  whether  of  gold,  silver,  petroleum  or  other  mineral." 
Land  upon  which  no  discovery  of  mineral  has  been  made  is  therefore  open 
to  settlement  and  to  such  selection.  It  is  immaterial  that  the  land  selected 
is  in  an  oil  district  and  has  surface  indications  of  oil,  or  that  it  was  selected 
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with  the  idea  that  it  contained  oil,  no  oil  having  been  actually  discovered 
thereon  and  the  land  not  having  been  withdrawn  thereby  from  the  un- 
appropriated public  lands. 

Cosmos  Exploration  Co.  v.  Gray  Eagle  OU  Co,,  50  C.  O.  A.  79, 112  Fed.  4, 
61  L.  R.  A.  230  (1901).  9th  C51rc.,  affirming  104  Fed.  20.  Lands  may  be 
selected  in  lieu  of  relinquished  forest  reserve  lands  covered  by  patent  only 
when  they  are  "vacant  and  open  to  settlement."  Where  land  is  In  the 
possession  of  one  prospecting  for  minerals,  who  is  prosecuting  such  work 
with  due  diligence,  even  though  no  actual  discovery  has  yet  been  made 
by  him,  the  land  is  not  "vacant"  within  the  meaning  of  the  statute,  and 
the  poBsesslon  of  the  person  so  prospecting  for  minerals  cannot  be  law- 
fully disturbed. 

Land  Office  Decisions. 

The  act  of  June  4,  1897,  authorizes  lieu  selection  only  of  "vacant  lan«l 
open  to  settlement."  "To  be  vacant  the  land  must  not  be  occupied  by 
others.  To  be  open  to  settlement  it  must  not  be  known  to  be  valuable  for 
minerals  or  resen-ed  from  settlement  for  any  other  reason."  The  character 
of  the  selected  land  is  to  be  determined  by  the  conditions  existing  at  the 
time  when  all  the  requirements  necessary  to  obtain  title  have  been  complied 
with,  and  no  chanjre  in  those  conditions  sybsequently  occurring  can  affect 
the  rights  of  the  settler.  "Vacant"  is  used  in  its  primary  or  ordinary'  sense 
of  unoccupied,  and  not  as  Intended  to  describe  land  not  taken  or  appropri- 
ated of  record.  The  requirements  above  mentioned  have  been  complied  wit  *i 
when  the  selector  has  relinquished  to  the  government  the  tract  in  the  fore.^t 
reservation  and  has  submitted  satisfactory  evidence  of  the  title  thereto,  has 
niado  his  Foleotion  in  lieu  of  the  relinquished  land,  and  accompanied  that 
selection  with  proof  showing  the  selected  land  to  be  subject  to  selection. 
Kern  OU  Co,  r.  Clarke,  30  L.  D.  550  (1001),  31  L.  D.  2S8  (1002)  ;  Kern 
Oil  Co,  r,  CJotJelier,  30  L.  D.  r>S3  (1001)  ;  Bakers  field  Fuel  rf  Oil  Co,  r. 
Sa-alhurg,  31  L.  D.  312  (1002). 

The  net  of  June  4,  1807,  does  not  contemplate  and  therefore  does  not 
authorize  the  relinquishment  or  surrender  of  mineral  lands  as  bases  for 
the  making  of  lieu  selections.  Imtructions,  28  L.  D.  328  (1899)  ;  Imtruc- 
tion.%  31  L.  D.  372  (1002). 

The  mineral  character  of  the  land  at  the  time  of  Its  proposed  relinquish- 
ment determines  its  acceptability  under  the  exchange  provisions  of  the 
statute.  Jeremiah  Collins,  32  L.  D.  223  (1903)  ;  H.  E.  Goeijen,  32  L.  D. 
410  (1904). 

The  land  department  has  authority  of  its  own  motion,  or  at  the  instanc*? 
of  others,  to  inquire  Into  and  determine  whether  mining  claims  within 
national  forests  were  preceded  by  the  requisite  discovery,  and  whether  thf 
lands  are  mineral  in  character,  althouj:jh  the  locator  has  not  applied  for 
a  patent. 

"Many  reasons  are  apparent  why  the  land  department,  in  a  proper  pnv 
<(HNliPK.  rj  <^"  dro  rott(e.  with  full  opi)ortunity  for  claimants  to  be  hear»1. 
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should  investigate  such  matters  prior  to  application  for  patent,  as  well 
as  when  legal  title  is  sought,  if  due  occasion  therefor  arises  in  connection 
with  the  administration  of  laws  applicable  to  the  public  domain.  Clearly 
the  consent  or  nonconsent  of  the  parties  claimant,  their  invocation  of  or 
failure  to  invoke  the  Jurisdiction  of  the  department,  in  no  way  affect  or 
govern  the  general  questions  as  to  Jurisdiction  over  the  subject-matter, 
that  is  to  say,  the  cause  of  action. 

"As  to  public  lands  not  valuable  for  thei^  mineral  deposits  within 
national  forests,  the  forestry  reservation  attaches  absolutely  and  the 
government,  through  its  proper  executive  officers,  is  entitled  to  the  free 
and  unrestricted  possession  and  control  of  such  area  and  the  timber  grow- 
ing thereon,  in  order  to  properly  administer  the  same  as  the  law  directs. 
Mining  claims  not  asserted  in  good  faith  and  not  based  upon  any  sulfioicxit 
discovery  of  mineral  interfere  with  and  infringe  upon  the  governmental 
right  of  possession,  control  and  administration.  In  such  cases  a  deter- 
mination as  to  the  character  of  the  land  and  the  validity  of  locations  b<*- 
comes  essential  and  that  duty  devolves  upon  the  land  department  In  a 
national  forest,  the  government  occupies  a  position,  so  far  as  the  mining 
claimant  is  concerned,  very  similar  to  that  of  an  individual  claimant  upon 
the  open  public  domain  under  any  of  the  nonmineral  land  laws,  and  the 
government  is  not  without  its  reme<ly  any  more  than  the  individual, 
when  rights  under  the  law  are  not  respected." 

"Charged  as  it  is  with  the  duty  of  administering  the  public  domain  and 
with  disposing  of  lands  tlierein  to  qualified  applicants  under  the  laws 
appropriate  thereto,  it  is  incumbent  upon  this  deimrtment  to  see  that  the 
public  lands  are  not  withheld  from  use  by  the  govenunent  or  from  acqui- 
sition by  proper  applicants,  through  invalid  locations,  filings  or  entries 
made  without  proper  foundation  and  held  without  due  compliance  with 
law.  While  it  is  true,  as  urged  by  appellants,  that  this  departniont  has  not 
the  Judicial  authority  to  remove  locators  from  their  invalid  claims,  it  has 
the  power  to  declare  such  claims  void  and  to  refuse  hereafter  to  recor:- 
nize  them  as  the  basis  for  proceedings  in  the  land  department,  and  tJils 
course  is  not  only  required  as  a  matter  of  administration  but.  as  al>ovo 
Indicated,  Is  a  power  conferred  by  implication  by  those  laws  which  charge 
this  department  with  the  proper  disposition  of  the  public  lands."  TI.  //. 
Yard,  38  I..  D.  59  (1900). 
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SPECIAL   STATUTORY   PROVISIONS   FOR   THE   SALE   OF   PUBLIC 
LANDS  CONTAINING  PARTICl'LAR  MINERALS. 

I,    Coal  Lands.  I     II.    Saline  Lands. 

I.    Coal  Lands. 

p.  648.  The  rules  and  regulations  for  carrying  into  effect  the 
provisions  of  Rev.  St.  2347-51,  as  set  forth  in  volume  I  of  this 
work,  have  been  abrogated  and  replaced  by  the  rules  and  regul:;- 
tions  issued  by  the  commissioner  of  the  general  land  ofSce  on 
April  12, 1907  (35  L.  D.  665).  These  as  subsequently  amended  are 
printed  in  the  Appendix. 

The  coal  land  laws  were  extended  to  Alaska  by  act  of  Congn^ss 
of  June  6th,  1900,  31  Stat.  658.  By  the  act  of  April  28,  1904,  33 
Stat.  525,  amending  the  act  of  1900,  however,  a  distinct  and 
special  system  of  location  and  patenting  of  coal  lands  is  pro- 
vided for  that  territory,  which  is  analogous  to  the  general  mineral 
land  law.  (These  statutes  and  the  regulations  of  the  land  office 
thereunder  are  printed  in  the  Appendix.) 

By  the  act  of  Congress  of  March  3,  1909,  any  person  (the  term 
^'person''  includes  a  state.  State  of  Utah,  38  L.  D.  245  [1909]) 
who  has  located,  selected  or  entered  under  the  nonmineral  land 
laws  public  lands  which  subsequently  are  classified,  claimed  or 
reported  as  being  valuable  for  coal,  may,  at  his  election,  receive 
a  patent  therefor,  with  a  reservation  to  the  United  States  of  the 
coal.  Such  reserved  coal  deposits  are  subject  to  disposal  under 
the  coal  land  laws,  but  no  one  may  enter  upon  such  lands  to 
prospect  for,  or  mine  coal,  without  the  previous  consent  of  the 
owner,  except  upon  such  conditions  as  to  security  for  and  pay- 
ment of  damages  to  the  owner  as  may  be  determined  by  a  court  of 
competent  jurisdiction.  Until  such  deposits  are  disposed  of  by 
the  government,  the  land  owner  has  the  right  to  mine  the  coal 
for  domestic  purposes. 
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By  the  act  of  Congress  of  June  22,  1910  (36  Stat.  583),  public 
lands  of  the  United  States,  exclusive  of  Alaska,  which  hav«  been 
withdrawn  or  classified  as  coal  lands  or  are  valuable  for  coal,  are 
subject  to  entry  under  the  homestead  laws,  the  desert  land  law, 
the  Carey  act,  and  to  withdrawal  under  the  reclamation  act,  with 
the  reservation  to  the  United  States  of  the  coal  in  such  lands,  and 
of  the  right  to  prospect  for  and  mine  and  remove  the  same.  The 
coal  deposits  in  such  lands  remain  subject  to  disposal  by  the 
government  under  the  coal  land  laws,  but,  until  such  deposits 
are  disposed  of,  the  surface  owner  has  the  right  to  mine  the  coal 
for  domestic  purposes.  Persons  desiring  to  prospect  for  coal 
on  such  lands  must  first  file  with  the  secretary  of  the  interior  a 
bond  or  undertaking  as  security  for  the  payment  of  damages  to 
the  crops  and  improvements  on  such  lands. .  (39  L.  D.  179.) 

United  States. 

Evans  v,  Durango  Land  d  Coal  Co.,  25  C.  C.  A,  531.  80  Fed.  433  (1897). 
9th  Giro.     See  this  ease  on  page  471. 

United  States  v.  Keitel,  211  U.  S.  370,  53  Law.  Ed.  230  (1908),  reverslug 
157  Fed.  39«.  D.  C.  I).  Colo.  Rev.  St.  2350  prohibits  a  person  who  is 
disqualified  from  acquiring  coal  lands,  because  he  has  already  purchased 
the  full  quantity  permitted  by  law,  from  employing  one  who  would  be 
qualified  If  he  made  an  entry  in  his  own  behalf,  to  make  such  entry 
ostensibly  for  himself,  but  really  as  agent  for  the  disqualified  principal 
and  to  pay  for  the  land  with  the  money  of  the  principal  under  an  obligation 
to  turn  over  to  him  the  land  when  title  had  been  acquired.  An  agreement 
80  to  acquire  title  to  coal  lands  is  a  conspiracy  against  the  I'nited  States 
under  Rev.  St.  5440. 

"The  express  command  that  the  prei^eding  sections  slmll  be  held  to 
authorize  only  one  entry  by  the  same  person  or  association  of  persons 
causes  the  grant  to  purchase  not  to  embrace  more  than  one  entry  by  the 
same  person,  and  as  the  right  to  purchase  the  coal  land  did  not  exist 
exc^t  by  the  authority  conferred  by  the  statute,  it  follows  that  the  express 
provision  excluding  the  right  to  do  a  particular  act  is  both,  in  form  and 
substance,  a  prohibition  against  the  doing  of  such  act." 

(Followed  in  Vnlted  States  v.  Forrester,  211  V.  S.  399.  53  I.aw.  Ed.  245; 
United  States  v.  Herr,  211  T.  S.  404,  406,  53  Law.  Ed.  251,  2."»2.) 

Ghost  t\  United  States,  94  C.  C.  A.  253,  168  Fed.  841  (1909).  8th  Circ. 
"Subject  to  limitations  not  now  in  question  it  (the  Federal  statute),  plainly 
Invites  individuals  and  associations  to  enter  upon  the  public  lands  in  search 
of  coal  d^)06its,  to  take  i]k>sses8ion  of  lands  in  which  they  find  such  dei>oslt8, 
and  to  expend  time,  labor  and  means  in  opening  and  developing  them,  pro- 
viding only  that  there  be  an  honest  intent  or  purpose  to  purchase  the  lands 
according  to  the  statute,  if  the  coal  proves  to  be  such  as  to  give  character 
and  value  to  them.    And,  this  being  so,  it  follows  necessarily  that  any  one 
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who,  within  theprescribed  limitations,  in  good  faith  accepts  and  acts  uiion 
the  statutory  invitation  with  an  intent  or  purpose  so  to  purchase,  must  be 
regarded  as  in  the  exercise  of  a  privilege  conferred  by  law,  and  not  as  a 
trespasser." 

"We  entertain  no  doubt  that  a  qualified  individual  or  association  who, 
in  response  to  the  government's  invitation,  enters  upon  public  lands  in 
search  of  coal  deposits,  and  expends  time,  labor  and  means  in  an  honest 
effort  to  open  and  develop  such  deposits  when  found,  intending  to  purchase 
the  lands  according  to  the  statute,  if  the  coal  proves  to  be  such  as  to  give 
character  and  value  to  them,  becomes  the  owner  of  such  coal  as  is  extracted 
and  removed  as  an  incident  only  to  the  reasonable  prosecution  of  that 
work." 

G.  having  filed  a  declaratory  statement,  and  continued  development  work 
until  he  satisfied  himself  that  the  d^osit  of  coal  was  not  sufilcient  to  be 
profitable,  permitted  the  year  to  expire  without  purchasing.  The  govern- 
ment sued  for  conversion  of  coal  which  he  had  taken  out  and  sold.  It  was 
error  to  exclude  evidence  that  the  work  done  by  G.  was  in  good  faith  for 
the  sole  pun>0Pe  of  ascertaining  whether  the  land  was  valuable  for  coal, 
and  with  the  intent,  if  it  was,  of  purchasing  it  during  the  life  of  the 
declaratory  statement,  that  the  work  done  was  reasonably  necessary  to 
the  proper  ascertainment  of  the  character  of  the  land,  and  that  the  price 
obtained  for  the  coal  extracted  and  sold  was  less  than  the  cost  of  extracting 
it  and  getting  it  to  the  place  of  sale.  These  facts,  if  proved,  would  have 
established  a  complete  defense. 

Land  Office  Decisions. 

The  price  of.  coal  land  is  dependent  upon  its  distance  from  a  completed 
railroad  at  date  of  entry  and  not  at  date  of  the  application.  Allen  L. 
Burgess,  24  L.  D.  11  (1897). 

The  time  within  which  declaratory  statement  must  be  file<l,  where  the 
filing  when  first  offered  is  properly  rejected  on  account  of  a  defective 
township  plat  of  survey,  and  is  thereafter  allowed  on  the  correction  of  said 
plat,  should  l)e  computed  from  the  date  when  the  corre<*ted  plat  is  filed. 

The  year  given  by  Rev.  St.  2350  within  which  purchase  shall  be  made 
is  to  be  computed  from  the  expiration  of  the  sixty  days  within  which  the 
declaratory  statement  may  be  filed  and  not  from  the  date  of  the  filing  of 
that  statement.  Declaratory  statement  was  filed  one  day  after  plat  flletl. 
Application  for  purcha.«?e  was  made  one  year  and  eight  days  thereafter. 
This  was  in  time.    Rose  v.  Dinneen,  26  L.  D.  107  (1898). 

A  second  coal  land  filing  will  be  allowed  where  the  first  filing  was 
abandoned  because  the  coal  therein  was  too  poor  to  be  merchantable  and 
the  good  faith  of  the  entryman  is  apparent  Henry  Burrell,  29  L.  D.  32S 
(1899). 

The  price  of  coal  land  is  determined  by  the  distance  of  the  land  from  a 
completed  railroad,  irrespective  of  its  distance  from  the  nearest  shipping 
point  on  such  road.    Clinton  B,  Conani,  29  L.  D.  637  (1900). 
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The  assignment  of  a  right  to  purchase  coal  lands  is  recognized  by  the 
department  when  properly  executed,  and  the  good  faith  of  the  claimant 
is  not  affected  thereby.  The  right  to  purchase  coal  lands  is  initiated  by  the 
actual  discovery  of  coal  on  the  land  and  the  performance  of  some  act  of 
improvement  sufficient  to  give  notice  to  the  world  of  an  intent  to  purchase 
such  lands  as  coal  lands.  The  right  cannot  be  initiated  by  the  filing  of  a 
declaratory  statement,  and  in  case  of  conflicting  claims  the  preference 
right  is  determined  by  priority  of  possession  and  improvement,  and  not  by 
the  date  of  filing  the  declaratory  statement,  unless  the  prior  possessor  has 
filed  his  declaratory  statement  out  of  time.  Reed  v.  Nelson,  29  L.  D.  615 
(1900). 

An  entry  of  Alabama  land  reported  valuable  for  coal  prior  to  the  act 
of  March  3,  18S3,  and  not  thereafter  ofl^ered  at  public  sale,  is  within  the 
confirmatory  provisions  of  the  proviso  of  §7,  act  March  3,  ISDl,  If  there 
was  no  action  in  the  nature  of  protest  or  contest  against  the  validity  of 
the  entry  for  two  years  from  the  issuance  of  the  receiver's  receipt  Jamen 
G.  Harris,  28  L.  D.  90  (1809). 

Coal  lands  are  mineral  lands  and  as  such  are,  when  included  in  public 
forest  reservations,  subject  to  entry  under  the  act  of  June  4,  1S97.  T,  P, 
Crotcder,  30  L.  D.  92   (1900). 

A  preference  right  of  entry  under  Rev.  St.  2348  "accrues  only  to  the  per- 
son or  persons  who  have  opened  and  improved  the  mine  or  mines,  and  have 
the  possession  thereof.  Once  acquired,  the  right  may  be  preserved  and 
continued,  by  filing  a  declaratory  statement  under  section  2349,  until  the 
expiration  of  the  time  within  which  proof  and  payment  must  be  made 
under  section  2350."  "The  office  of  the  declaratory  statement  is  to  preserve 
the  right,  not  to  create  it.  If  the  right  does  not  exist,  the  declaratory 
statement  has  no  office  to  perform,  and  is  without  force  or  effect  for  any 
purpose." 

An  applicant  to  purchase  under  Rev.  St.  2347  does  not  have  to  show  that 
he  has  opened  and  improved  a  mine,  or  that  he  is  in  actual  possession 
thereof.  And  one  who  has  filed  a  declaratory  statement  may,  nevertheless, 
file  an  application  to  purchase,  upon  which  he  may  rest  his  claim,  irre- 
spective of  any  question  of  right  under  the  declaratory  statement  Mc- 
Kihben  v.  Gable,  34  L.  D.  178  (19a5). 

This  is  applicable  to  an  application  by  an  association  of  four  persons 
to  purchase  a  tract  of  640  acres  of  coal  land.  Lchmer  v.  Can-oil,  34  L.  D. 
267   (1905). 

Where  an  association  of  four  persons  has  expended  not  less  than  five 
thousand  dollars  in  working  and  improving  a  mine  or  mines  of  coal  on 
the  public  domain,  it  is  not  necessary  that  they  file  a  declaratory  state- 
ment in  order  to  acquire  title  to  a  tract  of  640  acres.  They  may  file  an 
application  to  purchase  without  such  declaratory  statement  "If  the 
privilege  of  postponing  entry  in  the  manner  provided  by  sections  2349  and 
2350,  after  a  preference  right  of  entry  shall  have  been  acquired  under 
section  2348,  be  not  desired  by  the  claimants,  the  filing  of  a  declaratory 
statement  before  application  or  entry  is  not  necessary  and  is  not  required. 
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And  in  such  a  case,  even  were  the  claimants  to  fail  to  make  application 
to  enter  and  to  pay  for  the  lands  within  the  sixty  days  allowed  by  section 
2349  for  filing  the  declaratory  statement,  neither  their  failure  in  this 
respect  nor  their  failure  to  file  a  declaratory  statement  would  operate  to 
forfeit  their  right  to  purchase  and  enter  the  lands  except  in  favor  of  some 
other  qualified  aw)licant."    Lehmer  v,  Carroll,  34  L.  D.  447  (1006). 

In  those  states  in  which  no  right  or  title  in  the  wife's  property  vests  in 
the  husband  by  virtue  of  the  marital  relation,  she  may,  if  otherwise 
qualified,  purchase  coal  land  in  her  own  and  exclusive  interest;  but  the 
land  department  will  require  specific  proof  that  she  does  not  really  pur- 
chase in  the  interest  of  her  husband.    Jessie  E.  Oviatt,  35  L.  D.  235  <1906>. 

M.  filed  his  declaratory  statement  more  than  sixty  days  after  the  date 
of  his  initiation  of  a  preference  right  of  entry ;  and  after  the  presentation 
of  his  declaratory  statement,  but  before  his  application  to  purchase,  the 
land  was  included  within  the  limits  of  a  withdrawal  by  executive  order. 
It  was  held  that  he  had  acquired  his  right  before  the  withdrawal  and 
should  be  permitted  to  complete  his  purchase.  The  failure  to  file  declar- 
atory statement  within  sixty  days  is  not  fatal  to  the  applicant's  right  in 
the  absence  of  an  adverse  claim  intervening  before  the  filing.  "The  ofllce 
of  the  declaratory  statement  being  to  protect  and  preserve  the  previously 
acquired  right  for  the  definite  term  fixed  by  the  statute,  its  absence  exposes 
the  land  to  other  appropriation  or  disposition  at^ny  time  after  the  initial 
period  of  sixty  days ;  but  upon  the  same  considerations,  and  by  the  analogy 
of  the  preemption  law.  nothing  else  than  the  claimant's  omission  interven- 
ing, it  would  seem  clear  that  the  subsequent  presentation  of  his  declaratory 
statement  should  afford  him  the  same  security  he  would  have  enjoyed  had 
he  filed  it  within  the  time  prescribed  by  the  statute.*'  In  such  case,  how- 
ever, the  year  within  which  he  must  purchase,  under  Rev.  St  2350,  runs 
from  the  expiration  of  the  60  day  period  and  not  from  the  filing  of  the 
declaratory  statement.  In  no  event  can  the  period  during  which  his  right 
to  purchase  is  preferential  or  exclusive  exceed  fourteen  months.  Charles 
8,  Morrison,  36  L.  I).  319  (1908),  reversing  36  L.  D.  126. 

Cleaning  out  old  coal  prospects,  at  an  expense  of  twenty-five  dollars, 
is  not  the  opening  and  Improving  of  a  mine  within  the  meaning  of  Ref-. 
St  2348.  "Substantial  steps,  taken  in  good  faith,  looking  to  the  creation 
of  an  oi)erating  and  producing  coal  mine,  are  essential."  Esther  F.  Filer, 
36  U  D.  360  (1908). 

The  mere  penetration  of  a  bed  of  coal  by  means  of  a  drill  so  small  that 
the  work  cannot  be  utilized  in  the  minlhl;  of  coal  from  the  land  is  not  in 
itself  the  opening  and  improving  of  a  mine  within  the  contemplation  of 
Rev.  St  2348,  upon  which  a  preference  right  of  entry  may  be  based.  The 
oflice  of  the  declaratory  statement  is  not  to  create,  but  is  solely  to  preserve 
a  preference  right  of  entry  theretofore  acquired  by  the  opening  and  im- 
provement of  a  mine  or  mines  of  coal.  Therefore,  if  the  right  does  not 
exist  the  declaratory  statement  has  no  office  to  perform  and  is  without 
force  or  effect  for  any  purpose.    Thad  Stevens,  37  L.  D.  728  (1909). 

The  question  was  propounded  whether  entries  of  coal  land  in  AlaBka 
might  be  completed  and  patents  Issued  under  the  act  of  May  28,  1908.  upon 
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locations  made  prior  to  November  12,  1900,  in  casee  where  some  one  of  the 
following  irregular  or  illegal  agreements  existed  on  May  28,  1008 : 

1.  A  verbal  or  written  agreement  between  two  or  more  entrymen, 
made  prior  to  the  initiation  of  the  entry,  that  upon  payment  for  the  laud 
and  issuance  of  a  cash  certificate  the  entries  should  be  transferred  to  a 
single  company  or  corporation,  and  the  different  entrymen  to  acc^t  stock 
in  said  corporations  in  payment  for  the  land. 

2.  A  contract  conveying  said  lands  to  a  company  or  corporation,  iu 
which  the  entr^^man  had  or  expected  tx>  receive  stock  in  payment  for  the 
lands. 

3.  Entries  made  under  an  agreement  to  convey,  and  conveyance  made 
to  u  <t>mpany  or  corporation  w^hich  now  offers  to  make  cash  entry  under 
the  act  of  May  28,  1908,  by  consolidating  the  said  claims  or  locatious  »y 
mada 

4.  A  verbal  agreement  by  two  or  more  entrymen  made  prior  to  the 
initiation  of  the  entry,  that  upon  issuance  of  patent  the  entries  would  be 
consolidated  and  mined  at  the  Joint  expense  of  each  claimant,  share  and 
share  alika 

The  attorney  general  was  of  opinion  that  if  the  agreements  were  entered 
into  by  locators  after  they  had  made  their  locations  in  good  faith  and  in 
their  own  interest  alone,  such  locations  might  lawfully  pass  to  entry  and 
patent,  but  that  if  such  agreements  were  entered  into  prior  to  such  loca- 
tions being  made,  such  locations  do  not  come  within  the  provisions  of  the 
said  net  and  cannot  be  lawfully  passed  to  entry  and  patent  Opinion,  38 
U  I).  S6  (1909). 

II.    Saune  Lands. 


p.  664.  By  the  act  of  Congress  of  January  31,  1901,  31  Stat. 
745,  the  disposal  of  saline  lands  is  brought  into  harmony  with 
the  general  land  system.  By  that  act,  all  unoccupied  public 
lands  containing  salt  springs  or  deposits  of  salt  in  any  form, 
and  chiefly  valuable  therefor,  are  declared  to  be  subject  to  loca- 
tion and  purchase  under  the  provisions  of  the  law  relating  to 
placer  claims.  But  the  same  person  may  not  enter  or  purchase 
more  than  one  such  claim.  The  location  notice,  the  application  for 
patent,  and  the  application  to  purchase  such  a  claim,  must  each 
contain  a  specific  statement  imder  oath  by  each  locator  or  appli- 
cant that  he  never  has,  either  as  an  individual  or  as  a  member  of 
an  association,  located,  applied  for,  entered  or  held  any  other 
lands  under  the  provisions  of  this  act.  (Circular  of  Feb.  13,  1901, 
31  L.  D.  131.) 


580  THE  LAW  OF.  MINES  AND  MINING. 

Land  Office  Decisions. 

Where  one  has  acquired  right  to  saline  lands  In  Oregon  under  the  pro- 
visions of  the  act  of  1877,  the  state  cannot  acquire  the  same  lands  by 
sleectlon  under  the  grant  to  it  by  act  of  Feb.  14,  1S59,  and  its  amendments 
It  is  confined  to  unappropriated  lands.  Oregon  v.  Jones,  24  L.  D.  110 
(1897) . 

There  is  no  law  authorizing  the  disposal  of  saline  lands  except  the  act 
of  January  12,  1877,  which  is  not  applicable  to  Oklahoma.  Saline  lands  in 
that  territory  are  not  subject  to  entry  under  the  general  land  laws,  the 
settled  policy  being  to  reserve  saline  lands  and  in  the  absence  of  statutoi^ 
provision,  the  executive  department  being  without  authority  to  dispose  of 
them  by  sale  or  lease.    A,  H,  Geissler,  27  L.  D.  515  (1898). 

Saline  lands  in  the  Cherokee  Outlet  are  not  subject  to  reservation  for 
public  buildings  by  Oklahoma  under  proclamation  of  August  19,  1893,  and 
act  of  May  4,  1894.    Oklahoma  v.  Brooks,  29  L.  D.  533  (1900). 

The  grant  to  the  Territory  of  New  Mexico  for  the  benefit  of  its  university 
of  "all  saline  lands  in  said  Territory"  (§3,  Act  of  June  21,  1898,  30  Stat. 
484)  includes  only  such  lands  as  contain  common  salt  or  chloride  of  sodium 
in  its  various  forms  of  existence  or  deposit,  and  in  commercially  valuable 
quantities.  It  does  not  include  other  salts  of  sodium  and  potassium  and 
the  associated  gypsum  minerals.  Territory  of  New  Mexico,  35  L.  D.  1 
(1906). 

"Only  with  respect  to  the  actual  production  of  salt  by  the  usual  processes 
could  a  saline  spring  or  deposit  be  consistently  regarded  within  the  pur- 
view of  the  mining  laws."  The  use  of  the  waters  for  bathing  is  not  mining. 
Lovely  Placer  Claim,  35  L.  D.  426  (1907).    (See  page  411,  above.) 


CHAPTER  XVIII. 

TITLE  ACQUIRED  BY   STATUTE  OF  LIMITATIONS. 

p.  568.  Ordinarily  the  possession  of  the  surface  of  land 
carries  with  it  the  possession  of  everything  that  is  below  the  sur- 
face.  When,  however,  the  ownership  of  minerals  in  place  is 
severed  from  the  ownership  of  the  soil  or  surface,  a  distinct 
possession  is  created,  and  the  possession  of  the  latter  is  not  the 
possession  of  the  former.  It  consequently  follows  that,  after 
such  severance  of  estates  has  taken  place,  the  mere  possession  of 
the  surface  by  the  surface  o\vner,  or  by  his  successor  in  title,  or 
by  a  subsequent  disseisor  of  the  surface,  is  not  adverse  to  the 
owner  of  the  minerals.  The  latter  must  be  disseised  to  lose  his 
rip:ht,  and  there  can  be  no  disseisin  by  an  act  which  does  not 
actually  take  the  minerals  out  of  his  possession.  Any  one,  there- 
fore, setting  up  the  statute  of  limitations  as  against  the  owner  of 
the  mineral  estate,  whether  that  one  be  the  surface  owner  or  a 
stranger,  must  establish  a  possession  of  the  mine  as  such  inde- 
pendently of  the  possession  of  the  surface.  Where,  however,  the 
surface  is  in  the  possession  of  a  disseisor  who  acquired  the  pos- 
session before  the  severance  of  the  mineral  estate,  and  at  that 
time  held  the  same  adversely  to  the  owner  holding  the  paper 
title,  his  possession  continues  to  be  adverse  to  the  grantee  of  the 
minerals  who  does  nothing  but  record  his  deed. 

United  States. 

Tycv  CovtfoL  Min.  Co.  r.  Latigstidt,  (0  (\  C.  A.  H-iS,  13(J  Fed.  124  (ll)0.-i). 
3d  Clrc.  After  the  sale  of  the  underlying  coal  and  the  severance  of  the 
estate  therein  from  the  estate  In  the  surface,  the  continued  occupation  of 
the  surface  of  the  land  by  the  lessor,  the  owner  of  the  surface  estate,  and 
those  claiming  under  him,  cannot  he  made  the  basis  of  a  title  to  the  coal 
by  adverse  possession  or  the  statute  of  limitations.     See  this  also  on  page 

37. 

Tyee  ConsoL  Min.  Co.  v.  Langstcdt,  CO  C.  C.  A.  54.S,  130  Fed.  124  (1905), 
0th  Circ.,  reversing  121  Fed.  700,  1  Alaska.  430.  The  statute  of  limitations 
begins  to  run  against  a  grantee  of  the  Fnlteil  States  only  from  the  diito  he 
acquires  title.  r(>ss€^sion  of  a  mining  claim  prior  to  patent  proooodin;:s  Is 
not  and  docs  not  l>e<ome  adverse  until  patent  issues.   The  rule  is  the  same 
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for  mining  land  as  for  agricultural  land.  "It  is  true  that  the  locator  of  a 
mineral  claim  has,  prior  to  the  issuance  of  the  final  receiver's  receipt, 
a  broader  control  over  his  claim,  and  a  higher  estate  therein  than  an  entry- 
man  of  agricultural  land.  But  after  full  compliance  with  all  of  the  con- 
ditions upon  which  a  patent  is  authorized  to  be  issued,  there  is  no  percept- 
ible difference  in  the  two  estates.  In  cases  where  the  question  has  been 
presented  for  adjudication,  the  courts  have  uniformly  held  that  the  statute 
of  limitations  does  not  begin  to  run  against  the  claimant  of  a  mining  claim 
before  his  jiatent  issues." 

Tycc  Consol  Min,  Co,  v.  Jennings,  70  C.  C.  A.  303,  137  Fed.  863  (1905), 
9th  Circ,  follows  Tyee  Consol.  Mln.  Co.  v.  Langstedt,  above. 

Alabama. 

Louisville  d  Nashville  R,  Co.  t*.  Massey,  13G  Ala.  150,  33  So.  896,  96  Am. 
St.  Rep.  17  (1003).  If  one  in  possession  of  lands  does  not  claim  the  mineral 
interest  therein  which  had  previously  been  severed  from  the  ownership  of 
the  surface,  his  poHsession  of  the  surface  is  not  adverse  iwssession  of  the 
minerals;  that  is,  his  i)osses.^lon  of  the  land,  being  under  a  claim  which 
did  not  eml-race  the  minerals,  was  not  advei*se  to  the  true  owner,  as  to 
tiie  minerals. 

Arizona. 

Costcllo  V,  Muhcim,  9  Ariz.  422,  84  Pac.  906  (1906).  Actu^il,  visible  and 
continuous  poFpes^sion  of  a  mine  is  not  initiate<l  and  maintained  by  one  who 
sinks  deeper  by  six  or  ten  feet  a  shaft  of  unstated  depth  already  existing 
thereon,  and  thereafter  does  no  other  act  upon  the  property  for  a  period 
of  seven  years,  in  the  absence  of  proof  that  this  act  would  naturally  attract 
the  attention  of  the  owner  should  he  visit  the  premises,  **We  are  not  to  b? 
understood  as  holding  that  the  quantity  of  work  done  is  the  standard,  or 
that  hostile  acts  must  be  renewed  or  repeated,  in  order  to  Initiate  and 
maintain  adverse  posscf^sion.  But  we  hold  that  the  hostile  acts  relied  upon 
must  be  such  as  to  carry  with  them  a  presumption  that  they  would  be 
observed  by  the  owner,  were  he  to  visit  the  premises." 

Arkansas. 

Buffalo  Zinc  d-  Copper  Co,  v.  Crump,  70  Ark.  525,  CO  S.  W.  572,  91  Am. 
St.  Rep.  87  (1002).  Where  one  has  been  in  possession  of  a  mining  claim. 
controlling  and  developing  it,  and  holding  adversely  to  all  the  world,  for  r 
time  longer  than  the  statutory  period  of  limitation,  the  presumption  is» 
as  against  all  adverse  claimants,  that  a  location  of  the  claim  was  regularly 
made. 

Where  the  locator  of  a  mining  claim  does  not  develop  and  maintain  it 
and  finally  abandons  it,  and  then  another  claimant  takes  possession  and 
holds  and  develops  It  by  work  and  labor  performed,  and  holds  adverse 
possession  of  the  claim  for  a  longer  time  than  the  period  of  limitation  pre- 
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scribed  by  statute,  his  claim  is  thereby  reDdered  valid  against  every  oue 
except  the  Ignited  States. 

California. 

Altoona  Quicksilver  Miti,  Co,  t\  Integral  Quicksilver  Min,  Co,,  114  Cal. 
100,  45  Pac.  1047  (18t)C).  Under  Rev.  St.  2332,  the  holding  and  working 
a  claim  without  location  for  five  years  before  any  adverse  claim  is  made 
thereto  is  equivalent  to  a  valid  location  and  confers  the  right  of  possession. 

Fairbanks  v,  San  Francisco  d  N,  Pac.  R.  Co,,  115  Cal.  579,  47  Pac.  450 
(1897).  Title  may  be  acquired  to  a  building  under  the  statute  of  limita- 
tions although  another  person  may  have  the  title  to  the  land  upon  which 
it  is  built,  "For  the  pun^ose  of  adverse  possession  and  the  invocation  of 
the  statute  of  limitations,  there  may  be  cleavage  of  corporeal  real  estate 
horizontally  as  well  as  vertically;  this  appears  from  the  cases  relating 
to  mineral  strata  and  tunnels." 

Baker  v,  Clark,  128  Cal.  181,  CO  Pac.  G77  (1900).  If,  after  conveying  a 
mining  claim,  the  grantor  remains  in  possession  thereof,  adversely  to  the 
grantee,  for  the  period  prescribed  by  Code  Civ.  Proc.  §§  323-325,  he  obtains 
a  title  to  the  claim  by  prescription. 

Fauhcl  V,  McFarland,  144  Cal.  717,  78  Pac.  201  (1904).  A  tenant  In 
common  of  a  mine  caiftiot,  by  mere  exclusive  possession,  acquire  the  title 
of  his  cotenant,  unless  such  possession  should  le  indicateil  to  the  coteuant 
by  some  notice,  actual  or  constructive,  to  be  hostile  or  adverse. 

Colorado. 

Clear}/  r,  Skiffich,  28  Colo.  302,  05  Pac.  59,  89  Am.  St.  Rep.  207  (1901). 
The  provisions  of  Rev.  St.  2332  are  not  available  in  an  action  on  an  adverse 
claim.  By  the  terms  of  the  statute  possession  of  a  mining  claim  for  a 
Iieriod  equal  to  the  time  prescribed  for  the  running  of  the  statute  of 
limitations  Is  sufficient  to  establish  a  right  to  a  patent  in  the  absence  of 
any  adverse  claim.  This  language  Implies  that  such  possession  is  of  no 
avail  as  aglnst  an  adverse  claim  t>ased  ui>on  a  conflicting  location. 

Davis  r,  Shepherd,  31  Colo.  141,  72  Pac.  57  (1903).  The  fact  that  one 
is  in  possession  of  a  mining  claim  for  a  period  equal  to  the  time  prescribed 
by  the  statute  of  limitations  gives  him  title  by  adverse  possession  only 
to  that  portion  of  the  premises  which  is  embraced  within  the  boundaries 
of  the  claim,  and  to  such  rights  as  attach  thereto,  but  not  to  that  part 
of  a  vein  which  apexes  without  the  boundaries  of  the  claim. 

Idaho. 

Bradley  v.  Johnson,  11  Idaho,  689,  83  Pac.  927  (190C).  Defendant  gave 
plaintiff  his  promissory  note  due  In  one  year,  secured  by  mortgage  on 
unpatented  mining  property,  and  the  note  and  deed  were  placed  in  escrow 
upon  the  condition  that,  if  defendant  paid  the  note,  it  with  the  deed  should 
be  returned  to  him,  but  if  not,  the  deetl  was  to  be  surreudored  to  plaint  iff. 
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Before  maturity  defendant  notified  plaintiff  that  lie  would  not  pay  the  note, 
and  shortly  thereafter  left  the  state  for  twelve  years.  At  the  end  of  the 
year  plaintiff  took  possession  of  the  property,  claiming  It  as  his  own  by 
virtue  of  the  deed,  and  remained  in  undisturbed,  open,  notorious  possession 
for  twelve  years,  during  all  of  which  time  he  did  the  annual  assessment 
work,  and  a  large  amount  of  development  work.  Held  that  by  his  laches 
defendant  is  bound  and  has  no  standing  in  a  till  brought  by  plaintiff  to 
quiet  title. 

Section  4036,  Rev.  St.  Idaho,  bars  recovery  of  real  estate  by  suit  where 
neither  plaintiff  nor  his  ancestor,  predecessor  or  grantor,  were  seized  or 
in  possession  within  five  years  of  bringing  suit.  This  section  Includes 
I)Ossessory  rights  to  lands  and  mining  claims.  Open,  notorious,  adverse 
possession  of  an  uni>a tented  mining  claim  for  a  period  of  more  than  fl7e 
years  brings  it  under  the  provisions  of  this  section  and  bars  an  action 
to  recover  its  possession. 

Illinois. 

Henderson  v.  Virden  Coal  Co.,  78  111.  App.  437  (1898).  H.  leased  to  a 
corporation  the  exclusive  right  to  enter  upon  a  tract  of  land  and  mine 
and  remove  the  minerals  for  the  term  of  999  years.  The  lessee  sunk  a 
shaft,  but  for  more  than  twenty  years  neither  it  nor  its  successors  in 
title  entered  upon  or  mined  or  removed  any  of  the  minerals.  The  plaintiff 
as  devisee  of  II.  filed  a  bill  to  have  certain  conveyances  set  aside  as  clouds 
upon  his  title,  the  defendants  claiming  under  the  above  lease.  The  plain- 
tiff s-et  up  among  other  things  that  the  lessee  and  its  assigns  were  barred 
by  the  statute  of  limitations,  §  G,  c.  GO,  Rev.  St.  1845,  to  wit:  "Xo  person 
who  now  hath  or  hereafter  may  have  any  right  of  entry  into  any  lands, 
tenements  or  hereditaments,  shall  make  any  entry  therein  but  within 
twenty  years  next  after  such  light  shall  have  accrued,  and  such  person 
shall  be  barred  from  any  entry  afterwards."  This  statute  only  refers  to 
caFes  where  a  person  has  been  disseised  or  where  one  is  asserting  a  claim 
adverse  (o  and  inconsistent  with  the  right  of  entry.  Neither  the  lessor 
nor  any  one  claiming  under  him  had  mined  or  removed  any  coal.  There 
was  consequently  no  disseisin.  Nor  was  there  any  claim  of  right  which 
was  adverse  to  or  inconsistent  with  the  rights  claimed  by  defendants  under 
the  lease.    The  plaintiff,  therefore,  could  not  Invoke  the  statute  as  a  bar. 

Catlin  Coal  Co,  v,  Lloyd,  176  111.  275,  52  N.  E.  144  (1898).  "That  the 
possession  of  the  surface  of  a  tract  of  land  does  not  constitute  the  posses- 
sion of  the  underlying  coal  and  minerals,  when  the  same  has  been  severeil. 
has  been  frequently  Judicially  declared."  "The  conclusion,  then,  seems  to 
be  Inevitable  that  coal  and  minerals  In  place,  where  the  title  thereto  has 
been  severed  from  the  title  to  the  surface,  constitute  land  as  fully  as 
does  the  surface,  and  as  such  are  subject  to  all  the  laws  of  possession 
and  conveyance  of  real  estate,  and  the  owner  thereof  has  all  the  rights 
of  an  owner  in  land,  and  may  invoke  every  legal  right  to  assert  anil 
defend  his  title  that  is  provided  for  owners  of  title  In  fee  to  the  surface. 
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and  no  reason  is  perceived  why  he  should  be  denied  the  beneficial  opera- 
tion of  our  statute  of  limitations."  Therefore  coal  and  minerals  In  place, 
where  the  title  thereto  has  been  severed  from  the  title  to  the  surface,  are 
to  be  deemed  land  within  the  meaning  of  that  word  In  Rev.  St  c.  83,  §7, 
providing  that  when  a  person  enters,  under  color  of  title,  upon  vacant  and 
unoccupied  land  and  pays  the  taxes  thereon  for  seven  successive  years, 
he  shall  be  adjudged  to  be  the  owner  of  such  land* 

Catlin  Coal  Co.  v.  Lloyd,  180  111.  398,  54  N.  E.  214,  72  Am.  St.  Rep.  216 
(1899).  After  an  owner  of  lands  has  conveyed  away  the  coal  and  mineral 
underlying  them,  and  thus  has  severed  the  estate  in  the  coal  and  mineral 
from  the  estate  in  the  surface,  possession  of  the  surface  will  not  constitute 
a  possession  of  the  separate  estate  in  the  underlying  coal  and  mineral. 
Therefore,  under  the  statute  of  limitations.  Rev.  St.  c.  83,  §4,  requiring 
actions  for  the  recovery  of  lands  "of  which  any  person  may  be  possessed 
by  actual  residence  thereon  for  seven  successive  years"  to  be  brought 
within  seven  years  next  after  possession  taken,  a  i)erson  who  was  merely 
in  possession  of  the  surface  of  the  lands  aforesaid  was  not  thereby  In 
possession  of  the  estate  In  the  underlying  coal  and  mineral  so  as  to  claim 
title  to  the  latter  under  said  statute.  Where  the  titles  to  the  surface  and 
to  the  underlying  mineral  are  separate  and  distinct,  and  have  not  been 
reunited,  neither  is  capable  of  possession  by  the  mere  occupancy  of  the 
other, 

MissourL 

Gordon  v.  Park,  202  Mo.  230,  100  S.  W.  621,  119  Am.  St.  Rep.  802  (1907). 
A  conveyance  of  an  undivided  Interest  in  a  coal  mine  operates  as  a  sever- 
ance, by  grant,  of  the  eonl  from  the  land  overlying  it;  and  theresifter  the 
mere  possession  of  the  surface  does  not  carry  with  it  or  extend  such  posses- 
sion to  the  t-oal.  The  holder  of  the  paper  title  to  the  coal  is  entitle*! 
to  recover  the  same,  unless  the  owners  of  the  surface  have  been  in 
actual,  open  and  notorious,  exclusive,  adverse,  peaceable  and  hostile 
possession  of  the  coal  mine  as  such,  iii(lei>endently  of  the  possession  ()f  tli*^ 
surface,  for  more  than  ten  years.  The  surface  owner  is  in  no  better  posi- 
tion than  a  stranger.  Actual  i>ossesslon  is  taken  by  the  opening  of  mines 
and  carrj'ing  on  of  mining  oiierations.  "That  possession  is  continuous  if 
the  operations  are  continuous,  or  are  carried  on  continuously  at  such 
seasons  as  the  nature  of  the  business  and  the  customs  of  the  countr>'  jKjrmit 
or  require.  A  cessation  of  operations  in  accordance  with  the  customs  of 
the  neighborhood  or  from  necessity  occasioned  by  some  natural  agency 
would  not  be  an  interruption  of  the  possession.  But  there  must  be  some- 
thing evidencing  possession  in  the  interval  which  connects  the  operations 
when  resumed  with  those  which  have  gone  before,  to  distinguish  snch 
possession  fiom  a  series  of  repeateil  acts  of  tresspass."  Followtnl  in  Conl..n 
V.  Park,  219  Mo.  COO,  117  S.  W.  11C3  (11)00). 
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Montana. 

Casey  v,  Anderson,  17  Mont.  1C7,  42  Pac.  761  (1895).  Patent  issued  for 
H.  Lode  In  1883.  The  Ignited  States  brought  an  action  to  annul  the  same 
on  the  ground  of  fraud  and  Judgment  was  rendered  in  their  favor  Dec 
29,  18^7.  On  June  5,  1888,  a  new  trial  was  ordered.  Plaintiff  claiming 
under  the  above  imtent  brought  ejectment,  and  defendants  set  up  the 
statute  of  limitations.  Held  the  running  of  the  statute  was  not  Interrupted 
during  the  time  that  the  Judgment  of  the  United  States  was  standing.  The 
statute  was  running  not  against  the  United  States,  but  against  the  title  of 
plaintiff. 

That  the  statute  runs  against  a  mining  claim  only  upon  issuance  of  patent 
was  decided  in  Mayer  v.  Carothers,  14  Mont.  274,  36  Pac.  182;  Clark  y. 
Barnard,  15  Mont,  170,  38  Pac.  834.  (See  vol.  1,  p.  571.)  This  is  agree<l 
to  by  DeWitt  &  Hunt,  J.  J.,  only  on  the  ground  of  stare  decisis. 

Horst  V.  SJica,  23  Mont.  390,  59  Pac.  364  (1899).  SecUon  494  of  the  Code 
of  Civil  I'rocedure  provides  that  "no  action  for  the  recovery  of  mining 
claims  (lode  claims  excepted),  or  for  the  recovery  of  possession  thereof, 
shall  be  maintained,  unless  it  appears  that  the  plaintiff  or  his  assigns  was 
Feized  or  possessed  of  such  mining  claims  within  one  year  before  the  com- 
mencement of  such  action.'*  Held  that  the  words  "mining  claims**  In  this 
section  do  not  Include  lands  patented  as  placer  ground  but  placer  claims 
held  by  a  mere  iwssessory  title,  and  therefore  the  adverse  possession  of 
real  proiHjrty  for  one  year  after  it  has  been  patented  as  placer  ground  docs 
not  bar  the  maintenance  of  an  action  for  Its  recovery. 

New  Mexico. 

Upton  r.  Santa  Rita  Min.  Co.,  14  N.  M.  90,  89  Pac.  275  (1907).  Posses- 
sion of  a  mining  claim  for  ten  years,  the  time  prescribed  by  the  statute  of 
limitations  of  New  Mexico,  is  under  Rev.  St.  2332  sufficient  to  establish 
a  riffht  to  a  patent  in  the  alsence  of  any  adverse  claim.  It  is  the  equivalent 
of  a  valid  location,  but  it  does  not  relieve  the  possessor  thereafter  from 
the  obligation  to  perform  annual  work. 

Ohio. 

Gill  r.  Fh'1chn\  74  Ohio  St.  205,  78  N.  E.  433,  113  Am.  St.  Rep.  962 
(1000).  Where  there  has  leeu  a  severance  of  the  estate  In  the  minerals 
underlying  a  i)iec-e  of  ground,  the  mineral  right  cjinnot  be  lost  by  mere  non- 
user,  nor  by  constructive  possession  under  color  of  recorded  deeds  which 
are  silent  as  to  those  rights.  It  can  be  lost  by  adverse  |>ossession  only 
when  that  is  actual,  continuous,  notorious  and  hostile.  "It  cannot  be 
acconiplishwl  by  secret  tresi)asses  upon  the  owner's  rights,  and  it  has  been 
lield  that  when  there  has  been  a  severance  of  estates,  neither  the 
owner  of  the  surface  nor  the  owner  of  the  mine  can  claim  the  other 
estate  merely  by  force  of  the  possession  of  his  own  estate.*'  "A  tenant  In 
common  cannot  assert  title  by  adverse  possession  against  his  co-tenant 
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imless  he  shows  a  defiuite  and  continuous  assertion  of  adverse  right  by 
overt  acts  of  unequivocal  character  clearly  indicating  an  assertion  of 
ownership  of  the  premise  to  the  exclusion  of  the  right  of  the  co-tenant." 

Oregon. 

RiHch  V.  Wiseman,  30  Or.  484,  59  Pac.  1111,  78  Am.  St  Rep.  783  (1900). 
The  possessor  of  a  mining  claim  la  a  mining  district  is  presumed  to  be  the 
o\>'uer  thereof  until  the  contrary  appears,  and  where  that  presumption  is 
8upi)orted  by  the  fact  that  the  plaintiff  had  held,  occupied  and  possessed 
the  ground  in  question  under  color  of  title,  in  pursuance  of  law  and  the 
local  rules  and  regulations  of  the  mining  district,  for  more  than  20  years 
prior  to  the  attempted  location  of  the  defendants,  it  was  not  public  mineral 
land  of  the  I'nited  States  at  the  time  of  the  defendant's  entry,  and  the 
plaintifT  may  enjoin  the  defendants  from  trespassing  on  the  claim,  even 
though  there  is  no  evidence  of  the  transfer  of  the  title  of  the  original 
locators  to  the  plaintiff. 

Pennsylvania. 

Finnegan  v.  Stincman,  5  Pa.  Super.  Ct.  124  (1897).  The  plaintiff  being 
in  adverse  possession  of  land,  the  owners  thereof  sold  the  underlying  coal 
to  defendant,  who  recorded  the  deed,  but  did  not  go  Into  actual  possession. 
This  did  not  stop  the  running  of  the  statute  of  limitations. 

"As  between  the  parties  to  the  Instrument,  and  their  privies,  a  con- 
veyance of  the  underlying  coal — the  grantor  retaining  the  surface — effects 
severance  in  title ;  under  our  statute  the  recording  of  the  conveyance  takes 
the  place  of  livery  of  seizin,  and  tlie  suliseiiuent  i)()ssessi()n  of  the  holder 
of  each  estate  follows  his  right.  But  as  between  the  grantee  and  a  third 
party,  who  is  in  the  actual,  open,  adverse,  exclusive  and  peaceable  posses- 
sion of  the  land  at  the  time,  the  recording  of  the  instrument  is  not 
equivalent  to  an  entry,  and — there  being  no  other  Interruption  of  his 
possei?slon — ^wlicn  the  full  period  of  twenty-one  years  Ironi  its  inception 
has  elapsed  his  title  to  the  laud  becomes  perfect." 

This  case  is  distinguished  from  those  that  go  before,  in  all  of  which  the 
claim  of  title  by  possession  of  the  surface  had  its  inception  after  it  and 
the  underlying  coal  strata  had  been  severed  in  title.  "They  were  then 
two  distinct  possessions,  the  possession  of  the  holder  of  each  estate  being 
referable  to  his  title,  unless  by  unequivocal  acts  that  would  give  title  to 
a  stranger  he  has  extended  it  upward  or  downward  as  the  case  may  be." 
"But  here  disseisin  of  the  coal  as  well  as  of  the  surface  had  actually 
taken  place  before  their  severance  In  title.  One  was  as  much  out  of  the 
actual  possession  of  the  owner  of  the  asserted  lejral  title  as  the  other." 

Delaware  d  Hudson  Canal  Co.  i\  Hughes,  If-S  Pa.  00,  38  Atl.  508,  G3  Am. 
St.  Rep.  743,  38  L.  R.  A.  S2r)  (1S07).  The  jihiintitr  w«s  as  early  as  is2."i 
the  owner  of  a  considerable  body  of  contiguous  lands.  A  part  of  these  was 
the  Porter  tract  of  200  acres.  The  coal  under  this  was  oikmuvI  betwc^Mi 
1830  and  1^35  and  the  operations  thereunder  were  continuous  to  the  present 
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time.  In  1836  or  183i7  M.,  from  whom  defendant  derives  title,  entered  upon 
a  portion  of  the  surface  of  tliis  tract  (six  acres),  began  a  residence  and 
cultivated  it.  It  was  alleged  that  no  coal  had  been  taken  from  under 
these  particular  six  acres.  The  possession  of  M.  and  his  grantees  was 
open,  continuous,  hostile  and  exclusive.  At  the  suit  of  plaintiff,  defendant 
was  enjoined  from  mining. 

Williams,  J. :  "If  a  trespasser  enters  either  estate  and  maintains  posses- 
sion he  can  accpiire  title  by  the  statute  of  limitations    after    twenty -one 
years  to  so  much  as  he  has  actually  held  for  that  length  of  time;  but  his 
title  will  not  extend  above  or  below  the  estate  on  which  he  enters.    If  he 
would  acfpiire  any  part  of  the  mineral  he  must  make  his  entry  upon,  and 
maintain  his  jiosition  within,  the  limits  of  the  mineral    estate,    for    the 
requisite  period  of  time  in  an  open,  notorious,  exclusive  and  contlnuouB 
manner:   Caldwell  v.  Copeland,  37  Pa.  427;  Armstrong  v.  Caldwell,  .13  Pa. 
284;  Kingsley  v.  Hillside  Coal  &  Iron  Co.,  144  Pa.  613,  23    Atl.    250.     A 
covert  or  clandestine  entry  will  not  do.     Such  an  entry  will  confer  no 
right  on  the  wrongdoer  until  his  entry  is,  or  by  the  exercise  of  due  diligence 
might  be,  discovered  by  the  owner.     Until  then  the  owner  cannot  know 
that  his  possession  has  been  invaded,    t'ntil  he  has,  or  ought  to  have,  such 
knowledge  he  is  not  called  upon  to  act,  for  he  does  not  know  that  action 
in  the  premises  is  necessary,  and  the  law  does  not  require  absurd  or  im- 
possible things  of  any  one:  Lewey  v.  H.  C.  Frlcke  Coke  Co.,  166  Pa.  536,  31 
Atl.  201,  45  Am.  St.  Rep.  084,  28  L.  R.  A.  283 ;  Scranton  Gas  &  Water  Co. 
V.  Lackawanna  Iron  &  Coal  Co.,  107  Pa.  136,  31  Atl.  484.     Possession  to 
be  adverse  must  be  open  as  well  as  continuous.    The  intruder  must  keep 
bis  flag  flying  in  a  visible  atul  hostile  manner:    Plummer  v.  Hillside  Coal 
&  Iron  Co.,  1(0  Pa.  4S3,  28  Atl.  8r)3.     So  far  on  in  our  inquiry  we  have  a 
well  beaten  p:itli  to  travel,  but  from  this  point  forward  we  are  without  any 
definite  landmark  to  guide  us.    The  real  question  presented  is,  may  there 
be  a  severance  of  the  mineral  estate  from  the  surface  by  the  acts  of  the 
owners  of  the  original  frot»liold?    And,  if  so,  may  there  be  a  notice  in  far-t 
of  such  severance  to  other  persons  that  will  affect  them  in  the  same  manner 
as  the  constructive  notice  arising  from  the  recording  of  a  deed?    ♦     ♦    * 
The  conipany  had  the  right,  however,  to  develop  and  operate  the  mineral 
estate  alone,  if  that  was  to  its  interest,  and  leave  the  surface  untilled  and 
unclearo<l.    It  elected  to  do  so.      ♦     •     •        in  this  manner  it  entered  upon 
the  actual  pr^ssession  of  its  mineral  estate.    For  more  than  sixty  years  it 
ha»  cnntinned  its  possession  without  interruption  in  a  manner  that  has 
been  obvious  to  all  persons  in  the  neighborhood.     No  person  conld  pass 
or  enter  ui)on  the  land  without  being  confronted  with  the  unmistakable 
proofs  of  the  possession  and  active  operations  of  the  plaintlflP  company 
in  this.  Its  subterranean  estate.     These  proofs,  including  the  structures, 
the  culm  piles,  the  prepared  coal,  the  movements  of  men  and  cars  about 
the  pit's  mouth,  brought  the  knowledge  of  the  plalntlfTs  operations  to  even 
the  most  casual  observer,  In  a  much  more  effective  and  satisfactory  manner 
than  it  could  have  been  done  by  the  mere  existence  of  a  recorded  deeil. 
Whv  should  it  not  have  the  snme  legal  efTect?    In  this  case  there  is  still 
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auotlier  element  of  notice;  for  the  defendant  not  only  made  his  entry  upon 
the  surface  with  full  knowledge  from  the  acts  of  the  owner  of  his  severance 
and  the  occupancy  of  the  lower  estate  by  it,  but  he  was  in  its  employ, 
assisting  in  Its  mining  operations.  ♦  ♦  ♦  as  applicable  to  the  facts 
now  before  us,  we  hold  that  the  Porter  tract,  or  so  much  of  It  as  was 
accessible  from  the  pit's  mouth  in  use,  so  that  coal  could  be  mined  and 
removed  therefrom  by  the  ordinary  methods  of  mining,  was  in  the  actual 
possession  of  the  plaintiffs,  and  that  no  enclosure  upon  the  surface  of  that 
tract  by  one  who  had  notice  of  the  severance  could  draw  to  It  any  part 
of  the  mineral  estate  within  its  limits.  This  disposes  of  the  suggestion 
that  the  unmined  coal  under  the  six  acres  has  been,  or  could  be  acquired 
by  McDonald  by  virtue  of  his  possession  on  the  surface.  He  acquired  the 
surface  because  he  put  his  actual  possession  against  the  constructive 
possession  of  the  owner.  lie  did  not  acquire  the  coal  because  he  had 
actual  notice  of  its  severance  from  the  surface  by  the  owner.  This  limited 
his  possession  to  the  estate  on  which  he  entered." 

Pierce  v.  Barney,  201)  Pa.  132,  58  Atl.  152  (1004).  One  who  secretly 
enters  upon  the  coal  underlying  a  tract  of  land  through  an  opening  made 
on  adjoining  land,  and  continuously  mines  the  coal  through  such  opening, 
does  not  thereby  acquire  title  by  adverse  possession.  **His  manner  of 
entering  the  appellees'  premises  was  neither  open,  visible  nor  notorious, 
and  hence  was  not  of  such  a  character  as  would  suggest  to  the  appellees 
that  their  possession  of  the  coal  under  the  land  was  being  invaded  by  an 
adverse  and  hostile  claimant.  Such  entry  was  covert  and  clandestine,  and 
gave  no  notice  to  the  appellees  of  a  hostile  claim  to  their  premises,  nor 
put  them  ;iiK)n  inquiry  as  to  whether  their  coal  was  being  mined  by  A." 

Hu88  V.  Jacobs,  210  Pa.  145,  59  Atl.  991  (1904).  Where  the  ownership 
of  the  coal  underlying  a  tract  of  land  has  been  severed  from  the  ownership 
of  the  surface  by  reservation,  notorious  hostile  possession  kept  up  for 
twenty-one  years  will  give  title  to  an  intruder,  but  mere  unresented 
occasional  trespasses  will  not.  Where  the  owner  of  the  coal  left  the  stale 
and  never  personally  operated  or  mined  the  coal,  no  taxes  were  separately 
assessed  against  the  coal,  and  whatever  taxes  were  assessed  were  paid  by 
the  surface  owners,  and  they  and  others  at  intervals  took  out  some  coal, 
but  not  continuously,  tliere  was  not  established  the  open,  visible,  notorious, 
exclusive  and  hostile  occupation  necessary  to  satisfy  the  statute  of  limita- 
tions. Adverse  possession  of  a  coat  estate  must  be  actual,  as  distinguished 
from  constructive. 

"There  was  no  persistent  continuance  in  the  mining  business  at  a  single 
one  of  the  several  shallow  banks;  the  owner  of  the  surface  exercised  no 
exclusive  ownership  over  the  mining;  not  a  single  mine  rail  was  laid,  noi 
a  single  mine  car  put  in  any  bank.  To  hold  this  adverse  is  a  penerslon  of 
every  definition  of  adverse  possession  such  as  is  necessary  to  give  title  to 
a  trespasser  under  the  statute  of  limitations.  The  best  that  can  be  said  of 
it  is,  that  at  intervals  during  the  year  it  was  an  open,  visible  trespass: 
and  this  was  not  exclusively  confined  only  to  the  owner  of  the  surface.  It 
was  not  a  continuous  possession  by  even  him  for  there  was  no  possession 
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of  the  coal  during  the  summer  mouths.  There  was,  so  far  as  appears,  no 
really  hostile  i)osse6siou  by  the  owner  of  the  surface  under  a  defiant 
claim  of  right.  Such  adverse  ownership  as  this  would  not  have  divested 
the  real  owner  whose  title  was  of  public  record  if  the  periodical  trespass 
had  run  over  a  century.  We  are  of  opinion  that  the  learned  trial  judge 
erred  in  submitting  this  evidence  to  the  jury  and  instructing  them  that  if 
tliey  lelleved  it,  it  showed  abandonment  or  that  it  sustained  the  plea  of 
the  statute.  But  under  the  verdict,  which  is  a  general  one,  it  divests  the 
plaintiff  of  all  the  coal  under  the  surface  on  that  tract  Adjacent  exploni- 
tions  have  made  it  probable  that  under  this  Waynesburg  seam  is  the 
Pittsburg  seam,  a  much  more  valuable  one.  By  the  reservation  Hnss 
claimed  title  to  all  the  coal  and  coal  banks  beneath  the  property ;  eifplora- 
tions  long  within  the  statutory  period  have  pretty  certainly  demonstrateil 
the  existence  of  the  l^lttsburg  seam;  Hubs  when  he  made  his  reservation 
did  not  probably  know  of  this  seam.  There  is  no  evidence  that  even  the 
scrambling  possession  of  def^idants  touched  this  coal ;  even  if  the  instruc- 
tions had  been  correst  as  to  the  Waynesburg  seam,  the  evidence  wholly 
fails  to  sustain  the  verdict  as  to  the  Pittsburg  seam." 

Tennessee. 

Murrny  r.  AUraU  100  Tenn.  100,  43  S.  W.  355,  66  Am.  St.  Rep.  740,  39 
L.  R.  A.  249  (1807).  Where  the  owner  of  the  surface  uses  the  land  for 
agricultural  purix>6e6  only,  he  has  not  such  an  adverse  possession  of  the 
underlying  minerals  as  is  required  in  order  to  support  a  title  under  the 
statute  of  limitations.  There  must  also  appear  to  have  been  some  denial 
of  the  right  of  the  owner  of  the  minerals  or  some  assertion  of  claim  in 
consistent  with  bis  right. 

Virginia. 

Interstate  Coal  d  Iron  Co,  r.  CUnticood  Coal  d  Timber  Co,,  105  Va.  574, 
54  S.  E.  593  (1906).     See  this  c-ase  on  page  50. 

Steinman  v,  Jeasee,  108  Va.  567,  62  S.  B.  275  (1908).  In  1874  Steinman 
purchased  the  mineral  rights  underlying  certain  lands  of  P.,  who  at  the 
time  held  the  equitable  title  for  the  purpose  of  selling  the  land.  Subse- 
quently P.  sold  to  Jessee  the  surface  rights,  J.  taking  with  knowledge  of 
S/s  prior  purchase  of  the  mineral  rights.  J.  agreed  to  pay  therefor  what 
P.  owed  on  the  land,  and  in  1882,  on  a  judicial  sale  to  enforce  collection  of 
this  promised  sum.  acquired  title  to  the  whole  land.  S.  was  not  a  resident 
of  Virginia,  but  immediately  after  his  purchase  caused  his  deed  to  be 
recorded  and  paid  taxes  on  the  property.  He  never  operated  for  minerals, 
but  occasionally  came  to  Virginia,  looked  over  the  property,  and  seeing 
that  there  was  no  actual  adverse  possession  and  not  learning  of  any  adverse 
claim,  relied  upon  the  covenant  of  general  warranty  in  his  deed.  More 
than  twenty-one  years  after  his  purchase  he  learned  for  the  first  time  that 
J.  claimed  title  to  the  minerals  and  within  a  year  thereafter  brought  a  biJl 
to  quiet  title.    Held  that  J.  became  a  trustee  holding  the  legal  title  to  the 
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anderlylDg  minerals  for  the  benefit  of  S.,  and  will  not  be  heard  to  set  up 
against  him  the  defense  of  laches,  unless  S.  has  slept  on  his  rights  for  an 
unreasonable  time  after  knowledge  that  J.  was  claiming  title  to  botli 
surface  and  minerals. 

Yellow  Poplar  Lumber  Co.  v.  Thompson's  Heirs,  108  Va.  612,  62  S.  E.  358 
(1008).  "It  is  a  general  presumption  that  one  who  has  the  possession  of 
the  surface  of  the  land  has  the  possession  of  the  sub-soil  also.  But  when, 
by  conveyance  or  reservation,  a  separation  has  been  made  of  the  ownership 
of  the  surface  of  the  land  from  that  of  the  underground  minerals,  the 
owner  of  the  former  can  acquire  no  title  to  the  latter  by  his  exclusive  and 
oontinued  enjoyment  of  the  surface;  nor  does  the  owner  of  the  minerals 
lose  his  right  or  possession  by  any  length  of  non-usage.  He  must  be  dls- 
seizeil  to  lose  his  right,  and  there  can  be  uo  disseizure  by  nn  act  which 
does  not  actually  take  the  minerals  out  of  his  possession."  "Adverse 
possession  of  the  land  does  not  necessarily  Include  possession  of  the  min- 
erals below  it,  where  the  title  to  the  latter  has  been  severed  by  deed  from 
that  of  the  surface." 

Morison  v.  American  Ass'n,  65  S.  E.  469  (1909).  "It  is  well  settled  thnt 
one  may  own  the  surface  and  another  the  minerals  In  the  same  parcel  of 
land.  Title  to  the  freehold  of  either  cannot  be  acquired  by  adverse  posses- 
sion of  the  other." 

West  Virginia. 

McNcelev  r.  South  Penn  Oil  Co,,  52  W.  Va.  616,  44  S.  E.  508,  62  L.  R.  A. 
662  (1903).  Chapter  61,  p.  152,  Acts  1872-73,  fixing  three  years*  limitation 
for  suits  to  recover  land  leased  for  oil  or  other  minerals,  was  repealed 
by  c.  102,  p.  298,  Acts  1882,  re-enacting  c.  104  of  the  Code  of  1868. 

Wallace  r.  Elm  Orovc  Coal  Co.,  58  W.  Va.  449,  52  S.  E.  485,  6  A.  &  E. 
Ann.  Cas.  140  (1905).  Possession  of  the  surface  for  more  than  twenty- 
one  years  does  not  carry  with  it  the  possession  of  the  coal  below  it,  where 
the  title  to  the  mineral  rights  had  been  severed  from  that  of  the  surfn'e 
by  deed.  In  such  case  the  owner  of  the  surface  can  acquire  no  title  to  the 
subsoil  by  his  exclusive  and  continued  enjoyment  of  the  surface ;  nor  doi»s 
the  owner  of  the  minerals  lose  his  right  or  his  possession  by  any  length  of 
nonusage.  He  must  be  disseised  to  lose  his  right,  and  there  can  be  no 
disseisin  by  an  act  which  does  not  actually  take  the  minerals  out  of  his 
possession. 

Land  Office  Decisions. 

If  an  applicant  for  patent  has  l)een  in  iwssession  and  worke<l  the 
claim  for  the  period  prescribed  by  the  statute  of  limitations  for  mining 
claims  in  the  state  prior  to  its  relocation  by  the  protestants,  he  is  entitled 
to  have  the  same  passed  to  title,  as  against  protestants  who.  though  they 
filed  an  adverse  claim,  did  not  bring  action  thereon.  Cain  t\  Addenda  Mln. 
Co,,  24  U  D.  19  (1897). 
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The  continuity  of  possession  of  a  mining  claim  under  the  statute  of 
limitations  is  not  broken  by  a  relocation  made  when  there  was  no  reason 
to  justify  it    Stewart  v,  Rees,  25  L.  D.  447  (1897). 

The  main  purpose  of  Rev.  St.  2332  is  to  declare  that  evidence  of  the 
holding  and  working  of  a  mining  claim  for  a  period  equal  to  the  time 
prescribed  by  the  local  statute  of  limitations  for  mining  claims  shall  be 
considered  as  sufficiently  establishing  the  location  of  the  claim  and  the 
right  of  the  applicant  for  a  patent  thereto,  in  the  absence  of  any  adverse 
claim.    Barklage  v.  Russell,  29  L.  D.  401  (1900). 

Following  this  case  it  is  held  that  there  is  nothing  in  the  language  of  the 
statute  nor  in  the  regulations  of  the  land  office,  to  restrict  the  application 
of  Bev.  St.  2332  to  cases  where  the  applicant  for  patent  is  unable  by  reason 
of  the  lapse  of  time  or  the  loss  of  mining  records  by  fire  or  otherwise  to 
furnish  the  required  proof  of  possessory  title.  Little  Emily  Min,  d  MUh 
Co,,  34  L.  D.  182  (1905)  ;  Capital  No.  5  Placer  Min,  Claim,  34  L.  D.  4«2 
(1906). 

Bev.  St.  2332  does  not  dispense  with  the  requirement  of  Rev.  St  2325 
that  the  expenditure  of  five  hundred  dollars  in  labor  or  improvements 
is  a  prerequisite  to  the  issuance  of  patent  Capital  No,  5  Placer  Min.  Claim.. 
34  L.  D.  462  (1906). 
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I.    Working  and  Surface  RmHTS. 

{).  576.  The  surface  rights  of  patentees  of  coal  deposits  on  tho 
public  lands  where  title  to  the  surface  has  been  acquired  by 
others  under  the  terms  of  the  act  of  Congress  of  June  22,  1910, 
are  defined  in  that  act.  They  may  occupy  so  much  of  the  surface 
as  may  be  required  for  all  purposes  reasonably  incident  to  the 

!  .'.  I  of  th(»  coal  upon  the  payment  of  the  damag<»s 
caused  thereby  to  the  surface  owner,  or  upon  giving  bond  in  an 
action  instituted  in  a  competent  court  to  ascertain  or  fix  such 
damages. 

Georgia. 

PhUHps  V.  ColHnaville  Granite  Co,,  123  Ga.  830,  51  S.  B.  666  (1905). 
In  the  case  of  granite,  where  it  is  impossible  to  remove  the  mineral  without 
disturbing  the  surface  soil,  and  completely  destroying  the  benefits  accruing 
to  the  owner  of  the  surface,  if  the  ownership  of  the  minerals  is  in  one 
person  %nd  that  of  the  surface  In  another,  the  former  can  only  exercise  his 
rights  in  taking  out  such  granite  as  was  exposed  from  one  cause  or  another 
by  the  removal  of  the  surface  soil.  See  this  case  also  under  ohap.  XXI, 
div.  I. 

IndiaiUL 

Ingle  v.  Bottoms,  ICO  Ind.  73,  66  N.  E.  ICO  (1903).  "When  anything 
is  granted,  whatever  is  necessary  or  essential  to  the  enjoyment  of  the 
grant  is  also  granted.  ♦  ♦  ♦  The  rights  which  arise  by  implication 
onder  said  rule  are  only  such  as  are  necessary  to  the  enjoyment  of  tlie 
grant.      ♦     •    •        Under  this  rule  the  grant  of  the  right  to  coal  carries 


2B&A38 


593 


594  THE  LAW  OF  MINES  AND  MINING. 

with  it  as  a  necessary  incident,  the  right  not  only  to  penetrate  the  surfac'o 
of  the  soil  for  the  coal,  but  also  to  use  such  means  and  processes  for  min- 
ing and  removing  the  same  from  the  premises  as  may  be  reasonably  neces- 
sary. This  Includes  the  right  to  construct  such  road  and  railroad  tracks 
on  the  surface  of  the  land  as  are  reasonably  necessary  for  the  transporta- 
tion of  supplies,  machinery  for  the  operation  of  the  mine,  and  for  remov- 
ing the  coal  from  the  mine  openings.  *  *  *  ^he  question  of  how 
much  of  the  surface  is  reasonably  necessary  for  the  proper  <^)eratlon  cf 
the  mine  Is  a  question  of  fact,  and  not  of  law.*' 

Where  a  letise  provides  that  the  lessee  is  to  have  the  right  to  enter  "upon 
the  lands  *  •  *  for  the  puri)ose  of  mining  coal  and  of  conducting  and 
operating  to  any  extent  be  may  deem  advisable,  but  not  to  hold  possession 
of  said  land  for  any  other  purpose,  except  one  acre,  more  or  less,  for 
operating  said  mines,  and  for  dwellings,"  the  restriction  of  the  leasee's 
possession  for  **other  puri)oses''  to  one  acre,  more  or  less,  cannot  be  held 
to  limit  the  lessee's  use  of  the  surface  for  switches  and  roads  to  less  than 
is  reasonably  necessary  for  the  removal  of  the  coal  from  the  mines.  **To 
construe  the  reservation  as  controlling  the  entire  lease,  and  limiting  the 
right  expressly  granted,  and  those  which  would  be  necessarily  implied  in 
order  to  etfectuate  the  purposes  of  the  grant,  would  ♦  ♦  ♦  be  practic- 
ally to  destroy  the  lease,  and  prevent  appellant  (lessee)  from  carrying 
out  the  true  purpose  of  the  same  by  mining  all  the  coal  under  the  land  in 
a  businesslike  manner,  and  paying  to  appellee  the  royalty  which  would 
thereby  come  to  him." 

Iowa. 

Moore  r.  Price.  125  Iowa,  353,  101  N.  W.  91  (1904).  When  a  deed  con- 
vej's  all  the  coal  under  the  grantor's  land,  with  the  right  to  sink  shafts 
thereon  and  mine  it,  this  does  not  authorize  the  grantee  to  take  coal  mlneil 
on  his  own  land  through  the  grantor's  land  and  up  the  shaft  located  there- 
on. 

Kentucky. 

Dinwan  r\  American  Standard  Anphalt  Co,,  30  Ky.  L.  R.  84,  97  S.  W.  392. 
22  Am.  St.  Rep.  120  (1906).  A  deed  of  mineral  rights  gave  the  grantee 
"free  access  to  said  land  from  any  direction  by  roads  and  other  passage- 
wa,vs  or  means  of  exit  and  entrance."  ^Tnder  this  grant  the  company 
would  have  the  right  to  construct  such  roads,  passways  or  means  of  exit 
and  entrance  as  may  be  necessary  to  get  out  the  mineral,  having  due  regard 
to  the  Interests  of  the  owner  of  the  soil  and  not  inflicting  upon  him  any 
unnecessary  damage." 

Missouri. 

Gordon  r.  Park,  219  Mo.  600,  117  S.  W.  1168  (1909).  The  grant  of  the 
coal  underlying  a  tract  of  land  carries  with  it  the  right  to  use  the  surface 
so  far  as  is  necessary  to  carry  on  mining  oi)eratlons. 
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Oltto. 


Moore  r.  hidian  Camp  Coal  Co.,  75  Ohio  St.  4V«,  bO  X.  E.  0  (1907).  Tbe 
owuer  of  the  uiiueral  est^ite  haB  the  right  to  use  or  remove  such  portions 
of  the  coiitalulug  strata  as  may  be  nec-essary  or  proper  for  tbe  convenient 
and  pro|)er  removal  of  the  mineral  Itself,  having  regard  to  the  right  of  the 
surface  owner  to  subjacent  8upi>ort. 

Pennsylvania. 

HIcTtnv  Citf/  Land  d  Imp.  Co.  v.  Most  Ridge  Coal  Co.,  187  Pa.  500,  41 
Atl.  4ri><  (1M)8).  Owner  of  a  tract  of  one  hundred  acres  conveyed  the 
same  to  plaintiff,  reserving  the  minerals  "Provided  that  no  mine  or  air 
shaft  shall  be  intentionally  opened  or  any  mining  fixtures  established  on 
the  surface  of  said  land."  The  tract  was  divided  Into  city  lots.  Defend- 
ant acquired  title  to  five  of  these  lots  and  also  to  the  minerals  underlying 
the  tract.  Held  that  the  above  proviso  was  a  covenant  rumilng  with  the 
land,  and  defendant  will  be  restrained  from  using  his  lots  for  a  shaft,  etc. 
Mitchell,  McCollum  &  B'ell,  J.  J.,  dissent.  (See  cHtlcisni  of  this  decision 
in  12  Harvard  L.  U.  35<).) 

Potter  r.  Rend,  201  I»a.  318,  50  Atl.  821  (1002).  IMalutliT  conveyed  to 
defendant  all  the  coal  underlying  a  tnict  of  152  acres,  "Together  with  the 
free  and  uninterrupted  right  Into  said  coal  and  under  said  land,  for  the 
purpose  of  digging,  mining  and  carrying  away  said  co>il ;  together  with  the 
privilege  of  mining  and  removing  through  any  entries  made  in  said  coal, 
other  coal  belonging,  or  which  may  hereafter  belong  to''  defendant,  with 
the  right  also  to  '*enter  upon  the  said' surface  of  said  land  for  the  purpose 
of  taking  out  and  placing  on  the  same,  any  material  that  may  be  necessary 
in  oi)eratlng  tbe  coal  underlying  said  land;  with  tbe  right  to  sink  a  shaft 
for  the  purix>se  of  taking  out  the  coal  underlying  said  land  at  any  point 
the  said  (defendant)  may  select;  with  the  privilege  ♦  ♦  •  to  luiy  ar 
the  mouth  of  said  shaft  three  acres  of  surface,  at  the  rate  of  $75  per  acre, 
and  also  with  the  right  to  make  openings  In  the  surface  for  ventilation  or 
drainage;  with  the  right  to  deposit  on  the  surface,  debris  taken  out  in 
sinking  shaft,  etc.** 

Defendant  owned  or  operated  about  4,000  acres  of  adjoining  coal  land. 
During  an  occupancy  of  17  years,  he  mined  out  all  the  coal  under  plalntifTs 
land  except  about  15  acres.  In  carrying  on  his  operations  he  erected 
buildings  and  machlnerj'.  for  use  In  mining  not  only  under  plalntlflP's  tract, 
but  under  adjoining  land,  and  also  dumped  refuse  from  the  mines  under 
all  the  tracts.  The  buildings,  machinery  and  dump  covered  20  acres  of 
surface.  Held,  (1)  Defendant  has  the  right  not  only  to  ixissage  through 
the  entries  for  coal  brought  from  his  other  lands,  but  also  to  raise  it  to  the 
surface  on  plaintiffs  land.  (2).  He  has  no  right  to  deposit  refuse  from 
other  mines  on  the  surface  of  plaintiflTs  land,  and  in  depositing  refuse  from 
the  underlying  mine,  he  is  limited  to  three  acres  of  surface.  Any  appropria- 
tion beyond  this  quantity  was  a  trespass.  **Rend  was  not  a  tenant  of  tho 
plaintiff;  she  subdivided  her  land  horizontally;  the  division  was  into  coal 
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and  farm  land;  Reod  did  not  lease  the  coal,  but  took  an  absolute  con- 
veyance of  It ;  therefore,  he  took  Just  what  he  got  by  his  deed,  the  coal ; 
no  implied  right  to  surface  occupation  as  a  tenant  followed ;  as  to  surface 
right  he  took  what  was  expressed  in  his  grant."  (3>-.  The  plaintiff  having 
stood  by  for  12  or  15  years  without  making  complaint,  equity  will  not 
enjoin  the  removal  of  improvements  by  defendant 

Prigg  v,  Preston,  28  Pa.  Super.  Ct  272  (1905).  In  order  to  establish 
the  existence  of  a  custom  in  an  oil  producing  country  permitting  a  lessee 
under  an  oil  lease  to  erect  on  the  land  described  in  the  lease  a  dwelling 
for  the  occupancy  of  his  employes,  it  must  be  shown  what  oil  producim; 
countries  are  meant,  the  time  when  the  custom  began,  and  to  whom  and 
where  such  custom  was  known,  and  whether  it  was  known  to  the  parties 
at  the  date  of  the  lease. 

Where  a  party  seeks  to  set  up  a  custom  which  is  not  alleged  to  have 
existed  for  so  long  a  time  and  so  generally  that  it  had  become  the  recog- 
nized law  of  the  land,  it  is  proper  to  permit  the  opposite  party  to  show 
that  neither  he  nor  other  persons  resident  in  the  vicinity  ever  heard  of  the 
alleged  custom,  and  that  there  was  no  such  general  custom  in  the  region. 

Cuhhage  v.  Pittshurg  Coal  Co.,  216  Pa.  411,  G5  Atl.  797  (1907),  reversing 
29  Pa.  Super.  Ct.  341  (1905).  The  plaintiff  conveyed  to  defendants  grantor 
all  the  coal  under  a  tract  of  31  acres,  together  with  "the  right  to  mine  and 
carry  away  said  granted  coal  and  in  so  doing  to  exercise  the  usual  and  ordi- 
nary privileges  of  ventilation  and  drainage  upon  the  land  of  said  Joseph  K. 
Cubbage,  but  in  such  manner  as  to  do  no  unnecessary  injury  thereto,  with 
the  right  also  to  transport  other  coal  through  underground  entries  made 
or  to  be  made  in  the  hereinbefore  granted  coal  and  over  the  railway  here- 
inafter mentioned;  also,  a  right  of  way  for  an  Inclined  railway  with  thp 
necessary  appurtenances  across  the  land  of  the  said  Joseph  K.  Cubbage 
from  said  granted  conl  to  the  Pittsburg  &  SteubenviUe  Railroad,  with  the 
free  and  uninterrupted  right  to  construct,  maintain  and  operate  the  same ; 
also,  the  use  of  one  acre  of  land  parcel  of  the  tract  aforesaid,  at  and  about 
the  pit  mouth  for  a  check  house  and  other  necessary  and  convenient  uses 
in  connection  with  mining  operations,  such  as  for  deposit  of  timber,  coal, 
slack,  etc.,  but  the  same  shall  not  be  occupied  by  any  dwelling  houses: 
also,  the  use  of  such  ground  parcel  of  the  tract  aforesaid  along  the  line 
of  the  Pittsburg  &  SteubenviUe  Railroad  as  may  be  necessary  and  con- 
venient for  sidings,  switches,  etc.,  for  the  proi)er  dispatch  of  business  in 
loading  and  transferring  coal."  The  habendum  in  the  deed  was  as  follows : 
"To  have  and  to  hold  the  said  right  of  way,  uses,  easements  and  privileges 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns,  so  long  as 
he  or  the  firm  of  Lyon,  Short  &  Company,  his  or  their  heirs  or  assigns  may 
have  any  coal,  whether  now  owned  or  hereafter  to  be  acquired,  which  can 
be  brought  by  said  route  to  the  Pittsburg  &  SteubenviUe  Railroad  and  the 
said  described  coal,  hereby  granted  or  mentioned  and  intended  so  to  be. 
with  the  appurtenances,  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  to  and  for  the  only  proper  use  and  behoof  of  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  as  the  property  of  and  in 
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trust  for  the  firm  of  Lyon,  Short  &  Company,  according  to  the  provisions 
of  a  certain  deed  relating  to  the  real  estate  of  said  firm." 

It  was  held  that  the  defendant  did  not  have  the  right  to  erect  a  ven- 
tilating shaft  on  the  surface  of  the  31  acre  tract  for  the  purpose  of  ven- 
tilating the  coal  territory  adjoining  or  surrounding  it 

'*In  granting  the  right  to  transport  other  coal  through  entries  made  or 
about  to  be  made  in  the  granted  coal  no  right  is  conferred  of  ventilating 
the  territory  from  which  such  other  coal  might  come,  nor  the  entries 
beneath  the  31  acres  through  which  it  might  be  transported.  To  the  right 
to  mine  and  carry  away  the  coal  granted,  and  to  that  right  alone,  is  the 
privil^e  annexed  of  exercising  the  usual  and  ordinary  privileges  of  ven- 
tilation and  drainage  upon  the  surface.  In  mining  other  coal  no  such 
right  was  granted.  *In  so  doing',  that  is,  in  mining  and  carrying  away 
tbe  coal  granted,  the  ventilating  privilege  was  granted,  and  this  right,  so 
clearly  limited,  is  not  to  be  extended  by  implication,  even  if  ventilation 
is  needed  in  mining  other  coal  and  the  same  may  be  transported  through 
underground  entries  beneath  plaintiffs  surface.  His  right  is  to  stand  upon 
the  words  of  the  grant  to  Lyon,  and  the  coal  company  must  get  the  needed 
ventilation  in  some  other  way  than  by  a  trespass." 

Baker  r.  Pittsburg,  Carnegie  d  Western  R.  Co.,  219  Pa.  398,  68  Atl.  1014 
(190S).  When  an  owner  of  land  conveys  it  reserving  "all  the  coal  under- 
lying the  same,  with  all  mining  rights  and  privileges  appurtenant  thereto," 
she  has  the  right  to  sink  a  shaft  upon  the  land  sold  by  her  for  the  purpose 
of  mining  the  coal  which  she  has  reserved.  This  is  the  established  law 
In  Pennsylvania.  "In  a  recent  case,  Youghiogheny  River  Coal  Co.  v. 
Allegheny  Nat.  Bank,  211  Pa.  310,  60  Atl.  924,  our  Brother  Mestrezat  said 
(p.  324)  :  'If  the  owner  of  tbe  whole  fee  conveys  the  coal  in  the  land  in 
general  terms,  retaining  the  residue  of  the  tract,  the  purchaser  acquires 
the  coal  with  the  right  to  mine  and  remove  it,  provided  he  does  so  without 
injury  to  the  superincumbent  estate.*  The  undoubted  right  of  the  owner 
of  coal  to  mine  and  remove  it  was  also  expressly  recognized  in  Pringle  v. 
Vesta  Coal  Co.,  172  Pa.  438,  33  Atl.  690,  and  the  principle  that  *one  who 
Las  the  exclusive  right  to  mine  coal  upon  a  tract  of  land  has  the  right  of 
possession  even  as  against  the  owner  of  the  soil,  so  far  as  it  is  necessary 
to  carry  on  his  mining  operations,'  is  laid  down  in  Turner  v.  Reynolds,  23 
Pa.  199." 

Utah« 

Park  City  Meat  Co.  v.  Cotnstock  Silver  Min.  Co.,  103  Pac.  2.^>4  (1000). 
An  easement  is  created  where  there  was  conveyed  to  a  company  owning 
mining  claims  tbe  iierpetual  right  to  use  adjoining  tracts  for  a  shaft  and 
dumping  grounds,  and  the  company  thereupon  sank  a  shaft,  made  improve- 
ments thereon,  and  through  it  worked  the  claims  as  one  mine,  and  the 
improvements  placed  thereon,  together  with  the  tracts,  constituted  an 
appurtenance  to  the  mine,  and  under  the  law  would  have  passed  to  tbe  pur- 
chaser of  the  land  without  special  reference  thereto. 
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Virginia. 

Crane's  Xest  Coal  d  Coke  Co,  v.  Virginia  Iron,  Coal  d  Coke  Co.,  105  Va. 
785,  54  S.  E.  884  (1906).  Wbere  a  contract  between  lessor  and  lessee  of 
a  mine  provided  that  lessor  should  have  the  right  to  use  certain  designated 
haulways  through  the  leased  mine,  the  limitation  that  the  use  of  the  haul- 
ways  should  not  injuriously  Interfere  with  the  operations  of  the  lessee 
does  not  impair  the  lessor*s  right  to  the  reasonable  use  of  such  haulways, 
but  is  effective  only  to  protect  lessee  against  lessor's  abuse  of  such  right. 
The  right  of  the  lessor  to  bring  coal  from  adjoining  land  to  the  haulways 
on  the  demised  premises  was  an  essential  incident  to  the  rl^t  to  transport 
the  coal  along  such  connecting  haulways. 

West  Virginia. 

Montffomcrif  r.  hUtntonnj  Furl  Co.,  in  W.  A'n.  <i20.  .^i7  S.  K.  i;^7  ( 1(107  >. 
A  lease  of  a  tract  of  land  for  coal  mining  pnn>oses  excepted  the  surface  of 
a  certain  portion  used  as  a  cemetery.  Even  though  reserved  for  a  8i)ecific 
puri>ose,  it  was  an  absolute  exception  so  far  as  the  lessee  was  concerned. 
The  lessee  contendeil  that  it  had  full  right  to  use  the  surface  of  this  land 
whenever  necessary  for  the  enjoyment  of  the  rights  created  l)y  the  lease, 
when  such  use  did  not  interfere  with  the  use  of  the  surface  as  a  cemetery. 
But  "the  very  fact  that  it  is  excepted  for  a  cemetery,  with  the  common 
understanding  of  what  a  cemetery  is,  goes  to  show  and  proves  concluslvelr 
that  it  was  an  exception  for  the  exclusive  and  absolute,  benefit  of  Xh^ 
lessor,  and  to  the  entire  and  complete  exclusion  of  the  lessee.** 

Porter  V.  Mack  Mfg,  Co.,  C5  W.  Va.  636,  64  S.  E.  S53  (1909).  A  reserva- 
tion in  a  deed  of  land  of  certain  minerals  therein  Implies  the  right  to 
penetrate  the  surface  for  the  minerals,  and  to  use  such  means  In  minin.:: 
and  removing  them  as  are  necessary-;  and  where  there  is  further  the  ex- 
press resenation  of  the  "right  to  mine  and  remove  the  same."  equity  will 
enjoin  the  owner  of  the  surface  from  obstructing  the  mineral  owner  from 
a  use  of  the  surface  for  a  tramway  or  other  means  of  transportation  fairly 
useful  and  necessary. 

II.     Rights  or  Way. 
A,     Incident  to  the  Orant  or  Reservation,  or  Erprcffsed  Therein. 

p.  584.     Tho  doubt  expressed  in  volume  1,  as  to  whether  the 

riprlit  of  the  mine  owner  who  has  a  fee  in  the  minerals,  to  trans- 
port minerals  from  adjoining  lands  throuprh  the  spaces  vacate! 
by  his  operations,  existed  after  the  exhaustion  of  the  minerals, 
has  been  solved  by  the  later  cases.  Upon  the  exhaustion  of  the 
minerals,  the  space  formerly  occupied  by  them  reverts  to  the  sur- 
face owner,  and  all  rights  of  the  mine  owner  therein  cease. 
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In  regard  to  the  rights  of  way  which  the  owner  of  a  tunnel  on 
the  public  domain  may  have  through  conflicting  claims,  see  the 
eases  under  the  title  *' Tunnel  Claims."    (Page  543,  above.) 

California. 

BrookHhirr  Oil  Co,  r.  Camnalia  Ranch  O.  d  D.  Co„  15(5  Cal.  211,  103  Pac. 
1)27  (1000).    See  this  case  oii  page  78. 

Iowa. 

Madison  r.  Garfield  Coal  Co,,  114  Iowa,  5(5,  86  N.  W.  41  (1001).  Plaintiff 
leased  to  defendants  certain  coal  lands  for  the  purpose  of  mining;  coal,  and 
imve  them  the  power  to  mine  and  remove  all  coal  underlying  said  lands, 
the  defendants  to  pay  a  certain  royalty  on  all  coal  mined.  The  defendants 
were  to  have  the  ripht  of  way  over  the  surface  of  the  land  for  a  railway 
track  to  the  shaft,  for  which  they  were  to  pay  $20  per  year  rental,  and 
were  to  have  the  right  to  use  such  right  of  way  upon  payment  of  such 
rental  even  after  the  coal  had  been  exhausted  from  the  plaintiflf's  land. 
The  plaintiff  reserved  the  surface  of  the  land  except  as  thus  granted. 
Held  that  the  defendants  could,  under  this  lease,  use  the  right  of  way  over 
the  plaintifTs  land  for  the  puri»06e  of  running  out  coal  from  adjoining  land, 
which  the  defendants  had  lejised  for    mining    purposes.     Therefore    the 

plaintiff  could  not  claim  additional  compensation  for  such  use. 

• 

Ohio. 

Moore  r.  Indian  Camp  Coal  Co.,  75  Ohio  St.  403,  80  N.  E.  (5  (1007).  The 
mine  owner  has  the  right  to  use  as  he  may  choose,  but  without  injury  to 
the  owner  of  the  soil,  the  space  left  by  excavation  of  the  mineral  so  long  as 
it  remains  a  mine,  that  is  to  sfly,  until  the  mineral  shall  be  practically 
exhausted.  It  results  from  the  absolute  proprietorship  over  the  mineral 
in  place  that  the  owner  thereof  has  a  like  interest  in  the  containing 
chamber  until  the  termination  of  the  estate.  The  empty  space  is  not 
merely  property  which  may  be  used  as  an  incident  to  the  removal  of  the 
mineral  included  in  the  grant,  but  he  may  use  the  space,  created  by  removal 
of  mineral  within  the  grant,  as  a  way  for  the  carriage  of  minerals  from  his 
adjoining  lands,  or  he  may  cut  a  passage  through  the  minerals  and  use  It 
for  the  carriage  of  minerals  from  his  other  lands. 

Pennsylvania. 

Webber  r.  Vogcl  ISO  Pa.  150.  42  Atl.  4,  43  Weekly  Notes  Cas.  328  (1809). 
Lillibridge  v.  Lackawamia  Coal  Co.,  143  I'a.  203,  22  Atl.  10,V».  24  Am.  St. 
Rep.  544,  13  L.  l\.  A.  027.  was  not  overruled  by  Webber  v.  Vogel,  150  Pa. 
235,  2S  Atl.  22(»  (see  vol.  1,  p.  5S0).  It  was  held  in  that  case  "that  in  <-:ise 
of  severance  the  title  of  the  lessee  was  an  estate  in  fee  simple  in  the  coal 
and  while  such  an  estate  existed,  the  owner  had  the  right  to  haul  througli 
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the  gangways  coal  mined  from  other  and  adjoining  land.  While  there  were 
three  dissents  from  that  judgment,  we  have  since  strictly  adherred  to  the 
principles  announced  In  it;  for  eight  years  it  has  stood  as  the  law,  and 
has  become  a  settled  rule  of  property  in  the  great  mining  regions  of  the 
commonwealth.  In  reliance  upon  it,  capital  has  been  invested  and  mining 
corporations  organized.  We  are  not  disposed  to  disturb  it ;  would  not  even 
if  we  doubted  it.  While  this  is  our  settled  opinion,  we  do  not  intend  that 
the  rule  in  that  case  shall  be  extended  b^ond  what  was  plainly  decided." 

"It  was  intended  to  go  no  further  in  the  case  cited  than  to  hold  that 
while  the  purchaser  of  the  coal  was  in  good  faith  mining  out  his  coal,  his 
right  to  the  use  of  the  space  n.ade  vacant  by  his  workings  as  they  pro- 
gressed could  not  be  successfully  obstructed  by  the  owner  of  the  surface; 
and  not  that  by  the  purchase  of  the  coal  he  obtained  an  undisputed  and 
perpetual  right  of  way  under  another's  land.  The  owner  of  the  land  above 
and  below  has  a  right  to  the  reversion  of  the  space  occupied  by  the  coal 
within  a  time  contemplated  by  the  parties  when  they  sever  that  peculiar 
part  of  the  land  from  its  horizontal  adjoiners." 

Springer  v.  Somcrs  Fuel  Co,,  196  Pa.  150,  46  Atl.  370  (1900).  Plaintiflf 
owned  a  tract  of  land  except  an  underlying  vein  of  coal.  The  owner  of  the 
latter  had  taken  out  practically  all  of  the  coal  except  the  ribs  and  pillan* 
so  that  it  was  not  profitable  to  mine  any  further  quantity  of  coal.  Under 
these  conditions  the  defendant  purchased  the  mineral  estate  and  used  the 
space  that  had  been  mined  out  for  the  transportation  of  coal  mined  on 
adjacent  tracts.  This  was  held  to  be  a  trespass  on  the  plaintiflfs  estate 
"While  the  purchaser  and  owner  of  the  coal  is  in  good  faith  mining  out 
his  coal,  his  right  to  the  use  of  the  space  made  vacant  by  his  workings  as 
they  progress  cannot  be  obstructed  or  interfered  with  by  the  owner  of 
the  surface;  the  purchase  and  ownership  of  tiie  coal  however  does  not 
give  him  a  perpetual  right  of  way  under  another's  land;  after  his  work- 
ings in  the  coal  have  practically  ceased,  he  cannot  use  those  workings  for 
the  purpose  of  reaching  and  transporting  adjoining  or  other  coal."  No 
actual  damage  having  been  proved,  however,  plaintiflf  was  only  entitled  to 
nominal  damages. 

Farrar  v,  Pittsburg  d  Eastern  Coal  Co,,  28  Pa.  Super.  Ct  280  (1905). 
PlaintiflTs  conveyed  to  defendant's  grantor  the  coal  underlying  a  certain 
tract  of  land,  "Together  with  the  free  and  uninterrupted  right  of  way 
into,  upon  and  under  said  land  at  such  points  and  in  such  manner  as  may 
be  proper  and  necessary  for  the  purpose  of  digging,  mining,  coking,  ven- 
tilating, draining  and  carrying  away  said  coal,  etc,  (hereby  waiving  all 
surface  damages  of  any  sort  arising  therefrom,  or  from  the  removal  of 
all  of  said  coal),  together  with  the  privilege  of  mining  and  removing 
through  said  described  premises,  other  coal  belonging  to  the  said  party  of 
the  second  part,  its  successors  and  assigns,  or  which  may  hereafter  be 
acquired."  In  order  to  ship  the  coal  mined  from  under  this  tract  as  well 
as  coal  mined  in  other  land,  defendant  constructed  a  railway  on  the  sur- 
face to  connect  with  the  road  of  a  main  railroad.  This  it  was  held  the 
defendant  had  no  right  to  do.    It  was  not  conferred  by  the  deed.    The 
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privilege  therein  given  of  removing  other  coal  "through  said  described 
premises"  was  a  privilege  to  carry  through  the  granted  premises,  that  is 
the  coal  veins,  and  not  over  the  surface. 

**While  it  is  true  that  the  grant  of  a  right  to  do  a  certain  thing  is  to  be 
construed  as  including  all  the  incidental  rights  requisite  to  make  a  graut 
effectual,  the  construction  we  have  placed  upon  the  language  of  this  deed 
does  not  limit  or  curtail  any  incidental'  rights  requisite  to  make  the  grant 
effectual.  It  was  for  the  coal  and  the  right  to  remove  it  and  other  coal 
through  the  space  left  when  the  coal  was  removed  from  the  land  of  the  plai- 
tlffs,  and  if  the  defendant  saw  fit  to  sink  a  shaft  for  hoisting  coal  or 
ventilation  on  the  plaintiffs*  land.  It  is  another  and  different  right  to  be 
acquired  by  the  defendant,  when  it  brings  its  coal  to  the  surface,  to  provide 
a  railroad  to  get  it  to  market,  and  if  it  is  found  to  be  necessary,  over  the 
land  of  the  plaintiffs;  when  that  right  was  not  given  they  must  acquire  it 
by  condemnation  under  the  lateral  railroad  act  or  by  the  purchase  of  it 
outright  from  the  owners  of  the  land." 

New  York  d  PUtston  Coal  Co.  v.  Hillside  Coal  d  Iron  Co,,  225  Pa.  211, 
74  Atl.  26  (1909).  Where,  under  a  lease  of  all  the  merchantable  anthra- 
cite coal  on  the  described  premises,  the  owner  of  the  conl  uses  the  gangways 
on  the  demised  premises  in  transporting  coal  from  other  properties,  he  is 
not  liable  to  the  lessor  for  rental  for  such  use  of  the  gangway. 

Tennessee. 

McBumey  v.  Olenmary  Coal  d  Coke  Co,,  118  S.  W.  C94  (1909).  A  grantee 
of  minerals  underlying  a  tract  of  land  has  no  right  of  way  of  necessity 
over  the  land  of  a  stranger,  not  the  grantor,  to  remove  minerals. 

B.    Given  hy  Statute. 

p.  691.  And  in  addition  to  cases  there  cited,  see  Georgia,  Code 
1895,  §§  650-657;  Iowa,  Code  1897,  §§  1967-1974,  2031 ;  Kentucky, 
Russell  St.  1909,  §  815 ;  Massachusetts,  Rev.  St.  1902,  c.  195,  §§  17- 
25,  p.  1688 ;  Montana,  Laws  of  1907,  p.  5 ;  North  Carolina,  Revisal 
of  1905,  §§4952-4957;  Pennsylvania,  Act  of  July  9,  1897,  P.  L. 
213.  Rights  of  way  within  and  across  forest  reserves  for  the 
construction  and  maintenance  of  dams,  reservoirs,  water  plants, 
ditches,  flumes,  pipes,  tunnels  and  canals  for  mining  purposes, 
may  be  had  under  act  of  Congress  of  Feb.  1,  1905,  c.  288,  §  4. 
(See  Regulations,  33  L.  D.  451.) 

United  States. 

Bym€%  V.  Douglass,  27  C.  C.  A.  899,  83  Fed.  45  (1897) ,  9th  Circ.,  affirming 
Douglass  V.  Byrnes,  59  Fed.  29.  (See  Vol.  1,  p.  594.)  Under  the  statute 
there  referred  to,  an  old  and  unused  tunnel  on  one  of  the  claims  through 
which  the  right  of  way  runs  may  be  condemned  and  taken. 
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titrichic}/  V,  Uighkind  Boy  Gold  Min,  Co.,  200  I'.  S.  527.  TiO  Law.  l':U.  TkSI 
(lOOG),  affirming  28  Utah,  215,  78  Pac.  206,  107  Am.  St.  Rep.  711,  1  L.  R. 
A.  (X.  S.)  07(5,  3  A.  &  K.  Ann.  CiTs.  1110.  Tnder  the  statutes  of  Itah,  "the 
right  of  eiuhient  domain  may  he  exercised  In  behalf  of  the  following 
l»ublic  uses:  ♦  ♦  •  ((^)  Koads,  railroads,  tramways,  tunnels,  ditches, 
tlumes.  i>li)e8  and  dumping  places  to  facilitate  the  milling,  smelting  or  other 
reduction  of  ores,  or  the  working  of  mines."  The  state  court  sustained 
the  condemnation  of  a  right  of  way  for  an  aerial  bucket  line  to  carry  ores, 
etc.,  from  mines  to  a  railroad  station.  This  was  held  not  to  he  a  violation 
of  the  Fourteenth  Amendment. 

"The  question  thus  narrowed  is  i»retty  nearly  answered  by  the  recent 
decision  in  (Mark  v.  Nash.  lOS  V.  S.  3(il.  40  Law.  Ed.  10sr».  4  A.  &  K.  Ann. 
Cas.  1171.  That  case  established  the  constitutionality  of  the  Utah 
statute,  so  far  as  it  i)ermitted  the  condemnation  of  land  for  the  irrigation 
of  other  land  belonging  to  a  private  person,  in  pursuance  of  the  declared 
policy  of  the  State.  In  discussing  what  constitutes  a  public  use  it  recog- 
nized the  inadequacy  of  use  by  tlie  general  public  as  a  universal  test 
While  emphasizing  the  grejit  caution  necessary  to  be  shown,  it  proved  that 
there  might  be  exceptional  times  and  places  in  which  the  very  foundatione 
of  public  welfare  could  not  be  laid  without  requiring  concessions  from 
individuals  to  each  other  ui>on  due  conqiensation  which  under  other  cir- 
cumstances would  be  left  wholly  to  voluntary  consent.  In  such  unusual 
cases  there  is  nothing  in  the  Fourteenth  Amendment  which  prevents  a 
State  from  requiring  such  concessions.  If  the  state  constitution  restricts 
the  legislature  within  narrower  bounds  that  Is  a  local  alFalr,  and  must  lie 
left  where  the  state  court  leaves  it  in  a  case  like  the  one  at  bar. 

**In  the  opinion  of  the  legislature  and  the  Supreme  Court  of  I'tah  the 
public  welfare  of  that  State  demands  that  aerial  lines  between  the  mine8 
niK)n  its  mountain  sides  nnd  the  railways  In  the  valleys  Inflow  should  not 
be  made  Inqxissible  by  the  refusal  of  a  private  owner  to  sell  the  right  to 
cross  his  land.  The  Constitution  of  the  United  States  does  not  rwpilre  us 
to  say  that  they  are  wrong." 

RaiJUe  r.  Larsoju  la^  Fe^l.  177  (1005).  C.  C.  P.  Idaho.  Lbiho  Rev.  St. 
1<^S7,  §§3130,  3131.  grant  tunnel  rights  through  other  mining  claims  np(»n 
pursuing  proper  condenmatloii  pi*ocee<lings.  The  act  of  March  15.  isoo. 
grants  to  the  owner  of  ground  with  a  tumiel  located  thereon  the  right  ro 
run  the  same  through  other  claims  ui>on  the  payment  of  actual  damages 
for  injury  done  thereto.  The  state  constitution  declares  the  use  of  land 
for  the  working  of  mining  tunnels  to  be  a  public  use,  and  Rev.  St.  1SS7, 
§  5210,  as  amendwl  by  act  of  March  3. 1003,  defines  tunnels  and  other  menn.s 
of  working  mines  as  "public  uses".  These  provisions  are  proper  exercises 
of  the  power  conferre<l  on  local  legislatures  by  V.  S.  Rev.  St.  233S  to  provide 
rules  for  working  mines,  involving  easements,  etc.  They  do  not  violate  the 
Fourteenth  Amendment  to  the  Federal  Constitution. 

Alaslca. 

Miocene  Ditch  Co.  r.  />////.(/,  2  Alaska.  2i5-  (1004).  A  cori)omtion  orsan- 
izetl  under  the  laws  of  the  state  of  California,  coming  into  Alaska  ami 
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eomplyiug  with  the  hiws  of  congress  relating  to  foreign  con>*>rati<>nB  doing 
business  in  Alaska,  has  no  ]H>wer  of  eminent  domain  to  condemn  private 
property  for  the  snpiwrt  and  right  of  way  for  mining  ditches  and  flnmes. 
The  provisions  of  the  code  apply  to  domestic  con^orations  only. 

Colorado. 

Tanner  r.  Trc^Hury  TunuH  Mitt.  <t  Reduction  Co.,  35  Colo.  na3,  S3  Pac. 
4G4,  4  L.  R.  A.  (N.  S.)  100  (1900).  A  mining  tunnel  to  l)e  used  for  draining 
mines  and  for  the  transportation  of  waste  and  ore  for  such  proprietors  as 
desire  to  avail  theniFelves  thereof  is  a  business  proiK>siti()n  for  the  public 
tienetit.  and  a  condemnation  for  the  riglit  of  way  for  such  a  tunnel,  under 
3  M.  A.  S..  §  010,  authorizing  any  conK)ration  formed  for  the  purjHJse  of  co.i- 
stnictiug  a  tunnel  to  acquire  any  nece**sary  real  estate  under  the  eminent 
<Iomain  act.  is  a  condenuiation  for  a  public  use. 

Kentucky. 

Grcafty  Creek  Mineral  Co.  r.  hJljf  .Jellieo  Coal  Co.,  110  S.  W.  USD  (1000). 
Kentucky  St.  1001),  ^  815.  authorizes  any  person  operating  a  niine  within 
three  miles  of  a  niilroad  to  construct  a  spur  road  from  the  mine  to  the 
railroad  and  to  condemn  land  necessary  therefor,  and  provides  that  the 
owner  of  such  road  shall  be  governed  by  the  laws  relating  to  other  rail- 
roads. Held,  this  act  lirings  such  road  within  the  general  laws  regulating 
railroads  so  that  the  condemnation  of  lands  therefor  is  for  a  public  jair- 
IK)so.  "Tliese  short  roads,  like  trunk  lines  and  other  railroads,  are  sub- 
ject to  the  laws  affecting  conmion  carriers,  and  they  may  be  re<piire<l  to 
serve  tlie  public  as  conmion  carriers."  The  necessity  for  the  land  con- 
demned, within  the  statute,  is  a  convenience  substantially  advancing  the 
public  interest  by  making  the  road  safer  and  better. 

Pennsylvania. 

Palmer's  Private  Road,  10  Pa.  County  Ct.  Rep.  340  (l.SOn).  T'nder  the 
act  of  April  13,  iscs.  P.  L.  02,  there  is  no  authority  to  lay  a  i)rivate  road 
partly  over  and  imrtly  under  the  surface  to  a  fire-clay  mine.  "The  act 
of  April  10,  1S3S,  §10,  P.  L.  042,  authorizes  the  laying  out  of  a  private 
road  under  the  sui*face  to  a  coal  mine.  The  act  of  April  22,  1S57.  P.  L. 
290,  extends  this  act  to  'mines  of  ii*on  ore  and  otlier  minerals.'  Hence, 
under  tlie  act  of  is,38  and  its  KUpi)lenient  of  isr,7,  a  private  road  to  :i  lire- 
day  mine  might  l>e  laid  under  the  surface.  The  act  of  April  13.  1m:s.  \\ 
L.  02,  lU'ovides  that  the  act  of  1S3S  should  apply  to  a  private  ro.id  wht»l!y 
over  the  surface,  or  partly  over  and  partly  under  the  surface  of  intt^rvenin^ 
lands.  This  act,  therefore,  would  authorize  the  laying  out  of  a  ]>rlvaie 
road  partly  over  and  i)artly  under  the  surface  to  a  coal  mine,  but  does  it 
authorize  the  laying  out  of  a  private  road  partly  over  and  ivartly  under 
the  surface  to  a  flre-clay  mine?  We  are  of  the  opinion  that  it  does  not. 
The  act  of  180S  merely  extends  the  act  of  1S3S,  but  not  the  act  of  ls:W 
as  supplemented  by  the  act  of  1S57.  For  this  r«ison  we  must,  therefore. 
Iiold  that  tliere  is  no  jurisdiction  in  this  court  to  grant  the  proiH)Kc<l  road. ' 
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Appeal  of  Carbon  Limestorw  Co.,  188  Pa.  509,  41  Atl.  648  (1898).  In  pro- 
ceedings under  the  lateral  railroad  law,  an  appeal  from  an  order  directiOi^ 
a  bond  to  be  filed  l>efore  the  Tiewers  have  reported  is  premature,  and  will 
be  quashed. 

Under  the  lateral  railroad  act  of  May  5,  1832,  P.  L.  501,  §  3,  as  amended 
by  the  act  of  April  20,  1850,  P.  L.  361,  §  1,  the  necessity  for  the  exercise 
of  the  right  of  eminent  domain  Is  not  determined  by  the  petitioners,  but 
by  the  viewere  with  approval  of  the  court,  or  by  the  verdict  of  a  jury 
upon  an  appeal,  and  until  this  preliminary  requisite  has  been  established 
no  entry  on  the  land  is  authorized.  The  proper  practice,  therefore,  is  to 
defer  the  filing  of  the  bond  until  after  the  court  has  approved  the  report 
of  the  viewers;  or  in  case  of  an  appeal,  until  after  the  verdict  of  a  jury, 
which  under  the  act  of  February  17,  1871,  P.  L.  56,  may  decide  the  funda- 
mental question  of  necessity  against  the  petitioner. 

In  re  Rodgcrs'  Petition,  192  Pa.  97,  43  Atl.  475  (1890).  The  latenil 
railroad  Act  of  July  5<  1883,  provides  that  such  railroad  shall  not  pass 
through,  disturb  the  operation,  or  endanger  the  safety  of  any  other  mine. 
Where  a  tract  of  450  acres  was  underlaid  with  coal  and  a  plan  for  mining 
and  removing  the  same  had  been  formulated  and  followed  and  a  plant  had 
been  erected,  whose  size  was  in  proportion  to  the  area  of  the  coal  to  be 
mined,  the  plant  and  the  entire  area  of  coal  underlying  the  land  is  a  mine 
within  the  meaning  of  the  above  provisions. 

Utah. 

Highland  Boy  Gold  Min.  Co.  v.  Stricklcy,  28  Utah,  215,  78  Pac.  296,  107 
Am.  St.  Rep.  711,  1  L,  R.  A.  (N.  S.)  976,  3  A.  &  E.  Ann.  Cas.  1110  (19(«). 
Rev,  St.  T'tah  3588  provides  that  "The  right  of  eminent  domain  may  be 
exercised  in  lehalf  of  the  following  public  uses:  ♦  ♦  •  (O)  Roads 
rallrojids,  tramways,  tunnels,  ditches,  flumes,  pipes  and  dumping  places 
to  facilitate  the  milling,  smelting  or  other  reduction  of  ores,  or  the  work- 
ing of  mines."  This  does  not  conflict  with  the  provision  of  the  CJonstitii- 
tlon  of  Utah  that  "private  property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation." 

When  the  taking  is  for  a  use  that  will  promote  the  public  Interest  and 
which  tends  to  develop  the  great  natural  resources  of  the  state,  such  taking 
is  for  a  public  use.  Mining  is  such  a  use.  It  produces  a  home  market 
for  the  products  of  the  farm,  furnishes  thousands  with  employment  and 
produces  wealth  which  enables  other  Industries  to  be  created  and  to 
flourish.  It  is  of  vital  importance  to  the  people  that  the  mineral  resources 
of  the  state  be  developed.  The  construction  and  operation  of  roads  an*l 
tramways  for  the  development  and  working  of  mines  is  therefore  a  public 
use.  And  this  includes  a  right  of  way  for  an  aerial  tramway  or  bucket 
line  for  the  transportation  of  ore. 
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III.   'TiMBEB  Rights. 

p.  698.  The  rules  and  regulations  prescribed  by  the  secretary 
of  the  interior,  under  act  of  June  3,  1878  (20  Stat.  88),  which 
were  adopted  in  1886  (see  Vol.  1,  page  599),  as  well  as  the  Regula- 
tions of  January  18,  1900  (see  29  L.  D.  571),  have  been  super- 
ceded by  the  following,  adopted  March  16,  1909  (see  37  L.  D, 
492). 

*  *  The  attention  of  persons  seeking  the  free  use  of  timber  is  par- 
ticularly called  to  the  fact  that  this  act  does  not  authorize  the 
cutting  of  timber  from  any  lands  subject  to  any  form  of  non- 
mineral  entry.  The  act  applies  only  to  lands  subject  to  mineral 
entry.  Lands  subject  to  mineral  entry  are  such  lands  as  are 
known  to  contain  such  deposits  of  mineral  as  warrant  a  prudent 
person  in  expending  his  time  or  money  in  the  reasonable  expec- 
tation of  developing  a  mine  thereon.  The  proper  protection  of 
the  timber  and  undergrowth  upon  lands  to  be  cut  over  necessarily 
varies  with  the  nature  of  topography,  soil  and  forests. 

''First.  Qualified  persons  within  the  states  and  territories 
named  desiring  to  take  timber  for  purposes  authorized  by  law 
must  make  application  for  permit  to  cut  timber,  such  applica- 
tion to  be  presented  or  mailed  to  any  register  or  receiver,  or  to 
the  chief  of  field  division  having  jurisdiction  over  the  land. 

**  Second.  Such  application  shall  set  forth  the  names  and  legal 
residence  of  persons  applying  to  fell  and  remove,  and  the  names 
and  residence  of  persons  who  are  to  use,  the  timber;  also  the 
amount  of  timber  required  by  each  person,  and  the  use  to  be  made 
thereof,  and  the  date  it  is  desired  to  begin  cutting;  also,  the 
lands  to  be  cut  over  shall  be  so  described  in  the  application  that 
they  may  be  identified  from  the  descriptions  set  forth.  The 
application  must  be  verified  by  an  applicant.  Blank  forms  for 
making  applications  may  be  procured  by  addressing  the  chief  of 
field  division. 

''Third.  Immediately  upon  receipt  of  an  application,  the  chief 
of  field  division  shall  cause  investigation  to  be  made  of  the  lands, 
and  of  material  statements  in  the  application.  If  the  chief  of 
field  division  finds  the  timber  may  be  cut  for  the  purposes  per- 
mitted by  law,  he  may  authorze  cutting  to  proceed  at  once  under 
such  named  restrictions  (within  the  scope  of  those  regulations) 
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as  the  protection  of  the  timber  and  undergrowth  may  require. 
Such  permit,  or  a  refusal  to  grant  permit,  shall  be  subject  to  re- 
vision by  the  commissioner  of  the  general  land  ofSce. 

''Fourth.  Upon  completing  investigation  of  any  application, 
the  chief  of  field  division  shall  make  report  to  the  commissioner 
of  the  general  land  office.  His  report  shall  contain  the  applica- 
tion, copy  of  his  permit,  or  letter  declining  to  grant  permit,  and 
shall  further  show  (1)  whether  the  lands  are  mineral,  (2) 
whether  persons  named  in  application  are  (a)  qualified  to  feU 
and  remove,  and  (b)  authorized  to  use  the  timber  as  stated,  (3) 
what  percentage  of  the  matured  timber  may  be  taken  consistent 
.  ith  proper  protection  of  the  remaining  timber  and  undergrowth, 
with  the  facts  upon  which  he  bases  his  conclusions;  and  what 
method  of  handling  the  tops,  lops  and  debris  made  by  logging  is 
necessary  for  the  protection  of  timber  and  undergrowth,  and  the 
facts  upon  which  his  conclusions  are  based. 

''Fifth.  Permits  granted  shall  specify  (1)  the  persons  author- 
ized to  fell  and  remove,  and  those  authorized  to  use,  with  amount 
and  use  stated  as  to  each  person;  (2)  identify  the  lands  to  be  cut 
over;  (3)  that  only  matured  timber  may  be  taken,  and  the  per- 
centage of  the  total  stand,  acre  by  acre,  to  be  cut;  (4)  the 
method  of  disposing  of  the  tops  and'  other  debris;  and  (5)  that 
the  cutting  authorized  shall  be  completed  within  twelve  months 
of  date  of  permit,  or  application  for  renewal  must  be  made. 

"Sixth.  No  timber  may  be  cut  in  advance  of  a  determined  law- 
ful use. 

''Seventh.  No  timber  not  matured  may  be  cut.  Each  maturctl 
tree  taken  shall  be  worked  up  and  utilized  for  some  beneficial 
domestic  purpose.  Persons  taking  timber  for  specific  purposes 
only  will  be  required  to  take  only  such  matured  trees  as  will  work 
ap  to  such  purpose  without  unreasonable  waste. 

*' Eighth.  Brush,  tops,  lops  and  other  forest  debris  made  in 
felling  and  removing  timber  shall  be  disposed  of  in  the  manner 
best  adapted  to  protecting  the  remaining  growth,  and  as  stated 
in  the  permit  granted. 

*' Ninth.  No  timber  cut  or  removed  under  the  provisions  of 
Hiis  act  may  be  transported  from  or  used  out  of  the  state  or 
t(»rritory  where  cut. 
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*' Tenth.  Persons  who  commence  cutting  upon  permit  of  chief 
•f  field  division  before  final  approval  by  the  commissioner  will 
be  liable  to  the  government  for  a  reasonable  stumpage  for  tim- 
ber so  taken  in  event  the  permit  is  not  finally  approved  by  the 
commissioner  because  improperly  granted.  Where  permits  are 
secured  by  fraud,  or  immature  trees  are  taken,  or  timber  is  not 
taken  or  used  by  persons  in  accordance  with  the  terms  of  the 
law,  the  government  will  enforce  the  same  civil  and  criminal 
liabilities  as  in  other  cases  of  timber  trespass  upon  public  lands. 

**  Eleventh.  Registers  or  receivers  receiving  applications  under 
this  act  will  at  once  forward  same  to  the  proper  chief  of  field 
division,  and  notify  the  applicant  thereof. 

**  Twelfth.  Registers  and  receivers  are  required  to  ascertain 
from  time  to  time  whether  any  timber  is  being  cut  from  mineral 
lands,  except  as  provided  by  this  act,  and  notify  the  commis- 
sioner of  the  general  land  office,  or  a  special  agent  of  such  office, 
who  will  make  any  investigation  required.  Special  agents  will 
also  keep  informed  of  all  timber  cutting  within  their  territory. 

**  Thirteenth.  These  rules  and  regulations  shall  be  in  force 
from  and  after  May  1,  1909,  and  supercede  all  prior  regulations 
hereunder.'' 

Under  the  acts  of  Congress  of  March  3,  1891,  Feb.  18,  1893, 
and  March  3,  1901,  residents  of  Colorado,  Montana,  Idaho,  North 
Dakota,  South  Dakota,  Wyoming,  Nevada,  Utah,  Arizona,  New 
Mexico,  California,  Oregon  and  Washington,  may  procure  tim- 
ber free  of  charge  from  unoccupied,  unreserved,  nonmineral  pub- 
lic lands  within  their  respective  states  or  territories,  for  their 
own  use  for  certain  enumerated  purposes  among  which  is  mining, 
but  not  for  sale  or  disposal  nor  for  use  by  other  persons,  nor  for 
export.  Each  person  is  limited  to  $50  stumpage  value  in  any  one 
year,  except  upon  special  permit  to  be  obtained  from  the  sec- 
retary of  the  interior.  For  the  rules  and  regulations  governing 
this  subject,  see  Circular  of  February  10,  1900,  29  L.  D.  572.  See, 
also,  as  to  Alaska  act  of  May  14. 1898,  §  11,  Circular  of  January  13, 
1904,  32  L.  D.  443;  and  as  to  Wyoming  act  of  July  1,  1898,  31 
L.  D.  412. 

The  owner  of  a  patented  mining  claim  owns  the  timber  thereon 
and  may  cut  and  dispose  of  it  at  will.  But  the  timber  on  un- 
patented mining  claims  is  the  property  of  the  United  States 
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and  the  owners  of  such  claims  may  only  take  the  same  when  they 
are  within  the  provisions  of  the  statute  and  for  purposes  which 
the  statute  permits.  They  may  not,  therefore,  cut  the  timber 
upon  such  claims  for  the  purpose  of  exporting  the  same,  or  dis- 
posing of  it  outside  of  the  state  or  territory. 

United  States. 

Teller  v.  United  States,  51  C.  C.  A.  230,  113  Fed.  273  (1901).  8th  Circ. 
When  a  person  locates  and  is  in  possession  of  a  claim,  and  has  made 
application  for  patent,  but  has  not  yet  paid  the  purchase  money,  he  may 
not  cut  timber  thereon  with  intent  to  export  or  dispose  of  it.  If  he  does 
so,  he  is  guilty  of  a  misdemeanor  under  Rev.  St.  2401  and  the  acts  of  June 
3,  1878,  and  August  4,  1892.  While  for  the  purpose  of  subsequent  location 
by  private  parties  the  claim  was  segregated  from  the  public  domain  and 
appropriated  to  private  purpose,  it  was  so  segregated  for  that  purpose 
only,  and  the  legal  and  equitable  title  to  it  still  remained  in  the  government 
and  it  was  'Mands  of  the  United  States"  within  the  meaning  of  the  said 
acts. 

United  States  v.  Copper  Queen  Min,  Co.,  185  U.  S.  495,  46  Law.  Ed.  lOOS 
(1902).  It  is  incumbent  upon  one  claiming  timber  cut  upon  public  land 
under  the  act  of  June  3,  1878,  to  show  that  the  person  who  cut  and  removed 
it  was  botli  a  citizen  and  a  bona  fide  resident  of  the  state,  territory  or 
district. 

United  Sta4c8  v.  United  Verde  Copper  Co.,  196  U.  S.  207,  49  Law.  Ed. 
449  (1905).  The  word  "domestic"  in  the  act  of  June  3,  1878,  20  Stat  88. 
c.  150,  does  not  mean  "household."  It  "applies  to  the  locality  to  which 
the  statute  is  directed  and  gives  permission  to  the  industries  there  practiced 
to  use  the  public  timber."  The  use  of  timber  for  roasting  ores  is  permitted 
by  the  act. 

No.  7  of  the  reffiilations  adopted  by  the  secretary'  of  the  Interior,  January 
IS,  1900,  29  L.  D.  571,  that  "No  timber  is  permitted  to  be  used  for  smelting 
purposes,"  is  Invalid,  it  being  beyond  his  power  to  give  an  authoritative 
and  final  construction  of  the  statute.  His  power  is  to  regulate  the  exercise 
of  the  license,  not  to  take  it  away. 

United  States  v,  Rossi,  00  C.  C.  A.  442,  133  Fed.  380  (1904),  9th  Circ; 
United  States  v,  Edgar,  140  Fed.  655  (1905).  D.  C.  D.  Mont.  Rules  5  and 
7  adoi)ted  by  the  secretary  of  the  Interior,  January  18,  1900,  abridge  the 
permission  given  by  congress  by  the  Act  of  June  3,  1878;  they  are 
unauthorized  and  in  excess  of  the  authority  conferred  by  the  act  upon  the 
secretary.  When  timber  has  been  cut  from  mineral  lands  by  persons 
authorized  to  do  so  by  the  act,  the  fact  that  the  timber  is  manufactured 
into  lumber  and  sold  as  merchandise  to  be  used  in  the  state  where  It  Is 
cut  does  not  render  the  cutting  unlawful;  nor  does  the  fact  that  the 
timber  is  cut  for  firewood  and  is  sold  in  the  state  for  use  in  households, 
mines,  smelters  and  for  other  local  purposes.  These  are  all  domestic 
purposes  within  the  meaning  of  the  statute. 
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Lewis  V.  Garlock,  168  Fed.  153  (1909).  C.  C.  D.  S.  D.  The  timber  on 
unpatented  mining  claims  is  the  property  of  the  United  States,  and  the 
rights  of  the  owners  of  such  claims  is  inferior  to  and  subject  to  the  owner- 
ship of  the  goyemment  When  such  claims  are  within  a  national  forest 
reserve,  timber  thereon  which  is  dead  and  infested  with  insects  so  as  to  be 
a  menace  to  the  growing  timber  on  the  reserve  may  be  sold  by  the  govern< 
ment  under  the  forest  reserve  acts  and  the  regulations  of  the  secretary  of 
agriculture  thereunder,  and  may  be  removed  by  the  purchaser. 

Morgan  v.  United  States,  94  C.  C.  A.  518,  1C9  Fed.  242  (1909).  8th 
Circ.  The  act  of  Jan.  3,  1878,  authorizes  bona  fide  residents  of  Colorado 
to  remove  for  building,  agricultural,  mining  and  other  domestic  purposes, 
any  timber  on  the  public  \&n^,  "said  lands  being  mineral,  and  not  subject 
to  entry  under  existing  laws  of  the  United  States  except  for  mineral.** 
"The  right  to  cut  timber  should  not  be  restricted  to  the  particular  spot, 
or  minor  tract  of  land,  on  which  mining  is  being  actually  done,  as  there 
may  be  an  absence  of  timber  thereon  sufficient  for  the  miners'  use  or  other 
domestic  purpose.  It  follows,  as  a  logical  sequence,  that  the  citizen  may 
enter  upon  and  take  timber  from  adjacent  lands,  they  being  mineral, 
although  no  mining  development  work  has  been  done  thereon.  In  such 
conjuncture,  the  question  arises,  how,  in  the  absence  of  such  actual  dis- 
covery and  development,  it  is  to  be  determined  whether  or  not  it  be  mineral 
land?  The  courts  apply  to  the  situation  the  rule  of  nosdtur  a  soclis,  as  one 
of  practical  sense  and  necessity.  If  contiguous  or  near  thereto,  in  the  sense 
of  neighborhood — *vicinity,  adjoining  district' — there  be  lands  on  which 
mineral  has  been  actually  discovered  by  development  work,  and  the  land 
in  question  be  of  like  topography,  or  delineation,  with  the  same  surface 
indication  of  what  is  known  as  a  lead  or  float  in  a  placer  mining  reckon, 
it  would  warrant  the  inference  that  such  tract  is  also  mineral  land 
within  the  meaning  and  intent  of  the  statute.  From  tlie  premises  it 
follows  that  it  is  not  essential  that  on  the  particular  piece  of  land  from 
which  the  defendant  removed  timber  any  mine  should  have  been  opened, 
disclosing  mineral  in  paying  quality  or  quantity.  It  was  sufficient,  if  by 
reason  of  the  presence  of  valuable  mineral  in  the  neighboring  lands  of  like 
surface  characteristics,  a  reasonable,  prudent  person  likely  would  have  been 
lead  to  expect  to  find  mineral  in  the  adjacent  tract" 

In  an  action  by  the  government  for  cutting  and  removing  timber  from  the 
public  lands,,  it  is  error  to  charge  the  jury  that  to  justify  the  taking  of 
timber  therefrom  the  land  must  present  such  indications  as  would  justify 
a  reasonable  and  prudent  person  experienced  in  such  matters  in  spending 
his  money  in  working  for  mineral  development  in  the  honest  belief  that 
he  could  do  so  at  a  profit 

In  such  an  action,  where  the  defendant  went  upon  the  land  and  took 
the  timber  in  good  faith,  believing  that  he  had  a  right  thereto,  the  measure 
of  damages  is  the  stumpage  value  of  the  timber,  not  its  manufactured 
value. 

Lynch  v.  United  States,  71  C.  C.  A.  59,  138  Fed.  535  (1905).  9th  Giro. 
The  question  whether  land  is  mineral  under  the  act  of  June  3,  1878,  c. 
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150,  20  Stat.  88,  is  always  one  of  fact  Evidence  of  actual  use  is  adrnJ^sible. 
The  character  of  the  land  is  not  a  subject  for  expert  opinion.  The  Jury 
are  competent  to  draw  an  inference  from  the  facts  shown.  Nor  is  the 
government  bound  by  the  classification  made  by  the  mineral  land  commis- 
sion under  the  act  of  February  26,  1895.  That  classification  does  not  pre- 
vent the  land  department  from  making  such  disposition  of  the  land  as 
would  le  proi>er  upon  a  subsequent  showing  that  the  land  was  not  in  fact 
miueral. 

United  States  v.  Plowman,  216  U.  S.  372,  54  Law.  Ed- (1910).     The 

act  of  June  3,  1878,  c.  150,  authorizes  the  cutting  of  timber  "on  the  public 
lands,  such  lands  being  miueral  and  not  subject  to  entry  under  existin;;; 
laws  of  the  United  States,  except  for  mineral  entry.'*  Mineral  lands  with- 
in the  nie-cinlng  of  this  statute  are  only  those  which  are  valuable  for  min- 
erals, aud,  in  determining  the  character  of  the  land,  the  same  tests  are 
applicable  as  in  determining  what  land  is  subject  to  mineral  location.  The 
act  does  not  authorize  the  cutting  of  timber  on  lands  which  are  adjacent 
to  lands  valuable  for  minerals,  but  which  do  not  themselves  contain  valu- 
able deix)s]ts  of  minerals. 

Arizona. 

United  States  r.  Copper  Queen  Consolidated  Min.  Co.,  7  Ariz.  80,  GO  Pac. 
885  (1900).  rnder  the  act  of  June  3,  1878,  permitting  residents  of  mineral 
districts  in  the  United  States  to  fell  and  remove,  for  mining  and  other 
pun>oses,  timber  growing  on  mineral  lands,  it  is  necessary,  in  order  to 
constitute  the  lauds  *'niineral  lands,"  that  they  should  contain  minemis 
4n  quantities  sufficient  to  render  them  available  and  valuable  for  mining 
purposes. 

Although,  under  the  statute,  the  secretary  of  the  interior  may  prescribe 
rules  and  regulations  for  the  protection  of  the  timber  growing  upon  the 
lands,  he  may  not  prescribe  from  what  lands  timber  may  be  cut,  nor  in 
any  way  enlarge  or  detract  from  the  privileges  granted  in  the  act. 

New  Mexico. 

United  States  r.  Routlcdye,  8  N.  M.  385,  45  Pac.  883  (1896).  On  an 
indictment  for  the  unlawful  cutting  of  timber  on  public  land,  if  the  defend- 
ant shows  that  he  had  a  mineral  entry  upon  the  land  in  question  and 
consequently  had  a  right  to  cut  timber  for  mining  purposes,  the  burden  la 
on  the  government  to  prove  that  he  cut  the  timber  for  unlawful  purposea. 

Land  Office  Decisions. 

The  secretary'  of  the  interior  will  not  approve  a  contract  between  the 
Indian  office  and  the  owners  of  mining  claims  on  an  Indian  reservation 
open  to  entrj'  under  the  United  States  mining  laws>  allowing  the  mine 
owners  to  cut  timber  thereon  for  the  purpose  of  dev^oping  the  property, 
because  the  owners  of  bona  fide  mining  claims  may  do  this  without  any 
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contracts  and  those  who  are  not  the  owners  of  bona  fide  miuhig  claims 
could  not  even  if  they  did  obtain  such  contracts.  Opinion,  30  I^.  I>.  8S 
(1000). 

Not  only  is  autliority  and  permission  to  fell  and  renioA'e  timber  and  trees* 
under  the  act  of  June  3,  1878,  extended  to  cover  only  the  public  mineral 
lands  susceptible  of  mineral  entry  alone,  but  the  act  does  not  as  to  snob 
lands  secure  to  miners  of  the  vicinity  an  exclusive  right  of  timl)er  appro- 
priation. If  any  given  tract  is  In  effect  mineral  in  character,  title  there- 
to, together  with  the  timber  thereon,  may  be  acquired  under  the  mining 
laws ;  and  on  the  other  hand,  if  the  tract  is  vacant  and  nonmineral,  valu- 
able chiefly  for  timl>er  but  unfit  for  cultivation,  it  may  be  purchased  under 
the  timber  and  stone  act  To  such  land  the  timber  cutting  act  is  not  applic- 
able.   Gallagher  v.  Gray,  36  L.  D.  90  (1006). 

The  land  department  yields  to  the  decision  of  the  federal  court  and  nt> 
longer  insists  that  "all  other  mineral  districts  of  the  United  States"  includ^^ 
California,  Oregon  and  Washington.    Imtnwtions,  38  L.  D.  75  (lfK)9). 

An  Arizona  corporation,  which  has  complied  with  the  requirements  of 
the  law  of  Idaho  to  permit  it  to  do  business  in  that  state,  and  which  does 
business  in  that  state  only,  is  not  a  resident  thereof  within  the  niennln;; 
of  the  act  of  June  3,  1878.    CcnteniUe  Min,  d  Mill  Co.,  39  L.  I).  SO  (1010). 

IV.    Tailings  and  Refuse. 

A.    Property  Therein  and  Their  Deposit  on  the  Land. 

p.  607. 

United  States. 

McCann  r.  WaUacc,  117  Fed.  930  (1002).  C.  C.  D.  Or.  Where  the 
evidence  shows  that  a  ditch  running  through  complainant's  land  is  of 
sufficient  capacity,  if  kept  in  good  repair,  to  carry  off  all  of  the  water  from 
defendant's  mine,  the  court  will  not  enjoin  the  operation  of  defendant's 
mine  because  the  complainant  refuses  to  let  defendant  go  upon  complain- 
ant's land  to  repair  the  ditch,  and  the  nonreimir  of  the  ditch  allows  the 
water  to  overflow  defendant's  land. 

Ritter  r.  Lynch,  123  Fed.  030  (1903).  C.  C.  D.  Nev.  Lynch,  the  owner 
of  a  mill  site  uiK>n  which  he  operated  a  mill  for  crushing  and  re<lncin« 
ore,  constructed  a  reservoir  on  adjoining  unoccupied  public  land,  in  which 
he  impounded  the  tailings  from  his  mill  for  the  purpose  of  preserving 
them,  from  waste  or  destruction  until  such  time  as  they  could  be  profitably 
worked  or  sold.  After  his  death  his  widow  continued  to  pay  taxes  on  the 
land  and  have  it  looked  after  by  resident  agents,  who  kept  trespassers  off 
and  from  time  to  time  had  work  done  to  protect  the  tailings  against  being 
washed  away.  These  acts  were  held  to  be  sufficient  to  preserve  the  owner- 
ship of  the  tailings,  and  to  maintain  a  possession  of  the  land  on  which 
they  were  deposited,  which  precluded  the  entry  of  another  for  the  purpose 
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of  locating  thereon  a  placer  mining  claim,  based  principally  on  the  dis- 
covery of  mineral  in  the  tailings. 

"It  must  be  admitted  that,  if  the  tailings  had  been  suffered  by  Mr. 
Lynch  to  flow  where  they  listed,  his  claim  of  ownership  therein  would 
hare  to  be  considered  as  abandoned ;  or  if  the  tailings  were,  by  their  own 
uninterrupted  flow,  lodged  upon  the  land  of  another,  they  would  be  con- 
sidered as  an  accretion,  and  belong  to  the  owner  of  the  land.  If  they  were 
allowed  to  flow  in  their  natural  course,  and  accumulate  on  vacant  and 
unappropriated  public  land,  they  would  become  subject  to  appropriation 
by  any  one  who  took  them  up  and  pursued  the  steps  and  proceedings 
analogous  to  the  location  of  placer  mining  claims." 

The  court,  after  quoting  Rogers  v.  Cooney,  7  Nev.  213  (see  Vol.  L  pp. 
330  and  till),  continued:  "Mr.  Lynch  might,  under  the  principles 
announced  in  that  decision,  have  taken  up  the  land  on  which  the  tailings 
were  deposited  as  a  placer  mining  claim — ^because  the  tailings  deposited 
thereon  gave  it  value  as  mineral  land — by  taking  all  the  st^[)S  required 
by  the  mining  laws,  rules,  and  regulations.  This  might  have  been  a  safer 
course  for  him  to  have  pursued  in  order  to  prevent  litigation  and  save 
expense  and  trouble.  But  was  it  absolutely  necessary  to  do  so  In  order  to 
obtain  the  right  of  possession  to  such  land?  The  land  was  situated  in  a  ni- 
vine  below  the  quartz  ledges  on  the  Comstock  lode,  unfit  for  cultivation,  up- 
on and  over  which  could  be  found  only  small  quantities  of  gold  or  silver, 
which  came  chiefly  from  the  ledges  or  mills  above.  Did  not  the  acts  of  Lynch 
in  conducting  the  tailings  from  the  mill  and  running  them  upon  this  land  and 
building  a  reservoir  to  keep  them  confined  clearly  manifest  his  intention 
to  claim  and  hold  possession  of  the  land  for  the  purpose  stated,  and  were 
they  not  of  themselves  sufficient  to  impart  notice  that  the  land  was  claimed 
and  occupied  for  that  purjwse?  What  other  physical  marks  were  necessary 
to  designate  the  ground  or  give  notice  to  the  world  of  the  extent  of  Lynch's 
claim,  and  the  purpose  of  his  occupancy  and  possession  thereof?  This 
case  may  be  sui  generis,  in  that  it  is  apparently  the  only  case  that  has 
come  before  the  courts  without  some  proof  that  other  steps  were  taken 
to  more  particulary  define  the  boundaries  and  extent  of  the  claim. 
Further  steps  would,  of  course,  be  necessary  if  the  defendants  claimed 
more  ground  than  the  reservoir  and  tailings  covered,  and  their  claim  must 
be  limited  to  the  land  covered  by  the  tailings  and  the  reservoir,  with 
sufficient  ground  around  the  same  reasonably  necessary  to  protect  the  claim, 
or  to  work  upon  or  remove  the  tailings  therefrom.  It  does  not  follow  that, 
because  the  land  could  have  been  located  by  Lynch  as  mineral  land,  he 
could  not  obtain  a  right  of  possession  thereto  for  the  purpose  of  saving  the 
tailings  without  complying  with  all  the  steps  required  by  the  mining  laws. 
The  question  of  what  acts  are  necessary  to  obtain  possession  of  land  always 
depends  upon  the  facts  of  each  particular  case.  They  must  always  be  of 
such  a  character  as  to  show  the  dominion  and  control  of  the  claimant 
over  the  land." 
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California. 


Jacoh  V,  Day,  111  Cal.  571,  44  Pac.  243  (1896),  A  tiillruce,  sluice-way, 
ditch  or  cut  by  which  water  bearing  detritus  from  a  hydraulic  mine  Jh 
carried,  is  within  the  protection  of  Rev.  St  2339. 

This  is  not  the  drainage  of  the  mine,  which  would  be  covered  by  Rev. 
St  2338.  The  use  of  water  is  an  essential  of  hydraulic  mining,  its  final  use 
being  to  remove  the  waste  matter  so  as  not  to  impede  further  operations. 
"The  water  itself  does  not  lose  its  utility  to  the  miner  nor  become  an  impedi- 
ment to  hifl  work  daring  any  of  these  processes.  Through  them  all  it  is  not 
only  of  high  utility,  but  an  absolute  necessity.  It  is,  therefore,  inaccurate 
to  call  it  waste  or  superfluous  water,  or  to  describe  the  work  which  it  does 
in  carrying  tailings  as  the  drainage  of  a  mine.  To  drain  land  is  to  rid  it 
of  its  superfluous  moisture.  In  the  case  of  a  quartz  or  drift  mine, 
drainage  is  an  appropriate  term  when  applied  to  the  means  by  which 
water,  which  is  in  them,  always  superfluous  and  a  hindrance  to  the  work, 
is.  met  and  disposed  of.  But  hydraulic  mining  is  defined  to  be  'mining  by 
means  of  the  application  of  water  under  pressure  through  a  nozzle  against 
a  natural  bank'  (Civ.  Code,  sec.  1425)." 

This  is  "the  use  of  water  for  mining  punx)ses"  within  the  statute.  "The 
use  of  water  for  the  purpose  of  carrying  off  the  tailings,  and  the  construc- 
tion of  the  ditch  to  aid  therein,  are  as  essential  to  the  successful  conduce 
of  hydraulic  mining  as  is  the  first  use  to  which  the  water  is  put  in  wash- 
ing down  the  natural  bank." 

Butter  County  t\  yicoU,  152  Cal.  ("88,  93  Pac.  872,  14  A.  &  E.  Ann.  Cas, 
9(X)  (1908).  "The  business  of  mining  for  the  benefit  of  the  mine  owner 
is  as  much  a  private  affair  as  that  of  the  farm  or  factory,  and  the  right 
of  eminent  domain  cannot  le  invoked  in  aid  of  it.  •  •  •  The  produc- 
tion of  sufficient  gold  to  maintain  the  gold  standard  may  be  a  matter  of  jmb- 
lie  importance  and  It  may  le  within  the  i)ower  of  Congress  to  euc»ourn!?e  it. 
by  appropriate  legislation.  It  probably  has  the  same  power  with  regard 
to  RTiy  other  Industry  tending  to  increase  the  wesilth  of  the  nation.  It  can- 
not be  admitted,  however,  that  the  mining  of  gold  to  be  applied  wholly 
to  the  private  use  of  the  miner,  to  whatever  extent  it  may  increase  the 
general  output,  is  a  public  purpose,  in  behalf  of  which  the  power  of  eminent 
domain  may  be  resorted  to.  or  for  which  the  private  property  of  others 
may  be  taken,  or  its  injury  lawfully  authorized.*' 

The  act  of  Congress  of  March  1,  1K93,  establishing  the  California  Del)rls 
Commission,  gave  that  body  the  right  to  grant  permits  to  operate  mines 
by  hydraulic  process,  to  prescribe  the  methods  by  which  such  mines  might 
be  operated  and  liow  the  debris  might  be  disposed  of.  And  though  the 
operator  work  his  mine  in  strict  accordance  with  the  requirements  of  the 
commission,  nevertheless,  if  the  means  suggested  and  acted  ui>on  are 
insnfllcient  to  prevent  the  discharge  of  debris,  etc.,  the  operator  is  liable 
for  such  damage,  since  the  act  of  congress  does  not  effect  the  jurisdiction 
of  state  courts  to  enjoin  nuisances  caused  by  persons  engaged  in  private 
industries. 
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Louisiaiuu 

McFarlain  r.  Jcnuinffs-Hcifirood  Oil  Syndicate^  118  La.  537,  43  So.  I.'kV 
(1907).  Article  (J€0  of  the  Civil  Code  reads:  *It  is  a  servitude  due  by  the 
estate  situated  below  to  receive  the  waters  which  run  naturally  from 
the  estate  situated  above,  provided  the  industry  uf  man  has  not  been  used 
to  crejite  tliat  servitude.  The  proprietor  above  can  do  nothing;  whereby 
the  natural  servitude  due  by  the  estate  telow  may  be  rendered  more  burden- 
some.** Under  this  article  the  proprietor  of  the  estate  above  has  no  legal 
right  to  discharfi:e  into  a  natural  drain^  the  waste  oil  and  salt  water  pro- 
ceeding from  wells  sunk  on  his  ))remises,  and  is  responsible  for  the  result- 
ing damages  to  the  estate  belOAv. 

Missouri 

Jack  Harvard  Zinc  d  Min.  Co,  v.  Continental  Zinc  rf  Lead  Min.  d  Smelt- 
ing  Co,.  106  Mo.  App.  60,  SO  S.  W.  12  (1904).  A  licensee  engaged  in  mining 
may  enjoin  an  adjoining  mine  operator  from  discharging  water  and  debris 
across  the  plnintifTs  lot,  and  from  removing  rock  which  the  plaintiflT  bad 
put  up  as  an  obstruction  to  prevent  the  flow  of  such-  Avater  across  his  lot. 

New  York. 

White  r.  Lansing,  119  App.  Div.  584,  103  N.  Y.  Supp.  1040  (1907).  Where, 
in  the  development  of  a  plaster  quarry,  it  is  not  necessary  to  dump  the 
waste  on  the  property  of  another,  the  court  will,  on  such  ground  alone» 
enjoin  the  same. 

Oregon. 

Miser  v.  0*8hea,  37  Or.  231,  (52  Pac.  491,  82  Am.  St,  Rep.  751  (1900). 
One  cannot  justify  the  discharge  of  debris  from  his  mine  into  the  mine  of 
another  on  the  ground  of  adverse  user,  where  he  falls  to  show  such 
an  adverse  user  to  have  existed  for  ten  years  subsequent  to  the  acquire- 
ment of  the  latters  title  from  the  United  States.  There  can  be  no  use  of 
premises  adverse  to  the  I'nited  States.  A  license  to  d^x>sit  debris  from 
the  licensee's  mine  ui>on  the  licensor's  mine  is  revocable,  unless  the 
licensee,  relying  upon  the  faith  of  the  license,  makes  permanent  valuable 
improA-enients  uiwn  the  estate  which  may  Inure  to  the  advantage  of  the 
owner  thereof. 

Pennsylvania. 

Potter  r.  Rend,  201  Pa.  318,  50  Atl.  821  (1902).  See  this  case  on  page 
595. 
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B.    Pollution  of  Streams. 

p.  613.  The  doctrine  of  Pennsylvania  Coal  Co.  v.  Sanderson 
has  been  expressly  repudiated  in  New  Jersey  and  Tennessee. 
There  now)  as  in  most  of  the  states,  the  obligation  of  an  upper 
riparian  owner  is  not  modified  because  he  has  a  mine  on  his 
property.  He  not  only  must  not  deposit  the  refuse  of  his  mine 
in  the  stream,  but  also  must  not  befoul  it  by  discharging  therein 
polluted  water  which  would  not  have  found  its  way  into  the 
stream  by  the  force  of  gravitation  alone,  unaided  by  artificial 
means.  (This  view  is  also  taken  in  England.  Young  v.  Bankier 
Distillery  Co.,  1893  App.  Cas.  691.) 

United  States. 

North  Bloom/leld  Gravel  Min.  Co.  v.  United  States,  32  C.  C.  A.  84,  88 
Fed.  604  (1898),  9th  Circ.,  affirming  United  States  v.  North  Bloomfleld 
Gravel  Min.  Co.,  81  VeO.  243  (1M)7).  C.  C.  N.  D.  Cal.  The  act  of  Congress 
of  March  1,  1893,  "to  create  the  California  Debris  Commission  and  regu- 
late hydraulic  mining  in  the  State  of  California,**  is  not  merely  permissive 
and  directorjs  but  mandatory  and  is  a  proper  exercise  of  the  power  to 
regulate  commerce.  The  effect  of  this  act  is  to  render  it  unlawful  in  the 
territory  named  (that  drained  by  the  San  Joaquin  and  Sacramento  river 
system)  until  the  commission  could  find  that  such  mining  could  be  carried 
on  without  obstructing  the  navigability  of  the  rivers.  The  mining  company 
was  enjoined  from  using  the  hydraulic  method  until  it  complied  with  the 
requirements  of  the  act  of  Congress,  although  its  answer  denied  any 
deposit  of  refuse  in  the  rivers.  ''The  argument  of  the  appellant  that,  the  act 
left  hydraulic  mining  without  injury  to  navigable  streams  exactly  where  U 
stood  before  the  passage  of  the  act'  cannot  be  sustained.  The  question 
Is  not  left  to  the  courts  to  determine  whether  the  acts  committed  by  any 
individual  mine  owner,  in  any  particular  manner,  are  injurious  or  not. 
The  fact  Is  that  the  question  as  to  whether  the  acts  committed  by  appellant 
are  injurious  to  the  free  navigation  of  the  river  is  settled  by  the  terms 
of  the  act  itself,  which,  in  all  its  provisions,  proceeds  upon  the  ground  that 
injury  must  necessarily  result  from  hydraulic  mining  unletts  conductetl 
and  carried  on  in  the  manner  permittetl  by  the  act.  Under  the  law  mine 
owners  engaged  in  hydraulic  mining  have  no  right  to  use  the  streams 
without  the  permission  of  the  commissioners  appointed  under  the  i>ro- 
visions  of  the  act.  In  other  words,  the  act  of  congress  of  itself  probiblls 
all  hydraulic  mining  unless  its  terms  are  first  complied  with." 

City  of  Oroville  r.  Indiana  Oold-Drcdging  Co.,  105  Fed.  550  (190S).  C. 
C.  N.  D.  Cal.  One  who  owns  the  bed  of  a  river,  and  engages  in  extracting 
gold  from  the  gravel  thereof  by  means  of  a  dredge,  owes  to  a  city  on  the 
bank  of  the  river  the  duty  not  only  of  making  provision  for  the  ordinary 
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flow  of  water,  but  of  exerclBing  the  highest  circumspection  to  avoid 
obstructions  which  will  injuriously  affect  the  city  In  periods  of  unusually 
high  water.  "While  the  defendant  is  not  bound  to  i>rovide  against  extra- 
ordinary floods,  which  comi)etent  and  skilled  persons  familiar  with  the 
history  of  the  river  and  with  its  water-shed  cannot  reasonably  anticipate, 
it  cannot  ignore  freshets  which  are  known  to  occur,  although  rarely  and 
at  Irregular  intervals."  An  injunction  was  accordingly  granted  which, 
while  it  permitted  the  defendant  to  leave  the  ridge  of  sand,  gravel  and 
stone  made  by  the  dredge  parallel  to  the  course  of  the  stream,  required  it 
to  make  an  opening  in  the  ridge  which  was  made  transversely. 

Alabama. 

.  Alabama  Consolidated  Coal  d  Iron  Co.  v.  Vines,  151  Ala.  398,  44  So.  377 
(1907).  Companies  engaged  in  mining  upon  the  banks  of  streams  have 
the  right  to  use  the  streams  for  the  purposes  of  mining,  but  they  may  not 
deposit' therein  anything  that  will  be  carried  down  stream,  and  which  will 
materially  pollute  the  stream  or  deteriorate  the  quality  of  the  water  where 
it  passes  along  the  land  of  other  riparian  owners,  and  they  may  not 
dei)08it  In  such  streams  any  substance  that  will  be  carried  down  and 
deiK)sited  upon  the  lands  of  others  and  Injure  or  deteriorate  those  lands. 

California. 

Yuba  County  v.  Kate  Hayes  Min.  Co.,  141  Cal.  360,  74  Pac.  1049  (1903). 
1'he  discharge  of  debris  from  a  mine  into  a  creek,  whence  It  is  carried 
down  to  a  river  and  thereby  lodged  upon  the  property  of  a  riparian 
owner,  and  raises  the  bed  and  channel  of  the  river,  and  causes  the  lands 
on  each  side  thereof,  in  times  of  flood,  in  the  absence  of  high  and  secure 
levees,  to  be  covered  with  water  and  debris,  to  the  great  damage  of  such 
lands,  constitutes  a  public  nuisance,  and,  being  esiiecially  injurious  to  said 
riparian  owner,  may  be  enjoined  at  his  suit,  since  to  him  it  is  also  a  private 
nuisance. 

SaUtrom  x\  Orleans  Bar  Oold  Min.  Co.,  153  Cal.  551,  96  Pac.  292  (1908). 
"It  Is  thoroughly  establlshe<l  that  no  matter  how  carefully  the  miner  may 
conduct  his  operations,  he  has  no  lawful  right  to  flood  or  wash  away 
his  neighbor's  land,  or  deposit  mining  debris  thereon  to  its  injury,  and 
that  if  by  the  deposit  of  mining  debris  in  the  stream  he  causeB  such  a 
result,  he  is  liable  for  the  resulting  damage.  The  fact  that  he  uses  all  the 
care  for  the  i>rotection  of  his  neighbor's  property  consistent  with  the 
successful  conduct  of  his  mining  operations  is  immaterial.' 


t» 


Colorado. 

Suffolk  Oold  Min.  d  Mill.  Co.  v.  San  Miguel  Conaol.  Min.  d  Mill.  Co.,  9 
Colo.  App.  407,  48  Pac.  828  (1897).  In  this  case  the  court  lays  down 
as  a  general  rule  that  a  mine  owner  may  not,  in  working  his  mine, 
pollute   a    stream    so    as  to  damage  a  lower  riparian  owner,    and    then 
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takes  up  the  specific  question  presented  by  the  facts  of  the  case 
whether  prior  appropriators  of  a  part  of  the  waters  of  a  stream  acquire 
a  title  subject  to  similar  conditions  with  reference  to  subsequent  locators. 
''The  SuflTolk  Ck)mpany  acquired  title  so  far  as  regards  a  detrimental 
user  to  less  than  one-thirtieth  of  the  water  of  the  stream.  The  balance  of 
it  was  open  to  subsequent  locators  who  were,  equally  w^ith  the  first  comer, 
entitled  to  divert  and  apply  it.  Under  these  circumstances  we  are  quite 
of  the  opinion  that  the  title  and  rights  of  the  prior  appropriating  company 
were  not  absolute,  but  conditional,  and  they  were  obligated  to  so  use  the 
water  that  subsequent  locators  might,  like  lower  riparian  owners,  receive 
the  balance  of  the  stream  unpolluted,  and  fit  for  the  uses  to  which  they 
might  desire  to  put  it.  This,  of  course,  is  subject  to  the  condition  that 
the  circumstances  and  situation  of  the  use  and  the  application  were  such 
as  to  permit  the  preservation  of  the  remaining  volume  of  the  stream  in  its 
original  condition.  We  do  not  undertake  to  decide  that,  if  the  prior 
appropriator  had  put  the  property  to  a  use  under  circumstances  which 
rendered  it  impossible  for  him  to  enjoy  it  without  some  detriment  to  the 
unappropriated  water  he  might  not  have  the  right  to  thus  use  it.' 


»» 


Idaho. 

Hill  V,  Standard  Min.  Co.,  12  Idaho,  223,  85  Pac.  907  (1906).  Section 
3,  art  15,  of  the  Idaho  Constitution,  provides  that,  in  any  organized  min- 
ing district,  those  using  the  water  for  mining  purposes  or  milling  purposes 
connected  with  mining  shall  have  preference  over  those  using  the  same 
for  manufacturing  or  agricultural  purposes.  This  refers  to  the  use  of  the 
water,  not  how  it  shall  be  used.  There  is  a  wide  dilference  between  the 
natural  pollution  or  poisoning  of  waters  which  may  necessarily  and  un« 
avoidably  result  from  the  employment  of  the  usual  processes  of  reducing 
ores,  and  the  dumping  of  earth,  rock  and  debris  into  the  channel  of  a 
stream  and  filling  up  and  thereby  causing  it  to  overfiow  and  fiood  the 
lands  of  others.  In  an  agricultural  section  a  miner  would  not  be  per- 
mitted to  use  the  waters  of  an  irrigation  stream  in  milling  and  concentrat- 
ing ores  if  the  result  w6uld  be  to  poison  or  pollute  the  water  so  as  to  injure 
growing  crops  or  irrigated  lands  below. 

Indiana. 

Ohio  Oa  Co.  v.  West  fall,  43  Ind.  App.  661,  88  N.  E.  354  (1909).  In  a 
suit  for  damages  alleging  that  defendant  maintained  oil  wells  upon  its 
premiseB  which  were  oflTenslve  to  the  senses  and  Injurious  to  the  health 
of  plaintiff,  and  injurious  to  the  vegetation  growing  on  her  land,  and 
which  corrupted  the  water  of  a  natural  stream  fiowing  from  defendant's 
lands  through  plaintiffs  lands,  rendering  it  unfit  for  use  for  the  purpose 
of  watering  stock,  and  destroying  a  well  of  water  used  for  domestic  pur- 
poses, it  is  a  sufficient  answer  that  the  things  complained  of  were  rendered 
necessary  to  the  enjoyment  of  his  own  property  by  defendant,  and  that. 
In  the  maintenance  of  the  offensive  oil   well,    he   was   not   actuated   by 
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malice  unci  that  he  used  due  care  to  avoid  injury  to  plaintlflT.  Whether 
or  not  the  manner  in  which  defendant's  premises  were  used  was  a  reason- 
able use  of  them  is  a  question  for  the  jury. 

Montana. 

Fitzpatrick  r.  Montgomery,  20  Mont.  181,  50  Pac.  410,  63  Am.  St.  Rei>. 
(122  (1M)7).  The  ow^ner  and  operator  of  placer  ground  who  deposits  lar^e 
quantities  of  tailings  and  debris  in  a  stream,  making  it  unfit  for  agri- 
cultural or  other  useful  puri)oses  and  filling  up  and  diverting  it,  is  liable 
for  damages  to  a  lower  riparian  oAvner  without  regard  to  whether  he  was 
negligent  or  not.  It  is  imniateiial  whether  or  not  he  could  liaA'e  so  operated 
his  mines  as  to  have  prevented  the  damage  to  plaintiff's  land.  "We 
believe  that  the  right  to  deiK)sit  tailings  in  a  running  stream  to  a  reason- 
able extent  is  permissible  in  the  mining  states  and  territoriles,  but  thin 
rule  has  never  been  carried  to  the  extent  of  permitting  the  miner  to 
flood  his  neighbor's  land,  and- by  deiK>8iting  tailings  and  debris  thereon, 
to  substantially  Injure  or  ruin  his  neighbor's  property." 

New  Jersey. 

Beach  r.  Sterling  Iron  d  Zine  Co..  54  X.  J.  Eq.  Go,  33  Atl.  2Si\  (1S1K5), 
affirmed  Sterling  Iron  &  Zinc  Co.  v.  Siwirks  Mfg.  Co.,  55  N.  J.  Eq.  824,  41 
Atl.  1117  (1890).  The  doctrine  of  Pennsylvania  Coal  Co.  v.  Sanderson, 
113  Pa.  120,  <>  Atl.  453,  57  Am.  Kep.  445  (see  vol.  1,  page  025),  is  not 
followed  in  New^  Jersey ;  it  never  had  the  least  foothold  in  this  state. 
"No  case  of  a  stream  fouled  by  mining  operations  has,  Indeed,  ever,  so  far 
as  I  know,  been  presented  to  our  courts,  but  the  right  of  a  riparian  pro- 
prietor to  have  the  waters  of  the  stream  come  to  him  unchanged  in  quality, 
as  well  as  undiminished  in  quantity,  has  been  determined  in  the  clearest 
and  most  positive  manner."  Mining  is  not  a  natural  use  of  the  land  in  the 
sense  that  farming  is. 

It  is  no  defense  to  a  bill  for  an  injunction,  brought  by  a  riparian  owner 
to  restrain  a  mine  owner  from  polluting  the  stream,  that  the  pollution  la 
unavoidably  caused  by  mining  operations  carried  on  by  the  defendant 
without  negligence.  It  is  also  immaterial  that  the  stream  was  always 
more  or  less  iiol luted  from  other  causes,  if  the  defendant's  operations 
sensibly  increase  the  pollution. 

Injunction  Is  the  proper  remedy,  the  Injury  being  a  continuing  nuisance. 

Stei'ling  Iron  d  Zine  Co,  r.  Sparks  Mfg.  Co.,  38  Atl.  420  (1897).  A  non- 
riparian  mine  oxAmer  may  not  artiflcally  cause  the  injurious  discoloration 
of  a  natural  watercourse  by  water  from  his  mine  if,  by  the  use  of  practic- 
able means  within  his  knowledge,  he  may  carrj'  on  his  operations  without 
Injury  to  the  rights  of  others. 

Ohio. 

Wheeler  v.  Fisher  Oil  Co.,  6  Ohio  N.  P.  309  (1899).  If  salt  water  from 
an  oil  well  flows  into  a  water  well  belonging  to  the  plaintiff  and  renders 
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the  water  therein  unfit  for  domestic  purix)8es,  the  oi)erator  of  the  oil  well 
Ik  liable  for  damages  for  the  injury  thus  sustained, Sinless  the  Injury  was 
one  which  cou)dnot  have  been  prevented  with  reasonable  care  and  expense 
on  the  part  of  the  defendant,  and  unless  the  plaintiff  himself  contributed 
to  such  Injurj'.  "Prima  fade  the  defendant  had  the  right  to  conduct  the 
salt  water,  necessarily  pumped  from  the  wells  in  the  successful  operation 
thereof,  into  and  away  by  the  natural  drains — in  this  case  into  and  away 
by  said  run ;  but  if  by  so  doing  the  quality  of  the  water  in  siild  run  was 
80  affected  as  to  render  it  unfit  for  domestic  pun>ose8  by  plaintiff  and  other 
lower  riparian  owners,  and  such  injury  was  t)]ainly  to  lie  anticipated  by 
the  defendant,  and  was  preventable  by  the  exercise  of  reasonable  care  al 
a  reasonable  cost,  it  was  Incuml^ent  upon  the  defendant  to  use  such  en  re, 
and  If  It  failed  to  do  so,  when  by  the  use  of  such  care  the  fouling  of  the 
water  in  the  run  could  have  been  avoided,  It  would  be  liable.  •  •  • 
By  reasonable  exi)en8e  is  meant  such  an  expenditure  as  the  production  of 
said  wells  would  reasonably  have  Justified.** 

Rtraiffht  r.  Hovci\  70  Ohio  St.  203.  87  N.  E.  174  (1000).  This  was  :ui 
action  by  a  lower  rii>arian  owner  for  damages  for  the  imllution  of  a  stream 
by  an  upper  riparian  owner,  resulting  from  the  operation  of  his  land  for 
petroleum.  Among  other  defenses  it  was  set  up  by  defendant  thnt  he  csist 
no  water  or  other  substance  ujwn  the  plaintiff's  land,  except  by  the  stream 
which  naturally  flowed  from  his  land  to  hers;  that  he  was  euiraged  In 
oi)erating  his  land  carefully,  and  in  the  only  known  nuMle  for  oi)eratinj^ 
lands  for  underlying  petroleum ;  and  that  the  resulting  discharge  of  salt 
water  raised  from  his  wells  into  the  stream,  which  was  the  nsiturnl  drain- 
age of  the  basin,  was  inevitable.  A  demurrer  to  this  defense  was  sus- 
tained. The  court  refused  to  follow  Pennsylvania  Coal  Co.  v.  Sanderson. 
"It  Is  the  ripht  of  the  lower  projirietor  of  lands  upon  a  running  stream 
to  receive  the  water  from  the  upper  jiroprletor  free  from  contamination 
ty  artificial  means,  and  for  substantial  injuries  which  result  from  an  In- 
vasion of  that  right  he  may  maintain  action  without  regard  to  the  motive 
which  prompts  the  Invasion." 

In  cases  of  this  character,  an  injunction  will  not  be  allowed  where  tli»* 
invasion  does  not  amount  to  an  appropriation  of  proi>erty,  but  merely 
constitutes  a  nuisance.  Salem  Iron  Co.  v.  Hyland,  74  Ohio  St.  ICO,  77  N.  W. 
751  (1009). 

Oregon. 

Carson  v,  Hayes,  30  Or.  07,  65  Pac.  814  (1001).  An  upper  and  subsequent 
approprlator  of  water  for  mining  purposes  will  be  enjoined  from  (1)  im- 
pounding the  water,  and  sending  it  down  at  irregular  times  and  Intervals, 
at  .in  Increased  or  retarde<l  flow,  to  a  prior  approprlator.  who  is 
nslng  It  for  mining  purposes,  bo  as  to  damage  or  Impair  its  use  to 
the  latter;  and  (2)  from  dumping  his  mining  debris  into  the  channel  of 
the  water,  and  allowing  It  to  be  carried  by  the  water  down  to  the  land  of 
the  lower  proprietor,  to  his  Injury.  The  fact  that  the  upper  owner  worked 
cautiously  and  carefully,  and  in  the  only  feasible  way,  is  no  defense,  nor 
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can  he  claim  a  prescriptive  right  to  use  the  stream  for  the  deposit  of  his 
debris  and  tailings  whore  the  use  made  of  the  stream  during  the  time  that 
it  was  acquiesced  in  Is  not  shown  to  have  Invaded  the  rights  of  lower 
owners.  The  fact  that  lower  owners  watched  without  objection  the  con- 
struction of  works  which  caused  the  results  complained  of  does  not  estop 
them  to  ask  that  the  operation  of  the  works  be* restrained;  they  were 
entitled  to  assume  that  they  would  be  operated  so  as  not  to  Interfere  with 
their  rights. 

York  V,  Davidson,  39  Or.  SI,  G5  Pac.  819  (1901).  Where  the  system 
employed  by  an  upi)er  riparian  o^mer  to  Impound  the  tailings  and  debris 
from  his  mine  is  not  effective,  and  the  dams  which  he  has  constructed  for 
this  purpose  are  unsafe  and  insecure,  especially  In  times  of  freshets,  and 
are  liable  to  give  way  and  precipitate  their  contents  on  the  land  of  a  lower 
riparian  owner,  the  court  will  enjoin  the  upper  owner  from  discharging 
any  waste  into  the  stream  or  impounding  the  same  at  any  point  above  the 
lower  owner's  premises  until  the  upper  owner  shall  have  adopted  and 
constructed  an  efficient  and  durable  system  and  device  for  the  purpose* 
such  as  will  meet  with  the  approval  of  persons  skilled  in  such  matters 
and  of  the  court. 

Pennsylvania. 

Keppel  V.  Lehigh  Coal  d  Kai\  Co.,  200  Pa,  649,  50  Atl.  302  (1901).  Where 
a  coal  mining  com^mny  so  conducts  its  operations  as  to  cause  a  continuous 
discharge  of  culm  into  a  stream,  and  the  culm  Is  carried  down  the  stream 
and  continuously  accumulates  in  a  dam  and  race  of  a  mill,  equipped  for 
both  steam  and  water  power,  the  owners  of  the  mill  are  entitled  to  an  In- 
junction to  restrain  the  continuance  of  the  nuisance,  and  also  to  damages 
for  the  injuries  sustained  to  the  time  of  suit. 

In  such  a  case  the  owners  of  the  mill  are  entitled  to  recover  as  damages 
(1)  the  increased  cost  of  running  the  mill  by  steam,  in  so  far  as  it  was 
made  necessarj'  by  the  diminished  water  power,  occasioned  by  the  Intro- 
duction of  culm  and  dirt  by  the  defendant;  and  (2)  the  cost  of  cleaning 
out  the  culm  and  dirt  from  the  dams  and  mill  race.  They  are  not  entitled, 
however,  to  recover  the  cost  of  a  new  arrangement  of  gateways  and  sluices 
intended  to  keep  the  mill  and  the  race  clear  in  the  future.  The  injunction 
will  protect  theiu  from  future  Interference. 

Stevenson  v.  Ehervale  Coal  Co.,  201  Pa.  112,  50  AU.  818,  88  Am.  St  Bep. 
805  (1002).  In  trespass  for  damages  for  pollution  of  stream  by  coal  dirt, 
the  measure  of  damages  is  the  cost  of  removing  the  coal  dirt,  unless  the 
expense  of  the  removal  exceeds  the  value  of  the  entire  property,  in  which 
case  that  value  is  the  limit  of  the  damages.  In  no  event  can  there  be  a 
recovery  in  excess  of  that  amount.  (Followed  In  Stevenson  v.  Ebervale 
Coal  Co..  203  Pa.  316,  52  Atl.  201  (19021 ;  and  in  Bachert  v.  I^ehlgh  Co^il 
&  Nav.  Co..  208  Pa.  302,  57  Atl.  765  [19041.) 

Bachert  v,  Lehigh  Coal  d  Nav.  Co.,  208  Pa.  362,  57  Atl.  765  (1904).  .\ 
mining  company  which  leases  collieries  to  others,  reserving  authority  tn 
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direct  the  lessees  in  regard  to  disposing  of  refuse,  is  not  liable  for  the 
pollution  of  a  stream  caused  by  the  lessee  without  the  company's  knowledge 
and  consent. 

Roaring  Creek  Water  Co.  v.  Anthracite  Coal  Co.,  212  Pa.  115,  61  Atl.  811 
(1905).  A  preliminary  injunction  will  be  granted  against  a  coal  company 
where  on  the  hearing  it  is  developed  that  the  defendant  was  pumpiug 
impure  water  which  had  accumulated  in  a  coal  mine  into  a  stream,  where 
it  polluted  the  supply  of  drinking  water  for  more  than  30,000  people,  when 
by  the  construction  of  a  flume  at  trifling  expense  the  mine  water  could 
be  discharged  into  another  watercourse  where  it  would  injure  no  one. 

Bricker  v.  Conemaugh  Stone  Co.,  32  Pa.  Super.  Ct.  283  (1907).  An 
action  by  the  owner  of  a  mill  dam  for  damages  caused  by  the  refuse  from  a 
quarry  which  found  its  way  into  the  stream  is  governed  by  Hindson  v. 
Markle  (see  Vol.  1,  p.  620),  and  is  not  within  the  rule  in  Pennsylvania 
Coal  Co.  v.  Sanderson  (see  Vol.  1,  p.  625). 

The  damages  are  twofold:  First,  the  cost  of  removing  the  deposits 
occasioned  by  the  acts  of  the  defendant  from  the  dam  and  race  of  the 
plaintiffs;  and,  second,  the  comi>ensation  for  the  total  or  partial  loss  of 
the  use  and  enjoyment  of  the  premises  in  the  meantime,  or  in  other  words, 
the  difference  in  rental  value  of  the  property  as  affected  by  the  injury 
complained  of. 

Pierce  v.  Lehigh  Valley  Coal  Co.,  40  Pa.  Super.  Ct  560  (1909).  "It  is 
a  well  established  rule  of  law  regulating  mining  operations  that  the  pro- 
prietor has  no  right  to  discbarge  culm  and  other  refuse  of  the  mine  into 
a  stream,  or  to  leave  it  where  it  will  be  carried  by  ordinary  floods  onto 
land  of  other  persons.  If  he  does  so  dispose  of  it  he  renders  himself  liable 
for  any  damage  resulting  therefrom  to  such  owner.  Where  the  material 
is  unlawfully  put  into  the  stream,  the  fact  that  an  extraordinary  flood 
was  a  contributing  cause  in  carrying  it  onto  the  plaintiff's  land  does  not 
relieve  the  person  whose  wrongful  act  placed  the  injurious  material  in  the 
channel."  Defendant  discharged  culm  into  a  stream,  whence  it  was 
carried  by  an  extraordinary  flood  and  deposited  upon  the  land  of  the 
plaintiff.  The  owners  of  other  coal  mines  along  the  stream  likewise  dis- 
charged culm  and  refuse  therein,  and  it  was  claimed  that  plaintiff^s 
injury  was  chargeable  in  part  at  least  to  this  cause.  The  defendant  is  not 
responsible  for  injury  caused  by  the  acts  of  others  and  it  was  the  duty  of 
the  plaintiff  to  introduce  evidence  to  show  to  what  extent  the  injury  com- 
plained of  was  the  consequence  of  the  defendant's  action.  He  is  not, 
however,  required  to  do  this  with  mathematical  exactness.  Evidence 
which  reasonably  tends  to  support  his  allegation  is  sufficient.  The  facts 
must  be  ascertained  according  to  the  best  evidence  the  nature  of  the  case 
affords,  and  it  is  for  the  Jury  to  determine  from  the  evidence  whether  and 
to  what  extent  the  culm  deposited  by  the  defendant  in  the  river  damaged 
the  plaintiff's  land. 
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Bowling  Coal  Co.  v.  Ruffner,  117  Tain.  180,  100  S.  W.  110,  9  L.  R.  A.  (N. 
S.)  i)23,  10  A.  &E.  Aun.  Cas.  581  (lOOU).  A  mine  oi)ei>utor  pumiied  frouihlb 
mine  water  wlilch  was  acidulated  by  uatural  proceBses,  not  through  the  lui- 
piegnation  thereof  with  any  foreign  materhil  by  the  operator.  This  water 
was  conducted  into  a  pipe  which  emptied  into  a  drain,  from  which  it  flowed 
naturally  into  a  stream  which  passed  through  the  farming  land  below 
and  rendered  the  water  of  the  stream  untlt  for  domestic  and  other  purposes 
on  the  farm,  for  which  it  had  formerly  been  customarily  used.  The  mine 
operator  was  held  to  be  liable  in  damages,  although  sudi  disposition  of  the 
water  was  essential  to  the  use  and  operation  of  his  mine. 

The  court  rejected  the  principle  of  Pennsylvania  Coal  Go.  v.  Sander- 
son, and  adopted  the  principle  that  any  riparian  owner  who  diverted  the 
whole  or  any  part  of  the  water  of  a  stream  from  its  natural  course,  or  In- 
terfered with  its  uatural  current,  or  rendered  its  water  unwholesome, 
offensive  or  unfit  for  the  purpose  for  which  It  bad  been  used,  is  responsible 
absolutely,  and  his  liability  is  not  affected  by  any  question  of  negligence  or 
malice. 

Virginia. 

Pulatski  Anthracite  Coal  Co.  r.  Qibbotwy  Sand  Bar  Co.,  110  Va.  444. 
GO  S.  K.  73  (1909).  When  several  t^ersons  operate  seiiarate  coal  niinen. 
and,  acting  Independently  and  not  in  concert,  de[)08it  refuse  umtter  in  a 
Ftreum,  by  which  it  is  carried  down  and  deposited  on  land  of  another 
riparian  owner  to  his  injury,  one  of  such  persons  is  not  liable  for  the  whole 
damage  done.  He  is  only  liable  for  the  damage  resulting  from  his  own 
act,  notwithstanding  the  diffiailty  of  measuring  the  damages  caused  by  the 
wrongful  act  of  each  contributor  to  the  aggregate  result. 

West  Virginia. 

Day  V.  Louisville  Coal  d  Coke  Co,,  CO  W.  Va.  27,  53  S.  E.  776,  10  L.  R. 
A.  (N.  S.)  107  (1906).  A  company  mining  coal  and  making  coke  cast  slag 
and  other  refuse  materials  Into  or  near  a  stream,  which  carried  them  down 
and  deposited  them  on  the  land  of  a  riparian  owner,  damaging  said  land. 
This  was  held  to  be  an  act  for  which  the  landowner  could  recover  damages. 
West  Virginia  does  not  regard  the  hurtful  consequences  to  the  coal  and 
coke  interests  in  affirming  the  doctrine  of  sic  utere  tuo  ut  allenum  non 
laedas. 

V.      PRAINAOE. 

p.  630. 


CHAPTER  XX. 


WATER  RIGHTS. 


p.  637.  Tho  authors  find  that  the  further  consideration  of 
water  rights  will  lead  far  beyond  the  limits  of  the  subject  to 
which  this  book  is  devoted.  The  use  for  mining  purposes  is  but 
a  fraction  of  the  beneficial  uses  to  which  the  rivers  of  the  west 
are  now  devoted,  and  the  cases  inevitably  involve  questions  of 
irrigation,  manufacturing,  public  and  domestic  uses,  which  are 
without  particular  application  to  the  industry  of  mining.  It  has 
therefore  been  thought  best  to  omit  this  subject  from  the  present 
volume. 
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CHAPTEE  XXI. 

RIGHTS  OF  SURFACE  AND  LATERAL  SUPPORT. 
I.    Surface  Support  I     IL    Lateral  Support 

I.      SUBFACE   SUFPOBT. 

p.  675.  The  leading  case  of  Bonomi  v.  Backhouse  (E.  B.  &  E. 
622;  9  H.  L.  Gas.  503)  established  that  the  right  of  surface  sup- 
port was  not  a  right  in  the  minerals,  was  not  an  easement  in  the 
subjacent  estate,  but  was  an  ordinary  property  right,  which  is 
incident  to  the  ownership  of  all  land,  that  an  adjoining  owner 
(who  in  this  instance  is  the  mine  owner)  must  so  use  his  property 
as  not  to  injure  his  neighbor.  ^'The  right  which  a  man  has  is  to 
enjoy  his  own  land  in  the  state  and  condition  in  which  nature 
has  placed  it,  and  also  to  use  it  in  such  manner  as  he  thinks  fit, 
subject  always  to  this ;  that  if  his  mode  of  using  it  does  damage 
to  his  neighbor,  he  must  make  compensation."  It  followed  that 
no  injury  was  done  to  the  surface  owner  by  the  excavation  of 
the  minerals  until  actual  damage  was  done  to  the  surface.  This 
case  has  been  generally  accepted  in  America.  (13  Harvard  L.  B. 
665;  15  Id.  574.) 

The  supreme  court  of  Pennsylvania  has  rejected  the  decision 
of  the  English  case  and  holds  that  the  right  of  surface  support 
is  violated  when  the  support  is  withdrawn,  and  at  that  time 
the  cause  of  action  of  the  surface  owner  accrues  without  regard 
to  when  actual  damage  occurs.  From  that  time,  therefore,  the 
statute  of  limitations  runs  against  the  surface  owner,  although 
the  period  of  the  statute  may  have  expired  before  the  surface 
subsides  or  cracks.  Whether  **the  conditions  of  coal  mining  in 
this  country"  which  influenced  the  Pennsylvania  court  in  reach- 
ing this  decision  wiU  have  a  similar  effect  on  the  courts  of  the 
other  mining  states  remains  to  be  seen,  although  Alabama  has 
refused  to  follow  the  Pennsylvania  precedent. 

In  the  meantime  the  supreme  court  of  West  Virginia  has  taken 
the  position  that  where  an  owner  of  land  conveys  the  coal  beneath 
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it,  he  has  no  right  of  sxirface  support  unless  it  be  reserved  ex- 
pressly or  by  implication  in  the  deed.  The  actual  decision  might 
have  been  reached  without  taking  this  extreme  position,  but  the 
majority  of  the  court  seemed  disposed  to  repudiate  the  accepted 
rules  as  to  surface  support. 

The  growth  of  the  rule  in  the  other  direction  is  illustrated  in 
Oeorgia,  where  it  has  been  held  that  where  the  nature  of  the 
mineral  is  such  that  it  cannot  be  excavated  without  disturbing 
the  overlying  soil,  the  mine  owner  will  not  be  permitted  to  mine 
at  all,  until  his  minerals  are  uncovered  by  some  means  other 
than  his  own  act. 

The  measure  of  damages  for  injury  caused  by  failure  to  provide 
surface  support  when  the  injury  is  permanent  is  the  d*eprecia- 
tion  i!n  the  value  of  the  land  caused  by  the  subsidence.  If  the 
injury  is  reparable,  the  cost  of  repairing  the  damage  is  the 
proper  measure,  provided  that  it  is  not  greater  than  the  diminu- 
tion in  the  market  value.  If  it  is,  then  the  latter  is  the  true  meas- 
ure of  damage. 

In  addition  to  the  remedy  by  action  for  damages,  the  surface 
owner  may  have  his  remedy  in  equity  by  injunction  against  the 
mine  owner  who  fails  to  leave  sufficient  support,  when  the  injury 
done  or  threatened  is  irreparable,  that  is,  cannot  be  adequately 
compensated  by  damages  in  an  action  at  law,  or  where  permanent 
improvements  or  buildings  are  endangered. 

In  those  states  in  which  by  statute  the  owner  of  the  minerals 
may  be  required  to  give  security  for  fhe  protection  of  the  sur- 
face, it  is  also  provided  by  the  statutes  that  mining  may  be  en- 
joined upon  the  application  of  the  surface  owner,  until  such 
security  is  entered.  (Idaho  Civ.  Code,  §  2571 ;  North  Dakota  Pol. 
Code  §1810;  South  Dakota  Pol.  Code,  §  2542.  See,  also,  vol.  I, 
page  678,  n.  1.) 

Unittd  States. 

Kuhn  V.  Fairmont  Coal  Co.,  215  U.  S.  849,  64  Law.  Ed.— (1910),  re- 
versing 152  Fed.  1013.  The  decision  in  Griffin  v.  Fairmont  Coal  Co.,  59  W. 
Va.  480,  53  S.  E.  24, 2  L.  R.  A.  (N.  S.)  1115,  below,  is  not  binding  as  a  rule 
of  property  upon  a  federal  <>ourt  in  a  case  which  is  brought  to  recover 
damages  for  failure  to  support  the  surface,  where  the  language  of  the 
deed  is  identical  with  that  in  the  former  case,  that  case  having  been  decided 
after  the  contract  in  the  present  case  was  executed,  after  the  injury  oom- 
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p)Ained  of  was  sustained,  and  after  the  action  was  Instituted.     Holmes, 
White  and  McKenna*  dissenting. 

Alabama. 

Slo88'8hcffi€ld  Steel  d  Iron  Co.  v.  House,  157  Ala.  663,  47  So.  572  (1008). 
The  failure  of  a  mine  oi)erator  to  sufficiently  timber  his  mine  to  prevent 
injury  to  his  superjacent  neighbor  is  negligence,  and  where  in  consequenoe 
of  such  negligence  the  neighbor's  well  of  water  dried  up  and  cracks  and 
fissures  appeared  in  his  land,  he  has  a  right  to  recover  for  all  damages 
proximately  resulting  therefrom. 

8lo88-8hcffleld  Steel  d  Iron  Co.  t\  Sampson,  158  Ala.  590,  48  So.  403 
(1909).  In  the  absence  of  any  stipulation  to  the  contrary,  the  owner  of 
the  minerals  below  the  surface  holds  them  subject  to  the  obligation  that 
he  shall  so  mine  them  as  not  to  Injure  the  surface.  This  means  the  sur- 
face only,  and  does  not  apply  to  wells  and  springs  which  are  fed  b^r  sob- 
terraueau  streams.  The  dissenting  opinion  In  Griflin  v.  Fairmont  Coal  Co., 
59  W.  Va.  4N0,  53  S.  K.  24,  2  L.  R.  A.  (N.  S.)  1115,  is  approved. 

"While  there  is  a  difference  as  to  the  commencement  of  the  running  of 
the  statute  of  limitations  between  cases  where  the  act  complained  of  was 
unlawful  In  itself  and  those  where  the  act  was  lawful  and  the  damage 
claimed  is  consequential,  yet  where  the  injury  is  continuing  or  recurring, 
the  rule  in  each  case  is  that  damages  can  be  recovered  only  for  the  in- 
Jury  occurring  within  the  period  of  limitations,"  which  in  Alabama  is  one 
year. 

In  an  action  for  damages  for  failure  to  furnish  surface  support,  the 
•complaint  must  state  the  time  of  the  occurrence  of  the  injury,  and  also 
whether  the  defendant  was  a  trespasser,  or  acted  under  any  right  in 
making  the  excavation.. 

West  Pratt  Coal  Co.  t\  Dortnan,  49  So.  849  (1909).  The  right  to  mine 
is  servient  to  the  right  of  the  owner  of  the  surface  to  have  it  perpetually 
sustained  in  its  natural  state  by  adequate  supports,  and  damages  for 
failure  to  provide  such  supports  are  recoverable  without  reference  to  the 
negligence  of  the  mine  owner  in  working  the  mine. 

The  evidence  tended  to  show  that  coal  had  been  mined  under  the 
premises  in  question  by  a  former  owner,  and  both  before  and  after  the 
point  of  time,  one  year  before  suit  was  brought,  defendant  had  also  mined. 
The  settling  of  plaintiflTs  lot  occurred  less  than  a  year  before  suit  was 
brought.  The  court  refused  to  follow  Noonan  v.  Pardee,  200  Pa.  474,  50 
Atl.  255»  but  approved  the  decision  of  the  House  of  Lords  in  Bonomi  ▼. 
Backhouse,  and  relying  on  that  case  and  the  Alabama  cases  In  regard  to 
nuisances,  held  that  "the  statute  of  limitations  wUl  not  begin  to  mn  in  an 
action  of  the  sort  here  Involved  until  some  actual  mischief  has  been  done 
to  the  upper  soil."  "A  cause  of  action  acrues  to  the  owner  of  the  upper 
soil  when  the  failure  to  support  by  the  underlying  strata,  through  causes 
put  into  operation  by  mining  them,  interferes  with  the  utility  and  enjoy- 
ment of  the  superincumbent  soil." 
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The  nuisance  cases  "went  ui)on  the  theory  that  the  Injuries  complained 
of  had  causal  origin  in  the  maintenance  of  a  nuisance,  and  it  was  con- 
sidered hy  them  that  the  injurious  consequence  resulting  from  the  nuisau<.e 
rather  than  the  act  which  produced  the  nuisjince  was  the  cause  of  action." 

Colormdo. 

Campbell  v.  Louisville  Coal  Min.  Co,,  39  Colo.  379,  89  Pac.  767,  10  L.  R. 
A.  (X.  8.)  822  (1007).  Where  the  owner  of  underlying  coal  leased  the 
same,  and  the  lessee  agreed  to  operate  so  as  to  protect  the  mine  as  far  as 
Iiossible,  and  yet  conducted  his  operations  so  as  to  leave  no  pillars,  in  con- 
sequence of  which  the  surface  fell  in,  the  lessor  was  liable  in  damages  to 
the  owner  of  the  surface.  While  the  lease  contained  no  express  provision 
requiring  the  lessee  to  leave  supports,  the  law  requires  him  to  do  it,  and 
the  lessor,  the  owner  of  the  underlying  estate,  is  bound  to  see  that  this 
obligation  is  carried  out.  This  case  does  not  fall  within  the  rule  that  :i 
lessor  is  not  liable  for  the  negligence  of  his  lessee.  The  liability  does  not 
depend  on  negligence. 

Gen.  St.  Colo.,  8S3139,  3159,  3f*20.  give  the  surface  owner  the  right  to 
demand  of  the  owner  of  the  underlying  mineral  security  against  injury 
to  the  surface.  These  statutes  are  for  the  benefit  of  the  surface  owner, 
and  his  failure  to  exact  security  does  not  relieve  the  owner  of  the  mineral 
from  his  liability  for  damages  for  injury  caused  by  his  failure  to  support 
the  surface. 

Georgia. 

Phillipjt  V,  ColUmviUe  Oranite  Co,,  123  Ga.  830.  51  S.  E.  G06  (1905).  The 
owner  of  land  conveyed  it  "with  the  exception  of  all  the  granite  on  said 
lot."  The  plaintiff,  claiming  title  to  all  the  granite,  brought  this  action 
to  recover  the  exposed  granite  and  recovered.  **It  would  seem  at  first 
glance  that  these  deeds  passed  no  title  to  any  of  the  granite  on  the  land 
which  they  covered.  It  appeared,  however,  that  underlying  all  of  the  soil 
on  this  land  lot  was  a  foundation  of  granite  capable  of  being  quarried, 
and  the  auditor  therefore  held  that  It  was  the  intention  of  the  grantors 
to  except  or  reserve  only  the  granite  which  was  exposed  at  the  time 
that  the  deeds  were  made.  We  cannot  agree  with  this  construction.  It 
is  true  that  it  appeared  that  in  quarrying  granite,  it  was  necessary  to 
remove  the  covering  soil,  and  that  it  was  impossible  to  mine  it  from  be- 
neath the  ground  like  other  minerals,  and  therefore  that  if  the  rights  of 
the  owner  of  the  soil  was  subordinated  to  those  of  the  owner  of  the 
granite,  the  result  would  be  practically  to  deprive  the  former  of  all  that 
he  was  supposed  to  get  under  his  deed."  "It  would  seem  then  that  in 
the  case  of  granite,  where  it  is  Impossible  to  remove  the  mineral  without 
disturbing  the  surface  soil  and  completely  destroying  the  benefits  accruing 
to  the  owner  of  tfce  surface.  If  the  ownership  of  the  mineral  is  in  one  iK»r- 
son  and  that  of  the  surface  in  another,  the  former  could  only  exercise  his 
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rights  in  taking  out  such  granite  as  was  exposed,  from  one  cause  or 
another,  by  the  removal  of  the  surface  soil."  The  grantee  of  the  granite 
had  title  thereto,  though  he  may  not  have  had  the  ri;;bt  cu  take  possession 
of  his  property.  This  he  could  only  do  as  it  beeame  exposed;  he  couM 
not  himself  remove  the  soil  and  vegetation  growing  thenMn  for  the  purpose 
cf  getting  at  the  minerals. 

Illinois. 

Lloyd  V.  Catlin  Coal  Co.,  210  111.  460,  71  N.  E.  335  (1904),  affirming  100 
III.  App.  37.  The  owner  of  the  soil  Is  entitled  to  support  from  the  sub- 
jacent owner ;  this  right  of  support  is  absolute  and  without  condition,  and 
does  not  depend  upon  the  degree  of  care  that  may  be  used  by  the  subjacent 
owner  In  the  prosecution  of  his  work.  If  by  the  removal  of  the  coal  or 
mineral  under  the  land,  though  under  the  most  approved  system  of  mining, 
the  owner  of  the  superincumbent  estate  is  deprived  of  the  necessary 
support  for  his  land,  the  subjacent  owner  must  respond  in  damages.  But 
where  the  damages  caused  by  the  subsidence  of  the  soil  can  be  ascer- 
tained, and  the  subjacent  owner  is  not  insolvent,  and  the  latter  will 
be  more  damaged  by  an  Injunction  than  the  owner  of  the  surface  will  be 
benefited  thereby,  and  it  is  difficult  to  ascertain  just  how  the  coal  should 
be  properly  mined,  equity  wlU  not  grant  an  injunction,  but  will  leave  the 
plaintiff  to  his  remedy  at  law. 

Catlin  Coal  Co.  v.  Lloyd,  124  111.  App.  394  (1906).  In  an  action  for 
damages  for  failure  to  support  the  surface,  the  plaintiflF  can  recover  only 
for  injuries  sustained  before  the  action  was  commenced,  and  not  for  such 
as  might  occur  thereafter.  The  jury  may  not  consider  the  likelihood  of 
further  subsidence. 

This  is  the  rule  in  England  (Darley  Main  (Colliery  Ck>.  v.  Mitchell,  U 
App.  Cas.  127)  ;  but  the  rule  in  Pennsylvania  is  .ditferent  (see  Noonan 
V.  Pardee  and  subsequent  cases  below.) 

Indiana. 

Western  Indiana  C,  Co.  t\  Broxcn,  36  Ind.  App.  44,  74  N.  E.  1027,  114 
Am.  St  Rep.  367  (1905).  The  owner  of  minerals  below  the  surface  cannot, 
without  liability,  remove  them  without  leaving  sufficient  natural  or  arti- 
ficial support  to  sustain  the  surface.  The  act  of  a  lessee  of  a  coal  mine 
in  removing  all  support  from  the  superincumbent  soil  is  prima  facie  the 
cause  of  the  subsequent  subsidence  thereof,  and  the  burden  is  on  the  lessee 
to  show  that  it  would  not  have  subsided  but  for  the  additional  weight  of 
buildings  erected  subsequently  to  the  lease.  Even  where  by  express 
stipulation  there  is  no  liability,  the  lessee  is  not  relieved  from  liability 
for  Injury  caused  by  its  own  negligence. 

A  provision  in  a  lease  of  coal  in  place,  which  relieves  the  lessee  from 
liability  for  Injuries  to  the  surface,  cannot  affect  the  right  of  a  surface 
owner,  who  acquired  title  prior  to  the  lease,  to  recover  damages  resultin 
from  the  subsidence  of  his  ground. 
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Paull  V,  Island  Coal  Co.,  88  N.  B.  959  (1909).  Where  the  surfi^ce  of 
land  is  owned  by  one  person,  and  the  minerals  beneath  by  another,  the 
oii^*ner  of  the  minerals  cannot  without  liabiity  remove  them  without  leaving 
sufficient  natural  or  artificial  support  to  sustain  the  surface,  no  matter 
how  carefully  or  skillfully  he  has  conducted  his  mining  operations.  The 
right  of  subjacent  support  is  absolute,  independent  of  the  question  of 
negligence. 

Where,  however,  the  deed  granting  the  mineral  right  expressly  states 
that  it  was  mutually  agreed  that  the  grantee  should  not  be  responsible 
for  injury  to  the  surface  resulting  from  removing  the  minerals,  the  grantor 
waived  liability  for  damages  to  the  surface  caused  by  mining. 

Iowa. 

Collins  V.  Oleason  Coal  Co.,  140  Iowa,  114,  115  N.  W.  479,  IS  L.  R.  A. 
(N.  S.  )736  (1908) .  Where  the  o^vnership  of  the  surface  of  the  land  has  been 
severed  from  the  ownership  of  the  minerals  under  it,  unless  the  matter  has 
been  otherwise  determined  by  contract  or  conveyance,  the  owner  of  the  sur- 
face has  absolute  right  to  necessary  support  for  his  land.  And  if  the 
owner  of  the  minerals  removes  them  entirely,  so  that  injury  results  from 
the  subsidence  of  the  soil,  he  will  le  liable  for  the  resulting  damage,  no 
matter  how  carefully  or  skillfully  he  may  have  conducted  his  mining 
operations.  He  must  either  leave  pillars  or  ribs  of  the  mineral  itself,  or 
put  in  artificial  supports  sufficient  to  sustain  the  soil  above.  In  the  absence 
of  a  contract  waiving  such  support,  the  right  is  held  to  be  absolute  and  not 
dependent  upon  the  degree  of  care  that  may  be  exercised  in  the  mining 
operations. 

Any  damage  found  must  be  based  on  an  injury  to  the  surface  and  im- 
provements caused  by  said  mining,  and  such  damage  can  only  be  the 
diiference  between  the  value  of  the  land  before  the  coal  was  removed  and 
the  value  immediately  after;  but  in  determining  such  difference,  the 
damage  to  improvements  may  be  considered. 

Missouri. 

Chicago  d  Alton  R.  Co,  r.  Brandau,  81  Mo.  App.  1  (1899).  "A  servitude 
in  favor  of  subjacent  support  exists  in  favor  of  the  surface  laud  against  the 
mineral  estate  underneath  it,  in  case  one  owns  the  surface  and  another  the 
minerals.  Jones  on  Easements,  Sec.  508,  and  cases  there  cited  in  note  D. 
And  it  is  further  stated  by  this  author  in  the  same  section  that  whenever 
there  has  been  a  separation  in  the  ownership  of  the  mines  beneath  the  sur- 
face from  the  surface,  the  owner  of  the  latter  in  the  absence  of  any  agree- 
ment has  an  absolute  right  to  have  the  surface  supported  precisely  as  it  was 
in  the  natural  state.  If  the  owner  of  the  coal  undertakes  to  remove  it,  as  he 
has  an  undoubted  right  to  do,  and  damage  results  to  the  surface,  either  from 
negligence  in  conducting  his  mining  operations,  or  from  failure  to 
proi)erIy  and  sufficiently  support  the  surface,  or  from  both  causes  combined, 
the  surface  owner  is  entitled  to  compensation  for  the  injury."  But  where 
tlie  injury  to  the  surface  is  likely  to  result  in  irrej)arable  damage,  so  that 
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no  adequate  remedy  can  be  afforded  by  an  action  for  damages,  the  surface 
owner  is  entitled  to  relief  by  injunction. 

Southwest  Missouri  R.  Co.  v.  Morning  Hour  Min,  Co.,  138  Mo.  App.  129, 
119  S.  W.  9S2  (1902).  The  right  of  the  mine  owner  to  mine  underneath 
the  surface  of  the  earth  is  subordinate  to  the  right  of  the  owner  of  the 
surface  that  it  shall  be  supported  in  its  natural  position ;  the  latter  is  not 
an  easement  or  right  depending  on  a  supposed  grant,  but  a  proprietary 
right  at  common  law. 

A  custom  among  miners  is  not  allowed  to  destroy  the  surface  support 
by  removing  pillars.     Such  custom  would  be  void. 

I'nder  Rev.  St.  1S99,  §3C49,  providing  that  Injunction  lies  to  prevent 
irreparable  injury  to  real  property,  injunction  lies  to  prevent  a  mine  owner 
from  persisting  in  a  mode  of  mining  which  endangers  the  support  of  thd 
surface,  thereby  endangering  the  safety  of  railroad  tracks  on  the  surface. 

Montana. 

Knipe  i\  Anaconda  Copper  Min,  Co,,  37  Mont.  161,  95  Pac.  129  (1906) » 
Although  there  may  be  a  subsidence  of  the  surface  of  land,  the  mineral 
rights  under  which  are  owned  and  being  operated  by  another,  there  is  no 
right  of  recovery  by  the  owner  of  the  soil  for  the  damage  unless  he  can 
show  that  the  mine  operator  caused  or  contributed  to  the  injuries  com- 
plained of. 

Pennsylvania. 

McDadc  V.  Spencer,  (\  Lack.  I^g.  N.  S4  (1900).  Where  a  deed  of  land  ex- 
cepts and  reserves  to  the  grantor  "all  coal  and  minerals  benesith  the  sur- 
face of  said  lot  of  land,  with  the  sole  and  exclusive  right  to  mine  and  re- 
move the  same  by  any  subterranean  process,  without  thereby  incurring  hi 
any  event  whatever,  any  liability  for  injury  caused  or  damage  done  to  the 
surface  of  said  land  or  to  the  buildings  or  improvements  which  now  are  or 
hereafter  may  be  erectetl  thereon,"  the  grantee,  in  accepting  such  a  dee*l. 
loses  the  right  to  surface  support,  and  the  owner  of  the  coal  has  the  right 
to  remove  it  without  regard  to  the  effect  on  the  overlying  surface. 

"Where  there  has  been  a  separation  of  the  minerals  from  the  surface,  the 
owner  of  the  mineral  estate,  in  the  absence  of  an  agreement  to  the  contrary, 
owes  a  servitude  to  the  superincumbent  estate  of  sufficient  support.  There 
is  no  custom  of  mining  which  permits  the  owner  of  a  mineral  estate  to 
remove  the  supports  and  allow  the  surface  to  sink.  ♦  ♦  ♦  xhe  im- 
plied right  of  support  to  the  surface  may,  however,  be  excited  from  the 
grant  by  apt  words  in  the  deed,  and  where  such  exception  has  been  made, 
the  grantor  or  those  who  claim  under  him  may  mine  all  the  coal,  even 
though  by  such  mining  the  surface  may  fall  in." 

Allshouse's  Estate,  23  Pa.  Super.  Ct.  146  (1903).  Where  there  has  been 
a  separation  of  the  coal  from  the  surface,  the  owner  of  the  latter,  In^the 
absence  of  agreement  to  the  contrary,  has  an  absolute  right  to  have  his 
surface  supported  precisely  as  it  was  in  its  natural  state. 

Authority  given  by  a  testator  in  his  will  to  his  executor  to  sell  and  con- 
vey the  coal  underlying  his  lands  "with  the  usual  mining  privileges*'  doea 


RIGHTS  OF  SURFACE  AND  LATERAL  SUPPORT.    631 

not  authorize  the  executor  to  sell  and  convey  the  coal  and  waive  and  re- 
lease the  right  of  surface  or  lateral  support.  In  such  a  case  an  executor 
cannot  be  surcharge  with  money  which  he  could  have  obtained  by  conveying 
the  coal  by  a  deed  containing  a  waiver  and  release  of  the  right  of  surface 
and  lateral  supi)ort. 

Youffhiogheny  River  Coal  Co.  r.  Hopkins,  198  Pa.  343,  48  Atl.  19  (1901). 
A  coal  mining  company,  mining  coal  under  a  lease,  was  sued  by  the  owner 
of  the  surface  for  injuries  t6  the  surface,  and  judgment  was  entered  against 
it,  which  Judgment  was  paid.  Subsequently  the  coal  company  brought 
an  action  against  its  lessor  to  recover  the  amount  of  the  Judgment  which 
it  had  paid.  In  its  statement  of  claim  it  set  up  the  payment  of  the 
Judgment,  and  also  the  lease,  which  contained  the  following  words:  "And 
all  damages  direct  or  consequential,  and  claims  therefor  resulting  from 
the  mining  and  removal  of  said  conl  in  the  doingyDf  any  and  all  matters 
and  things  hereinbefore  described,  are  hereby  waived  and  relinquished 
by  the  said  party  of  the  first  part,  provided  that  the  party  of  the  second 
part  takes  all  ordinary  precautions  usually  taken  in  mining  and  removing 
coal."  The  defendant  demurred  to  the  statement.  Held,  (1)  that  plaintilT 
was  bound  under  the  lease  to  afford  proper  support  to  the  overlying  sur- 
face; (2)  that  the  admission  by  plaintiff  in  its  statement  that  there  had 
been  a  recovery  against  it  for  failing  to  afford  support  was  an  admission 
that  it  had  not  used  all  ordinary  precautions  in  giving  proper  support  to 
the  surface;  (3)  that  there  was  no  error  in  sustaining  the  demurrer. 

Noonan  v,  Pardee,  200  Pa.  474,  50  Atl.  255,  86  Am.  St.  Rep.  722,  55  L. 
U.  A.  410  (1901).  In  an  action  of  trespass  for  damages  for  Injury  to  the 
surface  which  was  owned  by  the  plaintiff,  caused  by  mining  coal  beneath 
by  the  defendant,  who  was  the  lessee  thereof  fro.m  plaintiff's  grantor,  the 
court,  by  Dean,  J.,  said: 

"If  the  mining  which  caused  the  subsidence  was  more  than  six  years 
before  suit  brought,  and  the  injury  occurred  within  pix  years,  even  though 
the  miner  or  operator  was  still  in  possession,  he  is  not  answerable  in 
damages,  for  there  is  no  right  of  action  for  damages  until  the  dnmajje 
occurs. 

"The  first  question  raised  by  the  assignments  of  error,  is,  what  was  the 
date  of  the  cause  of  action?  A  cause  of  action  is  that  which  produces 
or  affects  the  results  complained  of.  Where  there  has  been  a  hori- 
zontal division  of  the  land,  the  owner  of  the  subjacent  estate,  coal  or 
other  mineral,  owes  to  the  superincumbent  owner,  a  right  of  support. 
This  is  an  absolute  right  arising  out  of  the  ownership  of  the  surface. 
Good  or  bad  mining  in  no  way  affects  the  responsibility ;  what  the  surface 
owner  has  a  right  to  demand  is,  sufficient  support,  even  if  to  that  end, 
it  be  necessary  to  leave  every  pound  of  coal  untouched  under  his  land. 
Berwind  v.  Barnes,  13  Weekly  Notes  Cas.  541 ;  also  the  English  case, 
Harris  v.  Ryding,  5  M.  &  W.  59,  in  which  Baron  Parke  uses  this  language: 
*I  do  not  mean  to  say  that  all  the  coal  does  not  belong  to  the  defendrtuts. 
but  they  cannot  get  it  without  leaving  sufficient  support.'  We  have 
followed  rigidly  this  rule,  as  thus  tersely  suggested,  in  all  our  decisions 
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on  the  subject,  and  they  have  keen  many.  Of  course,  defendant  had  a 
right  to  all  the  coal  under  this  lot,  but,  he  had  no  right  to  take  any  of 
it,  if  thereby,  necessarily,  the  surface  caved  in.  The  measure  of  hts 
enjoyment  of  his  right  must  be  determined  by  the  measure  of  his  absolure 
duty  to  the  owner  of  the  surface.  So,  there  is  nothing  gained  by  adducing 
evidence  of  good  or  bad  mining,  or  by  a  discussion  of  that  subject 

"The  adjacent  owner  in  this  case,  at  some  time  failed  in  duty  to  tbe 
owner  of  the  surface  of  this  lot.  The  mere  fact,  that  it  caved  in  because 
the  coal  had  been  mined  underneath,  demonstrates  this  failure.  When 
the  coal  was  removed  without  leaving  sufficient  pillars,  or  w^ithout  supply- 
ing sufficient  artificial  props,  was  the  time  when  the  subjacent  owner 
failed  in  an  absolute  duty  he  owed  to  his  neighbor  above.  And  from  that, 
dates  the  cause  of  action.  Unless,  when  the  coal  was  mined,  the  miner 
left  no  pillars,  or  too  few,  or  of  too  small  dimensions  for  such  a  mine,  or 
did  not  replace  the  coal  with  ample  artificial  durable  props,  there  was  no 
cause  of  action.'*  The  decision  of  the  Queen's  Bench  in  Bonomi  y.  Baclc- 
house  is  preferred  to  that  of  the  Exchequer  Chamber  and  the  House  of 
Lords  as  "by  far  the  most  satisfactory  in  its  reasons  and  more  in  accord 
with  the  conditions  of  coal  mining  in  this  country."  The  case  of  Lewey 
V.  Fricke  Coal  Co.  (see  Vol.  1,  p.  702)  is  clearly  distinguishable  from  this. 
There  "the  defendant  from  an  adjoining  mine  had  mined  and  removed  the 
plaintifTs  coal  underneath  his  land,  yet  did  not  disclose  the  fact  and 
pInintiflP  did  not  discover  it  until  after  the  six  years  had  run.  We  held, 
on  the  facts  of  that  case,  that  the  statute  only  began  to  run  from  the  time 
of  plaintifTs  discovery,  and  this  on  the  grounds,  that  the  mining  of  his 
coal  was  a  wrong  and  the  concealment  of  the  wrong  a  fraud.  He  had  no 
means  of  discovery ;  had  no  right  of  access  to  the  mine  to  make  observa- 
tions and  defendant  no  right  at  all  under  his  land;  he  had  no  reason  to 
suspect  or  presume,  that  one  who  had  no  claim  of  right  would  wrongfully 
enter  on  his  land  and  dig  his  coal.  But  here,  the  parties  who  mined  this 
coal,  had  a  right  so  to  do ;  a  right  reserved  by  the  original  owner ;  the  sur- 
face owner,  too,  had  a  right  of  sufficient  support;  these  mutual  rights 
gave  the  surface  owner  access  to  the  mine  to  see  that  his  right  was  being 
maintained  by  the  performance  of  the  duty  owing  to  him  by  the  coal 
operator.  And  the  courts  will  enforce  this  right  of  access  if  the  mine 
operator  denies  it;  this  has  been  decided  in  a  number  of  cases.  In  this 
case,  the  right  of  action  arose  when  the  mine  operator  failed  to  furnish 
sufficient  support;  that  may  have  been  more  than  six  years  before  suit 
brought,  or  it  may  not ;  it  may  have  been  partly  due  to  mining  before  and 
partly  to  mining  afterwards,  in  which  latter  case,  the  action  would  not 
be  barred;  if  wholly  due  to  the  removal  of  coal  six  years  before  suit 
brought  and  failure  then  to  leave  sufficient  support,  the  action  would  be 
barred.  The  date  of  the  *cave  in,*  and  partial  destruction  of  the  house, 
is  not  the  date  of  the  cause  of  action,  that  was  only  the  consequences  of 
a  previous  cause,  whether  one  month  or  twenty  years  before.  It  is  argued, 
Uiat  in  some  cases,  the  surface  owner  could  not  know  by  the  most  careful 
observation  whether  the  mine  owner  had  neglected  his  duty  within  six 
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years.  We  answer,  that  is  only  one  of  the  incidents  attending  the  pui-- 
(base  of  land  over  coal  mines;  it  is  not  improbable,  that  this  risk  enters 
largely  into  the  commercial  value  of  all  like  surface  land  in  that  region. 
But,  however  this  may  be,  we  hold  that  the  miner  is  not  forever  answer- 
able for  even  his  own  default;  further,  in  no  case  is  he  answerable  for 
the  default  of  his  predecessor  before  his  i)ossession.  Neither  equity  nor  law 
4]emands,  that  any  greater  burden  should  be  placed  upon  him  than  that 
indicated;  any  heavier  one  would  encourage  the  purchase  of  surface  over 
{•oal  mines  for  si)eculation  in  future  law  suits.  We  cannot  concur  in  the 
argument  that  plaintiffs  could  have  had  no  cause  of  action  antedating  their 
deed.  By  their  conveyance  there  passed  to  them  all  the  rights  of  their 
grantor.  If  the  cause  of  the  injury  was  within  six  years,  although  at  the 
date  of  the  deed  the  damage  was  not  susceptible  of  computation,  yet 
afterwards  became  so  by  the  subsidence  of  the  surface,  their  right  to  sue 
was  then  fixed,  a  right  which,  from  the  nature  of  the  case,  could  not  have 
had  more  than  a  doubtful  existence  before  the  actual  damage  occurred." 

"When  the  right  to  sufficient  supiwrt  has  been  violated,  the  cause  of 
action,  it  is  true,  arises,  but  the  owner  in  possession,  when  the  conse- 
quences follow,  is  the  one  who  suffers.  There  may,  in  the  interval,  have 
been  several  owners,  none  of  whom  sustained  damage  except  the  last;  he 
alone  has  the  right  to  sue,  because  to  him  only  has  passed  the  right  to 
enforce  by  suit  the  collection  of  a  damage  occurring  during  his  possession. 
Until  they  actually  occur,  no  one  can  tell  when  they  will  occur,  or  that 
they  ever  will.  Each  grantee  has  the  right  to  presume  that  the  subjacent 
owner  has  performed  his  legal  duty,  and  the  price,  while  probably  some- 
what depreciated  by  the  possible  risk,  is  not  fixed  on  a  presumption,  that 
his  land  will  subside  because  of  any  special  failure  in  duty  on  the  part 
of  him  who  has  taken  out  the  coal. 

"There  is  some  evidence  tending  to  show  that  the  'cave  In'  was  because 
of  work  within  six  years  by  defendant,  in  the  Mammotji  seam,  the  first 
stratum  of  coal  below  the  surface;  also  evidence  tending  to  show  very 
recent  mining  in  the  Wharton  seam,  the  next  one  underneath  the  Mammoth, 
and  that  from  one  or  the  other  cause,  or  from  both  combined,  the  sub- 
sidence was  caused.    On  the  whole  case  we  deduce  these  propositlops : 

"1.  If  the  failure  to  furnish  sufficient  support  to  the  surface  was  from 
mining  either  by  defendant  or  his  predecessors,  more  than  six  years  before 
suit,  the  action  is  barred  by  the  statute  of  limitations. 

"2.  The  right  to  sue  passes  to  the  surface  owner  who  is  in  possession 
when  the  subsidence  occurs,  without  regard  to  the  date  of  his  conveyance ; 
this  right  is  barred  by  the  statute  of  limitations  if  the  cause  of  the  sub- 
sidence arose  more  than  six  years  before  suit  brought. 

"8.  Even  If  the  main  body  of  the  coal  under  plaintiff's  land  has  been 
mined  out  more  than  six  years  before  suit  brought,  yet,  if  defendant  has 
done  additional  mining  by  removal  of  coal  left  in  previous  work,  or  by  rob- 
bing of  pillars  within  six  years  before  suit,  and  without  such  additional 
mining  the  surface  would  not  have  subsided  during  plaintiff's  occupancy. 
yet  if  such  additional  work  or  mining  hastened  tlie  result,  the  defendant  Is 
answerable  in  damages  therefor. 
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"4.  If  defeudant,  by  mining  within  six  years  another  underlying  seam  (the 
Wharton),  whereby  the  pillars  and  support  left  In  the  seam  above  (the 
Mammoth),  which  otherwise  would  have  been  sufficient  support  to  the 
surface,  have  been  rendered  insufficient,  and  the  'cave  in'  occurred,  defend- 
ant is  answerable  to  plaintiff  in  damages. 

*T>.  If  i»laintlffs  be  entitled  to  recover,  their  measure  of  damages  is  the 
actual  loss  they  have  sustained  to  their  land,  including  the  building  there- 
on, by  reason  of  the  'cave  in.'  The  difference  in  the  market  value  before 
and  after  the  injui*y  in  this  class  of  cases  is  not  the  true  rule;  in  this 
case,  under  the  evidence,  i>erhaps  it  worked  no  injustice,  but  in  many 
cases  it  would  do  so." 

Matuljjs  r.  Philadelphia  cC  Reading  Coal  d  Iron  Co.,  201  Pa.  70,  50  Atl. 
iS23  (1002).  Where  the  owner  of  land  conveys  it  to  another,  reserving  the 
minerals,  and  afterwards  in  mining  under  adjacent  land  so  conducts  its 
operations  that  the  surface  subsides  and  causes  the  surface  of  the  land 
previously  conveyed  to  crack  and  open.  It  is  liable  for  the  injuries  resulting 
from  the  withdrawal  of  lateral  sui)port.  irrespective  of  provisions  In  the 
conveyance  relieving  it  from  obligations  of  surface  support. 

"The  case  is  one  of  injury  resulting  to  a  land  owner  from  the  withdrawal 
of  lateral  support  by  an  adjoining  owner  in  its  mining  operations  on  its 
own  land.  The. plaintiff  was  entitled  to  the  natural  lateral  support  of  her 
ground,  and,  if  the  same  was  withdrawn  by  her  neighbor  in  mining  opera- 
tions on  its  own  land,  for  any  injury  to  her  lots  resulting  from  the  with- 
drawal of  such  support,  compensation  must  be  made.  The  right  to  such 
lateral  support  is  an  absolute  one,  and  the  adjoining  owner  who  withdraws 
it,  whether  negligent  or  not,  in  excavating  or  mining  his  land,  is  liable  for 
injuries  resulting  to  his  neighbor's  ground." 

•'As  this  absolute  right  to  lateral  support  is  limited  to  the  land  itself  in 
its  natural  condition,  there  can  be  no  recover^'  for  injuries  to  buildings  or 
improvements  resulting  from  the  withdrawal  of  such  support,  in  the 
absence  of  proof  of  negligence  or  carelessness  In  excavating  or  mining  on 
the  adjoining  land." 

"So  far  as  the  buildings  of  the  appellee  are  concerned — and,  for  that 
matter,  her  land  Itself — nothing  can  be  found  in  the  testimony  showing 
negligence  or  carelessness  by  the  appellant.  Nothing  that  it  did  on  its 
own  land  in  its  mining  oi>erations  indicates  any  negligence  or  want  of 
care  towards  its  neighbor,  and  it  could  not  reasonably  have  anticipated 
that,  even  if  it  failed  to  properly  support  its  own  surface,  the  peculiar 
injury  complained  of  would  result.  Negligence  or  want  of  due  care  In 
withdrawing  lateral  support  in  excavating  or  mining  on  adjoining  lana. 
for  which  there  is  liability  for  injury  to  a  neighbor's  buildings,  means 
positive  negligence  or  manifest  want  of  due  care  in  the  excavations  or 
mining  so  far  as  they  affect,  or  are  likely  to  affect  adjoining  improvements." 

Pantall  r.  Roehester  d  PitUlurg  Coal  d  Iron  Co.,  204  Pa.  158,  53  Atl. 
751  (1902),  affirming  18  Pa.  Super.  Ct.  341  (1001).  "It  was  held  in  Noonan 
v.  Pardee,  200  Pa.  474,  50  Atl.  2.^)5,  that  where  there  has  been  a  horizontal 
division  of  land,  and  the  owner  of  the  subjacent  estate  removes  coal  or 
other  mineral  without  leaving  sufficient  support,  in  consequence  of  which 
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the  Hiirface  siukB,  the  cause  of  actiou  is  the  removal  of  the  coal,  not  the 
hiilisideuce  of  the  surface,  which  is  only  cousequeuce  and  evidence  of  the 
wrongful  act  of  removal.  The  subject  Is  one  of  Inherent  difficulty.  On  the 
cnc  hand  the  surface  owner  may  suffer  no  actual  damag:e,  and  he  in  entire 
ignorance  of  any  invasion  of  his  rights  until  the  staaite  of  limitations 
has  barred  his  remedy.  On  the  other  hand,  the  mine  owner,  u.*«ing  every 
care,"  may  be  called  ui)on  to  respond  to  a  claim  of  damages  occurring  years 
after  his  oi)erntlons  have  ceased,  his  evidence  lost,  and  his  Uabilty  made 
doubtful  by  other  Intervening  causes.  No  rule  can  be  framed  which  may  not 
at  times  inflict  great  hardship  on  one  party  or  the  other.  Courts  of  the 
highest  authority  have  differed  on  the  rule  to  be  adopted.  In  Noonan  v. 
Pardee  the  subject  was  most  carefully  considered,  and  the  rule  followed 
which  seemed  to  rest  on  the  soundest  principles,  and  to  be  in  accord  with 
the  best  authorities." 

Where  in  an  action  against  a  coal  company  to  recover  damages  for  sub- 
sidence of  surface  the  case  is  tried  in  the  court  below  and  argne<l  Jn  the 
superior  court,  on  the  theory  that  the  cause  of  action  was  the  subsidence 
of  the  surface,  and  not  the  removal  of  the  coal,  and  the  defendant  in  the 
common  pleas,  who  has  the  appellant  in  the  superior  court,  acquiesces  in 
this  theorj',  and  makes  no  attempt  to  assert  the  correct  rule  as  subsequently 
established  in  Noonan  v.  Pardee,  that  the  removal  of  the  coal  was  the 
cause  of  action,  he  has  no  standing  on  an  api)eal  from  the  superior  to  the 
supreme  court  to  assert  the  corre<t  rule. 

In  such  a  case,  where  an  owner  of  sixty  acres  of  land  institutes  a  suit 
against  the  owner  of  coal  under  the  land  to  recover  damages  for  a  sub- 
sidence of  the  surface  due  to  alleged  Improper  mining,  and  in  his  state- 
ment limits  his  claim  to  only  twenty-nine  acres  of  the  sixty  acres,  and 
notifies  the  defendant  that  he  will  claim  damages  for  the  injury  to  twenty- 
nine  acres  np  to  the  date  of  the  trial,  and  at  the  trial  he  recovers  a  verdict 
on  which  judgment  is  entered,  he  may  subsequently  maintain  an  action 
to  recover  damages  for  injuries  to  the  other  thirty-one  acres,  where  it 
appears  that  surface  indications  of  subsidence  of  the  surface  of  the  thirty- 
one  acres  began  between  the  date  of  the  institution  of  the  first  action  and 
the  trial  of  the  first  action,  although  there  had  been  no  mining  after  the 
date  of  the  institution  of  the  first  action. 

Touffhioffhcnu  River  Cool  Co.  v.  AUeghcny  Nat.  Dank,  211  Pa.  319,  I'O 
Atl.  024,  CO  L.  R.  A.  €37  (1905).  The  defendant  being  the  owner  of  the  coal 
underlying  a  tract  of  land  sold  the  same  to  the  plaintiff  and  gave  it  an 
obligation,  conditioned  to  "well  and  truly  protect  and  Indemnify  said  Y. 
n.  C.  Co.  from  any  liability  from  any  damage  which  may  result  to  the 
surface  ♦  ♦  •  or  to  improvements  thereon,  by  reason  of  the  skillful 
and  careful  mining  and  taking  away  of  the  said  coal."  The  owner  of  the 
surface  sued  the  plaintiff  for  injuries  arising  from  the  subsidence  of  the 
surface,  and  recovered  verdict  and  judgment  therefor.  The  plaintiff  then 
brought  this  suit  on  the  bond  of  indemnity,  alleging  that  it  had  mined  In 
a  skillful  and  careful  manner,  etc.  Defendant  demurred  on  the  ground 
that  the  admission  that  there  had  been  a  recover^'  by  the  surface  owner 
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was  an  admission  that  plaintiff  had  not  used  all  ordinary'  precautions  In 
{giving  proper  support  to  the  surface.  The  demurrer  was  not  sustained. 
"We  are  of  opinion  that  the  words  'skillful  and  careful  mining*,  used  in 
Ihe  defendants*  obligation  of  February  29,  1892,  relate  to  the  manner  of 
working  the  coal,  and  do  not  impose  upon  the  plaintiff  company  in  operating 
the  coal  the  duty  of  lea\ing  proper  and  sufficient  supports  for  the  surface. 
If,  therefore,  the  plaintiff  exercise  care  and  skill  in  its  mining  operations 
it  may  mine  and  remove  all  the  coal,  and  the  defendants  must  indemnify 
the  company  against  any  damage  resulting  from  injury  to  the  surface 
which  it  may  be  compelled  to  pay  the  surface  owner."  Brown  and  Dean. 
J.  J.,  dissent. 

Madden  v,  Lehigh  Valley  Coal  Co,,  212  Pa.  63,  61  Atl.  559  (1905).  The 
owner  of  land  conveyed  it,  reserving  the  minerals  with  the  right  to  mine 
and  take  away  the  same  "without  making  any  compensation  ♦  •  • 
for  any  effect  upon  or  injury  to  the  said  lot  or  piece  of  ground  or  the 
surface  thereof  •  ♦  ♦  or  to  the  buildings  thereon  erected,  in  conse- 
quence of  mining."  This  relieved  the  grantee  of  the  obligation  of  surface 
support,  the  rule  as  to  which  has  no  application  where  the  same  person  is 
the  owner  of  both  estates,  nor  where  by  contract  the  parties  have  coven- 
anted for  a  different  rule;  It  makes  no  difference  that  the  failure  to  support 
arose  from  negligent  mining.  An  allegation  of  negligence  raises  an  im- 
material issue. 

Rahe  r.  Shoenherffer  Coal  Co,,  213  Pa.  252,  62  Atl.  854,  3  L.  R.  A.  (N. 
^^.)  782,  5  A.  &  E.  Ann.  Gas.  216  (1906).  In  an  action  of  trespass  by  the 
owner  of  the  surface  of  land  against  a  mining  company,  which  in  mining 
the  coal  has  failed  to  leave  sufficient  support  for  the  surface,  and  has 
destroyed  five  springs,  the  measure  of  damages  is  the  permanent  depreda- 
tion of  the  value  of  the  farm  caused  by  the  destruction  of  the  springs.  The 
springs  cannot  he  valued  as  independent  pieces  of  property,  but  as  elements 
going  to  make  the  value  of  the  farm  as  a  whole. 

If,  in  such  a  case,  it  appears  that  the  loss  of  one  spring  was  supplied 
by  piping  water  from  another,  the  damage  in  so  far  as  that  particular  one 
is  concerned  is  the  cost  of  piping. 

Miles  V.  Pennsiflvania  Coal  Co.,  214  Pa.  544,  63  Atl.  1032  (1906).  The 
owner  of  a  tract  of  land  made  a  lease  to  defendant  of  all  merchantable 
coal  in  the  property  that  could  be  worked,  "together  with  the  right  to  mine 
and  remove  said  coal  in  said  veins  until  all  the  merchantable  coal  has 
been  mined  and  removed  from  said  veins  on  said  hereby  leased  premises.*' 
It  provided  for  the  method  of  mining,  the  royalty  and  method  of  payment, 
etc..  and  contained  this  clause:  "And  it  is  hereby  further  agreed  that  the 
said  lessee  shall  not  be  liable  for  any  falling  in  of  any  part  or  parts  or  all 
of  the  surface  of  the  said  hereby  demised  premises  In  consequence  of  the 
mining  and  removing  of  all  of  the  said  coal,  and  the  said  lessors  shall 
Indemnify  the  lessee  against  any  liability  for  any  falling  in  of  any  surface 
of  any  lots  in  said  demised  premises,  the  surface  of  which  may  have  been 
sold  by  said  lessors."  It  further  provided  that  "if  said  lessors  may  wish  at 
any  time  to  have  more  pillars  left  in  the  mines  than  it  appears  to  be  the  ta- 
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tentlou  of  the  said  lessee  to  leave,  or  that  said  lessee  may  have  left  lu 
similar  workings  in  said  hereby  demised  premises  the  said  lessors  may, 
by  written  notice  to  said  lessee,  designate  where  and  in  what  manner  such 
pillars  are  to  be  left" 

On  a  bill  to  restrain  defendant  from  mining  all  the  coal  without  pro- 
vision for  surface  support,  the  court  below  refused  a  preliminary  injunc- 
tion. The  appellate  court  held  that  this  was  not  a  case  for  such  an  injunc- 
tion and  declined  to  express  an  opinion  on  the  merits. 

Weaver  v.  Bertoind-White  Coal  Co.,  21G  Pa.  195,  65  AU.  545  (1907).  The 
owner  of  a  tract  of  land  granted  all  the  merchantable  coal  underlying  it, 
excepting  five  acres  "of  the  *D'  bed  of  coal  underlying  the  buildings  and 
springs",  "with  the  right  to  mine  and  carry  away  all  the  said  coal  and 
with  all  the  mining  rights  and  privileges  necessary  or  convenient  to  such 
mining  and  removal  of  the  same."  This  did  not  constitute  a  waiver  of 
the  right  of  surface  support  under  all  of  the  tract  not  excepted  as  above. 
"If  the  grantor  had  conveyed  all  the  coal  underlying  the  entire  tract  with- 
out any  reservation,  it  must  be  conceded  that  the  owner  of  the  superin- 
cumbent strata  would  be  entitled  to  surface  support.  The  fact  that  he 
cut  down  the  grant,  reserving  five  acres  for  which  no  compensation  was 
paid  and  no  title  conveyed,  cannot  be  construed  to  mean  that  appellee  is  in 
worse  position  in  so  far  as  his  right  to  surface  support  is  involved,  than 
if  the  five  acres  had  been  included  in  the  grant  and  compensation  received 
therefor.  It  is  clear  that  api)ellee  did  not  by  express  grant,  nor  by  neces- 
sary implication,  nor  by  any  covenant  contained  in  the  deed  of  conveyance, 
waive  the  right  to  surface  support." 

"The  rule  is  settled  that  the  measure  of  damages  for  permanent  and 
irremedial  injuries  to  land  caused  by  failure  to  give  surface  support  1h 
the  actual  loss  in  the  depreciation  of  the  value  thereof.  The  permanence 
of  the  injury  is  the  test  for  the  application  of  the  rule :  Noonan  v.  Pardee, 
200  Pa.  474,  50  Atl.  255,  80  Am.  St.  Rep.  722,  55  L.  R.  A.  410.  If  the  injury 
is  reparable  the  cost  of  repairing  may  be  recovered,  and  if  the  cost  of 
repairing  is  greater  than  the  diminution  in  the  market  value,  the  latter 
is  the  true  measure  of  damages.  In  all  such  cases  just  compensation  for 
the  loss  sustained  by  the  trespass  is  what  the  injured  party  is  entitled  to 
recover.  When  the  injury  is  permanent  the  measure  of  damages  is  the 
difference  in  market  value  before  and  after  the  injury."  Where  the  injury 
consists  of  the  destruction  of  springs,  they  cannot  be  valued  as  independent 
pieces  of  property,  but  only  as  elements  going  to  make  up  the  value  of  the 
land.  Where  the  destruction  of  springs  has  been  occasioned  by  mining 
and  removing  coal  which  the  lessee  had  a  right  to  remove  in  the  usual 
course  of  his  mining  operation,  the  owner  of  the  surface  has  no  right  to 
complain;  but  it  is  otherwise  where  the  destruction  of  the  spring  results 
from  the  removal  of  the  pillars  which  provided  surface  support,  thus  caus- 
ing a  subsidence  thereof,  and  breaks  in  the  strata  which  destroyed  the 
springs.  If  the  evidence  is  conflicting  as  to  which  of  the  two  was  the 
cause  of  the  destruction  of  the  springs,  the  case  is  for  the  jury. 


638  THE   LAW  OF  MINES  AND  MINING. 

Miles  r.  PennHiflvania  Coal  Co,,  217  Pa.  449,  G(i  Atl.  704,  10  A.  &  E.  Ana. 
Cas.  871  (11>07).  The  court  Lelow  baviug  granted  a  permanent  injunction 
(see  Miles  v.  Pennsylvania  Coal  Co.,  214  Pa.  544,  03  Atl.  1032),  its  Judgment 
is  affirmed.  "It  is  settled  law  in  this  state  that,  in  the  ah^nce  of  a  contract 
providing  the  contrarj*,  the  owner  of  the  mineral  estate  in  a  tract  of  land 
owes  a  duty,  ex  Jure  naturae,  to  the  owner  of  the  superincumbent  estate 
of  absolute  support  to  the  surface.  The  ow  er  of  the  coal,  like  the  owner 
of  the  surface,  has  an  estate  in  land,  but  the  former  holds  his  subject  lo 
the  rij^ht  of  the  latter  to  demand  that  he  do  no  injury  to  the  surface  by 
removing  the  coal.  As  we  have  said  in  a  former  case,  the  owner  of  the 
mineral  must  supiwrt  the  surface  if  it  requires  every  iK)und  of  coal  to  ne 
left  in  place  for  that  purpose.  There  can  be  no  doubt  that  such  are  the 
reclju-ocal  ri.srhts  of  the  owners  of  the  surface  and  of  the  mineral  estate 
ii»  this  commonwealth.  The  several  cases  of  this  court  on  the  subject  con- 
clrsively  determine  the  question. 

"While,  however,  the  owner  of  the  surface  is  entitled  as  of  natural 
ri^ht  to  its  support  by  the  owner  of  the  subjacent  mineral  estate.  It  is 
equally  well  settled  that  the  connnon  owner  of  both  estates,  or  the  owner 
of  the  fee  simple  title  to  flie  tract  of  land,  may  by  contract  relieve  the 
owner  of  the  mineral  estate  from  any  duty  to  support  the  surface  and  from 
liability  for  any  injury  or  damage  done  to  it  by  mining  and  removing  all 
the  mineral.  Being  the  common  owner  of  the  whole  title  and.  therefore, 
having  the  Jus  disponendl,  he  may  make  any  legal  disposition  of  the 
property  he  may  desire.  He  may  sell  the  coal  and  rettiln  the  surface,  or 
he  may  sell  the  surface  and  retain  the  coal.  In  selling  or  leasing  the  coal, 
he  may  ^rant  such  rights  to  the  vendee  or  lessee  as  either  may  desire  or 
deom  proper  or  necessary  to  remove  the  entire  body  of  coal,  as  well  as  such 
rights  in.  through  or  over  the  surface  as  may  be  necessary  for  the  same 
purpose.  In  other  words,  having  the  absolute  dominion  over  the  property 
he  may  grant  such  rights  therein  and  thereto  as  may  be  agreed  upon  and 
are  stipulated  for  in  the  contract.  This  naturally  and  logically  follows 
from  his  ownership  of  the  fee  simple  title  to  the  property." 

"The  contract  grants  in  terms  all  the  coal,  with  the  right  to  mine  and  re- 
move it.  The  surface  rights,  it  will  be  observed,  are  unlimited  and  substan- 
tially confer  authority  upon  the  lessee  to  use  the  surf  ace  to  the  exclusion  ef 
its  owners.  The  rights  of  the  lessee  company  to  the  surface  could  scarcely  be 
greater  if  the  lessors  had  granted  it  the  fee  during  the  continuance  of  the 
mining  operations.  These  stipulations  show  the  intention  of  the  parties 
in  entering  into  the  contract,  and  that  the  manifest  purpose  on  the  part 
of  the  lessors  was  to  realize  upon  the  entire  mineral  estate 

"In  addition  to  the  intention  of  the  lessors,  thus  clearly  disclosed,  that 
the  lessee  should  mine  and  remove  all  the  coal  without  regard  to  the  injury 
done  the  surface,  it  is  specifically  covenanted  in  the  agreement  as  follows : 
•It  is  hereby  further  agreed  that  the  said  lessee  shall  not  be  liable  for 
any  falling  in  of  any  part  or  parts  or  all  of  the  surface  of  the  said  hereby 
demisted  premises  in  consequence  of  the  mining  and  removing  of  all  of  the 
said  coal,  and  the  said  lessors  shall  indemnify  the  said  lessee  against  any 
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liability  for  any  falling  in  of  any  surface  of  any  lots  on  said  demiseil 
premises  tbe  surface  of  which  may  have  been  sold  by  said  lessors/  Here 
is  an  express  covenant  by  the  lessors  not  only  relieving  the  lessee  from 
injury  to  the  surface  in  consequence  of  the  mining  operations  in  removing 
all  the  coal,  but  also  indemnifying  the  lessee  against  liability  for  injury 
that  may  be  done  to  the  surface  of  any  lots  which  may  be  owned  by  other 
persons  than  the  lessors.  Read  in  connection  with  the  stipulations  in  the 
lease  granting  the  right  to  remove  all  the  coal,  this  covenant  against 
liability  for  injury  to  any  part  of  the  surface  arising  from  the  act  of 
mining  and  removing  all  of  the  coal  is  conclusive  against  the  contention  of 
tbe  lessors  that  the  lessee  is  re(]uired  under  the  letise  to  leave  pillars  or 
any  part  of  the  coal  for  the  supiwrt  of  the  surface." 

The  provision  which  gave  the  lessors  the  right  to  examine  the  mine  and 
designate  what  pillars  should  be  left  did  not  prevent  the  removal  of  the 
piilart;.  Its  purix)8e  was  to  enable  the  lessors  to  ascertain  whether  the 
oi)erati()ns  were  being  conducted  so  that  all  the  merchantable  coal  couid 
be  removed.  "Had  the  pillars  been  removed  or  an  insufficient  number  of 
pillars  I  een  left  in  the  progress  of  the  mining,  it  is  apparent  that  it  would 
have  greatly  diminished  tbe  quantity  of  coal  which  could  have  been  re- 
moved from  the  mine,  and  consequently  the  amount  of  royalty  which 
\h^  lessors  would  have  received.  It  was  therefore  necessary  that  the 
lessors  secure  their  interests  by  a  provision  in  the  contract  that  they 
might,  at  an^'  time  during  the  progress  of  the  mining,  require  the  lessee 
to  protect  tbe  mine  by  additional  pillars  of  such  extent  and  in  such 
locality  as  the  lessors  might  designate.  This  was  the  manifest  purpose 
of  the  clause  in  question.  After  all  the  coal,  except  the  pillars,  had  been 
mined,  and  the  pillars  were  no  longer  needed  to  protect  the  mine  and  the 
mining  operations,  the  lessee  was  authorized  by  the  contract  to  remove 
them  and  account  to  the  lessors  for  the  royalty.'' 

TUchJer  r.  Pennsylvania  Coal  Co,,  218  Pa.  82,  66  Atl.  988  (1907).  **The 
alleged  causes  of  the  injury  to  the  plaintifTs  surface  were  not  only  t;he 
withdrawal  of  proper  supports  for  the  surface  within  six  years  of  bringing 
the  suit,  but  also  the  negligent  mining  of  the  coal  within  the  same  time. 
If  either  or  lK>th  of  these  causes  were  sustained  by  the  testimony  the  plain- 
tiff was  entitled  to  recover :  Pringle  v.  Vesta  Cool  Co.,  172  Pa.  438.  The 
court  instructed  the  Jury  that  the  cause  of  action  i^rose,  not  when  the  cave 
or  subsidence  took  place,  but  when  the  support  of  the  surface  was  so 
weakened  that  It  might  fall,  and  told  them  that  the  cause'  must  have 
occurred  within  six  years  of  bringing  the  suit.  He  further  instructed  them 
that  if  there  was  work  In  the  mines  directly  beneath  the  plaintiffs  surface 
which  caused  the  weakening  of  the  supports  to  the  surface  within  six 
years  the  plaintiff  could  recover  for  injury  to  the  land  and  the  improve- 
ments thereon.  He  also  instructed  them  that  the  plaintiff  was  entitled 
to  lateral  fi^upport  of  the  surface  in  its  natural  state  and  that  she  could 
recover  compensation  for  the  surface  in  its  natural  state  only  if  the  cave 
or  subsidence  was  caused  by  taking  away  the  lateral  support.  It  is,  there- 
fore, clear  that  the  Judge  was  accurate  in  his  statements  of  the  law  as 
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applicable  to  the  case.  Under  this  charge  the  plaintiff  was  entitled  to 
recover  if  she  showed  to  the  satisfaction  of  the  jury  that  the  coal  beneath 
her  surface  had  been  removed  or  that  there  had  been  negligent  mtning 
of  the  coal  which,  in  either  or  both  instances,  resulted  in  injury  to  the 
plaintiffs  surface  and  the  buildings  thereon;  and  was  entitled  to  reoover 
for  the  injury  done  the  surface  in  its  natural  state  only  if  such  injury  was 
caused  by  failure  to  give  lateral  support. 

"As  appears  by  the  evidence,  the  plaintiff's  predecessors  in  title  since 
1871  were  the  owners  of  the  surface  and  not  of  the  coal.  One  of  these 
parties  in  the  plaintifTs  chain  of  title,  Livingston,  conveyed  the  property 
in  1887,  excepting  the  coal,  and  reserving  the  right  to  remove  it  without 
liability  for  damages.  At  no  time,  so  far  as  the  evidence  discloses,  did 
Livingston  have  title  to  the  coal.  The  exertion,  therefore,  in  his  deed 
amounted  to  nothing,  and  the  defendant  company,  which  was  a  stranger 
to  his  title,  could  not  protect  itself  by  the  reservation  to  Livingston  of  the 
right  to  remove  the  coal." 

Berkey  v.  Berwind-White  Coal  Min.  Co.,  220  Pa.  65,  69  Atl.  329  (1906). 
Plaintiff  conveyed  to  defendant*s  grantor  all  the  coal  and  other  minerals, 
except  the  limestone,  underlying  a  farm  of  119  acres,  "with  all  the  mining 
rights  and  privileges  necessary  or  convenient  to  such  mining  and  removal 
of  the  same."  Defendant  removed  the  coal  from  one  seam  under  half  of 
the  farm  without  leaving  pillars  or  other  supports.  As  a  result  the  surface 
subsided  in  several  places,  and  the  springs  of  water  on  the  land  ceased 
flowing.  The  plaintiff  filed  a  bill  in  equity  to  enjoin  the  defendant  from 
removing  the  pillars  yet  remaining,  so  as  to  cause  subsidence  of  the  surface. 
The  court  below  granted  an  injunctioon,  and  this  was  held  to  be  error. 

"The  right  to  surface  support  was  not  expressly  waived  in  the  deed  of 
conveyance,  and,  therefore,  the  owner  of  the  surface  is  entitled  to  the 
benefit  of  the  rule  which  imposes  upon  the  underlying  or  mineral  estate 
the  servitude  of  sufficient  support  to  the  upper  or  superincumbent  strata: 
Weaver  v.  Berwind-White  Coal  Co.,  216  Pa.  195,  65  Atl.  545.  This  is  the 
settled  rule  of  law  in  Pennsylvania,  and  nothing  said  or  decided  in  the 
present  case  is  intended  to  weaken  or  modify  it.  Each  party  to  this  pro- 
ceeding stands  upon  certain  legal  rights  and  the  principal  inquiry  must  be 
whether  the  appellee,  under  the  facts  produced  at  the  hearing  in  the  court 
below,  is  in  a  position  to  ask  a  court  of  equity  to  interfere  by  injunction. 
No  general  and  unbending  rule  can  be  laid  down  in  such  cases.  Much 
depends  upon  the  facts  of  each  particular  case.  Of  course,  if  the  injury 
complained  of  is  irreparable  so  that  it  cannot  be  adequately  compensated 
in  damages,  or  if  the  act  intended  to  be  committed  is  in  the  nature  of  a 
trespass,  or  tort,  or  if  the  wrong  sought  to  be  redressed  amounts  to  a 
nuisance,  which  by  reason  of  the  persistency  with  which  it  is  r^>eated. 
threatens  to  become  permanent,  courts  of  equity  will  interfere  by  injonc^ 
tlon  to  prevent  such  wrongs:  Oommonwealth  ▼.  Railroad  Go.,  24  Pa.  150; 
Stewart's  Appeal,  56  Pa.  413;  Allison's  Appeal,  77  Pa.  221;  Bitting*H 
Appeal,  106  Pa.  517 ;  Walters  v.  McElroy,  151  Pa.  549.  The  present  case 
does  not  come  within  the  reason  or  spirit  of  the  rule  announced  in  these 
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cases.  Under  the  facts  of  the  case  at  bar  it  cannot  be  successfully  con- 
tended that  the  injury  is  irreparable,  at  least  in  the  sense  that  it  cannot 
be  adequately  compensated  in  damages  and  certainly  the  mining  and  re>- 
moTing  of  coal  by  the  i)arty  who  owns  it  and  has  the  right  to  remove  it, 
and  whose  operations  are  conducted  by  the  most  ai^roved  methods  known 
in  mining  operations,  cannot  be  said  to  be  a  trespass,  or  tort,  or  nuisance, 
within  the  meaning  of  the  rule  of  the  above  cited  cases  in  which  equitable 
relief  has  been  granted." 

"If  the  threatened  injury  is  of  an  irreparable  character  which  could  not 
be  compensated  in  damages  by  an  action  at  law;  or  if  buildings  or  other 
permanent  improvements  would  be  endangered;  or  if  overlying  strata 
of  coal,  or  other  mineral  estate,  would  be  seriously  and  permanently  dis- 
turbed or  displaced,  by  the  mining  of  all  the  coal,  it  is  clear  equity  would 
in  proper  case  intervene  to  restrain  such  acts,  even  before  the  injury  had 
been  done.  But  none  of  these  conditions  are  shown  to  exist  in  the  present 
case."    Mestrezat,  J.,  dissented. 

Dignan  v.  AUoona  Coal  d  Coke  Co.,  232  Pa.  300,  71  Atl.  845,  128  Am. 
St.  Rep.  812  (1000).  A  deed  conveying  all  the  coal  and  other  minerals 
under  a  tract  of  land  contained  the  following  provisions:  ''And  the  said 
party  of  the  second  part  is  hereby  granted  the  full  and  exclusive  privilege, 
right  and  liberty  of  entering  at  will  upon  said  land  and  searching  for, 
quarrying  and  mining,  raising,  delivering,  taking  and  carrying  away  said 
coal  and  other  minerals,  such  mining  operations  however*  are  not  to  inter- 
fere with  the  surface  of  said  land,  which  the  said  party  of  the  first  part 
reserves  and  is  not  conveyed  by  these  presents,  excepting  the  right, 
privilege  and  liberty  which  is  hereby  granted  to  the  said  party  of  the 
second  part  of  sinking  a  shaft  on  said  premises  for  an  air  passage  or  open- 
ing into  such  mines  as  may  be  opened  and  used  thereon,  also  the  right 
and  privilege  of  sinking  a  shaft  for  the  purpose  of  pumping  out  and  up 
such  water  as  may  Interfere  with  the  mining  operations  upon  said  land, 
with  the  privilege  of  erecting  thereon  such  building  or  buildings  as  may 
be  necessary  and  incident  to  said  pumping  of  water  from  said  mines  the 
air  and  water  passages  referred  to  above  are  not  to  be  erected  or  opened 
within  two  hundred  yards  of  the  house  and  bam  on  the  premises  herein 
described;  the  said  party  of  the  second  part  to  have  free  ingress,  egress 
and  regress  through  and  underneath  said  premises  for  the  purpose  of 
mining,  removing,  shipping  and  transporting  said  coal  and  other  minerals; 
and  all  of  the  said  rights,  liberties  and  privileges  to  be  used  and  exercised 
without  any  liability  for  damages  arising  or  resulting  from  the  use  and 
exercise  of  the  same  as  aforesaid."  It  was  held  that  the  last  clause  was 
not  a  waiver  of  the  right  of  surface  support.  "In  Pennsylvania  the  nile  has 
always  been  that  in  a  grant  of  all  the  coal  underlying  a  tract  of  land,  the; 
grantor,  in  the  absence  of  an  express  waiver,  or,  which  is  the  same  thing, 
the  use  of  words  which  by  necessary  implication  mean  a  waiver,  is 
entitled  to  have  his  surface  reasonably  supported  by  the  coal  stratum 
granted.  •  ♦  ♦  it  has  been  uniformly  held  that  the  grant  of  all  the 
coal  does  not  afTect  the  rule  which  imposes  the  servitude  of  surface  support 
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upon  uuderlying  strata.  *  *  *  Xbe  release  of  damages  in  the  coveo- 
aut  relied  on  refers  to  the  proper  exercise  of  the  mining  rights  and 
privileges  in  the  development  and  operation  of  the  mines  and  have  (has) 
no  bearing  upon  or  relation  to  the  rule  of  law  requiring  surface  support.** 

IHIU  v.  PlumviUe  Railroad  Co.,  222  Pa.  516,  71  Atl.  1072  (1909).     See 
this  case  on  page  245,  at>ove. 

KcUcrt  V,  Rochester  d  Pittshurgh  Coal  d  Iron  Co,,  226  Pa.  27,  74  Atl. 
780  (1909).  A  conveyance  of  all  the  coal  underlying  the  land  of  the 
grantor  conferred  the  right  of  ingress  and  egress  for  the  purpose  of  search- 
lug  for,  mining,  manufacturing  and  preparing  the  coal  for  market,  storing, 
removing  and  transporting  the  same,  and  also  the  right  to  build  roads  and 
drains,  and  such  buildings  as  may  be  necessary  and  proper  for  the  work- 
ing of  the  mines,  and  the  right  to  deposit  waste  material  upon  the  surface^ 
and  also  provided  that  the  grantor  released  "all  and  every  claim  or  claimii 
for  damages  to  the  said  land  caused  by  operating  or  working  of  said  mines 
in  a  proper  manner."  The  owner  of  the  coal  was  held  not  to  be  liable  for 
damages  to  the  surface  by  reason  of  the  removal  of  all  the  coal.  The  only 
liability  which  he  would  liave  would  be  that  which  arose  from  an  improper 
manner  of  operating  or  working  the  mines,  and  the  removal  of  all  the 
coal  is  not  such. 

Such  a  release  of  liability  Ir  binding  upon  subsequent  grantees  of  the 
surface. 

West  Virginia. 

Oriffln  r,  Fairmont  Coal  Co,,  59  W.  Va.  480,  53  S.  E.  24,  2  L.  R.  A.  (N. 
S.)  1115  (1905).  Plalntiir  conveyed  to  defendant  the  coal  underlying  a 
tract  of  land  with  the  right  to  *'excavate  and  remove  all  of  said  coal." 
Held  he  had  no  right  of  surface  support 

Where  a  deed  conveys  the  coal  under  a  tract  of  land  together  with  the 
right  to  enter  upon  and  under  said  land  and  to  mine,  excavate  and  remove 
all  of  it,  there  is  no  implied  reservation  in  such  an  instrument  that  the 
grantee  must  leave  enough -coal  to  support  the  surface  in  its  original 
position.  Such  a  deed  should  be  construed  In  the  same  way  as  oth» 
written  instruments  and  the  intention  of  the  parties  as  manifested  by  the 
language  used  should  govern. 

This  case  is  contrary  to  the  law  as  laid  down  and  accepted  in  every 
other  Jurisdiction.  See  Vol.  1,  p.  676.  (Burgner  v.  Humphreys,  41  Ohio 
St  diO ;  Carlln  v.  Cliappel,  101  Pa.  348 ;  Williams  v.  Hay,  120  Pa.  485,  14 
Ad.  879,  6  Am.  St  Rep.  719 ;  Weaver  v.  Berwind-White  Coal  Co.,  216  Pa. 
105,  66  Atl.  545.)  The  opinion  of  the  majority  denies  the  accepted  doctrine, 
la  the  words  of  the  dissenting  opinion,  "it  demolishes  at  one  fell  blow  the 

entire  system  of  I^^nglii^  afkl  American  law  on  the  subject'* 
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II.    Lateral  Support. 

p.  686. 

Illinois. 

Doiik  BiV8,  Coal  d  Coke  Co,  v.  Sorvro,  135  111.  App.  (533  (1JX)7).  Where 
Bubsideiice  is  occasioned  by  removal  of  the  lateral  support  due  to  luiuinj; 
oi)erations  beneath  the  surface,  there  is  liability  for  injuries  to  artificial 
structures.  Where  the  injury  would  have  resulted  from  the  act  If  no 
buildings  existed  upon  the  surface,  the  act  creating  the  subsidence  is  wrong- 
ful, and  renders  the  owners  of  the  mines  liable  for  all  damages  that  result 
therefrom ,  as  well  to  the  buildings  as  to  the  land  itself.  The  owner  of  the 
premises  being  entitled  to  have  t4iem  intact,  the  measure  of  damages  in 
such  case  is  the  cost  of  restoring  them  to  their  original  state. 

Pennsylvania. 

Matulyn  r.  Philadelphia  ct  Reading  Coal  c(-  Irf)n  Co,,  201  Pa.  70,  50  Atl. 
S23  (1002).    See  this  case  on  page  (m. 

TiHchler  v,  Pennsylvania  Coal  Co,,  218  Pa.  82,  (Mi  Atl.  OSS  (1007).  See 
this  case  on  page  030. 

West  Virginia. 

Alapel  r.  John,  42  W.  Va.  30,  24  S.  K.  (508,  57  Am.  St.  Rep.  S30,  32  L.  R. 
A.  800  (1806).  C>)de  1801,  p.  6(58.  c.  70,  §  7,  provides,  **No  owner  or  tenant 
of  any  land  containing  coal  shall  oi)en  or  sink,  or  dig,  excavate  or  work 
in  any  coal  mine  or  shaft,  on  such  land  within  five  feet  of  the  Hue  dividing 
said  land  from  that  of  another  person  or  persons  without  the  ct)nsent  in 
writing  of  every  i^erscm  Interested  In  or  having  title  to  such  adjoining 
lands  in  possession,  reversion  or  remainder,  or  of  the  guardians  of  any  such 
persons  as  may  be  Infants.  If  any  person  shall  violate  this  section,  he 
shall  forfeit  five  hundred  dollars  to  any  i)erson  injured  thereby  who  may 
sue." 

This  statute  is  constitutional.  It  is  a  proi)er  exercise  of  the  i)olice 
ix)wer. 

The  fact  that  by  the  title  to  defendant's  land  there  is  annexed  to  it  a 
privilege  to  take  coal  from  a  certain  open  bank  on  plaintifTs  land  does  not 
ex<'ept  him  from  the  obligation  of  the  act. 
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p.  689.  Possession  of  the  apex  of  a  vein  within  the  surface 
lines  of  a  claim,  the  owner  of  which  is  entitled  to  extralateral 
rights,  is  possession  of  the  vein  on  its  dip  or  downward  coarse 
outside  of  the  surface  lines  of  the  claim.  The  owner  of  such  a 
vein  may  maintain  an  action  of  trespass  against  one  who  mines 
upon  its  dip,  and  may  recover  damages  for  the  removal  of  ore 
therefrom,  whether  the  trespasser  be  the  owner  of  the  claim 
from  beneath  whose  surface  the  ore  is  taken  or  an  entire  stranger. 

The  courts  of  Colorado,  Indiana  and  Oregon  have  adopted  the 
rule  that,  in  trespass  for  taking  ore  from  the  land  of  another, 
the  measure  of  damages  as  against  an  unintentional  wrongdoer 
is  the  value  of  the  ore  in  the  mine,  but  as  against  an  intentional 
trespasser  it  is  the  value  of  the  ore  without  deduction  for  the 
labor  which  he  has  bestowed  upon  it.  To  this  is  also  to  be  added 
any  permanent  damage  done  to  the  mine  or  the  land.  In  Ala- 
bama, however,  the  unintentional  trespasser  is  held  for  the  value 
of  the  mineral  as  it  lies  in  the  mine  after  being  severed  from 
the  land.  (See  a  note  on  this  subject  in  20  Harvard  L.  R.  227.) 
Double  damages  may  be  recovered  for  willful  trespass  in  Iowa, 
Code  1897,  §  2485 ;  and  trespassing  upon  a  mine  and  taking  ore 
therefrom  is  made  a  misdemeanor  by  Iowa,  Code  1897,  §  4829 ; 
Missouri,  Rev.  St.  1899,  §  8782,  and  Ohio,  Bates  Rev.  St.  190G. 
§  6881. 

A  trespass  is  presumed  to  be  intentional.  The  burden  of  proof 
is  on  the  trespasser  to  show  that  his  act  was  innocent  or  unin- 
tentional. It  is  not  enough  to  show  that  he  did  not  intend  to  com- 
mit a  trespass.  He  must  prove  that  he  did  not  intend  to  do 
the  act  which  amounted  to  a  trespass.  Negligence  in  ascertain- 
ing boundaries  does  not  establish  willfulness,  but  an  intentional 
omission  or  a  reckless  disregard  of  care  does  so.  If  the  minerals 
are  taken  under  a  claim  of  right,  subsequently  determined  not 
to  exist,  the  trespasser  may  nevertheless  be  held  innocent,  if  he 
acted  upon  an  honest  and  well  founded  belief  in  his  claim  of  right 
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which  depended  for  its  existence  solely  on  a  question  of  law. 
The  test  is  not  the  violation  of  law  in  the  light  of  the  maxim 
that  ignorance  of  the  law  does  not  excuse,  but  whether  his 
mistake  was  honest  and  his  action  taken  in  good  faith. 

United  Sutes. 

Argonaut  Min.  Co.  t\  Kennedy  Min.  d  Mill.  Co.,  &4  Fed.  1  (1897).  C.  C. 
N.  D.  Cal.  An  action  for  trespaes  upon  an  unpatented  mining  claim  does 
not  arii^e  under  the  law  of  the  United  States  and  Is  not  removable  from 
a  state  to  a  federal  court  on  that  ground. 

Johnson  v.  C.  d  A'.  W.  Band  d  Qravel  Co.,  30  C.  C.  A.  35,  86  Fed.  261) 
(1898).  7tb  Circ.  The  true  owner  out  of  possession  cannot  maintain 
trespass  or  case  for  injury  to  the  freehold  or  for  the  severance  and  con- 
version of  a  portion  of  the  freehold,  against  one  in  open,  notorious,  ex- 
ezcIuslYe,  adverse  and  hostile  possession  claiming  mider  color  of  title  in 
good  faith. 

Durant  M.  Co.  v.  Percy  Comol.  M.  Co.,  35  C.  C.  A.  252,  93  Fed.  166 
(1899).  8th  Circ.  ''One  who  unintentionally,  and  in  the  honest  belief  that 
he  is  lawfully  exercising  a  right  which  he  has,  enters  upon  the  property 
of  another  and  removes  his  ore,  *  *  *  is  liable  in  damages  for  the 
value  of  the  ore  •  ♦  ♦  in  its  original  place,  and  for  no  more.  He  may 
limit  the  re<'overy  of  the  owner  by  deducting  from  the  value  of  the  ore  at  the 
mouth  of  the  shaft  the  cost  of  miniug  and  transporting  it  to  that  point. 

♦  *  •  But  one  who  wilfully  and  intentionally  takes  ores  from  the 
land  of  another  must  respond  in  damages  to  him  for  the  full  value  of  the 
property  taken,  at  the  time  of  his  conversion  of  it,  without  any  deduction 
for  the  labor  bestowed  or  expense  incurred  in  removing  and  preparing  it 
for  the  market." 

It  is  error  to  charge  the  jury  that  the  trespass  was  willful  and  inten- 
tional, if  the  defendant  was  negligent  in  discovering  the  line  between  his 
property  and  the  plaintiiTs. 

Oolden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  38  C.  C.  A.  228,  97  Fed.  413 
(1899).  8th  Circ.  The  statutory  rule  (Comp.  Taws  Dak.  1887,  (  4603) 
for  the  a«seFsment  of  damages  which  entitles  a  plaintiff  in  the  state  of 
South  Dakota,  whose  property  has  been  there  wrongfully  taken  and  con- 
verted, to  demand  "the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  without  interest,"  provided  the 
action  has  been  prosecuted  with  reasonable  diligence.  Is  properly  applicable 
to  a  suit  brought  to  recover  damages  for  a  wrongful  entry  by  the  defendant 
upon  the  plaintiff's  mining  property  and  for  the  removal  therefrom  and 
conversion  to  the  defendant's  own  use  of  a  large  amount  of  gold  and  silver- 
bearing  ore.  The  form  of  the  action  should  not  deprive  a  plaintiff  of  the 
benefit  of  the  rule,  when  the  action  is  essentially  one  for  the  wrongful 
conversion  of  personal  property,  and  when  no  other  kind  of  damage  is 
recovered. 

Montana  Min.  Co.  v.  8t.  Louia  Min.  d  Mill.  Co..  42  C.  C.  A.  415,  102  Feil. 
430  (1900).    9th  Circ.    Where  the  defendant  in  an  action  of  trespass  com- 
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plains  that  the  verdict  should  not  include  the  value  of  ore  which  it  had 
mined,  but  had  stored  away  under  an  injunction  order,  it  must  show  that 
it  has  returned  such  ore  to  the  phiiutiff  or  tendered  its  return  or  other- 
wise accounted  to  the  plaintiff  for  its  value. 

In  an  action  of  trespass  for  removing  ore  from  a  vein  under  defendant's 
premises,  the  apex  of  which  vein  is  within  the  surface  lines  of  plaintiff's 
claim,  but  which  is  not  the  disc*overy  vein,  the  complaint  is  sufficient  if 
it  allege  ownership  of  all  precious  metals  contained  in  any  vein  or  lode 
of  mineral  bearing  rock,  through  their  entire  depth,  whose  apex  is  within 
the  surface  of  complainant's  claim,  and  that  the  ores  in  controversy  were 
mined  from  a  vein  which  did  so  apex.  The  complaint  need  not  allege  in 
order  to  sustain  his  extra  lateral  lights  the  course  of  the  discovery  vein  or 
the  direction  of  its  dip. 

I'ossession  of  the  a[)ex  of  a  vein  in  the  surface  of  one  claim  is  actual 
IX)sse6sion  of  the  vein  as  it  dips  beneath  the  surface  of  another  claim, 
and  entitles  the  owner  of  the  claim,  in  whose  surface  the  apex  is,  to  main- 
tain an  action  of  treepaps  against  the  owner  of  the  claim  beneath  whose 
surface  the  vein  dips,  for  taking  ore  from  the  vein.  "We  are  able  to  dis- 
cover no  reason  why  the  actual  jiossesslon  of  the  surface  of  a  mining  claim 
does  not  extend  to  all  that  belongs  to  the  claim.  Such  a  possession  is  not 
constructive  but  actual." 

United  States  r,  Homestake  Mitu  Co,,  54  C.  C.  A.  sas,  117  Fe<i.  4sl 
(1902).  8th  Circ.  "The  measure  of  damages  for  the  reckless,  willful  or  in- 
tentional taking  of  ore  or  timber  from  the  land  of  anotlier  without  right  is 
the  enhanced  value  of  the  ore  or  timber  when  it  is  finally  converted  to  the 
use  of  the  tresimsser.  But  the  limit  of  the  liability  for  damages  of  one  who 
takes  ore  or  timber  from  the  land  of  another  without  right  through  in- 
advertance  or  mistake,  or  in  the  honest  belief  that  he  is  acting  within  his 
legal  rights,  is  the  value  of  the  ore  in  the  mine  or  the  value  of  the  timber 
in  the  trees." 

"The  test  to  determine  whether  one  was  a  willful  or  an  innocent  tres- 
passer is  not  his  violation  of  the  law  in  the  light  of  the  maxim  that  every 
man  knows  the  law,  but  his  honest  belief,  and  his  actual  intention  at  the 
time  he  committed  the  trespass ;  and  neither  a  justification  of  the  acts  nor 
any  other  complete  defense  to  them  is  essential  to  the  proof  that  he  who 
committed  them  was  not  a  willful  trespasser." 

Rcaurrvetion  Gold  Min,  Co,  r,  Foitunc  Gold  Min,  Co,,  04  G.  C.  A.  ISO. 
129  Fed.  6G8  (1904).  8th  Circ.  "The  measure  of  damages  for  the  reckless, 
willful,  or  intentional  taking  of  ore  from  the  land  of  another  without 
right  is  the  enhanced  value  of  the  ore  where  it  is  finally  converted  to  the 
use  of  the  trespasser.  The  measure  of  damages  for  wrongfully  taking  ore 
from  the  land  of  another  through  Inadvertance  or  mistake,  or  in  the  honest 
belief  that  one  is  acting  within  his  legal  rights,  Is  the  value  of  the  ore  lu 
the  mine.  The  wrongful  taking  of  the  ore  In  the  absence  of  all  other 
evidence,  raises  a  presumption  of  fact  that  the  trespasser  took  it  inten- 
tionally and  willfully.     This  presumption,  however,  is  a  disputable  one. 

♦     ♦     ♦        The  trespasser  may  overcome  It,  and  may  limit  the  recovery 
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against  him  to  the  lower  measure  of  damages,  by  proof  presented  on  behalf 
of  the  owner,  or  on  bis  own  behalf,  that  he  took  the  ore  unintentionally, 
in  good  faith,  in  the  honest  belief  that  he  was  lawfully  exercising  a  right 
which  he  possessed/* 

Mere  negligence,  of  the  character  described  by  the  word  "inadvertence.'' 
in  ascertaining  the  limits  of  the  lands  or  rights  of  lands  or  rights  of 
the  owner,  will  not  alone  sustain  a  finding  of  that  recklessness,  fraud,  bad 
faith,  knowledge,  or  intent  requisite  to  establish  a  willful  tresi>a8H,  but  ii 
is  competent  evidence  upon  the  issue  of  willfulness  or  innocence. 

An  intentional  omission,  however,  to  exercise  care  to  ascertain  .such 
limits,  for  the  purpose  of  maintaining  ignorance  regarding  them  and  tres- 
passing upon  them,  or  a  reckless  disregard  of  them,  is  as  fatal  to  the 
claim  of  a  trespasser  to  limit  damages  to  the  lower  measure  as  knowledge 
of  the  owner's  rights  and  an  intent  to  violate  them. 

United  States  r.  Ute  Coal  d  Coke  Co,,  85  C.  C.  A.  302,  158  Fed.  20  (1907). 
8th  Circ.  "One  who  uniuteutlonally,  and  in  the  honest  belief  that  he  !s 
lawfully  exercising  a  right  he  has,  enters  upon  the  property  of  another, 
and  removes  Ills  ore,  his  coal,  his  timber,  or  any  other  valuable  appurtenant 
to  his  real  estate,  is  liable  in  damages  for  the  value  of  the  ore,  coal,  timber 
or  other  personal  prei)erty  in  its  original  place  and  for  no  more.  But  one 
who  willfully  and  intentionally  takes  ore,  timber  or  other  property  of 
another,  and  approi>riate8  it  to  his  own  use,  must  respond  to  the  owner 
for  the  full  value  of  the  proi)erty  taken  at  the  time  of  its  conversion  with- 
out any  deduction  for  the  labor  bestowed  or  expense  incurred  In  removing 
and  preimring  it  for  market.  There  is  a  legal  presumption  that  one  who 
takes  or  converts  to  his  own  use  the  property  of  another  intends  so  to  do, 
and  a  jury  may  lawfully  infer  from  such  taking  and  conversion  aiul  tlie 
wrongdoer's  reckless  disregard  of  the  owner's  right  and  title  that  he  ha«l 
knowledge  of  that  right  and  title,  and  intended  to  appropriate  his  property 
to  his  own  use  in  the  absence  of  pereuasive  evidence  of  his  innocence  and 
good  faith." 

The  wrongful  taking  of  coal  or  ore  from  a  mine  does  not  divest  the 
title  of  the  owner,  and  one  who  obtains  and  disposes  of  it  with  notice  or 
knowledge  that  it  had  been  intentionally  wrongfully  taken  is  liable  for 
its  value  when  and  where  he  disposes  of  it. 

Turner  r.  Seep,  167  Fed.  G46  (1909).  C.  C.  E.  D.  Okla.  Where  oil  is 
extracted  from  land  by  an  innocent  trespasser,  the  measure  of  damages 
is  not  the  full  value  of  the  oil  taken,  but  its  value  in  the  ground.  The 
most  practicable  means  of  determining  this  is  by  the  prevailing  royalty  at 
the  time. 

Morgan  v.  United  States,  94  C.  C.  A.  518,  169  Fed.  242  (1909).  8th  CIrc. 
See  this  case  also  on  page  609. 

Central  Coal  d  Coke  Co.  r.  Penny,  m  C.  C.  A.  COO,  173  Fed.  340  (1909). 
8th  Circ.  In  an  action  for  conversion  of  coal  removed  from  beneath  plain- 
tiffs' land,  it  was  not  error  for  the  court  to  charge  as  follows:  "The  rule 
for  the  measure  of  damages  in  cases  of  trespass  in  taking  the  coal  of 
another  depends  upon  the  circimistances  under  which  the  coal  was  takcu. 
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If  you  find  tbat  the  coal  was  either  recklessly,  willfully,  or  Intentionally 
taken  by  the  defendant  company  from  the  land  owned  by  plaintiflfs,  with- 
out right,  then  the  measure  of  damages  is  the  enhanced  value  of  the  coal 
at  the  mouth  of  the  shaft,  or  where  it  was  finally  converted  to  the  use  of 
the  defendant.  But  if  you  should  find  that  the  defendant  took  and  con- 
verted the  coal  from  the  land  owned  by  the  plaintiffs  through  inadvertence 
or  mistake,  or  in  the  honest  belief  that  it  was  acting  within  its  legal  rights, 
then  the  measure  of  damages  is  the  value  of  the  coal  as  it  was  in  the 
ground  before  it  was  disturbed  by  the  defendant  The  wrongful  taking 
of  coal,  in  the  al)sence  of  any  explanation  or  other  evidence,  raises  a  pre- 
sumption of  fact  that  the  trespasser  took  it  intentionally  and  willfully. 
That  presumption,  however,  is  a  disputable  one,  which  evidence  may  so 
completely  overcome  as  to  remove  the  presumption  that  it  was  intention- 
ally and  willfully  done." 

There  was  evidence  that  the  plaintiffs  were  in  notorious  possession  of 
the  surface  while  the  coal  was  being  mined,  that  the  defendant's  deed 
contained  an  exception  of  the  land  occupied  by  the  plaintiffs,  and  that 
no  Inquiry  had  been  made  of  plaintiffs  as  to  what  their  rights  or  claims 
were.  This  was  sufficient  to  require  the  submission  to  the  jury  of  the 
question  whether  the  trespass  had  been  willful.  ** While  mere  negligence 
that  is  synonymous  with  inadvertence  is  insufficient  alone  to  sustain  a 
finding  of  n  willful  trespass  or  taking,  one  may  be  so  far  negligent  as  to 
justifj'  the  inference  that  he  acted  knowingly  and  intentionally  and  to 
warrant  a  jury  in  finding  that  his  act  was  reckless  or  willful.  An  inten- 
tioual  or  reckless  omission  to  ascertain  the  rights  or  the  boundaries  of 
the  land  of  his  victim  for  the  pun^se  of  maintaining  ignorance  regarding: 
theui,  or  a  reckless  disregard  of  them,  is  as  fatal  to  the  claim  of  a  tres- 
passer to  limit  the  recovery  of  damages  against  him.  to  the  lower  measure 
as  is  an  intentional  or  willful  trespass  or  taking." 

Alabama. 

Iry  Coal  d  Coke  Co,  r.  Alabama  Coal  d  Coke  Co,,  135  Ala.  579,  33  So. 
547.  93  Am.  St.  Rep.  4G  (1902).  Where  one  trespasses  on  a  coal  mine, 
although  inadvertently  and  in  good  faith,  and  mines  and  converts  coal 
therein  to  his  own  use,  but  neither  willfully  nor  intentionally  as  a  tres- 
passer, the  owner  of  the  mine  is  entitled  to  recover  as  damages  in  an  action 
of  trover  the  value  of  the  coal  as  it  lay  in  the  mine  after  it  had  been  cut 
or  "knocked  down"  by  the  defendant,  and  thereby  severed  from  the 
realty.  The  contention  of  the  defendant  that  the  damages  should  be 
measured  by  the  value  of  the  coal  in  and  as  a  part  of  the  realty,  and  that 
the  recovery  should  be  for  the  difference  in  the  value  of  the  land  before  and 
after  the  coal  was  removed,  is  not  approved. 

Mabel  Min.  Co,  t\  Pearson  Coal  d  Iron  Co,,  121  Ala.  567,  25  So.  754 
(1890).    See  this  case  under  chap.  XXIII,  div.  II. 
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CalifoniuL 


OpJUr  Silver  Min,  Co,  v,  Superior  Court  of  San  Francisco,  147  Cal.  407, 
82  Pac.  70,  3  A.  &  E.  Ann.  Cas.  340  (1905).  The  owner  of  land,  if  li« 
chooses  to  waive  all  claim  foi:  damages  to  the  freehold,  may  maintain  a 
personal  action  for  the  value  of  timber  or  ores  removed  from  the  land  by 
a  naked  trespasser,  and  the  mere  fact  that  in  such  action  he  may  be  com- 
pelled to  allege  or  prove  ownership  of  the  land  from  which  the  timber  Is 
cut  or  the  ore  extracted  does  not  make  the  action  local.  But  where  the 
whole  or  any  juirt  of  the  dahmges  claimed  is  for  injury  to  the  freehold, 
the  action  is  local  and  not  transitory.  With  respect  to  territorial  Jurisdic- 
tion, there  can  be  no  difference  between  a  suit  in  equity  to  restrain  future 
trespasses  upon  real  property  and  an  action  at  law  for  past  trespasses 
upon  the  same. 

A  suit  for  damages  for  trespass  upon  a  vein  by  mining  upon  the  dip  there- 
of upon  ground  in  the  possession  of  defendant,  and  asking  for  an  injunction 
against  further  mining,  is  local,  and  cannot  be  brought  in  California  when 
the  mine  is  in  Nevada. 

There  can  be  no  recovery  of  wood  or  ore  or  of  its  value  in  an  action  of 
trover,  when  it  has  been  taken  from  land  in  possession  of  the  defendant 
under  claim  and  color  of  title  asserted  in  good  faith.  The  title  to  every- 
thing within  the  surface  lines  of  a  mining  claim  to  the  center  of  the  earth 
is  prima  fade  in  the  patentee,  if  a  patented  claim,  or  if  unpatented,  in  any 
qualified  locator  in  actual  possession  and  engaged  in  mining  thereon;  and 
his  claim  of  ownership  of  any  body  of  ore  within  his  lines  as  against  the 
owner  of  another  surface  claim  must,  when  asserted,  be  presumed  to  be 
a  claim  in  good  faith.  In  such  a  case,  the  question  of  title  is  not  incidental 
but  fundamental,  and  it  cannot  be  litigated  in  a  personal  and  transitory 
action. 

Daggett  v,  Yreka  Min.  d  Mill  Co,,  140  Cal.  357.  86  Pac.  968  (1906).  The 
burden  is  upon  the  plaintiff  to  establish  the  identity  of  the  vein,  which 
it  is  alleged  has  been  trespassed  upon,  with  that  having  its  apex  in  his 
claim. 

Colorado. 

8t,  Clair  V,  Cash  Odd  Min.  d  Mill  Co.,  9  Colo.  App.  235,  47  Pac.  440 
(1897).  In  the  measure  of  damages  for  trespass  for  taking  ore  from  the 
property  of  another  there  are  two  classes.  "In  both  of  them  the  burden  of 
proof  is  with  the  defendant  to  show  what  he  did,  the  value  of  what  he  took, 
and  thereby  limit  the  recovery.  ♦  ♦  ♦  It  has  been  settled  that  a  recovery 
on  an  innocent  tresimss  is  based  on  a  totally  different  rule  from  one  which 
is  not  the  result  of  an  honest  mistake  and  is,  therefore,  a  wlllfull  trespass, 
within  the  ordinary  legal  acceptation  of  this  term.  In  the  first  class  of 
cases  the  defendants  are  undoubtedly  compelled  to  pay  only  the  value  of 
the  ore  as  it  was  in  the  mine  and  therefore  they  can  limit  the  recovery,  first, 
by  the  value  of  what  is  taken ;  second,  by  the  cost  of  mining  arid  extraction, 
trimming  and  hoisting  to  the  surface,  or  delivering  it  at  the  pit's  month. 
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This  is  the  value  of  the  stuff  to  the  plaintiff,  who  would  be  compelled  to 
staud  these  expenses  if  he  had  mined  the  ore  himself.  In  this  statement 
there  has  been  no  mention  of  the  cost  of  reduction,  for  while  this  Is 
usually  a  legitimate  item  of  deduction,  it  is  unimportant  to  the  pres^ic 
discussion.  On  the  other  hand,  if  the  defendants  have  taken  out  the  on? 
nut  as  the  result  of  an  honest  mistake  or  an  honest  intention,  but  under 
circumstances  which  showed  that  they  had  knowledge  of  the  situation 
or  the  circumstances  were  such  as  to  legally  charge  them  with  this  knowl- 
edge, they  are  entitled  to  no  such  deduction,  and  they  may  iK)t  re<hice  the 
amount  of  (he  recovery  by  proving  the  cost  of  mining." 

The  cost  of  mining  is  the  cost  of  digging  the  ore  out  of  the  vein  and  does 
not  Include  the  expense  of  running  levels,  drifts,  etc.,  to  reach  the  vein. 

It  is  the  defendants'  duty  to  ascertain  w*here  they  are  working,  and 
the  burden  is  on  them  to  show  that  they  acted  in  good  faith  and  on  fairly 
well  founded  belief  of  what  they  claimed  were  their  rights. 

If  the  defendants  have  mingled  the  ore  taken  from  plaintilTs  vein  with 
their  own  ore  so  that  plaintiff  cannot  separate,  distinguish  and  estimate 
it,  the  burden  is  on  the  defendants  to  prove  the  amount  which  was  taken 
from  plaintiff's  vein.  Tniess  they  can  satisfy  the  jury  on  this  point, 
plaintiff  may  recover  the  value  of  all  the  ore  shown  to  have  been  taken 
out.  (To  the  contrary  is  Maloney  v.  King,  30  Mont  158,  76  Pac.  4,  below. ^ 
To  throw  light  on  this  question  defendants  may  show  what  work 
was  done  by  them  on  plaintiff's  vein,  what  ore  was  taken  out  and  the 
extent  and  value  of  the  ore  which  came  from  their  own  vein.  But  though 
this  evidence  is  uncontradicted,  the  court  must  not  take  the  question  of 
damages  from  the  jury,  to  whom  this  evidence  should  be  submitted  with 
instructions  that  It  is  only  to  be  considered  in  determining  what  ore  was 
taken  from  plaintiCTs  vein. 

United  Coal  Co.  t\  Cauoti  City  Coal  Co.,  24  Colo.  110,  48  Pac.  104.5  (1897). 
Where  coal  is  removed  by  willful  trespassers,  the  measure  of  damages  is 
the  full  value  of  the  coal  mined  without  deduction  for  lal)or  and  expense 
of  mining,  the  value  of  the  ore  at  the  time  and  place  it  is  severed  from  the 
realty.  In  this  case  that  value  was  arrived  at  by  taking  the  value  at  the 
collar  of  the  shaft  and  deducting  the  cost  of  transporting  the  coal  to  that 
point  from  the  point  where  it  was  mined. 

Wakeman  r.  Xortoti,  24  Colo.  192.  40  Pac.  283  (1S97).  In  an  action  for 
trespass  in  taking  ore  from  plaintiff's  land,  plaintiff  showed  that  a  location 
certificate  was  filed  in  1880  by  M.  and  then  testified  that  he  purchased 
from  L.  in  1885  and  went  into  and  remained  in  possession  until  action 
brought  in  1894,  that  he  worked  the  claim  and  filed  amended  location 
certificates  in  1890  and  1891.  The  defendant  did  not  claim  any  title  to 
the  land.  Notwithstanding  failure  to  produce  written  conveyances,  this 
was  sufllcient  to  show  a  vAIid  location  in  the  actual  and  lawful  possession 
of  plaintiff  which  prima  facie  at  least  entitled  him  to  maintain  this  action. 

In  trespass  by  the  owner  of  a  mining  claim  against  the  owner  of  an  ad- 
joining claim  for  mining  and  removing  ore  from  plaintiff's  claim,  the  pre- 
sumption is  that  ore  within  the  boundaries  of  plaintiff's  claim  belongs  to 


TRESPASS.  Gol 

hiiu,  and  the  burden  of  proving  that  tbe  ore  was  taken  from  a  vein  whoso 
ai>ex  was  within  the  lines  of  defendant's  claim  Is  on  the  defendant. 

Montrozona  Gold  Min.  Co.  v,  Thatcher,  11)  Colo.  App.  371.  75  Pac.  5!C» 
(11X>4).    See  this  case  on  page  207. 

Ot-phan  Bene  Min.  <£  Mill.  Co.  r.  Pinto  Min.  Co.,  So  ()olo.  5(54.  Kl  l*ac.  :VS\ 
(1D(XI).  It  Is  the  duty  of  the  lessee  of  mining  property  to  determine  the 
location  of  the  underground  lines  of  the  letised  premises.  That  duty  is 
impose<l  by  the  law^  ui)on  the  one  who  mines  the  proi)erty.  It  is  not  within 
the  scope  of  the  general  authority  of  a  manager  of  a  mining  cori^ration 
to  request  the  lessee  of  his  corjwratlon  to  conunlt  a  trespass,  so  as  to  make 
it  the  act  of  the  corjKiration. 


Illinois. 

Donoran  r.  ConHoUdated  Coal  Co.  of  St.  Loitl^,  SS  111.  App,  589  (1S99), 
affirmed  187  III.  28,  58  N.  K.  200,  79  Am.  St.  Rep.  200  (1900).  Defendant 
owneil  and  was  In  possession  of  the  surface  of  a  tract  of  land  containing 
159V^  acres,  but  the  coal  under  the  surface  of  135  acres  of  this  tract  be- 
longed to  the  i>laintiff.  The  defendant,  forgetting  that  plaintiff  had  this 
estate,  leased  the  entire  tract  to  a  third  i)er8on  for  mining  purposes,  reserv- 
ing a  royalty  on  the  coal  mined,  as  rent.  Held  that  defendant  was  liable  as 
a  trespasser  for  the  coal  mined  from  under  the  135  acres  of  which  he 
owned  only  the  surface,  his  grant  of  the  entire  tract  for  the  purpose  ot 
minlrg  for  his  own  benefit  and  for  that  of  the  lessees  putting  him  in  the 
position  of  one  who  "requests  or  aids  and  abets  the  trespass.'*  The  proper 
mejisure  of  damages  w*as  the  value  of  the  coal  at  the  mouth  of  the  pit,  less 
the  cost  of  carrying  It  there  from  the  place  where  it  was  dug.  allowing 
nothing  for  digging,  this  being  the  rule  where  the  trespass  arises  through 
mistake  or  inadvertence. 

Smoot  r.  Connolidated  Coal  Co.  of  8t.  TAtuift,  114  111.  App.  512  (1904). 
See  this  case  on  page  39. 

McOuire  r.  Boyd  Coal  d  Coke  Co.,  230  111.  09,  80  N.  E.  174  (1908).  Where 
a  mining  company  has  wrongfully  and  knowingly  mined  coal  beyond  the 
limits  of  the  mine,  it  is  i)roi)er  to  enjoin  the  further  removal  of  the  coal, 
and  also  to  restrain  the  company  from  entering  and  using  the  entries  In 
complainants'  coal  for  any  purpose. 

The  measure  of  damages  for  coal  wrongfully  mine<l  is  the  value  of  the 
coal  at  the  mouth  of  the  i>lt,  less  the  cost  of  conveying  it  there  from  the 
place  where  mined.  The  only  de<luction  from  the  valre  of  the  coal  at  the 
mouth  of  the  pit  to  which  the  wrongdoers  are  entitled  Is  the  amount  paid 
for  loading  and  hauling  it  to  the  foot  of  tl*e  shaft,  hoisting  and  dumping 
It  into  the  car  at  the  top.  As  between  the  wrongdoer  and  the  owner  of  the 
coal,  the  general  expenses  of  operation  of  the  mine  do  not  enter  into  the 
question.  As  between  them  such  expenses  must  be  charged  to  mining  and 
not  to  transiK)rtatlon. 
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Indiana. 

SunnysUle  Coal  d  Coke  Co,  v.  Hcitz,  14  Ind.  App.  478,  39  N.  E.  541,  43 
N.  E.  46  (1896).  In  an  action  of  trespass  for  mining  on  land  of  plaintiff. 
It  was  not  error  to  charge  the  Jury  to  the  effect  that,  if  the  trespass  was 
committed  by  mistake  or  unintentionally,  the  measure  of  damages  would 
be  the  value  of  the  coal  taken  at  its  market  value  in  the  vein,  or  before 
severing  it  from  the  soil,  together  with  such  other  damages  to  the  real 
estate  flowing  from  such  trespass;  but  if  the  tresimss  was  willfully  and 
intentionally  committed,  the  measure  of  damages  would  be  the  value  of 
the  coal  converteil  at  the  place  where  it  lay  after  it  had  been  mined, 
allowing  nothing  for  severing  the  same. 

Lotz,  J. :  "While  the  coal  lay  in  the  vein,  it  was  a  part  of  the  realty ; 
when  it  lecame  severed,  it  became  a  chattel.  The  change  in  its  condition 
did  not  change  its  ownership,  it  still  belonged  to  the  owner  of  the  soiL 
He  was  entitled  to  recover  its  possession,  and  if  this  could  not  be  done 
he  was  entitled  to  recover  its  value  as  a  chattel.  If  a  trespass  is  willful 
and  intentional,  the  law  will  not  permit  the  tresspasser  to  profit  by  his  own 
wrong.  Whatever  labor  the  trespasser  voluntarily  bestows  upon  property 
tinder  such  circumstances  he  must  lose.  If  a  trespass  is  the  result  of  a 
mistake  the  damages  may  be  reduced  by  the  value  of  the  labor  expended 
upon  it.  The  one  is  a  positive  aggressive  wrong,  the  other  a  mere  inad- 
vertence," 

"Whatever  the  rule  may  be  elsewhere,  it  is  settled  in  this  State,  that 
in  an  Inadvertent  or  unintentional  trespass  upon  lands,  the  damages 
should  be  measured  by  the  permanent  injury  done,  plus  the  value  of  the 
product  severed  immediately  after  the  severance,  less  the  cost  of  labor 
expended  ui>on  them ;  the  burden  being  on  the  defendant  to  show  such  cost. 
If  the  trespass  be  intentionally  committed,  the  damages  should  be  measured 
by  the  permanent  injury  done  plus  the  value  of  the  products  severed  at 
the  time  of  their  conversion,  or  their  highest  market  price  at  any  time  be- 
tween the  severance  and  the  conversion ;  and  the  trespasser  is  not  entitled 
to  any  reduction  on  account  of  the  labor  expended  on  such  products." 

A  trespass  is  inadvertent  where  there  was  no  intention  to  enter  upon  the 
particular  land  in  question;  but  not  when  there  was  an  Intention  to  enter 
upon  that  land  thrcfugh  a  mistake  as  to  the  legal  rights  of  the  trespasser. 

Iowa. 

Micr  t\  Phillips  Fuel  Co.,' 130  Iowa,  570,  107  N,  W.  621  (1906).  In  an 
action  for  damages  to  land  caused  by  removal  of  coal,  evidence  that  ooal 
was  discovered  in  land  adjoining  that  of  plaintiff,  which  contained  fissures 
in  the  surface  similar  to  those  in  plaintiff's  land,  is  admissible  on  the 
question  as  to  whether  plaintiff's  land  contained  coal,  but  evidence  :*s 
to  removal  of  coal  from  the  adjoining  land  is  irrelevant.  Evidence  tendin;; 
to  show  that  defendant  had  mined  coal  on  land  adjoining  that  of  plaintiff's 
Is  not  competent  on  the  question  of  whether  he  had  actually  taken  it  from 
plalntiflTs  land  where  there  was  no  showing   that    the   entries   extended 
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through  plain tifTs  laud  to  that  adjoining.  The  thickness  of  a  vein  of  coal 
under  one  tract  of  land  la  not  competent  to  show  its  presence  under  a 
neighboring  tract  where  the  conditions  are  shown  to  be  variable  In  that 
vicinity. 

Kentucky. 

Sandy  River  Cannel  Coal  Co.  v.  White  House  Cannel  Coal  Co.,  30  Ky. 
Law  R,  1308,  101  S.  W.  319  (1907).  In  action  of  trespass  for  unlawfully 
working  a  mine  and  extracting  coal  or  ore  therefrom,  if  the  taking  was  not 
a  willful  trespass,  but  was  the  result  of  an  honest  mistake  as  to  the  true 
ownership  of  the  mine,  the  measure  of  damages  is  the  value  of  the  coal 
or  ore  as  it  was  in  the  mine  before  it  was  disturbed.  But  where  the  tres- 
pass is  willful  and  not  the  result  of  an  honest  mistake,  the  measure  of 
damages  is  the  value  of  the  coal  or  ore  after  being  removed  from  the  mine. 

Montana. 

MaUmey  v.  King,  30  Mont.  158,  76  Pac.  4  (190i).  In  an  action  for  the 
recovery  of  the  value  of  ore  mined  and  carried  away  from  a  vein  claimed 
by  the  plaintiffs,  it  is  incumbent  in  the  first  instance  upon  the  plaintiffs 
to  show  at  least  prima  facie  the  amount  of  ore  taken  by  the  defendants, 
and  the  plaintiffs  cannot  recover  more  than  the  value  of  that  amount  of 
ore.  If  the  defendants  claim  that  some. of  this  ore  was  extracted  from 
other  ground  not  belonging  to  the  plaintiffs,  this  is  a  matter  of  defense 
which  it  is  for  the  defendants  to  prove.  An  instruction  is  erroneous 
which  tells  the  Jury,  in  effect,  that  if  the  defendants  took  some  ore 
which  belonged  to  them,  and  some  which  belonged  to  the  plaintiffs, 
and  mixed  the  same,  the  plaintiffs  could  recover  the  value  of  the  whole, 
unless  defendants  separated  the  same  by  testimony,  and  proved  the  amount 
which  rightfully  belonged  to  each.  (This  is  opposed  to  St.  Clair  v.  Cash 
Gold  Min.  &  Mill.  Co.,  9  Colo.  App.  235,  47  Pac.  4(>(n  above.) 

Oregon. 

Hall  V.  Abraham,  44  Or.  477,  75  Pac.  8S2  (1901).  "Where  a  party  U 
suing  for  damages  to  his  mine,  and  the  defendant  is  a  trespasser  through 
inadvertence,  he  would  be  compelled  to  pay  only  the  value  of  the  ore  as 
it  was  in  the  mine,  and  would  be  entitled  to  limit  his  recovery,  first,  by 
the  value  of  what  is  taken ;  and  second,  by  the  cost  of  mining  and  extrac- 
tion, tramming  and  hoisting  to  the  surface,  or  hoisting  to  the  pit's  mouth, 
which  would  be  the  value  of  the  ore  to  the  party  suing  if  he  were  engaged 
In  mining  himself,  and  compelled  to  stand  the  expense  of  producing  it. 
This  should  be  confined  to  the  actual  cost  of  digging  or  quarrying  the 
particular  ore  from  the  particular  vein  in  which  it  is  found,  exclusive  of 
the  work  of  running  levels,  drifts,  cross-cuts,  or  explorations,  development, 
or  improvement,  in  discovering  or  reaching  the  vein." 
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Pennsylvania. 

GotHhall  r.  Langdon,  10  Ta.  Super.  Ct.  158  (1001).  Plalullff  by  contract 
of  sale  acquired  equitable  title  and  went  into  possession  in  1885,  and 
acquired  legal  title  in  1891.  81ie  could  maintain  trespass  for  mining  on 
the  land  between  1885  and  1891. 

In  trespass  for  mining  on  plain tilTs  land,  tbe  statute  of  limitations 
begins  to  run  from  the  time  of  actual  discovery-  or  when  discovery  was 
reasonably  possible. 

RuWedffe  r.  Kress,  17  Pa.  Super.  Ct.  490  (1901).  The  act  of  May  S, 
ISTtK  iuiiK)sing  treble  damages  uix>n  any  person  wlio  shall  mine  or  dig  out 
any  coal.  Iron,  or  other  minerals,  knowing  the  same  to  be  upon  the  lands 
of  another,  without  the  consent  of  the  owner,  applies  to  quarrying  build- 
ing stone. 

Crairford  v.  Forest  Oil  Co.,  208  Pa.  5,  57  Atl.  47  (1904).  Plaintiffs- 
ancestor  granted  to  defendant's  assignor  the  exclusive  right  to  operate 
for  oil  and  gas  on  a  certain  farm.  Plaintiffs,  contending  that  the  grantor 
had  only  a  life  estate,  brought  ejectment  for  the  farm  and  recovered.  Tht^y 
then  brought  this  action  of  trespass  for  the  illegal  taking  of  oil  by  the 
defendant  after  the  death  of  the  grantor.  This  was  held  to  l>e  a  projier 
remedy.  Before  the  Procedure  Act  of  1887,  the  wrongful  taking  of  oil  by 
one  person  from  the  land  of  another  and  appropriating  the  same  to  his 
use  would,  according  to  the  facts,  support  an  action  of  trover,  an  action 
of  trespass  de  bonis  asiwrtatis,  of  trespass  quare  clausuni  fregit.  or  of 
tresiiass  for  mesne  profits.  Under  the  Procedure  Act  of  1887  these  are  all 
actions  of  trespass. 

The  defendant  having  taken  the  oil  under  a  claim  of  right  which  turned 
wholly  on  a  question  of  law,  and  having  been  honestly  mistaken,  the 
measure  of  damages  is  the  value  of  the  oil  taken  in  the  pipe  lines  less  the 
expense  of  putting  it  there,  which  expense  would  include  labor  and  neces- 
sjir>'  improvements  and  rei)alr8  to  the  fixtures  and  appliances  used  in 
doing  this,  with  such  additional  sum  as  would  compensate  the  plaintiffs 
for  the  detention  of  the  oil,  or  for  the  delay  in  not  receiving  the  damages* 
(hat  they  were  entitled  to  receive,  this  sum  not  to  exceed  legal  interest 
on  the  various  sums  received  by  the  defendant  company  for  the  oil  which 
it  wrongfully  took  and  sold. 

The  court  declined  to  limit  the  plaintiff's  recovery  to  the  usual  royalty 
of  one-eighth  of  the  product;  and  on  the  other  hand  declined  to  charge 
the  defendant  for  oil  drained  through  wells  on  adjoining  lands  or  for 
neglect  in  not  drilling  more  wells  and  preventing  plaintiffs  from  drilling 
other  wells  on  the  farm. 

Hendler  r.  Lehigh  Vah  R.  Co,,  209  Pa.  263,  58  Atl.  488  (1904).  A  rail- 
road company  cannot  be  charged  with  double  or  treble  damages  under  the 
act  of  May  8,  1876.  for  taking  common  mixed  sand  for  grading  and  con- 
struction purposes  from  land  over  which  it  has  the  right  of  way.  Such 
sand  is  not  a  mineral  within  the  terms  of  the  act.  which  l)elng  highly 
penal  is  to  W  construed  strictly. 
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ReUly  t\  Civtcn  PeUvleum  Co,  213  Pa.  595.  63  Atl.  253  (1906).  Plalntlit 
having  recovered  land  In  ejectment  against  defendant,  the  proper  remedy 
to  recover  the  value  of  oil  taken  from  the  land  hy  the  latter  while  iu 
|K)68es8ion  is  tresimss  for  mesne  profits.    Assumpsit  will  not  Ho. 

Utah. 

Red  Wing  Gold  Min,  Co,  v.  Clays,  30  Utah,  242,  83  Pac.  219  (1906).  In 
an  action  to  recover  for  the  removal  of  ore  from  heneath  the  surface  of 
plalntifTs  mining  claim,  the  defendant  alleged  that  the  ore  was  taken  froui 
a  vein  which  apexed  on  his  claim.  The  burden  was  upon  him  to  establish 
the  location  and  apex  of  his  vein. 

Bullion  Beck  d  Champion  Min,  Co,  v.  Eureka  Hill  Min,  Co,,  103  I»ac.  8S1 
(1909).  Section  2877,  Ck>mp.  I^ws  1907,  prescribing  the  limitation  <»f 
actions  for  trespass,  provides  "that  when  the  waste  or  trespass  is  com- 
mitted by  means  of  underground  workings  upon  any  mining  claim,  the 
ctiuse  of  action  shall  not  be  deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  party  of  the  acts  concerning  such  waste  or  trespass.'* 
This  proviso  applied  where  it  was  found  as  a  fact  that  plaintiff  had  no 
knowledge,  information  or  notice  of  any  fact  or  circumstance  to  lead  It 
to  investigate  or  inquire  whether  a  trespass  had  been  committed,  and  that 
plaintiff  did  not  discover  the  facts  constituting  the  trespass,  or  any  fact 
to  lecid  it  1o  suspect  a  trespass,  imtil  a  date  which  was  within  the  limita- 
tion. 
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p.  706. 

United  States. 

Oreen  v.  Turner,  30  C.  C.  A.  427,  86  Fed.  837  (1898).  7th  Clrc 
Prospective  purchasers  of  mining  land  "went  over  the  property  and  at 
various  places  saw  pits  and  trenches,  some  old  and  some  new,  at  the 
bottoms  of  which  they  were  told  that  extensive  beds  of  ore  in  place  had 
been  found.  Those  statements  they  had  the  right  to  believe  without  going 
into  the  pits  to  determine  the  truth  by  dipping  out  the  water  or  digging 
through  tiie  earth  with  which  they  were  ixirtly  filled.  The  mere  presence 
of  the  pits  and  trenches,  besides  demonstrating  the  scope  of  the  exploration 
which  seemed  and  was  represented  to  have  been  made,  was  calculated  lo 
add  creditably  to  the  representations  made  of  what  had  been  discovered, 
and  the  Inference  is  not  unfair  that  that  was  the  Intended  result" 

Mather  v.  Barnes,  146  Fed.  1000  (1906).  C.  C.  W.  D.  Pa.  During  the 
uegotiations  for  the  sale  of  coal  lands,  the  sellers  represented  that  the 
land  was  underlaid  throughout  its  entire  extent  with  a  particular  vein 
of  coking  coal,  for  which  the  buyer  was  seeking.  The  sellers  themselves 
had  not  been  over  the  land  and  were  not  acquainted  with  it,  and  they  so 
stated.  The  buyer  sent  experts  to  examine  the  land,  which  was  wild, 
mountainous  and  in  places  impassable,  and  could  not  be  explored  by  them 
without  a  guide.  They  were  referred  by  the  sellers  to  a  man  employed 
by  them  to  show  the  property,  stating  that  he  was  thoroughly  acquainted 
with  it  and  was  their  representative  on  the  ground.  He  made  statements 
to  the  experts  in  regard  to  the  coal  deposits  which  he  knew  to  be  false, 
and  concealed  from  them  important  openings  and  indications  which  would 
have  revealed  the  truth,  but  which  they  could  not  have  found  without 
assistance.  The  sellers  were  held  to  be  responsible  for  the  fraud  of  their 
agent,  and  the  purchase  having  been  induced  thereby,  the  buyer  wa^  en- 
titled to  have  the  contract  set  aside. 
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Odhert  V.  Marquet,  163  FecL  892  (1908) .  C.  C.  N.  D.  W.  Va.  The  pur- 
chaser of  the  entire  capital  stock  of  a  corporation,  which  owned  the  coal 
under  certain  land,  aUeged  that  he  had  been  induced  to  purchase  by  fraud- 
ulent misrepresentations  of  the  seller  that  there  was  but  one  "horse-back" 
or  fault  on  the  property,  when  in  fact  the  vein  was  broken  and  intermixed 
\%ith  Tery  many  clay  veins,  faults  or  horse-backs.  There  being  no  way  of 
determining  either  from  an  examination  of  the  surface,  or  from  an  ex- 
amination of  the  mine,  where  the  coal  had  been  worked  out,  when  these 
faults  might  appear  in  the  coal  not  yet  mined,  it  was  held  that  the  repre- 
sentation conld  only  be  based  upon  opinion  and  desire,  by  which  plaintiff 
could  not  in  the  nature  of  things  be  deceived  or  misled. 

It  was  also  charged  that  the  seller  had  -represented  that  the  coal  under- 
lying the  land  was  continuous,  and  underlaid  all  of  the  land  and  that  the 
vein  was  four  feet  thick.     "It  has  been  uniformly  held  that  equity  will 
abate  the  purchase  price  for  a  tract  of  land  which  has  fallen   short    in 
acreage  where  the  contract  Is  a  sale  l>y  the  acra"    And  in  the  cjiso  of  a 
sale  of  coal  supposed  to  be  under  lands,  which  turned  out  to  have  none  of 
merchantablo  quality  under  them,  there  is  a  failure  of  consideration  and 
the  buyer  may  recover  back  the  purchase  money.    "In  this  case  no  direct 
sale  of  the  coal  was  made,  but  I  am  constrained^  to  believe  that  the  stock 
of  this  company  was  purchased  solely  In  consideration  of  the  coal  supposed 
to  underlie  the  two  tracts  of  192  and  40  acres,  and  that  the  vein  so  under- 
lying these  tracts  was  assumed  to  be  continuous  and  of  at  least  four  feet 
in  thickness;  that  Marquet  knew  or  could  have  known,  of  the  shaft  sunk 
on  a  part  of  the  land  showing  that  it  did  not  exceed  three  feet  three  inches. 
He  was  using  this  shaft  as  a  well  to  supply  water,  and   before   making 
representations  as  to  the  thickness  of  the  vein,  he  could  have  easily  as- 
certained by  proper  investigation  the  fact.    There  can  be  no  question  but 
a  difference  of  nine  inches  in  a  thin  vein  of  four  feet  over  any  considerable 
part  of  the  territory  would  very  greatly  diminish  the  value  of  the  property 
both  because  of  the  loss  of  coal  and  because  of  the  increased  expense  in- 
curred in  mining  the  residue.    Taking  the  general  estimate  of  1,000  tons 
for  every  foot  thick  per  acre,  it  will  be  seen  that  these  nine  inches  would 
represent  some  750  tons  loss  to  each  acre  so  deficient.    There  is  nothing  in 
the  evidence  to  disclose  the  Increased  cost  of  mining  the  residue.    I  am  in- 
clined to  believe  that,  upon  a  reference,  these  facts  can  be  fairly  ascer- 
tained and  that  plalntiflfs  are  entitled  to  claim      ♦    ♦    •      for  the  lack 
of  coal  and  reasonable  Increased  cost  for  mining." 


Arizona. 

Mitchell  Min.  Co.  v.  Hammon.9,  100  Pac.  795  (1909).  A  purchaser  of 
mining  claims  cannot  have  his  contract  rescinded  on  the  ground  of  the 
vendor's  falsje  representations,  where  the  deal  was  not  closed  until  after 
Investigation  by  the  purchaser's  agents,  for  there  was  an  opportunity  In 
such  case  to  learn  all  the  facts  before  closing. 
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Kansas. 

Basye  r.  Paola  Refining  Co,,  79  Kan.  755,  101  Tac.  658,  131  Am.  St.  Rep. 
746  (1909).  An  action  to  rescind  the  purchase  of  an  oil  and  gas  lease  ou 
the  ground  of  fraud,  consisting  of  representations,  as  to  the  quantity  of  oil 
produced,  is  not  necessarily  defeated  by  the  fact  that  the  purchaser  had 
used  a  quantity  of  the  oil  from  the  property  before  rescinding.  Although 
he  cannot  place  the  vendor  in  statu  quo  by  restoring  the  oil  in  specie,  the 
latter  can  be  granted  relief  upon  the  payment  of  its  value  and  substan- 
tial jiiHlice  will  thereby  be  done. 

Ohio. 

Jones  V.  Draper,  26  Ohio  C.  C.  R.  785  (1903).  Plaintiffs  were  induced 
by  defendant's  agent,  whom  they  supposed  to  be  their  agoit,  to  purchase 
oil  property  at  a  grossly  exaggerated  valuation,  upon  material  misrepre- 
sentations which  they  believed  to  be  true  and  relied  upon.  In  an  action 
to  recover  money's  paid,  held  that  where  an  inspection  of  the  property  by  a 
prospective  purchaser  is  prevented  or  its  completeness  defeated  by  the  acts, 
words  or  arts  of  the  seller,  the  i)rosp€Ctive  purchaser  is  justified  in  rely  in;; 
upon  the  seller's  representations,  and  if  they  are  false  he  is  entitled  to  re- 
cover what  he  paid. 

West  Virginia. 

Bnmer  v,  MiUer,  59  W.  Va.  36,  52  S.  E.  995  (1906).  A  misrepresentation 
concerning  the  subject-matter  of  a  contract,  and  especially  a  contract  re- 
lating to  land,  though  innocently  made,  as  a  result  of  lack  of  knowledge, 
amounts  in  law  to  fraud,  not  actual,  but  constructive,  legal  fraiul,  and 
^ves  as  complete  a  right  of  rescission  as  if  it  were  actual  fraud,  subject, 
however,  to  the  limitation  or  qualification  that  the  representation  must 
relate  to  some  matter  or  thing  which  is  of  the  very  essence  or  substance  of 
the  contract.  In  an  oil  lease,  both  quantity  and  location  are  malcrlal,  and 
a  gross  misrepresentation  as  to  either,  relied  upon  by  the  lessee  and  be- 
lieved to  be  true,  is  ground  for  rescission  of  the  contract.  The  court  will 
in  such  case  put  the  parties  in  statu  quo,  requiring  each  to  restore  to  tlie 
other  what  was  acquired  by  the  contract,  includia^  moneys  paid  for  delay 
In  drilling,  etc. 

II.      iNJtJNCnON. 

p.  716. 

United  States. 

Erskine  v.  Forest  Oil  Co.,  80  Fed.  583  (1895).  C.  C.  W.  D.  Pa.  Where 
the  complainant  claims  under  a  legal  title  and  is  out  of  possession,  equity 
is  without  jurisdiction  to  enjoin  one  in  possession  froui  taking  oil.    The 


EQUITABl.E   PRINXIPLES   AXD   REMEDIES.  Go!) 

respondeot  here  claimed  under  a  lease  derived  from  the  father  of  complaiii^ 
ant,  who.  bo  complalunnt  eontende<l.  had  only  a  life  estate. 

"While  the  bill  does  uot.  In  words,  pray  to  aciinire  iwssesslon  of  the 
wells,  yet  Id  substance  and  effect  that  is  its  purpose.  It  seeks  to  restrain 
re6i)ondeut  from  openitlng  the  wells  or  taking  the  oil  and  these  acts  nre, 
where  oil  and  gas  are  concerned,  the  essential  attrilmtes  of  iK>ssession." 
"A  bill,  then,  which  in  substance  would  deprive  one  in  i)ossession  of  every 
thing  which  constitutes  i)osse8sion,  whatever  it  is  in  name.  Is  in  fact  one 
to  divest  iwFPesslon,  or  what  is  known  as  an  ejectment  bill." 

"Nor  is  the  taking  of  the  oil  from  the  wells  under  the  facts  of  this  case 
to  be  adjudged  such  an  irreparable  injury  as  in  some  cjises  might  wnrnint 
the  interference  of  a  court  of  equity  by  injunction.  The  respondent  Is 
concededly  solvent  and  the  proofs  tend  to  show  that  by  the  taking  out  of 
the  oil  on  this  tract  it  is  prevented  from  being  drawn  away  and  taicen  out 
by  other  wells  on  adjoining  lands.  Moreover,  in  pending  actions  of  eject- 
ment the  Pennsylvania  statutes  provide,  by  writ  of  e8trei)enjent.  for  all 
protection  of  land  in  litigation  from  siwliation.** 

Waterloo  Min.  Co.  r.  Doe,  27  C.  C.  A.  50,  82  Fed.  4.5  (1S97).  9th  Circ. 
This  was  a  bill  in  equity  to  restrain  a  continuing  trespass.  After  quoting 
Erhardt  v.  Boai-o  (see  Vol.  1,  p.  722),  Knowles.  I).  J..  state<l  the  rule  thus: 
••Where  there  is  no  dispute  as  to  title,  there  would  seem  to  be  no  necessity 
of  resorting  to  an  action  at  law  for  the  purpose  of  determining  the  same. 
But  when  there  is  a  dispute  as  to  the  legal  title,  it  would  seem  that  thi> 
best  rule  was  to  require  an  action  at  law  to  settle  the  legal  title.  This  was 
so  stated  in  the  case  of  St.  Louis  Mining  &  Milling  (>>.  v.  Montana  Mluin:? 
Go.,  58  Fed.  120.  Pending  this  action,  however,  an  injunction  pendente 
lite  would  he  proper.  When  the  legal  title  is  settled,  if  the  equitable 
rights  such  as  would  warrant  a  peri>etual  injunction  should  be  found  for 
complainants  then  such  an  injunction  should  be  awarded." 

If,  however,  the  objection  that  the  legal  title  has  not  been  determined 
te  not  raised  in  the  court  below,  it  cannot  be  raised  on  appeal.  It  will  be 
held  to  have  been  waived. 

Tnlon  Mill  rf  Min,  Co.  v,  Warren,  S2  Fe<l.  522  (18J)7),  C.  C.  I>.  Xev. 
A  threatened  trespass  will  be  enjoined  where  it  would  do  irremediable 
injury  and  tend  to  destroy  the  substance  of  the  property.  It  is  not  neces- 
sary that  there  be  some  overt  act  committed  towards  the  invasion  or  de- 
struction of  the  complainants*  rights,  independent  of  threats  by  word  of 
mouth. 

Silver  Peak  Mines  v,  Hanchett,  93  Fed.  76  (1899).  C.  C.  D.  Nev.  Pending 
an  action  to  recover  possession  of  mining  property,  defendant  was  enjoined 
from  operating  the  mine.  Complainant  subsequently  did  some  work  on 
a  tunnel  for  the  purpose  of  performing  the  annual  work  and  kept  a  watch- 
man on  the  premises  to  avoid  forfeiting  the  insurance  policies  thereon. 
This  was  held  not  to  be  within  the  rule  forbidding  a  complainant  from 
doing  acts  which  at  his  instance  defendant  had  been  restrained  from  doiu,^. 
but  to  be  within  the  rule  that  such  an  injunction  does  not  prevent  any  pnrty 
having  an  interest  in  the  property  from  doing  whatever    is    reasonably 
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necessary  for  its  preservation.    The  court  consequently  refused  to  dissolve 
the  injunction. 

Dimick  v.  Shaw,  36  C.  C.  A.  347,  04  Fed.  266  (1899).  8th  Circ.  Pending 
litigation  over  the  title  to  certain  mining  property,  the  plalntlfT  gave  to 
defendants  permission  to  enter  into  possession  of  the  property  for  the 
pur]X)se  of  iirospecting.  That  litigation  resulted  in  favor  of  the  plaintifT 
(Shaw  V.  Kellogg,  170  U.  S.  312,  42  Law.  Ed.  lOriO),  who  then  notified  the 
defendants  to  quit,  which  they  refused  to  do.  Held,  equity  has  Jurisdic- 
tion to  enjoin  defendants  from  working  the  mine  and  removing  ore.  Tne 
remedy  at  law  is  inadequate. 

Logan  Natural  Oas  d  Fuel  Co,  v.  Great  Southern  Gas  d  Oit  Oo„  61  G.  G. 
A.  359,  126  Fed.  623  (1903).  6th  Circ.  Although  a  lessor  of  oil  and  gas 
lands  may  not  bring  a  bill  to  quiet  title  when  he  is  not  in  possession  of  the 
premises,  he  may  apply  for  an  injunction  to  restrain  waste  and  threatened 
trespasses,  and  the  court  may  entertain  a  bUl  for  that  purpose,  even  though 
the  plaintiff  be  not  in  possession,  and  having  thus  acquired  jurisdictloii, 
it  may  also  proceed  to  settle  the  question  of  title  and  remove  the  doad 
thereon. 

Big  Six  Development  Co.  t\  Mitchell,  70  C.  C.  A.  569,  138  Feii.  279,  1  L. 
R.  A.  (N.  S.)  332  (1905).  8th  Circ.  The  lessor  in  a  mining  lease,  alleging 
a  forfeiture  thereof,  filed  a  bill  against  the  lessee  to  cancel  the  lease  as  a 
cloud  on  the  title,  to  establish  his  own  right  of  possession,  and  enjoin  the 
lessee  from  mining  ore  from  the  premises.  It  was  held  that  this  might 
be  sustained  as  an  injunction  bill  to  restrain  trespass.  "The  trespass  here 
complained  of,  as  disclosed  by  the  record,  is  not  an  ordinary  case  of  tres- 
pass upon  lands,  of  temiwrary  duration,  but,  as  we  think  the  evidence 
shows,  was  a  continuous  trespass,  which  threatened  to  destroy  the  charac- 
ter of  the  property  as  a  mine,  and  would  render  the  plain tlflTa  Interest 
therein  valueless.  Threatened  and  continuous  Injuries  to  mines,  quarries, 
timber  growing  upon  lands,  buildings  located  thereon,  or  other  improve- 
ments of  a  permanent  character,  are  enjoined,  because,  as  has  been  said, 
such  acts  'alter  the  diameter  of  the  property,  and  also  tend  to  destroy  ir, 
and  occassion  irreparable  loss  and  damage.*  In  such  cases  the  threatened 
injuries  are  to  the  res,  and  diminish  the  value  of  the  property  itself,  an<l 
an  injunction  will  be  granted  to  prevent  the  continuing  waste,  or  continu- 
ing trespass,  although  the  plaintiff  is  not  in  possession,  and  although  tho 
legal  title  has  not  been  settled  or  questioned  by  an  action  at  law." 

Waakey  v.  McNaught,  90  C.  C.  A.  289,  163  Fed.  929  (1908).  9th  Circ. 
By  the  Code  of  Civil  Procedure  of  Alaska,  the  distinction  between  actions 
at  law  and  suits  in  equity  is  abolished;  and  it  is  provided  (8386)  that 
an  injunction  may  be  allowed  at  any  time  after  the  commencement  of  an 
action  and  before  judgment  "(2)  when  it  appears  by  affidavit  that  the  de- 
fendant is  doing,  or  threatens  or  is  about  to  do,  or  is  procuring  or  suffer- 
ing to  be  done,  some  act  in  violation  of  the  plaintiffs  rights  concerning 
the  subject  of  the  action,  and  tending  to  render  the  judgment  ineffectual." 
In  ejectment  to  recover  certain  placer  mining  ground,  the  plaintiffs  are  en- 
titled, under  the  code,  to  an  injunction  to  restrain  the  defendants  from 
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mining  pendente  lite,  where  it  appeaVs  that  the  value  of  the  ground  con- 
sisted in  the  gold-bearing  earth,  sand  and  gravel  contained  therein^  and 
would  be  destroyed  by  its  removal.  Such  an  injunction  would  not  restrain 
the  workiii&r  of  material  which  had  been  taken  from  the  land  in  dispute, 
but  removed  to  other  property.  But  sand  and  gravel  which  have  been  taken 
from  the  lower  part  of  the  mine  and  are  deposited  on  the  surface  are  still 
part  of  the  realty  and  are  covered  by  the  injunction. 

Montana  Min.  Co,  t\  8t.  Louis  Min,  d  Mill.  Co.,  93  C.  C.  A.  536,  168  Fed. 
514  (1909).  9th  Circ.  Code  Civ.  Proc,  Mont  1895  (Rev.  Ck)de8,  8  6643) 
provides:  "When  it  ai)pears,  by  affidavit,  that  the  defendant  during  the 
pendency  of  the  action,  threatens,  or  is  about  to  remove,  or  to  dispose  of 
his  property,  with  intent  to  defraud  the  plaintiff,  an  injunctive  order  may 
be  granted  to  restrain  the  removal  or  disposition."  A  suit  was  pendlni? 
In  which  plaintiff  claimed  lar^e  damages  for  ore  extracted  from  a  vein 
owned  by  the  plaintiff,  and  the  decision  in  former  litigation  between  the 
parties  (see  204  U.  S.  20i,  page  ^05.  above)  foreshadowed  a  recovery  by  the 
plaintiff.  The  defendant  was  enjoined  from  mining  and  selling  ore  from 
its  own  mine,  where  it  appeared  that  if  it  continued  to  do  so,  there 
would  not  remain  therein  sufficient  ore  to  satisfy  such  Judgment  as  the 
plaintiff  might  recover. 

Alabama. 

Mahel  Min.  Co.  v.  Pearson  Coal  d  Iron  Co.,  121  Ala.  567,  25  So.  754 
(1S99).  An  injunction  will  lie  to  restrain  an  adjacent  mine  owner  from 
trespassing  on  the  complainant's  lands  and  mining  and  taking  coal  there- 
from, and  from  throwing  the  water  from  defendant's  mines  in  and  upon 
the  mineral  lands  of  complainant,  thereby  rendering  the  same  valueless, 
so  that  the  complainant  would  suffer  irreparable  injury  unless  the  de- 
fendant be  restrained.  "In  cases  of  this  character  the  question  of  the  sol- 
vency or  insolvency  of  the  defendant  is  immaterial.  'In  trenpasses  to 
mining  property  greater  latitude  is  allowed  courts  of  equity  than  in  re- 
straining ordinary  trespaspes  to  realty,  since  the  injury  goes  to  the  im- 
mediate destruction  of  the  minerals,  which  constitute  the  chief  value  of 
this  species  of  property.  Where,  therefore,  the  trespass  consists  in  the 
removal  of  ore  from  the  complainants*  mines,  the  legal  title  being  clearly 
established  In  complainants,  they  are  entitled  to  an  injunction,  even  thoup^h 
an  action  at  law  would  lie.'  High,  Inj.  Sec.  730;  Chambers  v.  Iron  Co.. 
67  Ala.  35.3." 

Alaska. 

Binstcanger  v.  Henninger,  1  Alaska,  509  (1902).  A  cotenant  in  posses- 
sion, who  either  works  In  so  unskillful  a  manner  as  to  amount  to  destruc- 
tive waste,  or,  being  in  possession  under  an  unequivocjil  hostile  assertion  of 
exclusive  title,  seeks  to  appropriate  the  entire  product  to  his  own  use  will 
be  enjoined  at  the  suit  of  an  injured  cotenant. 
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California. 

William.^  V.  Long,  129  Cal.  229,  61  Pac.  1087  (1900).  Where  a  purchaser 
in  i^ossessioEi  of  a  mine  makes  default  in  the  payment  of  an  instatment 
of  the  purchase  mone5%  and  .the  vendor  claims  that  the  agreement  pro- 
vided that  the  land  should  in  such  event  revert  to  him.  a  temiH>niry  Injunc- 
tion will  be  granted  restraining  the  extraction  and  removaf  of  ore  from 
the  mine  and  the  commission  of  waste,  but  not  the  mere  "workin*;"  there- 
on. 

Idaho. 

Safford  i\  Flvmminu,  13  Idaho,  271,  SJ)  I»ac.  827  (1907).  Tlie  co'irt  \till 
grant  an  injunction  pendente  lite  restraining  defendants,  their  agents  or 
employes,  from  interfering  with  plaintiffs,  their  agents  and  employes,  iu 
their  working  of  a  mining  claim  where  an  action  has  been  brought  to  de- 
termine proi)erty  rights  therein,  and  plaintiffs  have  set  forth  that  defendants 
have  threatened  to  use  violence  to  plaintiffs  if  they  undertook  to  eontinae 
the  work.  "It  has  been  the  practice  of  the  courts  in  mining  cases  to  l»e 
liberal  in  granting  injunctive  relief  in  mining  litigation,  in  order  that  one 
party  may  not  be  placed  in  a  worse  position  during  the  litigation."  "ine 
injunction  to  be  granted  should  not  prevent  either  party  from  doing  what- 
ever was  reasonably  necessary  for  the  preservation  of  the  property  in  coi^ 
troversy.     The  purpose  oiP  such  Injunction  is  to  protect  the  rights  of  the 

parties  until  the  final  determination  of  the  case." 

■» 

Illinois. 

Rice  r.  Looney,  81  III.  App.  537  (1898).  On  a  bill  to  enjoin  defendant 
from  taking  coal  from  beneath  land  owned  by  the  plaintiff,  the  latter 
claimed  that  the  defendant  was  only  a  tenant  under  an  agricultural  lease, 
but  the  former  claimed  the  right  to  take  the  coal  under  an  agreement  with 
the  plaintiff's  ancestor.  The  court  said  that  if  the  plaintiff's  contention 
was  to  prevail,  the  defendant  was  a  mere  trespasser  and  that  there  was 
an  adequate  remedy  at  law,  there  being  no  proof  of  insolvency. 

Lloyd  V.  Catlin  Coal  Co.,  210  111.  460,  71  N.  E.  335  (1904).  See  this  case 
on  page  627. 

McQuire  v.  Boyd  Coal  d  Coke  Co,,  236  111.  69,  86  N.  E.  174  (1908). 
Where  an  owner  of  a  mine  had  wrongfully  and  knowingly  mined  coal  be- 
yond the  limits  of  his  mine,  he  may  at  the  suit  of  the  adjoining  owner  be 
enjoined  from  further  removal  of  the  coal,  and  also  from  entering  and 
using  the  entries  in  complainant's  land  for  any  purpose.  See  this  case 
also  on  page  651. 

Indiana. 

Simpson  v.  Pittslurg  Plate  Olass  Co.,  28  Ind.  App.  343,  62  N.  B.  758 
(1902).  Where  a  gas  lease  provides  that  the  lessee  shall  furnish  gas  to 
the  lessor  for  domestic  uses,  and  subsequently  the  lessor  threatens  to  cut 
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off  the  supply  of  gas  in  violation  of  this  covenant,  although  the  supply  of 
gas  is  sufficient  to  carry  out  the  agreement,  the  lessor  is  entitled  to  an  in- 
junction in  equity  to  restrain  him  from  so  doing. 

American  Steel  d  Wire  Co.  v,  Tate,  33  Ind.  App.  504,  71  N.  E.  189  (1904). 
Where  a  contract  confers  upon  the  grantee  the  ''exclusive  right  of  gas  or 
oil  wells  and  products  therefrom"  on  a  certain  tract  of  land,  and  the  land- 
owner binds  himself,  his  heirs  and  assigns,  not  to  lease  any  of  that  tr:i<:t 
TO  any  other  party  or  parties  for  gas  and  oil  privileges  during  the  life  of 
the  contract,  the  invasion  of  the  tract  by  a  stranger,  and  the  threatene«l 
drilling  of  a  well  by  him  for  the  purpose  of  extracting  gas  or  oil  without 
the  consent  of  the  grantee  under  the  contract,  the  damages  that  would 
accrue  being  incapable  of  definite  ascertainm^it,  constitute  ground  for  an 
injunction  at  the  instance  of  the  grantee,  whether  the  latter  ha.l  or  had 
not  entered  upon  the  land  and  proceeded  to  drill  a  well  or  take  pas  or  oil 
therefrom. 

Consumers*  Gas  Trust  Co.  v.  American  Plate  Glass  Co.,  102  Ind.  393, 
68  N.  E.  1020  (1903).  "In  Manufacturers  Gas  &  Oil  Go.  v.  Indiana  Nat. 
Gas  &  Oil  Co.,  155  Ind.  461,  57  N.  E.  912,  50  L.  R.  A.  768,  recojmition  was 
given  to  the  doctrine,  as  natural  gas  can  be  obtained  only  by  the  drilling 
of  wells,  that  the  surface  proprietors  have  such  a  qualified  proi)ert.v  in  the 
gas  in  limited  reservoir  below  that  they  may  enjoin  an  act  which  is  in  its 
nature  destructive  of  their  interests  in  the  common  property ;  but  we  are 
not  prepai'ed  to  affirm  that,  because  of  the  right  of  a  proprietor  to  draw 
gas  from  the  common  resen'bir,  he  could  enjoin  a  third  |)erson  from  obtain- 
ing gas  therefrom  for  the  mere  reason  that  the  latter  did  not  have  a  right 
to  drill  the  necessary  well.  For  sv.ch  a  violation  of  law  it  appesirs  that  the 
wpongiloer's  accountability  is  only  to  the  proprietor  who  has  a  standing  to 
complnin  of  the  tresimss  involved  in  the  drilling  of  the  well.  It  follows  from 
this  consideration  that  the  plaintiff  below  could  not  enjoin  the  putting 
down  of  the  well,  unless  it  further  apjiears  that  said  plaintiff  had  a 
proprietary  right  in  the  land.*'  A  lessee  of  land  for  oil  and  pas  puriioses, 
over  which  a  railroad  company  has  an  easement  or  right  of  way,  has 
such  a  proprietary  right  that  he  may  enjoin  the  drilling  of  a  gas  well  on 
the  land  covered  by  the  easement. 

Richmond  Nat.  Gas  Co.  v.  Davenport,  37  Ind.  App.  25, 76  N.  E.  525  (1905). 
Injunction  will  lie  to  restain  a  tenant  for  life  from  couunitting  waste  by 
operating  for  oil  or  gas,    8ee  this  case  on  page  6. 

Iowa. 

Halpin  v.  McCune,  107  Iowa,  494,  78  N.  W.  210  (1899).  A  person  who 
mines  upon  another's  land  will  be  enjoined  in  equity  from  so  doing,  tho 
treepass  being  of  a  continuous  character.  The  mine  owner  is  not  obliged 
to  sit  idly  by  and  see  his  property  carried  away  day  by  day,  with  only 
a  right  to  sue  from  time  to  time  for  the  value  of  such  as  he  can  identify. 
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Michigan. 

Negaunec  Iron  Co.  v.  Iron  Cliffs  Co,,  134  Mich.  264,  96  N.  W.  468  (1003). 
Where  the  complainant  la  in  possession  of  mining  property,  and  the  defend- 
ants threaten  to  enter  under  a  claim  of  title  and  remove  ore,  equity  will 
grant  an  injunction  to  restrain  them  from  so  doing,  the  injury  threatened 
being  irreparable. 

MissonrL 

Chicago  de  Alton  R.  Co,  v.  Brandau,  81  Mo.  Ai:^.  1  (1899),  See  this  case 
on  pape  629. 
Jack  Harvard  Zinc  d  Min.  Co,  v.  Continental  Zinc  d  Lead  Min.  d  Stnclt- 
Bouthweat  Missouri  R,  Co,  v.  Morning  Hour  Min.  Co.,  138  Mo.  App.  129. 
ing  Co,,  lOG  Mo.  App.  CO,  80  S.  W.  12  (1904).  See  this  case  on  page  614. 
119  S.  W.  982  (1909).  Under  Rev.  St  1899,  8  3649,  providing  that  injunc- 
tlon  lies  to  prevent  irreparable  injury  to  real  property,  injunction  lies  to 
prevent  a  mine  owTier  from  persisting  in  a  mode  of  mining  which  endangers 
the  support  of  the  surface,  thereby  endangering  the  safety  of  railroad 
tracks  on  the  surface. 

Montana. 

Boyd  V,  Dearozier,  20  Mont  444,  52  Pac.  53  (1898).  In  an  action  to  re- 
cover iK)ssession  of  a  placer  mining  claim,  to  which  defendants  clalmiMl 
title  by  relocation  based  upon  alleged  failure  of  plaintiff  to  do  annual  work, 
an  injunction  pendente  lite  was  granted  restraining  defendants  from  tres- 
passing  or  mining  upon  or  disturbing  the  soil  of  the  claim.  It  was  held 
that  the  graDting  of  such  an  injunction  was  a  matter  of  judicial  discretion; 
that  the  rule  that  equity  would  not  interfere  where  there  was  a  contro- 
versy as  to  title  no  longer  prevailed. 

Heinze  i\  Boston  d  M,  Consol.  Copper  d  Silver  Min.  Co.,  20  Mont  52S, 
52  Pac.  273  (1808).  Plaintiffs  were  owners  of  town  lots  under  which  de- 
fendant was  conducting  mining  operations  upon  the  claim  that  it  was 
following  tho  dip  of  a  vein  having  its  apex  in  defendant's  claim.  The  ques- 
tion in  dispute  was  whether  the  apex  of  this  vein  was  in  defendant's  claim 
or  whether  the  strike  of  the  vein  crossed  the  side  lines  of  the  claim  and, 
if  so,  where  The  court  granted  an  injunction  pendente  lite  restraining 
defendant  from  in  any  manner  entering  the  premises  or  from  passing 
through  any  levels,  drifts,  etc.,  made  therein,  or  nmnlng  cars,  or  hauling 
ore,  etc.,  through  the  same.  The  court  refused  to  modify  this  so  as  to 
permit  the  use  of  these  drifts,  etc.,  for  the  purpose  of  hauling  ores  which 
came  from  defendant's  own  ground. 

Montana  Ore-Purchasing  Co.  v.  Boston  d  M.  Consol.  Copper  d  Silver 
Min,  Co.,  22  Mont  159,  56  Pac.  120  (1899).  Where  a  defendant  is  working 
within  his  own  ground  and  there  is  but  a  mere  "chance"  that  the  apexes 
of  the  veins  upon  which  he  is  working  are  in  the  plaintifTs  ground,  it  is 
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au  abuse  of  the  discretion  of  the  court  to  issue  a  temporary  iujunctioii 
refitralnlng  the  defendant  from  the  continuance  of  his  mining. 

Maloney  v.  King,  25  Mont  188,  64  Pac.  351  (1901).  Where  there  Is  much 
evideace  that  the  apex  of  a  vein  is  in  defendant's  claim,  but  some  evidence 
to  the  contrary,  and  the  court  belieTes  that  the  vein  has  not  been  developed 
far  enough  to  show  with  certainty  just  where  the  ai^ex  really  is,  a  pre- 
liminary injunction  will  be  granted  to  restrain  defendant  from  taking  ore 
from  the  iiortion  of  the  vein  beneath  the  surface  of  i)laintifr8  claim. 

Anaconda  Copper  Min,  Co,  v,  Heimc,  27  Mont  161,  69  Pac.  909  (1902). 
Where,  on  a  hearing  for  a  temporary  Injunction,  it  is  shown  that  the  de- 
fendants were  removing  ores  from  beneath  the  surface  of  the  plaintifTs^ 
claim,  the  injunction  should  be  granted  unless  the  defendant  shows  that 
he  is  not  a  trespasser  by  "evidence  reasonably  clear  and  satisfactory." 

Maloney  v.  King,  27  Mont  428,  71  Pac.  469  (1903).  In  an  action  to  de- 
termine the  ownership  of  certain  ore  bodies  within  the  planes  of  the 
boundaries  of  the  plaintiffs'  claim,  the  apex  of  the  vein  in  which  such 
ore  bodies  are  found  being  claimed  by  the  defendants  to  be  within  their 
dalm,  equity  will  not  grant  an  injunction  prayed  by  the  defendants,  pend- 
ing an  appeal  by  them  from  a  Judgment  in  favor  of  the  plaintiffs,  to  re- 
strain the  plaintiffs  from  mining  upon  the  land  in  dispute,  when  the 
verified  answer  of  the  plaintiffs  states  that  only  a  small  quantity  of  ore 
had  been  extracted,  and  that  all  the  work  being  done  on  the  disputed 
ground  was  development  work  and  exploration  necessary  to  enable  plain- 
tiffs  to  prepare  for  the  trial  of  another  case  involving  another  portion  of 
their  claim. 

Oemmell  v.  Swain,  28  Mont  331,  72  Pac.  662,  98  Am.  St  Rep.  570  (10a3). 
See  this  case  on  page  390. 

Clark  r.  Wall,  32  Mont  210,  79  Pac.  1052  (100.^)).  If  a  licensee  refuses 
to  vacate  the  premises,  when  his  license  has  been  revoked,  but  (*ontinneB 
to  mine  ore  and  is  insolvent,  the  owner  is  entitled  to  an  injimction.  Seo 
this  ctise  on  page  03. 

New  Jersey. 

Beach  v.  Sterling  Iron  d  Zinc  Co,,  54  N.  J.  Eq.  65,  33  Atl.  286  (1895). 
Where  a  mine  owner  pollutes  the  water  of  a  stream  in  which  another  is 
entitled  to  water  rights,  the  latter,  when  his  right  is  established,  will  be 
entitled  to  an  injunction.  "There  is  no  principle  which  will  sustain  a  court 
of  eqnlty  In  refusing  an  Injunction  against  the  maintenance  of  an  estab- 
lished continuing  nuisance,  and  l«javing  the  injured  party  to  his  remedy 
at  law.  To  do  so  is.  In  effect,  to  permit  a  party  to  take  his  neighbor'.'* 
land  for  his  own  use,  upon  terms  of  making  such  compensation  as  a  Jury 
shall  assess.  This  is  inadmissible.  The  object  and  office  of  a  verdict  au<l 
judgment  at  law  is  to  establish  the  right,  and  give  compensation  for  past 
injuries.  The  right  being  once  made  clear,  whether  by  jud;rnient  at  law 
or  upon  Incontrovertible  rules  of  law  and  well  established  facts,  the  remedy 
in  equity  by  injunction  to  prevent  future  injury  is  a  matter  of  ri^cht  and 
relief  cannot  be  refused."    See  this  case  also  on  page  CIS. 
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Oklahoma. 

Bay  V.  Oklahoma  Southern  Gas,  Oil  d  Min.  Co.,  13  Okl.  425,  73  Pac  986 
(1903).  When  the  character  of  public  land  is  In  dispute,  the  courts  may 
l)reserve  the  possessory  rights  of  the  legal  occupants  by  injunction  against 
continuous  trespassing  until  the  question  as  to  the  character  of  the  land 
shall  have  been  heard  and  determined  by  the  land  department.  See  th's 
(nse  i\ho  on  paj;e  2.'»1. 

Oregon. 

BUthop  r.  Baisley,  28  Or.  119,  41  Pac.  936  (1895).  Where  title  is  in  dis- 
pute and  plaintiff  is  out  of  possession,  equity  will  not  grant  a  i>ermanent 
injunction  against  mining.  The  most  that  it  will  do  will  l>e  to  grant  a 
temporary  injunction  pending  a  determination  of  the  title  at  law.  In  this 
case  not  even  that  remedy  was  allowed.  The  proper  practice  under 
Oregon  law  is  explained.  See,  also,  Hayden  t.  Brown,  33  Or.  221,  53  Pac. 
490  (1898). 

Muldrick  r.  Broun,  37  Or.  isn.  (il  Pac.  428  (1900).  Equity  will  enjoin 
a  trespass  upon  a  mine  for  the  reason  tlint  the  oxtmction  of  ores*  thei-efroDi 
reaches  to  the  substance  and  value  of  the  estate,  and  goes  to  the  destruc- 
tion of  the  very  essence  thereof. 

Parker  v.  Furlong,  37  Or.  248,  62  Pac.  490  (1900).  "In  case  of  mining 
property  greater  latitude  is  allowed  than  in  an  ordinary  trespass,  because 
the  injury  generally  goes  to  the  immediate  destruction  of  the  mineral*, 
which  constitute  the  chief  value  of  the  estate.  But  before  a  court  of 
equity  will  Interfere,  even  to  enjoin  a  tresxmss  upon  a  mining  claim,  it  must 
api>ear  that  the  trespass  consists  in  the  removal  or  threatened  removal  of 
the  ore,  or  in  some  act  going  to  the  irreparable  injury  or  destruction  of  the 
mine."  A  single,  naked  trespass  uixm  real  property  is  not  sufficient  to  gi»'e 
a  court  of  equity  jurisdiction.  Nor  is  the  mere  Insolvency  of  a  defendant 
ever  sufficient  reason  of  itself  for  relief  by  injunction. 

Pennsylvania. 

Grccfishoro  \at.  Oafi  Co,  r.  Fayette  County  Oas  Co.,  200  Pa.  3S,^,  49  Atl. 
708  (IJ'Ol).  A  c<)uii)hiinant  who  is  in  possession  of  land  under  an  oil  ami 
gas  lease  nmy  maintain  a  bill  for  injunction  against  a  continuinsr  tresjmss 
by  one  who  has  entered  and  made  preparations  to  drill  for  oil  and  gas, 
and  such  a  bill  should  not  be  dismissed,  the  lejnil  title  of  the  complainant 
being  clear  and  not  denied  by  the  answer. 

Verdolite  Co.  r.  Riehardx.  7  North.  Co.  Uep.  113  (1S09).  Where  there  la 
a  threatened  Injur?-  to  mining  rights  in  land,  equity  will  enjoin 
a  trespass  thereon,  pending  the  determination  of  a  iKWsessoi-j'  action; 
it  is  not  necessary  in  such  case  that  the  title  must  first  be  settled  at  law. 
Where  a  lessor  lenses  the  right  to  take  "soapstone  only'*  from  the  demised 
premises,  reserving  all  other  minerals,  but  the  lessee  in  blasting  removes 
other  minerals  with  the  soapstone.  and  the  lessor  prays  an  injunction  to 


EQUITABLE   PRINCIPLES  AND  REMEDIES.  667 

restrain  him  from  doing  so,  equity  must  exercise  its  Jurisdiction  so  that, 
if  possible,  these  reciprocal  servitudes  may  be  enjoyed,  or  that  each  may 
not  encroach  upon  the  other,  except  as  a  necessary  incident  to  mining. 

Miles  r.  Pennsylvania  Coal  Co,,  217  Pa.  449,  66  Atl.  764,  10  A.  &  K.  Ann. 
Cas.  871  (1907).    See  this  case  on  page  638. 

Berkcy  r.  Bcrwind-White  Coal  Mhu  Co..  220  Pa.  6r»,  CO  AM.  329  (190S). 
See  this  cane  oiriwige  640. 

Virginia. 

Morison  r.  American  Asx'n,  110  Va.  71,  65  S.  K.  469  (1909).  Equity  will 
enjoin  the  surface  owner  from  nilulug  and  removing  iron  ore  at  the  suit 
of  the  owners  of  the  underlying  minerals.  The  line  of  decisions  which  bold 
that  the  right  to  Invoke  tbe  equitable  Jurisdiction  of  courts  to  remove 
clouds  from  the  title  to  real  estate  only  accrues  where  the  holder  of  the 
legal  title  is  in  possession  has  no  application  to  this  case.  "Iron  or^that 
is  under  the  surface  is  not  susceiitible  of  actual  possenslon."  The  removal 
of  the  ore  destroys  the  very  substance  of  the  estate  and  the  injury  *s 
irreptirable.  "The  court  having  properly  taken  Jurisdiction  to  prevent 
the  destruction  of  appellee's  estate.  It  had  the  right  to  go  on  and  do  com- 
plete Justice,  although  in  doing  so  It  had  to  settle  the  title  to  the  Iron  ore 
w^hich  was  in  dispute." 

Washington. 

Yartcood  v.  Cedar  Canyon  ConsoL  Min.  Co.,  37  Wash.  56,  79  Pac.  483 
(1905).  Where  one  has  only  an  inchoate  right  to  a  mine  contingent  on 
his  paying  a  stipulated  purchase  price,  and  therefore  no  right  of  posses- 
sion until  he  has  either  jmld  or  tendereil  snch  j>rice.  he  will  le  enj(»lned 
from  extracting  ore  from  the  mine  until  such  payment  or  tender  is  made, 
at  the  instance  of  the  owner  of  the  mine. 

West  Virginia, 

Bettman  v.  Harness,  42  W.  Ya.  433,  26  S.  E.  271,  36  L.  R.  A.  566  (1896). 
H.  leased  land  for  oil  purposes  to  W.  and  subsequently,  on  the  ground  that 
the  first  lease  had  expired,  leased  for  the  same  purpose  to  F.  W.*s  as- 
signee broujrht  hill  for  an  injunction  to  restniin  operations  under  the 
second  lease.  The  bill  will  lie.  "The  Jurisdiction  for  this  case  Is  not 
claimed  to  rest  on  the  right  to  remove  cloud  on  title,  but  on  irreparable 
injury,  and  that.  Jurisdiction  being  warranted  on  that  ground,  the  court 
will  go  on  to  adjudicate  on  the  rights  of  imrties  as  it  has  jurisdiction 
for  one  purpose.  It  makes  no  dlCFerence,  if  the  elements  of  irreparable  in- 
Jury  be  present,  whether  the  party  doing  It  he  solvent  or  insolvent.'*  The 
extraction  of  oil  Is  Irreparable  injury.  The  legal  remedy  is  Inadequate 
because  (1)  the  injury  is  destructive  of  the  substance  of  the  estate;  (2)  it 
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is  incapable  of  ejstiiuatiou  in  money;  (3)  its  extent  cannot  le  conipuletl; 
(4)  it  may  be  vexatlously  repeateiL 

The  preliminary  injunction  should  only  preserve  the  status  quo.  It  should 
not  affect  the  question  of  title  or  pofisessioiL 

Freer  v.  Davis,  52  W.  Ya.  1»  43  S.  E.  164,  94  Am.  St  Rep.  895,  59  L.  R. 
A.  556  (1003).  Where  irreparable  mischief  is  being  done  or  threatenefl 
to  real  estate,  going  to  the  destruction  of  the  substance  of  the  estate,  such 
as  the  extraction  of  oil  and  gas,  and  the  title  to  the  land  Is  in  dispute,  the 
parties  claiming  under  hostile  titles,  a  court  of  equity  will  enjoin  the 
trespass  and  preserve  the  property  and  rights  of  the  parties,  pending  the 
determination,  in  a  court  of  law,  of  the  question  of  title;  and  this  although 
no  action  at  law  has  been  instltuteil.  If  it  api^ars  from  the  bill  that  the 
complainant  intends  Immediately  to  put  the  question  of  title  in  course 
of  judicial  determination  and  prosecute  it  diligently. 

Haskell  v.  Sutton,  53  W.  Ya.  206,  44  S.  E.  533  (1903).  Where  a  per- 
son enters  upon  land  without  authority  under  a  void  lease,  and  drills 
thereon,  and  takes  petroleum  oil  therefrom,  and  removes  the  same  from  the 
premises,  and  threatens  to  drill  other  wells,  and  to  take  the  oU  produced 
therefrom,  a  court  of  equity  will  perpetually  enjoin  him  from  all  operations 
under  said  ^oid  lease,  will  cancel  said  lease,  and  retain  the  cause  for  all 
purposes,  and  proceed  to  a  final  determination  of  all  the  matters  at  issue 
therein,  although  the  plaintiffs  may  have  a  remedy  at  law  against  the 
wrongdoer  for  the  trespass. 

III.    Receivebs. 

p.  737. 

United  States. 

Nevada  Sierra  OU  Co.  v.  Home  Oil  Co.,  98  Fed.  073  (1899).  C.  C.  S.  D. 
Cal.  Where  two  parties  claim  title  to  public  land  of  the  United  States 
under  the  mineral  land  law,  and  the  proof  shows  reasonable  ground  for 
complainant's  claim,  the  court  will  appoint  a  receiver  to  take  possession 
of  the  land  pending  the  litigation,  to  the  end  that  the  necessary  annoal 
work  nmy  be  i)erformed  for  the  benefit  of  the  party  who  may  ultimately 
prevail,  and  in  order  to  preserve  the  property,  and  prevent  the  extraction 
and  dly  posit  ion,  j^ending  the  litigation,  of  the  oil  which  the  proof  showeil 
constituted  the  chief,  if  not  the  only,  value  of  the  land.  Both  parties  in 
this  case  agreed  that  by  reason  of  the  operation  of  wells  on  adjoining 
lands  no  injunction  ought  in  any  event  to  issue,  because  such  action  would 
necessarily  result  in  the  draining  of  a  large  part  of  the  oil  from  the  land 
by  those  operating  on  the  adjoining  lands. 

Colorado. 

Hmdrie  d  Bolthoff  Mfg.  Co.  v.  Parry,  37  Colo.  359,  80  Pac.  118  (1900). 
In  this  case  a  receiver  was  appointed  by  the  court  for  a  mining  company 
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**with  all  the  powers  usual  in  receiverBhlp  cases,  and  to  take  charge  of  the 
affairs  and  property  of  the  defendant  Company."  The  receiver  worked  the 
mine,  incurring  an  Indebtedness.  Held,  that  under  tlie  statute  providing 
for  receiverships  of  mining  properties,  the  receiver  had  no  authority  to 
work  the  mines^  but  could  only  take  cliarge  of  the  property  for  the  purpose 
of  closing  out  the  business.  Hence  the  indebtedness  cannot  be  charged 
against  the  estate. 

Texas. 

West  V,  Hermm,  47  Tex.  Civ.  App.  131,  104  S.  W,  428  (1007).  Where 
lands  in  which  plaintiff  claims  to  have  an  interest  are  valuable  chiefly  as  oil 
lands,  and  there  is  a  likelihood  of  his  being  able  to  establish  his  claim,  the 
court  may  in  its  discretion  appoint  a  receiver  to  preserve  his  interest  in  tlu» 
product  under  Texas  Rev.  St.  1805,  art  1465. 


lY.    Inspection. 

p.  739.  In  addition  to  the  statutes  cited  in  Vol.  1,  see  Alabama, 
Code  1907,  §7420;  Indiana,  3  Bums'  Ann.  St.  1908,  §§8599- 
8601;  Iowa,  Code  1897,  §2485;  Kansas,  Dassler's  Gen.  St.  1905, 
§§4304-4311;  Missouri,  Rev.  St.  1899,  §§8772-8774;  Ohio,  Bates' 
Ann.  Rev.  St.  1906,  §§  4374-4379. 

United  States. 

Henszey  v.  Langdon-Henszey  Coal  Min.  Co.,  80  Fed.  178  (1897).  O.  O. 
E.  D.  N.  G.  A  stockholder  and  bondholder  of  an  insolvent  mining  company, 
liaving  petitioned  for  the  removal  of  a  receiver  on  the  ground  of  mis- 
management, was  permitted  to  have  an  inspection  of  the  mine  made  by  his 
agent  for  the  purpose  of  ascertaining  whether  the  grounds  of  his  petition 
were  all  founded. 

Colorado. 

People  V.  DeFrance,  20  Colo.  309,  68  Paa  267  (1902).  Although  part  of 
f  864  of  the  Gode  of  Civ.  Proc  seems  to  permit  the  making  of  an  inspection 
order  even  where  no  suit  was  pending,  when  construed  together  with  the 
rest  of  the  section  and  with  other  statutes  of  the  state,  as  well  as  with 
the  common  law,  the  intention  of  the  general  assembly  appears  to  havf* 
been  to  permit  no  inspection,  survey  or  examination  of  a  mine  unless  there 
was  at  the  time  a  suit  pending  which  made  the  same  necessary  or  proper 
for  the  protection  of  the  interests  of  litigants. 
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Montana. 

State  V,  DUtrict  Ct„  2G  Mout.  390,  (58  Pac.  570  (1902)  ;  Id.,  26  Mont.  411, 
09  Pac.  103  (1902).  :Nelther  the  inherent  Jurisdiction  of  equity,  nor  S 131T 
of  the  Code  of  Civ.  Proc,  authorizes  the  issuance  of  an  order  for  the  in- 
spection of  premises  in  which  the  petitioner  lias  no  proprietary  interest 
and  concern iug  which  there  is  no  suit  pending.  The  right  which  the  owner 
of  one  claim  may  have,  to  follow  a  vein  apexing  on  his  claim,  under 
another  tlaini,  does  not  constitute  an  Interest  in  the  latter  ehiiui.  It  c<iusri- 
tiites  an  interest  In  the  former  claim,  and  a  decree  allowing  the  claimant 
of  extralateral  rights  to  inspect  premises  under  which  his  vein  was  snp- 
iM)6ed  to  pass,  but  as  to  which  there  Is  no  pending  litigation,  will  be  set 
aside  as  without  jurisdiction. 

State  V.  DiHtrkt  Ct.,  26  Mont.  416,  424,  68  Pac.  794,  946  (1902).  A  i>et1- 
tlon  for  an  order  of  supervisory  control  directed  to  a  lower  court;  and 
requiring  it  to  vacate  an  order  permitting  a  defendant  to  inspect  complain- 
ant's mine  vorkings,  will  not  be  granted  where  the  petitioner  had  filed  -i 
bill  asking  that  the  defendant,  an  adjoining  owner,  be  restrained  from  min- 
ing under  the  petitioner's  land,  and  the  former  had  filed  Its  petition  stat- 
ing that  there  was  a  dispute  as  to  whether  the  apex  of  the  vein  from  which 
it  had  lieen  taking  ore  was  in  its  land  or  in  conijilalnanf  s  land,  that  it  was 
only  possible  to  determine  this  question  by  observing  how  the  vein  de- 
veloped, and  that  the  complainant  had  excluded  him  from  the  only  places 
where  this  development  could  be  watched.  The  order  sustained  provided 
for  one  general  inspection  and  for  subsequent  Inspections  from  time  to 
time  as  the  oi)erations  progresse<l  during  the  i>endency  of  the  action,  but 
the  supreme  court  limited  the  permitted  inspection  to  an  inspection  of 
thoso  veins  (»nly  the  lociitioiis  of  whose  apexes  were  In  dispute  l»etween  com- 
plainant and  defendant. 

State  r.  DiMtrfet  Ct,,  26  Mont.  483.  (J8  Pac.  861  (1902).  An  order  will 
not  be  made  dii-ecting  a  lower  court  to  vacate  an  order  permitting  the  plain- 
tiff in  a  trespass  suit  to  Inspect  the  workings  of  the  defendant,  where  the 
plaintiff  has  sufficient  evidence  to  warrant  an  honest  belief  that  his  rights 
are  being  invaded,  but  the  means  of  ascertaining  with  certainty  the  actual 
conditions  are  in  the  exclusive  control  of  the  defendant. 

State  r.  Distriet  Ct..  28  Mont.  528,  73  Pac.  230  (1903).  The  statute  per- 
mitting the  making  of  an  inspection  order  is  not  in  contniventlonof  the  con- 
stitution either  of  the  T'nited  States  or  of  Montana,  for  it  neither  deprives  an 
owner  of  property  without  due  process  of  law,  nor  does  it  amount  to  a 
taking  or  damaging  of  private  property  without  just  compensation  first 
made  to  the  owner  thereof.  The  owner  of  a  claim  on  which  a  vein  apexes 
may  have  an  order  for  the  inspection  of  the  workings  of  other  claims 
under  which  he  alleges  that  the  vein  dljie.  "The  exterior  iK>rtions 
of  a  lode  *  ♦  ♦  are  substantial  parts  of  the  projyerty  conveye«l 
liy  the  patent,  and  if  a  stranger,  under  claim  of  title,  encroaches 
upon  such  portions  by  means  of  openings  of  which  he  has  exclusive  con- 
trol, the  statute  furnishes  the  owner  the  means  of  ascertaining  the  fticts 
necessary  to  enable  him  to  protect  his  rights,  and  authorizes  entry  for 
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that  purpose  through  the  property  of  his  adversary.  It  authorizes  also  a 
tunrey  of  the  tunnels,  shafts  and  drifts  therein  for  the  purpose  of  the 
action.  If  the  surrey  and  inspection  must  be  limited  with  absolute  cer- 
tainty to  the  openings  made  upon  the  lode  itself  *  •  *  the  purpose 
of  the  statute  would  be  defeated.  •  •  •  xhe  extent  of  the  inspection 
and  survey  must  be  limited  only  by  the  necessities  of  the  action  as  they 
are  made  to  appear." 

In  order  to  warrant  a  court  in  granting  an  order  for  an  inspection,  the 
motion  therefor  need  not  allege  nor  the  evidence  in  support  thereof  estab- 
Ii»h  in  extictiiens  and  detail  fnctB  to  discover  whidi  is  the  ()!>ject  of  tho 
inspection  asked  for;  it  need  be  alleged  and  proven  only  that  an  action 
is  pending  involving  title  to  real  estate  and  that  there  is  good  cause  .to  be- 
lieve that  an  examination  of  the  property  will  aid  the  parties  to  present 
their  rights  in  the  proper  way,  and  the  court  intelligently  to  adjust  them. 
The  order  for  the  inspection  should  include  only  such  parts  of  defendant's 
claims  as  are  so  near  to  the  supposed  position  of  the  vein  claimed  by  the 
plaintiff  that  their  inspection  reasonably  could  be  supposed  to  be  of  help 
to  the  plniiuiff.  Where  the  phiintlff  asserts  that  his  vein  conies  into  de- 
fendant's claims  at  certain  levels  only,  the  order  should  not  give  the  right 
to  inspect  defendant's  workings  at  higher  levels.  It  should  not  require 
the  defendant  to  give  the  plaintiff  access  thereto  through  the  defendants 
shaft  and  by  means  of  his  appliances,  where  it  is  practicable  for  the  plain- 
tiff to  obtain  access  through  his  own  shafts  and  by  means  of  his  own 
appliances.  Under  S 1317,  Code  Civ.  Proc.,  requiring  an  applicant  for  an 
Inspection  order  to  pay  the  expenses  of  the  inspection,  the  court  in  direct- 
ing the  defendant  to  raise  and  lower  the  applicant*s  agents  sliou.d 
provide  for  payment  by  the  applicant  for  such  services. 

iitate  r.  DUtrivt  Vt„  29  Mont.  105,  74  Pac.  132  (1903),  affirming  20  Mont. 
416,  424,  6S  Pac.  794,  946,  above.  Where  the  only  means  of  access  to  the 
workings  in  controversy  is  the  shaft  of  the  plaintiffs,  the  court  is  Justified, 
in  an  order  for  insi>ec»tion.  In  compelling  the  plaintiffs  to  allow  defendants  in- 
gress into  and  egress  from  the  mine  by  means  of  plaintiffs'  machinery  anl 
appliances.  Such  temporary  invasion  of  the  property  rights  of  a  party  to 
an  action  is  not  a  taking  or  damaging  of  property  within  the  pr.rview  of 
the  constitutional  prohibition. 

An  order  for  inspection  should  provide  for  the  compensation  contem- 
plated by  S  1317,  Code  Civ.  Proc.  If  the  parties  cannot  themselves  stipulate 
as  to  what  the  expense  is,  the  court  may  hear  testimonj'  and  fix  what 
the  reasonable  eoet  of  raising  and  lowering  the  defendants'  agents  is,  and 
then  direct  the  defendants  to  pay  it. 

In  an  application  for  an  inspection  order,  it  does  not  follow  that,  be- 
cause the  plaintiffs,  witnesses  testify  as  to  certain  facts  concerning  the 
vein  in  controversy,  the  defendants  should  not  be  permitted  to  examine  the 
workings,  and  determine  for  themselves  whether  or  not  these  conditions 
actually  exist 

Where  work  is  being  conducted  on  the  claim,  and  development  is  con 
■tantly  taking  place,  and  the  initial  points  from    which   surveys   of   the 
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onderground  workings  are  made  shift  their  i)6sition  from  time  to  tLme 
because  of  movements  in  the  earth,  or  are  destroyed  by  mining  operations, 
so  that  in  order  to  make  a  complete  survey  it  is  necessary  to  review  the 
former  surveys  in  order  to  determine  with  some  degree  of  accuracy  the 
relative  position  of  the  new  openings  made,  the  court  may,  in  its  discretion, 
permit  a  resurvey  of  all  the  workings,  although  a  survey  had  already 
been  made  under  a  former  order  of  the  court,  and  it  may  also  permit 
weekly  inspections  of  the  work  of  development  in  progress. 

State  V.  District  Co.,  30  Mont.  200,  76  Pac.  206  (1904).  An  order  per- 
mitting inspection  of  'the  workings  of  a  mine  should  determine  and  fix  the 
means  of  access  necessary,  and  not  leave  it  to  the  choice  or  caprice  of  the 
person  obtaining  the  order  to  demand  access  by  such  openings  as  he  may 
deem  convenient.  The  order  should  also  strictly  limit  the  examination  to 
the  workings  of  which  it  is  necessary  for  the  person  obtaining  the  order 
to  have  knowledge. 

It  is  error  in  such  an  order  to  fix  the  cost  of  lowering  and  hoisting  the 
agents  of  the  person  making  the  inspection,  without  first  hearing  evidence 
as  to  such  cost. 

An  order  that  the  defendant  shall  lower  and  hoist  the  agents  of  the  plain- 
tiff into  and  from  the  underground  workings  by  means  of  the  defendants 
own  appliances  does  not  violate  the  fourteenth  amendment  to  the  Ck>n8tl- 
tution  of  the  United  States. 

Pennsylvania. 

Heath  v.  Walton  d  Co.,  9  Pa.  Dist  Rep.  206  (1898).  Pending  an  action 
by  the  surface  owner  against  the  owner  of  underlying  mineral  for  damages 
caused  by  neglect  to  maintain  support  of  the  surface,  on  petition  of  the 
pjaintiff,  a  survey  of  the  mine  was  ordered. 

Eeoith  V,  Walton  d  Co.,  9  Pa.  Dist  Rep.  218  (1900).  Plaintiff  having 
been  successful  in  this  action,  the  expense  of  the  survey  could  not  be  taxed 
as  a  part  of  the  costs.  The  survey  had  been  ordered  at  plaintiff's  Instance, 
and  he  should  bear  the  expense. 
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p.  744.  See,  also,  chap.  I,  div.  IV,  and  ehap.  Vf,  »liv.  II,  C, 
above. 

In  Minnesota  a  statute  has  been  enacted  by  which  the  opening, 
working  and  operating  of  mines  held  in  common  is  dcterminetl 
by  an  order  of  court  upon  an  application  by  a  majority  in  interest 
of  those  holding  title.    Act  of  April  15,  1907,  c.  177,  p.  198. 

United  States. 

G.  V.  B.  Min.  Co,  v.  Firitt  XaU  Bank  of  llailru,  35  C.  C.  A.  mo,  05  Fe.l. 
35  (1890).    See  this  case  on  pjifje  CSl. 

Sweeny  v.  Hanley,  61  C.  C.  A.  153, 126  Fed.  97  (1903).  9th  Clrc.  Under 
the  provisions  of  the  statute  of  Idaho,  as  construed  by  the  supreme  court 
of  that  state  in  Hawkins  v.  Spokane  Hydraulic  Min.  C3o.,  2  Idaho,  970,  2s 
Pac.  433,  33  Pac.  40  (see  Vol.  1,  i>ajie  7(fl),  the  owner  ot*  the  in.ijoiil.v  'in- 
terest in  a  mine  is  entitled  to  mine  and  control  its  operations,  in  the 
absence  of  any  showing  of  fraud  or  wrongdoing,  accounting,  of  course,  to 
the  other  owner  f(»r  his  proportion  of  the  net  procetnls.  But  ho  <}iijnot  thus 
mine  to  the  exclusion  of  his  co-owner,  who  has  the  dc-ar,  legal  and  cHiuitable 
right  of  access  to  any  and  ever>'  piirt  of  the  proi)ei*ty,  and  to  its  i)roi)ei- 
inspection,  to  the  end  that  he  may  see  that  his  rights  are  respected  and 
protected,  and  that  he  may  receive  his  just  proportion  of  the  net  proceeds. 
Where  the  owner  of  the  majority  interest  excludes  the  owner  of  the  un- 
divided mlpority  interest  from  the  premises,  and  goes  on  mining  and  dis- 
posing of  the  ore,  the  act  is  a  willful  and  unlawful  trespass,  in  which  the 
wrongdoer  must  he  held  responsible  for  the  gross  value  of  the  property 
unlawfully  taken.  There  lb  no  force  in  the  argument  that  where  the  ex-, 
eluded  tenant  in  common  knows  of  the  willful  trespass  and  does  not  apply 
for  a  preliminary  injunction  on  commencing  suit,  he  should  be  allowed 
oDly  the  net  proceeds  appertaining  to  his  interest. 

Stevens  v.  Grand  Central  Min,  Co,,  67  C.  C.  A.  284,  133  Fed.  28  (1904). 
6th  Clrc.  "The  general  rule  that  co-tenants  stand  in  a  relation  to  one 
another  of  mutual  trust  and  confidence,  that  one  will  not  be  permitted  to 
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act  in  hostility  to  the  others  in  respect  of  the  Joint  estate,  and  that  a 
distinct  title  acquired  by  one  will  Inure  to  the  benefit  of  all,  applies  with 
full  force  to  the  joint  owners  of  a  mining  claim.  A  co-owner  who  amends 
the  location  notice,  relocates  the  claim  or  procures  the  Issuance  of  a  patent 
In  his  name,  will  not  be  permitted  to  thus  exclude  the  other  owners  and 
appropriate  the  claim  to  himself,  but  will  be  declared  to  hold  the  right 
or  title  thereby  acquired  In  trust  for  all.  ♦  ♦  ♦  xor  will  the  trust 
be  avoided  or  its  enforcement  be  defeated  merely  because  a  stranger  to  the 
original  claim  participates  with  the  unfaithful  co-owner  in  the  proceedingti 
to  wrongfully  exclude  his  companions  in  interest,  and  Jointly  with  him 
acquires  the  title  to  which  they  are  entitled." 

Shea  r.  Vf/ima,  66  C.  C.  A.  263,  133  Fed.  209  (1904).  9th  Circ.  Where 
Feveral  iiersons  enter  Into  an  agreement  to  explore  the  public  domain  and 
discover  and  locate  mining  claims  for  their  Joint  benefit,  and  one  of  them 
U)cate6  a  claim  in  his  own  name  only,  he  will  be  held  to  hold  the  legal  title 
tu  ttie  interests  of  the  others  In  trust  for  them. 

Lockhari  v,  Leeds,  195  U.  S.  430,  49  I^aw.  Ed.  263  (1905).  See  this  case 
on  i>;r-^(*  *iJMi. 

Jlendrichu  r.  Morgan,  92  C.  C.  A.  558,  167  Fed.  106  (1909).  9th  (31rc 
Spe  tl'.is  cnse  on  pnpe  2(10. 

Alaska. 

Garside  r,  Corral,  1  Alaska,  19  (1888).  When  two  persons  Jointly  take 
the  first  steps  to  acquire  title  to  mining  claims  by  locating  them,  and  l»y 
complying  with  the  mining  laws  In  reference  thereto,  they  acquire  an  in- 
terest in  the  real- state  as  tenants  in  common. 

RiuHtcanger  r.  Henninger^  1  Alaska.  509  (1902).  See  this  case  on  pace 
6(;i. 

MrMahnn  r.  Mechan,  2  Alaska.  278  (1904).  Wliere  two  peif^ius  agree  in 
writing  to  locate  mining  claims  In  partnership,  claims  located  by  one  dur- 
ing the  continuance  of  their  relation  become  their  Joint  property,  although 
located  in  the  name  of  one  only.  But  the  other  cannot  maintain  a  suit 
to  compel  the  conveyance  of  a  half  Interest  to  him  if  he  has  failed  to  per- 
form his  part  of  the  agreement. 

Colorado. 

Mills  r.  Hart,  24  Colo.  505,  52  Pac.  680,  65  Am.  St.  Rep.  241  (1898).  A 
punlmFe  I'y  n  c^otenant  of  a  mining  claim,  of  a  title  lnitiate<l  by  a  reloca- 
tion of  the  same  ground,  inures  to  the  benefit  of  his  co-owniei-s  f<»r  whom 
he  will  be  held  to  be  a  trustee,  as  will  also  a  purchaser  from  him  with 
notice.  The  issuance  of  a  patent  to  the  latter  was  not  conclusive  of  the 
rights  of  the  parties.  Under  Turner  v.  Sawyer,  150  V.  S.  578,  39  Iaw. 
Ed.  11S0  (see  Vol.  1.  p.  425),  the  patentee  would  hold  as  trustee  for  the 
co-owners. 

Colorado  Fuel  d  Iron  Co,  v.  Pryor,  25  Colo,  540,  57  Pac.  51  (1808).  Where 
a  tenant  In  common  conveys  by  a  lease  a  right  to  mine  coal  In  an  undivided 
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one-half  interest  iu  the  premises,  sucli  lease  will  be  binding  on  tbe  lessee, 
where  the  hitter  is  not  i»revente<l  from  inlniiig  t^ml  on  the  deniiwetl  i>renilsi»s 
by  the  other  tenants  In  common  of  the  premises. 

Proptc  r.  DiHtrict  Ct,  of  Lake  Countif,  27  Colo.  4('r.,  (?2  Pac.  203  (IlKK)). 
Where  plalntlfP  and  defendants  are  Joint  owners  of  a  gronp  of  mining 
claims,  and  the  defendants  own  also  an  adjoining  group,  and  a  tunnel  has 
been  run  through  the  former  group,  and  the  defendants  have  extended  this 
tunnel  Into,  and  are  using  it  for  the  purpose  of  working,  their  own  groiip 
of  claims  and  thereby  have  excluded  the  plaintiff  from  the  tunnel,  the 
plaintiff  is  entitled  to  an  injunction  enjoining  the  defendants  from  trans- 
liorting  ore  or  material  of  any  kind  from  their  own  claims  through  the 
tunnel  belonging  to  the  claims  owned  Jointly,  and  also  enjoining  the  de- 
fendants from  excluding  the  plaintiff  from  the  use  of  the  tunnel. 

Ballard  r.  (Moh,  ,S4  (^>lo.  417,  S3  I»ac.  37«  (lJU»r»).  Where  sevenil  <•.»- 
owners  of  a  mining  claibi  apply  for  and  obtain  a  patent  to  the  exclusion 
of  another  co-owner,  the  patentees  will  be  held  to  be  trustees  for  him  to 
the  extent  of  his  Interest  The  statute  of  limitations  begins  to  run  in 
favor  of  such  patentees  against  the  excluded  co-owner  from  the  time  that 
the  trust  is  repudiated  by  the  trustees  and  knowledge  of  such  repudiation 
is  brought  home  to  the  cestui  que  trust. 

Payment  of  taxes  by  one  or  more  co-owners  is  payment  for  the  benefit 
of  all. 

DavidBon  v.  Fraaer,  36  Colo.  1,  84  Pac.  605,  4  L.  R.  A.  (N.  S.)  1126 
(llJtM?).     .SiH»  this  niRe  <in  pjijre  4ri2. 

Missouri. 

Orepo  r.  Roaring  Springs  Land  d  Min.  Co.,  97  Mo.  App.  44,  70  S.  W.  920 
(1902).  As  between  tenants  In  common  of  mining  lands,  where  one  Is  in 
exclusive  possession  with  the  consent  of  the  other,  fi$  8766-8767,  Rev.  St., 
have  no  application  The  tenant  so  in  possession,  in  the  absence  of  an 
npiTnrei't  «h  lo  time,  Ir  but  tenant  nt  will,  or  fmni  .vnu*  in  yoiir.  TIu»  re- 
lation between  them  is  not  governed  by  the  mining  statute.  If  one  tenant 
in  common  leases  his  moiety  to  the  other,  they  bear  the  relation  and  are 
subject  to  the  obligations,  and  entitled  to  the  rights  of  landlord  and  ten- 
ant, and  there  is  no  longer  the  obligation  to  account  as  a  cotenant. 

Montana. 

Harrigan  v.  Lynch,  21  Mont  36,  52  Pac.  642  (1898).  Section  592,  Code 
Civ.  Proc,  provides:  "If  any  perpon  shall  assume  and  exeroij«o  exclusive 
ownership  over  or  take  awny.  destroy,  lessen  in  value  or  otherwise  lnjtirv» 
or  abuse  any  property  held  in  Joint  tenancy  or  tenancy  in  common,  the 
party  aggrieved  shall  have  his  action  for  the  injury  in  the  same  manner 
as  he  would  have  if  such  Joint  tenancy  or  tenancy  in  ornnmon  did  not  exist." 
One  tenant  in  common  of  a  lode  claim  operated  the  mine  wlthonr  the  consent 
of  his  cotenant.  He  took  out  and  sold  ore,  but  the  proceeds  were  less  tlian 
the  expenses;  there  was  conseiinently  no  profit.     Ills  oi»eratlons  \vi»re  In 
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good  faith  and  iu  niiuer-Iike  mauuer,  but  he  did  not  render  any  account 
to  his  cotenaut.  He  was  held  to  have  assumed  and  exercised  exclusive 
ownership  under  the  above  statute  and  was  enjoined  from  further  opera^ 
lions. 

An  offer  to  prove  that  the  defendant's  development  and  operation  added 
to  the  value  of  the  claim  was  excluded  as  Irrelevant  > 

Connole  v,  Boston  d  M,  Conaol.  Copper,  d  Bilver  Min,  Co,,  20  Mont  52?{i 
52  Pac.  263  (1898).  One  of  two  cotenants  of  a  mine,  together  with  third 
parties,  was  about  to  build  therein  a  tramway,  which  was  to  be  used  ez- 
clusivcly  by  them  for  hauling  ores  over  the  property  so  held  In  common 
from  mine^  owned  by  the  said  cotenant  and  such  third  parties  to  a  smelter 
of  one  of  them.  At  the  suit  of  the  other  cotenant  an  injunction  wa^ 
granted  against  the  construction  o^  the  tramway. 

Bcvk  r.  O'CoM/ior,  21  Mont.  100,  .^)3  Pac.  04  (ISOS).  Tlie  l(*si.t'.»s  of  i 
mine,  who  had  agreed  that  It  should  be  worked  tentlnuously,  transferred 
to  A.  five-sevenths  of  their  Interest  In  the  lease  on  condition  that  he  would 
comply  with  the  terms  thereof.  Later  they  transferred  the  remalidng  two- 
sevenths  to  B.  B.  performed  no  work  whatever ;  but  A.,  by  continuing  the 
mine  in  oi)erjition,  j)revcuto<l  Its  forfeiture.  It  is  held  that  umlor  snrli  r-ir- 
cumstances  he  has  a  lien  upon  B.'s  share,  so  as  to  secure  a  proportional 
contribution  from  him.  "He  (i.  e.,  B.)  could  not.  In  equity,  appropriate 
the  benefits  resulting  from  the  work  and  expenditures  of  Olds  on  the 
premises  without  becoming  liable  for  his  share  of  the  work  and  expendi- 
tures necessary  to  preserve  the  leasehold  estate.  Therefore  Olds  had  a 
claim  against  plaintiff  and  was  entitled  to  a  lien  on  his  Interest  therein 
for  his  share  of  such  work  and  expendlturea'* 

Bvttc  d'  Boston  CnnxftL  Min,  Co.  r.  Montana  Ore  l^urvhaxinji  f'r»..  2.*.  ^i ml. 
41,  63  Pac.  825  (1901),  reversing  24  Mont  125,  60  Pac.  1039.  Where  the 
common-law  relations  of  cotenants  have  been  modified  by  legislation  so 
that  one  cotenant  may  bring  trover  or  trespass  (Act  of  February  8,  186S, 
Bannack's  St.  p.  454),  or  obtain  an  Injunction  (Ck>de  Civ.  Proc.  1895. 
§592)  agiiicst  a  cotenant  who,  without  his  consent,  mines  and  removes 
ore  from  the  common  property,  a  subsequent  law  (Laws  1899,  p.  134) 
which  restores  the  old  common-law  rights  of  cotenants  to  mine.  If  they 
do  so  without  waste  and  account  to  their  cotenants,  Is  void  so  far  as  re- 
gards cotenancies  created  prior  to  Its  passage,  and  subsequently  to  the 
nets   wliicli    Jiln-oiratod    tlio   (imiincni-Inw    rule,    l>c<-5Uise   it    intorfi-ivs    with 

vested  rights. 

MiiJHns  r.  liiittf  Hanhmrr  Co.,  25  Mout.  .^»25.  Cr^  Vac.  1004,  >7  Am.  Si. 
Rep.  430  (1901).  Where  the  locators  of  a  mining  claim  agree  that  one  of 
their  number  shall  secure  a  patent  therefor,  and  then  shall  execute  to  his 
fellows  deeds  which  will  convey  to  each  a  title  In  severalty  to  a  specified 
part  of  the  surface  of  the  claim,  and  an  undivided  interest  in  the  minerals 
beneath  the  surface,  when  a  patent  is  obtained,  the  locators  become  as 
between  themselves,  by  virtue  of  the  agreement  cotenants,  of  the  minerals 
beneath  the  surface  of  the  claim,  but  owners  in  severalty  of  the  specified 
parts  of  the  surface. 


JOINT  OWNERSHIP  OF  MIXES.  677 

If,  however,  the  locator  who  obtains  the  patent  merely  conveys  to  each 
colocator  an  undivided  interest  In  the  claim,  the  agreement  that  the  surface 
should  be  held  in  severalty  binds  only  such  subsequent  purchasers  of  the 
interests  of  any  of  the  owners  as  have  actual  knowledge  of  it,  and  the  mere 
fact  that  the  several  owners  are  in  possession  of  that  part  of  the  surface 
which  they  agreed  should  be  conveyed  to  them  in  severalty  does  not  put 
such  purchasers  on  notice,  because  it  is  consistent  with  the  title  disclosed 
by  the  record,  namely,  that  the  owners  are  cotenants,  for  each  cotenant 
has  a  right  to  tlie  i>os8es»8ioii  of  the  whole  or  of  any  psirt  of  the  common 
property. 

Nevada. 

Paul  V.  Cragnaa,  25  Nev.  293,  59  Pac.  857,  60  Pac.  983,  47  L.  R.  A,  540 
(1900).  Where  a  cotenant  of  a  mining  property  excludes  and  ousts  his 
cotenant,  or  his  cotenant's  lessee,  from  the  mine,  the  latter  is  not  confined 
to  an  action  for  partition  of  the  common  property,  or  an  accounting  of  the 
rents  and  i)iofits  received  by  the  defoiKlnnt  from  the  mine,  but  is  entltle«l 
to  an  actiou  for  damages  suffered  by  not  being  allowed  to  exercise  his 
riffht  to  worlv  tlie  mine.  The  nie<iKi!ro  of  damages  is  the  profits  the  plain- 
tiff would  probably  have  made  had  he  been  allowed  to  develop  his  interest 
in  the  mine,  taking  into  consideration  his  ability  as  a  practical  miner,  the 
condition  and  richness  of  the  mine,  the  number  of  tons  that  he  could  have 
removed,  the  number  of  men  that  he  could  have  employed,  the  cost  of  re- 
moval of  the  ore,  and  so  on. 

It  is  not  in  the  power  of  a  tepant  in  common  of  a  mining  claim  to  con- 
vey the  whole  of  the  mine  or  the  whole  of  a  distinct  portion  by  metes  ami 
hounds;  sudi  n  (f)nveyance  wo-  Id  lo  void  as  upiinst  tlie  cotenants:  I  nt 
the  resi»ertlve  (t)ten;ints  mny  ciMivey  their  shares  of  the  whole  mine  to  one 
or  many  grnnteos.  as  they  jiiesise.  so  tlie  share  he  of  the  entire  mine. 

South  Dakota. 

McCarthy  r.  Speed,  11  S.  D.  3(:2,  77  N.  W.  590,  50  L.  R.  A.  184  (1898). 
Where  cotenants  of  a  mining  claim  failed  for  several  years  to  perform  the 
assessment  work,  and  thereupon  one  of  them  made  a  relocation  of  the 
claim,  he  holds  such  claim  as  trustee  for  the  others,  and  cannot  assert 
rights  adverse  to  theirs.     See  this  ease  also  on  psige  .'^7^'. 

Hawgood  r.  Emery,  22  S.  D.  573,  119  N.  W.  177  (1009).  See  this  case 
on  page  347. 

Utah. 

Strickle f/  v.  Hill  22  Utah,  257,  62  Pac.  893,  83  Am.  St.  Rep.  780  (1000). 
The  consent  of  an  owner  of  an  undivided  interest  in  a  mining  claim  to  the 
establishing  of  a  certain  line  as  a  boundary  cannot  bind  his  co-owner,  who 
did  not  consent 
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Washington. 

CifUir  Canpon  VohhoL  Miti.  Co.  r.  Yanrood,  27  Wash.  271.  r,7  Vac.  749. 
Ill  Am.  St.  Rep.  841  (1902).  Where  the  cotenants  of  a  i>ateuted  cliiini  dhh 
cover  that  the  vein  upon  which  they  are  working  apexes  in  another  claim, 
and  In  order  to  protect  themselves  in  the  working  of  their  claim  l>uy,  in 
the  name  of  one  cotenant,  a  controlling  interest  In  the  claim  upon  which  the 
vein  apexes,  the  purchase  inures  to  the  Joint  benefit  of  all  the  co-owners, 
and  a  grantee  of  the  part  of  the  interest  owned  by  the  cotenant  in  whose 
name  the  interest  had  been  bought  cannot  assail  the  title  of  the  parties 
to  the  original  claim,  so  as  to  defeat  the  claim  of  the  cotenants  other  than 
its  grantor,  to  a  share  In  said  interest.  The  fact  that  the  cotenants  in 
whose  name  the  interest  was  not  bought  have  not  contributed  their  share 
of  the  purchase  price  thereof  Is  not  material  where  no  retpiest  or  <leinainl 
ever  was  made  on  them  for  their  contribution. 

II.     I*AKTiTioN  OF  Minks. 

]}.     747.     ScH',  also,  chap.  I,  div.  IV,  above. 

Although  as  a  general  proposition  mines  and  mining  property 
are  not  susceptible  of  actual  partition  by  metes  and  bounds,  yet 
instances  where  such  division  was  found  possible  occur  in  Nevada 
and  Alaska.  Provision  is  made  for  partition  where  the  ownership 
of  the  minerals  is  separate  from  the  ownership  of  the  surface, 
without  joining  the  surface  owner,  in  North  Carolina,  by  Revisal 
of  1905,  §  2488. 

United  States. 

Manley  r.  Boone,  87  C.  C.  A.  197,  159  Fed.  633  (190S),  9th  Circ.  affirmini; 
Boone  v.  Manley,  2  Alaska,  552  (1905).  While  mining  property  from  its 
nature  is  not  as  a  rule  susceptible  of  division,  and  consequently  partition 
of  such  proi)erty  must  generally  result  in  its  sale,  yet  such  property  may 
I  e  divided  anions  the  owners  in  proportion  to  their  respective  interests. 
And  where  according  to  the  terms  of  the  statute  of  Alaska,  under  which 
the  proceedings  were  taken,  the  property  must  be  so  divided  unless  II 
appeiirs  that  a  partition  cannot  be  had  without  great  prejudice  to  tht* 
owneis.  that  is  a  question  of  fact;  and  a  finding  by  the  trial  court  that 
a  division  should  be  made  will  not  be  disturbed  on  appeal.  The  court  belOTv 
found  that  the  pay  streak  ran  through  the  middle  of  the  claim,  was  of 
approximately  equal  value  throughout  its  whole  length,  and  that  a  sal^ 
would  bring  a  small  return. 

Colorado. 

Brown  v.  Challis,  23  Colo.  145,  46  Pac.  679  (1896).  Colo.  Sess.  T.awj« 
1893,  p.  358,  adds  a  proviso  to  M.  A.  S.,  §3346,  which  confers  Jurisdiction 
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in  partition,  to  the  effect  that  the  act  shall  not  apply  to  mining  property 
where  the  commissioners  report  that  the  same  cannot  be  partitioned  con- 
sistently with  the  Interests  of  the  estate  or  without  Ri-eat  prejuditv  to  iwv 
owners.    This  provision  Is  not  retrospective. 

Illinois. 

McConnell  v.  Pierce,  210  lU.  627,  71  N.  E.  622  (1904).  The  ownership 
of  all  the  minerals  underlying  a  certain  tract  of  land  is  a  legal  estate  of 
freehold,  and  when  held  by  tenants  In  eouimon  is  subje<'t  to  i)artltioji. 

Brand  v.  Consolidated  Coal  Co.,  219  III.  543,  76  N.  E.  849  (1906).  Ck>m- 
plainant  was  the  owner  of  the  surface  and  of  an  undivided  one-fourth  of 
ihe  undtrlylnj?  (onl;  defciulant  \mis  llie  owner  of  tlinv-turnhs  <>!' 
llie  (onl.  ('(in;i)I:iiijjuir  I.roii;;lit  u  hill  for  purtitio!\  a\t'rrl)i>x  tlmt 
she  elected  to  treat  her  undivided  one-fourth  of  the  coal  as  severed  from 
the  surface,  and  that  the  defendant  had  removed  a  portion  of  the  underly- 
ing coal,  not  merely  a  portion  of  the  three-fourths  which  it  had  a  right 
to  mine.    The  bill  was  dismissed. 

^'Tenants  in  conmion  of  coal  beneath  the  soil  which  has  been  severed 
from  the  surface  are  entitled  to  partition,  but  they  must  be  tenants  in 
(•omnion  to  have  that  right."  "It  has  been  held  tliat  the  (.fnirt,  in  a  i>ar;i- 
tiou  proceeding,  may,  with  the  consent  of  tlie  parties.  se\er  the  mulerlyln'; 
c-oal  fr(»m  tlie  Hrrfaee  and  jrive  the  surface  to  one  and  the  coal  to  another 
(Ames  V.  Ames,  HO  III.  Him,  A'.i  N.  K.  nn2,  see  Vol.  1,  i)M!^o  21).  Rut  in  tln< 
<ase  no  c<aisent  of  the  defendant  to  a  severani  e  was  aiiv^U'd.'*  IT»»n\  liowevoi. 
the  bill  does  not  show  that  the  defendant's  three-fourths  of  the  coal  or 
any  part  of  it  Is  still  in  place.  "There  could  be  no  partition  of  coal  that 
had  been  removed,  and  the  hill  fails  to  show  that  ther^  is  anything  remain- 
ing to  be  partitioned,  and  therefore  fails  to  show  that  complainant  and 
defendant  are  tenants  in  common  of  the  coal." 

Kansas. 

Beardsley  v.  Kansas  Nat.  Gas  Co.,  78  Kan.  571,  96  Pac.  869  (1908) .  In 
an  action  by  lessees  of  an  oil  and  gas  lease  for  a  partition  of  their  in- 
terests therein,  the  lessors  having  no  interest  are  not  necessarily  parties. 

An  ordinary  gas  lease,  demising  a  tract  of  land  for  the  sole  and  only 
purpose  of  mining  and  prospecting  for  oil  and  gas  for  the  term  of  ten  years, 
and  as  long  as  oil  or  gas  is  procured  by  the  lessee,  does  not  convey  an  in- 
terest in  the  real  estate,  and  an  action  for  partition  thereof  under  the 
Kansas  statute  will  not  lie,  but  an  action  for  the  partition  of  the  lea-se  as 
personal  property  may  be  maintained.  In  such  case,  however,  the  petition 
will  be  deemed  insufficient  unless  it  contains  averments  which  show  the 
condition  of  tlie  proj-erty  to  he  such  that  ecpiitaMe  Inier\e:ition  is  ne<c>sary 
to  preserve  the  property,  or  to  protect  the  interests  of  the  owners ;  for  in- 
stance, loss  in  value,  mismanagement  or  irreconcilable  differences  as  to 
disposition  or  control  of  the  property. 
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Nevada. 

Royaton  v.  Miller,  76  Fed.  50  (1896).  C.  O.  D.  Nev.  In  Nevada,  under 
Gen.  St  S  S334,  partition  where  possible  will  be  ordered  In  preference  to 
a  sale.    In  this  case  It  was  found  possible. 

West  Virginia. 

Hall  V.  Ycmon,  47  W.  Va.  295,  34  S.  E.  764,  81  Am.  St.  Rep.  791  (1899>. 
A  decree  of  partition  of  the  oil  and  gas  In  a  tract  of  land  which  was  owned 
separate  from  the  surface  was  held  to  be  void.  The  majority  of  the  court 
"lake  this  position  oii  tJie  ffHumd  lliMt  oil  miuI  jras  are  fnsdtive.  and  tliat 
co-owners  of  them,  not  owning  the  surface,  have  a  mere  right  to  explore 
for  them,  and  that  it  is  Impossible  to  partition  the  same  in  kind,  owing  to 
the  nature  of  oil  and  gas,  and  that  a  court  cannot  be  called  on  to  do  an 
inipoBsible  thing,  and  has  no  Jurisdiction  to  partition  such  a  right  by 
allotlng  gas  and  oil  under  certain  sections  of  the  surface.  They  hold  that 
partition  can  be  made  only  by  sale  and  division  of  proceeds.*'  Bannon,  J., 
dissents.  Dent,  J.,  concurs  on  the  ground  that  the  right  to  the  oil  and  gas 
is  an  Incorporeal  hereditament  and  therefore  Impartible. 

Preston  v.  White,  57  W.  Va.  278,  50  S.  E.  236  (1905).  In  a  bill  for  par- 
tition of  the  oil  and  fjas  underlyinfr  a  tract  of  land,  a  sale  will  be  directed, 
as  these  minerals  are  not  susceptible  of  division.  See  this  case  also  on 
F'Ji'.'e  re. 

Rohertson  ConsoL  Land  Co.  v.  Paull,  63  W.  Va.  249,  59  S.  E.  1085  (1907). 
Title  to  all  the  coal,  gases,  salt,  water,  oil  and  minerals  of  every  kind  and 
<lesciii)tion  in,  upon  and  under  a  cvrtain  tract  of  land,  when  held  in 
common  by  several  parties,  none  of  whom  have  any  interest  in  the  surface, 
is  not  susceptible  of  partition  by  metes  and  bounds.  It  can  be  partitioned 
only  by  a  sale  and  a  division  of  the  proceeds  thereof. 

McMuUen  v,  Bl€ckcf\  64  W.  Va.  88,  60  S.  E.  1093,  131  Am.  St.  Rep.  894 
(1908).  K.  leased  all  the  coal  under  his  land  with  the  right  in  the  lessee 
to  mine  It  to  exhaustion  in  consideration  of  a  royalty  or  of  a  fixed  sum  to 
be  paid  annually  in  case  the  minimum  quantity  was  not  mined.  The  lease 
contained  a  provision  that  it  should  be  void  upon  default  In  the  payment 
of  this  fixed  sum.  Upon  the  death  of  K.,  leaving  eleven  heirs,  one  of  whom 
was  a  minor,  the  holder  of  a  majority  of  the  stock  of  the  corporation, 
which  held  an  assignment  of  the  lease,  bought  the  Interest  of  all  of  the 
heirs  in  the  coal  except  that  of  the  minor,  and  then  in  this  suit  brought 
an  action  against  that  minor  for  iiartition.  It  was  held  that  he  was  not 
entitled  to  partljlon.  There  being  other  interested  stocknolders  besides 
him,  as  acainst  the  conwratlon.  there  could  be  no  partition  of  the  coal 
In  kind.  The  lease  had  never  been  forfeited  by  any  act  of  the  lessor  or 
his  heirs,  if  for  any  cause  It  could  have  been.  No  part  of  the  coal  could 
be  set  off  in  kind  to  either  pjirty  and  operated  independently  of  the  com- 
pany. So  long  as  the  right  of  the  comi)any  to  take  the  coal  under  the 
lease  exists,  the  only  right  of  the  les^sor  or  his  heirs,  or  of  the  plalntlflf  as 
their  grantee.  Is  to  have  the  royalty,  which  Is  a  simple  money  demand.    The 
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U^me  has  the  rijrht  to  mine  ccml  to  exhaustion,  taking  the  very  8ubstaucH» 
of  the  thin?  Kon^ht  to  be  imrtitioueiL  The  plniatllT  has  no  interest  except 
in  the  coal.  The  defendant  has  an  interest  not  only  in  the  icml  but  in  tlie 
surface  as  well.  It  Is  true  as  a  general  rule  that  a  subsisting  lease  of 
land,  though  material  in  determining  whether  partition  should  be  made 
Jri  kind  or  by  sale,  is  no  defense  to  a  iwrtltion  of  the  land.  Nevertheless, 
when  the  thing  sought  to  be  partitioned  has  ):een  in  effect  sold,  as  in  thl.-4 
case,  though  subject  to  become  revested  for  breach  of  a  condition,  there 
is  nothing  iiiMiU  which  paHition  could  operate  until  the  hapi^ening  of  the 
event  which  would  revest  tlie  title. 


III.    Mining  Partnrhships. 
p.  750. 

United  States. 

a  V,  B,  Min,  Co.  v.  Firnt  \at,  Bauk  of  IlaiU  y,  :5r»  C.  C.  A.  niO.  !).">  FtM. 
35  (1S09),  Uth  Circ.  afflrnilng  First  Nat.  P.ank  of  Hailey  v.  O.  V.  R  Min. 
Co.,  SO  Fed.  449  (ISl)S).  C.  C.  1>.  Idaho.  I'uder  Idaho  Rev.  St.  8;iUO-;i30?n 
a  mining  partnership  exists  where  joint  owners  "actually  engage  in  work- 
lug"  the  mine.  Where  two  of  three  owners  work  without  the  consent  of 
the  third,  he  is  not  a  partner. 

The  ownrr  of  an  undivided  ont^fhint  c»f  a  mining  property  has 
not  a  lien  upon  the  proceeds  of  the  mine  for  iiast  profits,  as  against  a 
mortgagee  of  the  other  two-thirds.  This  is  the  case  whether  he  is  a 
partner  or  merely  a  co-owner. 

Under  the  Idaho  statutes  and  the  law  as  laiii  down  in  the  cases,  a 
mining  partner  has  a  lien  on  the  partnerehlp  property  for  debts  due  to 
creditors  and  for  moneys  advanced  for  the  use  of  the  partnershii),  but  not 
for  bis  share  of  past  profits. 

Roherts  r.  I)fi4(\  .'.D.  (\  i\  A.  2412.  VSA  Fed.  28s  (1!K),3).  Oth  Circ.  A., 
by  written  contract,  agreed  with  B.  and  C.  that,  in  consideration  of  money 
and  supplies  to  be  furnished  to  his  wife,  and  all  supplies  and  expense^ 
necessary  for  his  outfit  in  developing  mines  In  Alaska  for  the  year  1000, 
he  would  transfer  to  them  a  half  Interest  In  the  mines  that  he  then 
possessed,  iii  Alaska.  There  was  no  requirement  that  A.  should  do  any 
worlc  in  developing  these  mines  which  he  then  iwsFessed.  After  the 
execution  of  the  agreement  A.,  B.  and  C.  went  to  the  mines  together, 
each  taking  his  own  provisions,  with  the  understanding  that  B. 
and  C.  were  to  perform  half  the  assessment  work  for  that  year 
B.  an4  C.  scon  abandoned  the  enteri>rise  and  separated  from  A.,  who  later 
left  the  neighborhood  of  these  mines  and  went  elsewhere  and  made  other 
discoveries  and  locations.  Held  that,  while  there  was  a  tenancy*  in  <»ommon 
of  the  mines,  there  was  no  partnership  and  no  partnership  property,  and 


682  THE  LAW  OF  MINES  AND  MINING. 

uo  partnership  euterprise  was  couteuiiMated.  The  agreement  was  oiu* 
merely  of  Largain  and  sale,  and  not  a  partnership  agreement  nor  a  gmi>- 
stake  contract.  B.  and  C,  therefore,  had  no  interest  or  right  in  the  locu- 
tions subsequently  made  by  A. 

Vaticadcn  c.  Dunbar,  84  C.  C.  A.  TiOO,  157  Fed.  (:2  (1007).  IHh  Circ.  B., 
on  behalf  of  himself  and  D.  and  8.,  the  three  being  general  ])artnerM  en- 
gaged in  freighting,  entered  into  an  oral  agreement  with  C,  whereby  he 
was  to  prcispei  t  lor  and  stake  placer  chiims  for  and  in  the  name  of  U.,  1>. 
and  S.,  an<l  they  were  to  record  the  location  certificates  and  perform  the 
other  legal  requirements  and  convey  a  half  interest  in  the  claims  to  C. 
From  that  time  the  partners  engaged  in  acquiring,  locating  and  working 
placer  mines*.  C.  located  certain  claims,  and  delivere<l  the  location  cer- 
tificates to  B.  Of  this  I),  and  S.  had  notice.  B.,  D.  and  S.  did  not  record 
thes^e  certificates,  but  after  the  time  for  recording  had  expired,  themsehes 
relocated  the  claims.  It  was  held  that  they  were  mining  iwrtners  and  that 
the  agreement  made  by  B.  bound  them  all,  and  conseciuently  they  were  re- 
quired to  convey  to  C.  a  half  interest  in  the  relocated  claims.  See  this 
(ase  nlso  on  inx^e  -(0. 

Kclicu  r.  McNamcc,  90  C.  C.  A.  357,  1C4  Fed.  SCO  (1908).  9th  Circ.  A 
mining  partnership,  unlike  an  ordiuarj-  partnership,  is  not  dlssolvetl  by  tht^ 
sale  of  the  interest  of  one  of  the  i)artnei*s,  but  it  does  not  follow  from  thv* 
mere  continuance  of  the  partnership  that  the  iwirtner  selling  his  interest 
continres  liable  for  all  the  debts  of  the  partnership  suUsetiuently  incurred, 
lie  is  ll'iblo  for  wages  of  laborers  subsequently  hicurretl.  if  the  laborers 
had  worked  for  the  partnership  while  he  was  a  menil>er,  and  they  liad 
continued  to  work  afterwards  without  notice  of  the  sale  of  his  interesi^. 
But  he  is  not  liable,  If  they  had  such  notice  and  then  continuetl  to  work, 
nor  is  he  liable  to  laborers  who  commence*!  work  after  he  partetl  with  his 
interest,  for  with  thenj  he  had  never  had  any  contractual  relation  in  re>p<^i 
to  the  property. 

McQahcy  v.  Oregon  King  Min.  Co.,  ICo  Fed.  80  (lOOS).  C.  C.  I>.  Or. 
Five  persons  formed  an  association  to  pros|>ect  for  mineral  and  locate 
dainis  in  a  locality  where  one  of  them  had  previously  found  a  i»iece  of 
pold-bearins:  quartz.  The  nienil  ers  of  the  assocliition,  whose  number  w:is 
subsequently  increaFCil  to  se\en.  made  two  expeilitlons  to  the  territory  in 
question  and  located  claims  ui)on  which  they  did  some  development  work. 
It  was  found  ly  tl.e  court  that  the  scope  of  the  ai?reenient  of  assodation 
was  llmiteil  to  these  two  exi)eilitions.  On  tl^e  secontl  expedition,  at  'i 
distance  from  the  claims  of  the  association,  a  piece  of  io<k  was  handed  to 
one  of  the  partners  by  a  stranger,  who  had  picked  it  ip.  and  also  told 
where  it  had  been  found.  This  information  was  imparted  to  all,  the  rock 
was  place<l  with  other  samples  and  no  attention  was  paid  to  it  until  after 
the  expedition.  The  partner  to  whom  it  had  been  handed  then  had  it 
as-sayed.  and  finding  that  it  contained  gold,  he  and  two  others  of  the  part 
ners  went  to  the  place  where  It  was  found,  located  claims,  and  conveye<l 
them  to  a  corporation  organized  for  the  purj^se.  It  was  held  that  tin- 
remaining  partners  were  not  entitled  to  an  interest  in  these  claims.    Thr 
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fludlug  of  the  piece  of  rock  was  not  ii  discovery,  and  tbe  locjition  and  the 
information  on  wliicU  it  was  based  came  after  the  original  association  was 
at  an  end.  "The  information  was  not  even  acquired  upon  a  partnership' 
transaction,  nor  from  connection  with  the  association,  nor  is  its  cliaracter 
such,  in  anj  view  of  the  law,  as  leUnigs  to  the  i)artnershii>  in  the  .veiise  of 
property  which  was  valualJe  to  the  association  and  in  wliich  it  liad  a 
vested  rlglit.*' 

Ilouurii  r.  Lun\  171  Feil.  :iS4  (IIJ(K)).  C.  C.  W.  1>.  N.  Y.  A  hill  in 
equity  for  an  acc(»uiiting  was  Hied  in  which  it  was  alleged  lliat  the  cnni- 
l)lalnants  and  defendants  became  tenants  in  common  of  certain  miniii;; 
lands,  and  were  and  c*Hit lured  copartners  and  owm^is  uf  such  proi>eny, 
and  as  such  copartnei*s  continued  to  dc^velop.  ojierate  and  manage 
said  property  and  to  engage  in  mining  for  gold  and  in  the  ndulng  business 
thereon.  A  denjurrer  on  the  gi-ound  tliat  the  hill  was  without  equity  was 
not  sustained.  "Tenants  in  eonunon  of  a  mine  may  form  a  partuei-ship  to 
work  the  mine,  in  which  case  the  mine  Itself  may  or  may  not  i:e  put  in 
as  a  firm  asset,  or  tenants  In  common  of  a  mine  may  work  it  without 
forming  any  i)artnership.  I  think  the  meaning  of  the  ailiegations  in  the 
complaint  is  that  the  parties  to  this  action  were  partners  in  operating  the 
mine.  If  they  were  partners,  any  one  of  theui  is  entitled  to  an  :ir«-<>untinj4. 
Even  If  they  were  not  partners,  but  as  tenants  in  common  worked  the  mine 
under  some  joint  arrangement,  they  are  pn»bnl)iy  entitled  to  an  ano'iniing; 
the  question  depending  upon  what  the  arrangement  was." 

Loj/  V,  Alfitoti,  im  C.  C.  A.  r^iS,  172  Fed.  10  (lliOO).  Sth  (Mrc.  ".V  njinln;; 
partnership  differs  In  some  respects  from  the  ordinary*  commercial  partnci 
sliij).  It  may  be  formed,  continued  and  dissolve<l  in  either  of  two  nietliods. 
(1)  by  the  usual  partnership  agreement,  or  (2)  by  the  Joint  ownership  or 
undivided  parts  In  a  mine  or  lease,  and  by  the  operation  of  a  mine  or  lease 
by  some  of  the  Joint  owners  with  the  consent  or  acquiescence  of  the  other 
joint  owners.  A  commercial  partnership  is  dissolved  when  one  of  the 
partners  disposes  of  his  Interest,  but  a  mining  partnership,  which  results 
from  the  operation  of  a  mine  by  some  of  the  Joint  owners  with  the  consent 
of  the  others,  Is  not  dissolved  by  the  conveyance  by  one  of  these  owners 

of  his  Interest  in  the  mine  or  the  letise  to  a  stranger:  hut  the  grantor  then 

ft 

ceases  to  be  a  member  of  the  copartnership,  and  the  stranger  becomes  a 
partner  In  his  place.  The  delectus  personae  which  is  an  essential  element 
of  an  ordinary  partnership  is  not  an  indispensable  attribute  of  a  mining 
partnership." 

One  joint  owner  who  conveys  to  a  stranger  therel)y  ceases  to  he  a  memhtM- 
of  the  partnership.  Such  a  one  who  thereafter  intrudes  himself  into  the 
management  of  the  mine  and  Incurs  losses  cannot  re<'over  from  om» 
of  the  joint  owners.  This  conclusion  is  not  affected  by  understandings  and 
parol  agreements  for  a  reconveyance  of  an  Interest,  such  a  conveyanv'** 
being  within  the  statute  of  frauds  of  Missouri. 
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Alaska. 

McMahon  v.  Mvehan,  2  Alaska,  278  (1904).  An  agent  who  IcK-ates  a 
mining  claim  for  his  principal  does  not  thereby  acquire  an  interest  In  ih»» 
claim,  which  inures  to  the  benefit  of  his  principal  in  the  absence  of  a  coii- 
tract  giving  him  an  interest.  But  if  subsequently,  without  any  coutraet, 
the  agent  and  principal  engage  Jointly  in  working  the  claim,  they  become 
mining  partners,  though  not  Joint  owners. 

Marks  v.  Gates,  2  Alaska,  519  (1905).  ''A  mining  partnership  exisis 
when  two  or  more  i)ersons,  who  own  or  acquire  a  mining  claim  for  the 
purpose  of  working  it  and  extracting  the  mineral  therefrom,  actually 
engage  in  working  the  same." 

California. 

Dcllapiazza  v,  Foley,  112  Cal.  380,  44  Pac.  727  (189C).  Section  2453, 
Civ.  CJode,  which  continues  a  partner's  liability  after  dissolution  until  i)er- 
sonal  notice  thereof  is  given,  applies  to  mining  partnerships.  Semb!e, 
Ihat  it  applies  where  one  mining  partner  sells  his  interest,  which  works 
a  dissolution  as  to  him. 

"The  law  governing  general  co-partnerships  with  a  few  well  defined  ex- 
ceptions, applies  to  mining  co-partnerships;  therefore,  a  mining  co-partner, 
who  claims  exemption  from  the  general  law  of  partnerships,  must  show  his 
case  to  1  0  within  some  one  of  those  exceptions." 

Dorsey  v.  Newcomer,  121  Cal.  213,  53  Pac.  557  (1898).  "It  is  not  always 
easy  to  determine  what  constitutes  the  partnership  property  of  a  minliig 
partnership.  The  statute  provides  that  the  mining  ground  owned  and 
worked  by  partners  in  mining,  whether  purchasecl  by  the  partnership  or 
not.  Is  partnership  property.  It  does  not  follow  that  property  other  than 
the  ground  owned  and  worked  may  not  also  be  partnership  property.  No 
(loult,  other  property  acquired  by  the  partnership  for  the  purpose  of  aid- 
ing in  working  the  mining  claim,  such  as  a  mill  or  mill  site,  would  also  be 
property  of  the  partnership.  So  other  mining  ground  acquired  for  the 
pnn^ose  of  working  with  the  mining  ground  already  being  worke<I,  and  so 
situated  that  it  can  be  worke<>  with  the  original  claim  as  jxirts  of  one  mine, 
would  be  partnership  property.  And  generally,  it  may  l)e  admitted  that 
property  acquired  by  the  partnership  by  the  use  of  partnership  funds,  as 
distinguished  from  the  individuals  constituting  the  firm  may  be  so  regardetl. 
But  the  statute  evidently  distinguishes  between  ground  owned  or  acquired 
for  the  purjwse  of  working  and  ground  actually  worked.  It  is  only  the 
last  that  in  general  can  be  regarded  as  partnership  property  when  not 
acquired  by  the  partnership  or  by  the  use  of  its  funds." 

F(TrU  r.  Bah-er,  127  Cal.  520,  59  Pac.  9,37  (1900>.  Civ.  Code,  8  2511,  pro- 
vides that  "a  mining  partnership  exists  when  two  or  more  persons  w<io 
own  or  acipiire  a  mining  claim  for  the  pui-pose  of  working  it  and  extract- 
ing the  mineral  therefrom  actually  eng:ige  In  working  the  same."  Section 
2512  provides  that  "an  express  agreement  to  become  partners  ♦  •  •  u 
not  necessary  to  the  formation  or  existence  of  a  mining  partnership.    TMe 
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relation  arises  from  the  ownership  of  shares  or  Interests  in  the  mine,  aud 
working  the  same  for  the  purpose  of  extracting  the  minerals  therefrom." 
Held  that  there  Is  sufficient  evidence  to  go  to  the  jury  to  find  the  existence 
of  a  mining  partnership  between  A.  and  B.  under  these  sections,  when  i' 
is  shown  that  A.  and  B.  owned  the  mining  claim  in  equal  shares,  and  that 
A.  and  a  party  whom  B.  admitted  to  be  her  agent  developed  the  mine  ami 
extracted  ore  therefrom. 

Prince  v.  Lamb,  128  Cal.  120,  €0  Pac.  C89  (1900).  A.  and  B.  entered  inlo 
an  agreement  whereby  A,  furnished  funds  to  B.  with  which  to  locate  min- 
ing claims  in  Alaska.  B.  was  to  notify  A,  as  soon  as  he  discovered  any  cliiluis, 
and  A.  was  thereupon  to  go  to  the  claims  and  furnish  one-half  the  labor 
and  expenses  of  working  them,  A.  to  have  an  undivided  one-half  of  all  tbo 
claims  thus  located  and  one-half  the  net  proceeds  of  all  minerals  mined 
therefrom  after  the  first  year.  This  contract  did  not  constitute  a  mining; 
partnership  under  §  2511,  Civ.  Code,  under  w^hlch  the  parties  must  be 
associated  together  in  the  ownership  or  possession  of  the  property  in  some 
way.  It  was  merely  an  executory  contract  to  establish  a  partnership  in 
the  future. 

Holdt  V.  Hazard,  10  Cal.  App.  440,  102  Pac.  rAO  (1000).  An  express 
agreement  between  the  parties  that  they  should  hold  and  work  a  mining 
claim  for  their  joint  use  and  benefit,  coupled  with  evidence  of  work  being 
done  on  the  property.  Is  sufficient  to  establish  a  partnership. 

Colorado. 

Ilnrd  r.  Tomkiuff,  17  Colo.  394,  30  Pac.  247  (1S92).  The  purchaser  of  n 
one  thirty-second  of  a  claim  was  charged  as  a  partner  on  evidence  that 
be  had  Inspected  the  mine  and  had  said  to  the  person  in  charge  of  the  mine 
that  he  was  willing  to  pay  his  share  of  the  exi^ense  of  mining  to  con  tin  e 
the  work  for  another  year. 

"The  same  strictness  of  proof  is  not  re<iulred  of  a  plaintiff  to  cJiarge  the 
defendants  as  partners  as  would  be  necessary  if  the  suit  had  heen  insti- 
tuted by  instead  of  against  the  firm." 

Continental  Divuie  Muu  Inv,  Co.  v.  BliUjj,  23  Colo.  ICO,  4t;  Pnc,  CMl 
(1S9C).  The  failure  of  a  member  of  a  mining  partnership  to  pay  his  share 
of  the  expenses  for  a  period  of  90  days  does  not  work  a  forfeiture  of  his 
interest. 

Ashenfelter  r.  WiUiams,  7  Colo.  Ai)p.  332,  43  Pac,  CCA  (lSO(n.  A  contract 
by  which  two  persons  agreed  that  one  would  furnish  to  the  other  certain 
ore  from  his  mine  which  the  latter  was  to  reduce  and  concentrate  at  a 
certain  price,  and  the  latter  w^as  to  have  an  undivided  one-fourth  Interest 
in  certain  ores  extracted  from  the  mine.  l)oth  parties  to  share  the  expense 
and  profits  of  extracting  the  ore  and  of  concentrating  it,  constitutes  the 
parties  partners  in  the  enterprise  of  mining  and  milling  the  ore.  A  modi- 
fication of  such  contract,  whereby  the  one  party  was  to  bear  certain  of  the 
expenses  of  concentrating  the  ore,  and  in  retrrn  to  receive  out  of  its  pro- 
<ee<ls  a  certain  prite  per  ton,  dees  not  alter  the  partnership  status  of  tho 
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parties.  Neither  is  siicli  status  affected  by  an  agreement  tliat  one  of  the 
parties  should  ship  the  ore  and  pay  out  the  proceeds  therefrom  under  the 
direction  of  the  other,  who  was  to  manage  the  mine. 

Valey  i\  Coggaicell,  12  Colo.  App.  304.  r.5  I»ac.  1*30  (ISOO).  Where  it  is 
shown  that  A.  simply  performs  labor  as  a  common  miner  and  employe  for 
B.,  without  attempting  to  exercise  any  acts  of  authority  or  ownership  and 
without  being  consulted  as  to  any  of  the  oi>erations  carried  on,  and  the 
mining  lease  is  taken  in  the  name  of  B.  alone,  who  alone  manages  ami 
controls  all  the  oi)erations  ctirriecl  on.  including  the  marketing  of  the  ores, 
the  payment  of  bills,  etc.,  and  there  is  no  community  of  profit  or  loss  shown, 
but  all  tho  losses  are  bom  by  B.  alone,  there  Is  no  evidence  from  which 
a  partnership  between  A.  and  B.  can  be  inferred. 

Lyman  v.  Scfnrailz,  13  Colo.  App.  318,  57  Pac.  735  (1890).  Where  iier- 
sons  are  Jointly  engaged  In  working  a  mine,  some  of  them  agreeing  to  con- 
tribute the  money,  and  another  his  services,  and  all  to  share  equally  In 
the  profits,  this  agreement  constitutues  a  mining  partnership,  and,  the 
facts  being  undisputed,  the  court  may  so  rule  as  a  matter  of  law. 

Dodge  v.  Chambers,  43  Colo.  3(Jfi,  06  Pac.  178  (1008).  A  corporation 
having  operated  a  mine  for  some  time,  it  proved  unproductive  and  the 
funds  of  the  corporation  were  exhausted.  Thereafter  stockholders  of  the 
company,  without  any  formal  action  by  the  corporation,  but  by  aureenieiiJ 
among  themselves,  contributed  each  month  their  pro  rata  share  of  the  ex- 
penses incurred  in  operating  the  iiroperty.  with  the  understanding  anion;; 
themselves  and  with  the  company  that  the  sums  so  advance<l  should  Ih» 
repaid  out  of  the  first  earnings  from  the  mine.  Held,  they  did  not  thereliy 
become  partners  in  prosecuting  the  work.  The  work  was  at  all  times  car- 
rietl  on  by  the  corporation  as  such,  and  the  contributions  by  these  men 
were  voluntary  loans  or  advances  to  the  company  by  them  as  stockholders, 
and  were  expended  and  disbursed  by  the  manager  of  the  comiwny  for 
services  rendered  and  supplies  furnished  to  the  corporation  as  snch. 

Walker  r.  Bruce.  44  Colo.  100,  07  Pac.  250  (lOOS).  The  plaintlflf  ami 
defendant  obtained  a  lease  of  mining  property  and  a  bond  for  Its  convey- 
ance upon  payment  of  a  sum  certain  by  a  flxetl  date,  which  date  was  ex- 
ten  de<i  for  a  consideration,  each  party  paying  half.  lender  the  bond  and 
lease  they  agreed  to  work  the  property  Jointly,  each  to  bear  one-half  the 
expense;  defendant  was  to  put  In  his  own  work  and  plaintlflf  was  to  furnish 
a  man  to  represent  him  in  the  doing  of  an  amount  of  work  equal  to  what 
should  be  done  by  defendant.  This  constituted  a  raining  pjirtnershlp  with 
equal  rights  to  each.  **A  mining  partnership  Is  held  to  exist  where  the 
several  owners  of  a  mine  co-operate  in  the  working  of  the  mine."  **A  min- 
ing partnership  may  exist  as  well  where  the  parties  have  an  Interest 
merely  In  the  working  of  the  mine,  or  in  carrying  on  mining  operations 
as  where  they  own  the  mine  itself." 

Idaho. 

Brown  r.  Bryan,  5  Idaho,  145,  51  Pac.  005  (180(i).  Where  one  nienilwr 
of  a  mining  partnership  used  the  money  of  the  partners  to  purchase  an 


JOINT  OWNERSHIP  OF  MIXES.  (,,;; 

outstaudiug  trust  deed  upon  the  uiiidug  property,  Klveii  b.v  iils  lopuriner, 
taking  the  transfer  in  the  iiiuue  of  a  third  person,  wiio  had  no  iiirerest  in 
the  tmnsaetion,  then  caused  the  property  to  be  sold  and  hid  in  by  >u(  :i 
third  person  as  his  agent,  and  afterwards  procireil  a  transfer  to  be  niatU* 
to  himself  and  another  partner,  it  is  held  that  such  transfer  was  \(>id.  and 
the  property  should  he  de<Teed  to  belong  to  the  nniker  of  tlie  tru^t  deed  or 
his  grantee. 

Madar  r.  Sonnan,  13  Idaho,  SSo,  02  Pac.  572  (11K>7).  Inder  Idaho  Hc\. 
St.  H  3300  to  3300,  in  order  to  crejite  a  ndning  partnership,  two  or  more 
persons  must  first  acquire  a  mining  claim  and  this  accjuisitlon  must  be 
followed  by  actually  engaging  in  working  the  mine.  If  A..  l\.,  ('.  and  I), 
each  owned  a  fourth  interest  in  a  claim,  and  X„  B.  and  C.  unitetl  in  work- 
the  ndne.  A..  B.  and  C.  would  become  imrtners.  I),  being  merely  a  »)tenant 
of  the  im)iK?rty.  If  none  of  them  did  any  work  on  the  mine  except  the 
annual  assessment  work,  they  would  all  be  cotenants  merely,  not  partners. 

Iowa. 

Doific  V.  linniK,  123  Iowa,  4SS,  1M>  X.  W.  lir»  (1!)04).  In  order  to  create 
a  ndning  partnership,  it  is  necessarj-  that  there  be  an  agri»einenr  in  work 
the  mine  for  the  Joint  profit  of  the  i>artles;  otherwise  the  owners  of  the 
mine  are  merely  tenants  in  common. 

Missouri. 

• 

Frcvman  v.  licmvunau*  7r»  M(».  App.  <)11  (ISJKS).  "When  i)ers<»n8  acquire 
interest  in  lands  apparently  for  the  sole  piirix)h*e  of  working  mines  in  them 
they   must    he  cimsldered  as  entering  into    a    (*ommercbil    partnership.** 

•  ♦  ♦  "A  mining  partnership  arises  only  by  im))licatlon  from  tx»- 
oi>eniti(m  In  the  working  of  the  joint  property.  There  may  I  e  a  i>arincrs'liii) 
in  the  working  of  a  mine  subject  to  the  law  of  ordinary  pjirtiiorsldp.  Tlic 
working  of  a  mine  has  Icen  denomlnate<l  a  s|)e<ies  of  tmde  and  ,ir  it  Is 
made  the  subject  of  a  partncrshij)  agreement,  the  relation  arisin'.r  thcivirnm 
is  a  conmiercial  imrtnershij).  A  conunercial  imrtnei-ship  n rises  Trom  ngre.-^ 
ment  In  such  case  new  members  cannot  le  intrnde<l  without  the  consent  of 
the  others.  If  one  of  the  partners,  in  such  partnership,  convey  his  intcrwt 
to  another,  the  grantee  would  not  bei-ome  a  mend)er  of  the  tirm.  he  would  bo 
a  tenant  in  common  with  the  remaining  partners.  If.  however,  they  should 
continue  to  work  the  mine,  they  would,  in  that  event,  become  mining  jiariners. 
It  is  thus  to  be  seen  that  a  mining  imrtnei-ship  relation  may  arise  in  two 
v/ays;  First.  By  operation  of  law  where  there  is  no  partnershiji  agreement 
bnt  co-operation  by  co-owners  or  Joint  tenants  in  the  working  (»f  ndning 
pro|ierty ;  and.  Second,  by  agreement  of  the  co-owners  or  Joint  tenants.  In 
partnerships  of  the  former  kind  there  is  no  delectus  persona e.  conse<iuently 
the  membership  is  continually  subject  to  changes  beyond  the  contract  of 
the  partners.  Decker  v.  Howell.  42  Cal.  €30.  In  the  latter  kind  of  imrtner- 
Bhip  the  delectus  personae  exists,  and  a  new  imrtner  csui  no  more  be  In- 
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traded  therein  \vithout  the  consent  of  the  remaining  partnere  than  in  a 
strictly  commercial  partnership." 

Tamhlyn  v.  Boott,  111  Mo.  App.  46,  85  S.  W.  918  (1905).  B.  and  II. 
being  joint  owners  of  a  lease  agreed  with  S.  that  he  should  sink  a  shaft 
to  a  certain  depth  or  to  pay  ore,  for  which  they  were  to  give  him  a  half 
Interest  1^  the  profits.  It  was  further  agreed  that  in  certain  events  thi^ 
profits  of  the  mine  were  to  be  divided  among  them  pro  rata.  Held  that, 
although  It  was  agreed  that  S.  should  pay  for  all  the  work  and  material, 
B.  and  H.  could  be  held  as  his  partners. 

Dale  d  Bennett  t\  Goldenrod  Min,  Co,,  110  Mo.  App.  317,  85  S.  W.  92!> 
(1905).  If  persons  are  jointly  engaged  In  extracting  ore  or  mineral  from  a 
mine,  sharing  In  the  profits  and  losses  according  to  tiielr  respective  in- 
terests therein,  they  are  partners,  although  there  is  no  express  agreement 
to  become  partners  or  to  share  in  the  pi'ofits  and  losses.  (Snyder  v.  Burn- 
ham,  Vol.  1,  p.  762,  followed.) 

Montana. 

Congdon  t\  Olds,  18  Mont.  487,  46  Pac.  261  (1896).  In  an  action  tu 
which  it  is  sought  to  charge  the  defendants  on  a  note  signed  by  one  of  them, 
it  is  error  to  charge  the  jury  that  "if  parties  associate  themselves  together 
for  the  purpose  of  carrying  on  a  buslni;^a  and  agree  to  contribute  funds, 
pay  losses  and  share  profits,  such  an  association  is  a  general  partnership 
without  regard  to  whether  the  business  is  mining  or  not.**  While  thos« 
elements  are  those  of  a  general  partnership,  they  are  also  those  of  a  min- 
ing partnership. 

Nevada. 

Vietti  t\  Ncsbitt,  22  Xev.  300,  41  I'ac.  151  (1S1>5).  A  mine  owned  by  a 
number  of  persons  was  held  by  plaintiff  under  what  the  coaij^lalnt  desig- 
nates a  lease.  Defendants,  owners  of  a  quartz-mill,  purchased  a  half  in- 
terest in  the  mine,  while  the  lease  was  In  force.  The  parties  then  made 
a  contract  in  writing,  by  which  defendants  were  to  haul  the  ore  to  their 
mill,  reduce  it  to  bullion  and  accouunt  for  85  i)er  cent  of  the  assay  value. 
Out  of  the  pn)ceeds  defendants  were  first  to  be  allowed  $25  per  ton: 
plaintiff  was  then  to  be  paid  the  expense  of  mining  it.  Of  the  balance 
plaintiff  was  to  have  half  and  the  rest  was  to  be  divided  among  the  owners 
of  the  mine. 

This  did  not  constitute  a  partnership.  The  owners  of  the  mine  w<^o 
tenants  in  connnon.  but  as  they  were  not  engaged  in  working  it.  there  was 
no  mining  partnership  between  them.  After  the  ore  was  mined  the  plain- 
tiff and  the  several  owners  of  the  mine  became  the  joint  owners  of  it.  Bat 
they  did  not  do  a  joint  bnsinefs  and  there  was  no  community  of  interest. 
There  was  therefore  no  commercial  partnership. 

Costello  i\  Scott,  30  Nev.  43,  94  Pac.  222  (190S).  A  grub-stake  contract, 
whereby  one  party  supplies  the  outfit  and  the  other  i>erforms  the  work  nf 
f-roppectlng  and  location,  nnd  both  share  in  the  claims  locateil,  is  not  a 
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partnership,  unless  the  agreement  goes  beyond  the  mere  furnishing  uf 
supplies  in  consideration  of  participating  in  the  discoveries.  A  grub-stake 
contract  properly  only  covers  the  search  for  and  location  of  mines  on  the 
public  domain.  Where  the  object  of  the  venture  is  not  only  to  prospect 
and  locate,  but  also  to  work  and  develop  the  mines  and  conduct  a  general 
mining  business,  it  amounts  to  a  mining  partnership. 

Ohio. 

Ervin  t\  Masterman,  8  Ohio  C.  D.  516  (1S98).  "There  is  much  in  the 
nature  of  the  business  of  mining  for  oil,  as  carried  on  in  this  country,  that 
likens  it  to  mining  operations  and  the  uses  of  mining  properties  where 
ore  instead  of  oil  is  the  product,  and  we  think  that  many  of  the  special 
rules  applicable  to  mining  partnerships,  so  called,  should  be  applied  to 
the  operations  carried  on  by  co-owners  of  oil  producing  property  in  order 
that  the  ends  of  Justice  may  be  reached  both  as  respects  said  co-owners  and 
those  transacting  business  with  them,  and  it  is  immaterial  whether  such 
co-owners  shall  be  regarded  as  tenants  in  common  or  joint  tenants,  and 
whether  the  property  used  in  such  business  shall  be  real  estate,  chattels 
real  or  personal  chattels.  One  of  the  incidents  of  a  mining  pjirtnershlp  Is 
that,  if  a  member  sells  his  interest  In  the  mine,  the  purchaser  takes  it  sub- 
ject to  any  lien  existing  in  favor  of  a  co-partner  for  debts  due  the  creditors 
or  for  advances  made  for  the  use  of  the  concern,  unless  he  becomes  a 
purchaser  in  good  faith  for  a  valuable  consideration  without  notice  of 
such  lien.  And,  if  a  person  sells  his  interest  in  a  mining  company  while 
it  is  engaged  in  working  its  mining  ground,  the  purchaser  will  be  deem^xl 
to  have  bought  with  notice  of  any  lien  resulting  from  the  relation  of  the 
partners  to  each  other  and  to  the  creditors  of  the  partnership.  Duryea  v. 
Burt,  28  Cal.  5C0.  Each  partner  may  transfer  his  interest  without  con- 
sulting his  fellow  partners,  and  such  transfer  will  not  work  a  dissolution 
of  the  partnership."  A  mining  partnership  is  held  to  exist  where  co- 
ovvners  of  an  oil  and  gas  lease  of  certain  lands  entered  into  an  agreement 
for  the  sinking,  equipping  and  operating  of  oil  wells  thereon,  upon  the 
terms  that  each  member  was  to  contribute  toward  the  cost  of  operations 
and  any  losses  that  might  occur  in  proportion  to  his  share  or  interest  in 
such  property,  the  necessary  funds  to  be  raised  by  assessments  made  upon 
and  collected  from  the  members,  though  each  member  was  to  receive  and 
sell  on  his  own  account  and  at  his  own  pleasure  his  share  of  the  gross 
product,  to-wit,  the  oil  produced,  such  agreement  being  followoil  by  «i 
transaction  of  the  business  in  a  common  name. 

Baker  v.  Brennariy  12  Ohio  C.  C.  211  (1001).  Where  there  are  tenants 
in  common  of  interests  In  oil  lands  who  carry  on  the  business  of  producing 
oil,  but  each  acquired  his  interest  in  the  common  property  separate  from 
his  associates,  and  furnished  and  paid  for  his  own  part  of  tiie  machinery 
and  expenses,  and  sold  his  share  of  the  oil  in  the  pipe  line  separately  and 
on  his  own  account,  and  there  is  no  express  contract  of  partnership,  such 
tenants  in  common  are  not  partners,  and  are  not  liable  for  the  price  of 
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supplies  funiished  to  one  of  them  for  use  on  the  coiumou  proi>ert3%  unless 
they  have  so  held  themselves  out  as  partners  that  tliey  are  estoi>f)ed  from 
denyiu}?  that  they  are  such. 

Utah. 

Bcntlcy  v.  Broasard,  33  Utah.  396,  94  Pac.  736  (1908).  The  principal 
distinctions  between  a  mining  partnership  and  a  ti-adlug  partnership  ''are 
that  a  member  of  a  mining  partnership  may  assign  his  interest  without 
the  consent  of  his  co-partners,  and  the  act  does  not  work  a  dissolution 
of  the  partnership;  that  the  person  to  whom  the  interest  is  assigned  be- 
comes a  member  of  the  company,  and  it  is  not  necessary  that  the  other 
parties  consent  thereto.  'Neither  does  the  death  of  a  member  dissolve  the 
partnership.  Another  distinction  is  that  a  member  of  a  mining  partnership 
has  not  the  power  tct  bind  his  associates  by  engagements  with  third  per- 
sons to  the  extent  that  a  member  of  a  trading  or  commercial  firm  may  do. 
For  instance  the. law  does  not  imply  any  authority  to  a  member  of  a  mining 
partnership  to  borrow  money,  to  employ  counsel,  to  execute  a  promissory 
note,  or  to  draw  or  accept  bills  of  exchange,  no  matter  how  pressing  the 
necessity  for  the  use  of  the  money.  The  reason  assigned  for  the  distinc- 
tion, and  for  limiting;  the  i)owers  of  members  of  a  mining  partnership,  l8 
that  such  a  partnership  is  not  founded  on  the  delectus  personae,  whereas 
other  partnerships  are.  For  these  reasons  it  is  held  that  the  powers  of 
members  or  managers  of  mining  partnerships  are  limited  to  the  perfor- 
mance of  »*uch  acts  in  the  name  of  the  partnership  as  may  be  necessary  to 
the  transaction  of  its  business,  or  which  are  usual  in  like  concerns.  But 
a  partner  can  bind  the  firm  by  acts  in  the  name  of  the  partnership  in  such 
matters  as  may  be  necessary  to  the  transaction  of  the  business,  or  which 
are  usual  in  like  concerns,  unless  there  is  an  express  agreement  to  the 
contrary  known  to  the  party  contracting  with  the  firm.  Except  as  to  these 
distinctions  the  law  governing  a  mining  partnership  is  not  different  from 
that  applicable  to  ordinary  commercial  or  tra^ding  partnerships.*' 

A  mining  partnership  may  exist  though  all  of  the  partners  may  not  have 
a  personal  interest  in  the  property.  If  they  have  an  interest  in  the  working 
of  the  property,  and  it  is  not  essential  that  there  be  an  express  agreement 
to  become  partners,  or  an  express  agreement  to  share  profits  and  losses, 
as  that  is  an  incident  to  the  prosecution  of  the  general  business.  Even  an 
express  agreement  that  they  are  not  to  be  partners  is  of  no  consequence 
if  their  relations  actually  constitute  a  partnership. 

West  Virginia. 

Childers  r.  A-fc?//.  47  W.  Va.  70.  34  S.  E.  828,  81  Am.  St  Rep.  777,  40  I.. 
R.  A.  468  (1899).  Where  tenants  in  common  or  joint  tenants  of  an  oil  lease 
or  mine  unite  and  cooperate  in  working  It,  th^  constitute  a  mining  part- 
nership. When  members  of  a  mining  partnership  cannot  agree  in  manage- 
ment, those  having  a  majority  Interest  control  its  management  in  all 
things  necessary  and  proper  for  Its  operation. 
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A  Bale  of  his  interest  by  a  member  of  a  mining  partnership  to  another 
member  or  a  stranger  does  not  dissolve  the  partnership,  as  in  ordinary 
partnerships. 

Partners  have  a  lien  on  the  social  proijerty  for  ndvauces  or  balances  diie 
them  after  the  payment  of  debts ;  but  if  they  have  divided  the  property  or 
product  of  the  business,  giving  each  his^are  lu  severalty,  a ild  seimratln;; 
it  from  the  balance,  no  such  lien  exists  on  the  property  or  product  so  actu- 
ally divided.  Such  Is  the  case  with  "division  orders'*  In  oil  mining;  that  Is, 
where  the  pipe  lines  give  each  a  certificate  of  his  share  of  the  oil  committed 
to  them,  which  was  a  product  of  the  wells,  this  efTects  a  separation  of  that 
product,  making  each  one's  share  his  several  property,  and  severing  It 
from  the  sDClal  property.  If  it  was  such  at  any  moment. 

Blackmatr  r.  Williamson,  57  W.  Va.  249,  50  S.  E,  254  (1905).  "In  an 
ordinary  partnership  the  contract  creating  It  must  have  been  entered  Into 
by  all  the  partners.  It  is  only  by  the  unanimous  consent  of  all  the  persons 
concerned  that  they  become  partners.  A  third  person  cannot  be  introduced 
into  the  concern  as  a  partner  without  or  against  the  consent  of  a  single 
member.  This  rule  in  no  sense  applies  to  mining  pertnershlps.'*  "A  mining 
partnership  exists  between  the  tenants  In  common  of  a  mine  who  work  it 
together  and  divide  the  profits  In  proportion  to  their  several  interestt^. 
Ownership  of  shares  or  interests  in  the  mine  is  an  essential  element  of  a 
mining  partnership."  "Mere  profit  shnrlng  will  not  create  a  mining  iwrtner- 
ship — a  mining  partnership  difTers  from  an  ordinary  partnership  In  the  fai^t 
that  no  contract  between  the  parties  Is  necessary  to  create  it."  "One  of  the 
partners  may  (xmvey  his  Interest  In  the  mine  and  business  without  (lis- 
solving  the  iiartnernhip."  He  has  a  right  to  sell  out  to  whomsoever  he  mav 
without  even  the  knowledge  or  consent  of  his  co-owners.-  Majority  In- 
terests always  control  and  the  court  will  not  order  dissolution  unless 
good  and  clear  grounds  are  shown. 

Kirchncr  i.  Smith,  01  W.  Va.  434.  58  S.  E.  614  (1907).  "If  two  or  more 
ownei*s  of  a  mine  unite  in  working  it.  without  any  partnership  agree 
ment,  tlie  act  of  working  It  together  creates  a  mining  partnership; 
and  the  same  is  true  of  two  or  more  holding  interests  in  a  lease  of  mining 
proi)erty*\  Co-owners  of  oil  and  gas  leaseholds  which  they  unite  In  work- 
ing are  mining  partners,  and  one  may  maintain  a  bill  for  an  account  and 
dissolution  against  the  others.  Where  he  held  title  to  the  leaseholds  for 
himself  and  in  trust  for  the  others,  they  are  accountable  to  him  for  royal- 
ties which  he  had  been  compelled  to  pay  by  suit. 

Greenlee  i/.  SteeUnUth,  64  W.  Va.  353,  62  S.  E.  459  (1908).  Mining  part- 
ners operating  oil  leases  have  a  lien  on  the  social  property  for  advances 
or  balances  due  them  after  the  payment  of  debts;  but  having  divided  the 
product  of  the  business  by  division  orders,  giving  to  each  his  share  of  the 
product  in  severalty  and  separating  it  from  the  balance,  no  such  lien  exists 
on  the  product  thus  divided,  but  the  lien  remains  on  the  social  property 
used  In  operating  the  leaseholds  and  on  the  productions  thereafter. 
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Wyoming. 

Hartney  v.  Gosling,  10  Wyo.  34(5,  68  Pac.  1118,  98  Am.  St  Rep.  1005 
(1902).  A  mining  partnership  Is  constituted  when  tenants  In  common 
of  a  mining  property  unite  and  co-operate  in  operating  and  working  the 
mine.  It  is  the  working  together  which  makes  the  partnership  and  not 
the  agreement  between  the  parties,  and  one  seeking  to  hold  persons  liable 
as  partners  in  a  mining  enterprise  has  the  burden  of  showing  that  they 
were  working  a  mine  together.  A  contract  whereby  a  number  of  persons 
agree  to  supply  another  with  a  certain  sum  of  money,  and  the  latter 
agrees  to  prospect  for  gold,  and  if  he  discover  any  to  share  it  with  those 
who  supplied  the  money,  does  not  contemplate  the  working  of  a  mine  if 
discovered.  The  contract,  therefore,  is  rather  a  prospecting  or  "grub  stake* 
contract  than  a  mining  partnership,  and  does  not  bind  those  who  agreed 
to  advance  the  money  for  the  cost  of  personal  supplies  bought  by  the 
prospector  when  he  has  exhausted  the  money  advanced.  '*The  implied 
power  of  a  partner  In  a  mining  partnership  as  to  third  persons  is  not 
held  to  go  further,  we  think,  than  authority  to  bind  his  co-partners  by 
dealings  on  credit  for  the  purpose  of  working  the  mine,  where  it  appears 
to  be  necessary  or  usual  in  the  management  and  course  of  the  business." 
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p.  766.  And  in  addition  to  the  statutes  there  cited  see  the  fol- 
lowing, prohibiting  payment  in  certain  enumerated  articles  or 
obligations:  Arkansas,  Act  April  5,  1905,  p.  356,  Act  May  14, 
1907,  p.  749;  Illinois,  Act  June  3,  1897,  p.  270;  Indiana,  3  Bums' 
Ann.  St.  1908,  §  8595;  Kentucky,  Carroll  St.  1903,  §§  1350,  2739a; 
and  the  following  statutes  proscribing  regulation  and  inspection 
of  the  weighing  of  coal  in  tliose  mines  where  weight  is  the  meas- 
ure of  wages:  Alabama,  Code  1907,  §§  1008-1012,  7419;  Arkansas, 
Kirby's  Dig.  §§  5353,  5356,  5357,  Act  May  1,  1905,  p.  558;  Illinois, 
Act  April  18,  1899,  §  24,  p.  301;  Indiana,  3  Burns'  Ann.  St.  1908, 
§§8577,  8588;  Iowa,  Code  1897,  §§2490-2491;  Kansas,  Dassler's 
Gen.  St.  1905,  §§4352-4357,  4368-4373;  Kentucky,  Carroll's  St. 
1903,  §  2733a,  Act  March  21,  1906,  c.  108,  p.  417;  Michigan,  Act 
May  2,  1899,  p.  93,  Act  May  10,  1905,  p.  142;  Missouri,  Rev.  St. 
1899,  §§  8786-8790;  Ohio,  Bates'  Ann.  Rev.  St.  1906,  §§  295,  4373; 
Pennsylvania,  Act  May  3,  1909,  P.  L.  423. 

Arkansas. 

Woodson  r.  StaU\  CI)  Ark.  521,  (:r>  S.  AV.  4rri  (1000).  The  act  of  April 
10.  1809  (Acts  1809,  p.  105),  requiring  all  coal  mined  and  paid  for  by 
weij?ht  to  be  weighed  before  it  is  screened,  and  paid  for  at  the  weight 
thus  ascertained,  is  constitutional. 

McLean  r.  State  of  Arkanftas,  211  U.  S.  539,  53  T^w.  Ed.  315  (1909). 
afBrming  81  Ark.  304,  98  S.  W.  729,  11  A.  &  E.  Ann.  Cas.  72  (1906).  The 
act  of  1905,  c.  219,  §  1,  which  makes  It  unlaw^ful  for  the  owner,  lessee  or 
operator  of  coal  mines,  where  ten  or  more  men  are  employed  underground 
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and  miners  are  employed  "at  bushel  or  ton  rates  or  other  quantity,"  to 
screen  the  output  of  coal  mined  before  it  Is  weighed  and  credited  to  the 
proper  employe,  etc.,  does  not  violate  the  fourteenth  amendment  to  the 
Federal  Constitution. 

"It  is  the  established  doctrine  of  this  court  that  the  liberty  of  contract 
is  not  universal,  and  is  subject  to  restrictions  iiassed  by  the  legislative 
branch  of  the  Government  in  the  exercise  of  its  power  to  protect  the  safetj'. 
health  and  welfare  of  the  people,'*  "If  the  law  in  controversy  has  a 
I'^isonable  relation  to  the  protection  of  the  public  health,  safety  or  welfare 
it  is  not  to  le  set  aside  because  the  Judiciary  may  be  of  opinion  that  the 
act  will  fall  of  its  purjwse,  or  because  it  is  thought  to  lie  an  unwise  exei- 
tion  of  the  authority  vested  in  the  legislative  branch  of  the  Government/' 

"We  are  unable  to  say.  in  the  lisht  of  the  conditions  shown  in"  the  rcix>rt 
of  the  industrial  commission  authorized  by  Act  of  Congress  of  June  18,  1898, 
"and  in  the  necessity  for  such  laws,  evinced  in  the  enactments  of  the 
legislatures  of  various  States,  that  this  law  had  no  reasonable  relation 
to  the  protection  of  a  large  class  of  laborers  in  the  receipt  of  their  just  dutw 
and  the  promotion  of  the  harmonious  relations  of  capital  and  labor  engaged 
In  a  gi'eat  Industry  In  the  State." 

"There  Is  no  attempt  at  unjust  or  unreasonable  discrimination.  Tlie  law 
Is  alike  applicable  to  all  mines  in  the  State  employing  more  than  ten  meti 
underground.  It  may  be  presumed  to  practically  regulate  the  industry 
when  conducted  on  any  considerable  scale.  We  cannot  say  that  there  was 
no  reason  for  exempting  from  its  provisions  mines  so  small  as  to  be  in  the 
experimental  or  formative  state  and  affecting  but  few  men,  and  not  re 
qniiing  regulation  in  the  Interest  of  the  public  health,  safety  or  welfare. 
We  cannot  hold,  therefore,  that  this  law  is  so  palpably  in  violation  of  the 
constitutional  rights  involved  as  to  require  us,  In  the  exercise  of  the  right 
of  judicial  review,  to  reverse  the  judgment  of  the  Supreme  Court  of 
Arkansas,  v/hich  has  affirmed  its  validity.' 


ft 


California. 

tikinner  v,  Qaniett  Qold  Min,  Co.,  06  Fed.  735  (1899).  C.  C,  N.  D.  Cal. 
Sections  1  and  2  of  the  act  relating  to  corporations  (St.  1S1)7.  p.  231). 
v/hich  require  corporations  to  pay  their  employes  at  least  once  a  month  the 
wages  earned  during  the  previous  month,  and  provide  that  the  violation 
of  this  requirement  shall  entitle  the  employe  to  a  lien  and  an  attorney's 
fee  in  case  of  suit,  are  constitutional.  They  do  not  discriminate  unjustly 
Against  corporations  in  violation  of  the  state  constitution  which  prohibits 
the  granting  of  special  privileges  or  immunities  to  any  citizen  or  class  of 
citizens ;  they  do  not  deny  to  corporations  the  equal  protection  of  the  law. 
within  the  prohibition  of  the  fourteenth  amendment  to  the  Fe<leral  Con- 
stitution ;  nor  do  they  deprive  corporations  of  their  property  without  due 
process  of  law  by  Interfering  with  their  freedom  to  make  contracts. 

Kansas. 

State  t\  Wilsov,  Gl  Kan.  32,  58  Pac.  981,  47  L.  R.  A.  71  (1899).  "An  act 
to  regulate  the  weighing  of  coal  at  the  mine,"  being  Chapter  188  of  the 
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Laws  of  1888,  is  constitutional  and  valid  as  a  proper  exercise  of  the 
police  power.  It  does  not  purport  to  prevent  the  operators  of  coal  mines 
and  the  miners  employed  by  them  from  making  such  agreements  as  they 
choose  concerning  the  amount  of  wages  to  be  paid,  or  in  any  wise  infringe 
upon  the  freedom  of  contract.  Where  miners  are  employed  at  bushel,  ton 
or  other  quantity  rates.  It  Is  a  valid  requirement  of  the  law  that  the  output 
of  coal  mined  by  them  shall  not  be  passed  over  any  screen  or  other  device 
which  shall  take  any  part  from  the  value  thereof  before  the  same  shall 
have  been  weighed  and  duly  credited  to  the  employes  and  accounted  for  at 
the  legal  rate  of  weights.  Information  is  by  this  means  fumishe<l  to  the 
miner  by  which  he  may  act  intelligently,  and  rest  his  demand  for  wages 
upon  the  calculated  results  of  what  he  has  accomplished  in  the  past.  It 
also  affords  the  operator  knowledge,  from  the  use  of  which  wages  may  be 
adjusted  based  upon  known  facts.  Such  law  Is  further  beneficial  <n  that 
It  supplies  the  public  with  statistics  showing  the  total  amount  of  coal  pro- 
duced in  the  state. 

Kentucky. 

Commoniccalth  i\  Rvim^ckv  Coal  Min.  Co,,  25  Ky.  Law  R.  2027.  79  S. 
W.  2.S7  (1904).  Ky.  St.  1903,  §  2739a,  providing  that  mining  operrtlors 
should  pay  their  employes  on  the  15th  and  301  h  days  of  e.ich  month 
lo  within  15  days  of  said  15th  and  30th  days  respe<*tivHy,  but  if  the 
employe  be  absent  he  should  he  entitled  to  i)aynjent  thereafter  on  demand, 
and  also  forbidding  the  blacklisting  of  mining  employes,  is  constitutional. 

Ohio. 

In  re  Preston,  63  Ohio,  428,  59  N.  E.  101,  81  Am.  St.  Rep.  C42,  52  L.  1{ 
A.  523  (1900).  The  act  of  March  9.  1S9S  (93  Ohio  Laws,  page  :5:i),  **tt» 
provide  for  the  weighing  of  coal  before  screening,"  having  no  other  objcjt 
than  to  prevent  the  making  of  contracts  between  operators  and  miners 
whereby  the  former  shall  become  bound  to  make,  and  the  latter  entitled  to 
receive,  compensation,  having  regard  to  the  skill  and  <are  of  the  miner,  is 
repugnant  to  the  bill  of  rights  as  an  unwarrantable  invasion  of  the  right 
to  make  contracts. 

Pennsylvania. 

Showaltvr  r.  Ehlan,  5  I'a.  Suj»er.  Ct.  242  (1.S97).  The  act  of  May  20, 
1S91,  P.  L.  90,  is  merely  a  repetition  of  what  was  vainly  sought  to  be  doni* 
by  the  act  of  June  29,  ISSl,  and  Is  unconstitutional,  on  the  authority  of 
Godcharles  v.  Wigeman,  113  Pa.  431.     (See  Vol.  1,  page  709.) 

Settlements  made  by  a  miner  in  which  his  bill  of  goods  was  applied  in 
discharge  and  payment  of  his  wages  must  be  given  the  same  effect  us  if 
he  had  made  a  contract  to  that  end  in  advance. 

ComntonircaWi  r.  Brown,  8  Pa.  Super  Ct.  339  (1898).  The  act  of  July 
15,  1807,  P.  L.  28G,  which  makes  it  a  misdemeanor  for  the  owner,  lessee  or 
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operator  of  any  bituminous  coal  mine,  "employing  miners  at  bushel  or  ton 
rates  or  other  quantity,  to  pass  the  output  of  coal  mined  by  said  miners 
over  any  screen  or  other  device  which  shall  take  any  imrt  from  the  weighr, 
value  or  quantity  thereof/*  is  unconstitutional.  The  intent  of  the  legis- 
lature was  to  break  up  the  existing  system,  and  to  substitute  the  weight 
of  the  unscreened  coal  for  that  of  the  screened  coal  as  the  basis  upon 
which  the  miner's  compensation  was  to  be  c*oniinited.  It  abridges  the  right 
of  the  parties  to  fix  by  their  agreement  the  mode  in  which  the  wages  4.f 
the  miner  shall  be  ascertained  and  computed,  and  puts  upon  the  employer 
the  burden  of  doing  something  which  the  parties  did  not  see  fit  to  require 
by  their  contract.  *'The  general  rule  is,  that  private  parties,  able  to  con- 
tract and  willing  to  contract,  may  freely  make  such  contracts  concerning 
their  property  or  labor,  not  contrary  to  good  morals  or  public  policy,  as 
they  may  deem  for  their  best  interests ;  the  instances  where  the  legislatur** 
may  Interfere  to  abridge  or  deny  this  valuable  right  are  exceptional,  and 
such  interference  must  have  some  reason  for  their  justification  other  than 
the  mere  Judgment  of  the  legislature  that  the  contract  is  not  for  the  best 
interests  of  one  or  the  other  of  the  parties  to  it.'*  "The  right  to  attjulre, 
possess  and  protect  property  includes  the  right  to  make  reasonable  con- 
tracts, which  shall  be  under  the  protection  of  the  law." 

B.    Lien  and  Preference, 

p.  771.  And  in  addition  to  the  statutes  there  cited  and  those 
cited  in  cases  under  this  title,  see  Arkansas,  Kirby's  Dig.  §  5359; 
Indiana,  3  Burns'  Ann.  St.  1908,  §  8596;  Iowa,  Code  1897,  §  3105; 
Minnesota,  Rev.  Laws  of  1905,  §3520;  Missouri,  Rev.  St.  1890, 
§  S792 ;  Ohio,  Gen.  Code  1910,  §  8309. 

Alaska. 

Gascaden  v.  Wimhiah,  88  C.  C.  A.  277.  101  Fed.  241  (1908).  9th  Circ. 
r:nder  Civ.  Code  Alaska,  §§2C2,  2('3  and  2C5,  a  laborer's  lien  binds  the  in- 
terest of  the  owner  of  a  mining  claim  for  work  done  thereon  under  the 
direction  of  a  lessee  with  the  owner's  knowledge  and  in  the  absence  of  any 
disclaimer  of  resi)on8ibillty  by  hinu  A  lalorer  who  is  hireil  for  a  certain 
sum  per  day  and  board  is  entitled  to  a  Hen,  although  he  devoted  a  part  of 
his  time  to  cooking  for  himself  and  the  other  laborers. 

Work  done  in  cleaning  up  and  washing  gold  taken  from  a  mining  claim 
is  "labor  done  upon  the  claim,"  within  §  2C2. 

Arizona. 

Hadlcj/  Co.  V.  Cnmminffs,  7  Ariz,  2r,S.  C4  Pnc.  443  (1JK)1>.  No  lien  nin  be 
sustained  unless  the  labor  for  nonpayment  of  which  the  Hen  is  clainml  was 
performed  at  the  instance  or  request  of  the  OAvner  of  the  proi>erty.  or  of 
an  agent  of  his.    Neither  under  the  common  law  nor  under  par.  227(1,  Rev. 
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St.  Ariz.,  is  one  whose  relation  Is  either  that  of  equitable  owner  or  of  lessee 
to  be  considered  the  agent  of  the  legal  owner  or  of  the  lessor,  so  as  to  ren- 
der the  latter's  interest  liable  to  lien  for  work  performed  for  the  former. 

QHffln  V.  Hurley,  7  Ariz.  399,  C5  Pac.  147  (1001).  Where  a  person  has 
done  work  for  the  lessee  of  a  mine  and  has  not  been  paid  therefor,  he  in 
not  entttled  to  file  such'  a  lien  against  the  mine  as  In  any  way  will  affect 
the  Interest  of  the  owner  of  the  mine,  unless  the  latter  he  directly  or  by 
agency  connected  with  the  debt.  "It  is  quite  common  in  Arizona  for 
owners  of  mines  or  mining  claims,  who  are  not  able  to  work  and  develop 
the  mines  themselves,  to  lease  their  mining  property  to  some  one  who  is 
willing  and  able  to  work  and  develop  it,  which  process  comes  within  the 
common  appellation  of  'chloriding'  and  in  many  parts  of  the  territory 
chloriding  is  a  settled  industry,  furnishing  employment  and  profit  to 
thousands  of  miners.  Such  chloriding  contracts  or  leases  have  not  in  view 
either  the  improvement  of  the  mine  or  Its  depletion,  but  only  the  operation 
of  the  mine  for  immediate  profits,  the  same  as  the  owner  of  a  farm  may 
lease  his  land  to  be  cultivated,  tlie  lessee  paying  therefor  as  rent  eithei' 
money  or  a  portion  of  the  products.  In  such  operation  a  mine  may  be 
improved, — it  may  he  developed  into  a  bonanza, — or  it  may  be  worked  out 
and  depleted.  To  hold  that  one  who  has  leased  a  mine  and  takes  the  bulk 
of  the  proceeds,  paying  the  owner  of  the  mine  but  a  share  of  the  profits 
as  rental,  can  so  operate  the  mine  that  the  miners  working  for  him  cnu 
file  Hens  against  any  other  interest  in  the  mine  than  that  which  the  lessee 
holds,  would  be  destructive  of  the  owner's  rights." 

Bogath  V,  Roy,  10  Ariz.  237,  86  Pac.  13  (1906).  Plaintiff  contracted  with 
X.  for  the  sale  of  certain  mining  land,  the  deed  to  remain  in  escrow  until 
final  settlement.  X.  assigned  the  contract  to  Y.,  who  entered  Into  possession 
and  employed  defendants  to  perform  certain  work,  which  work  was  done 
with  the  knowledge  and  acquiescence  of  plaintiff.  Defendants  sued  Y.,  and 
recoyering  judgment  attempted  to  sell  the  entire  mine,  machinery,  etc.  The 
plaintiff  sought  by  injunction  to  restrain  such  sale.  Held  that  defendants 
had  a  Hen  against  the  interest  of  Y.,  but  not  against  plaintiff's  property. 
To  entitle  them  to  a  lien  against  plaintifTs  interest,  the  facts  must  be  such 
as  to  constitute  Y.  an  agent,  either  in  fact  or  In  law,  of  plaintiff.  Merc 
knowledge  on  the  part  of  plaintiff  that  Y.  is  working  the  property,  or  even 
permission  or  an  agreement  on  plaintiff's  part  that  Y.  may  work  the 
property,  will  not  constitute  Y.  an  agent. 

California. 

Jurgenson  v.  Diller,  114  Cal.  491,  46  Pac.  610.  55  Am.  St.  Ren.  S,*?  (1S96). 
Section  1183,  Code  Civ.  Proc,  provides  that  any  |>erson  i)erfornuiig  lalvir 
on  a  mining  claim  shall  have  a  Hen  thereon  for  his  work,  whether  done 
at  tM  instance  of  the  owner  or  his  agent ;  "and  every  contractor,  Krbcou- 
tractor,  architect,  builder,  or  other  i>erson  having  charge  of  any  mining 

♦  ♦  ♦  shall  be  held  to  be  the  agent  of  the  owner  for  the  purpose  of 
this  chapter."     It  is  held  that  this  creates  only  a  statutory  presumptlou 
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of  agency,  and  where  a  man,  at  the  time  h*  did  the  work  in  questlou, 
knew  that  the  person  in  charge  was  not  the  owner  of  the  mine  and  did  not 
represent  the  owner,  he  has  no  right  to  a  lien  upon  the  mine  for  his  work. 

Hamilton  r.  Delhi  MUi.  Co.,  118  Cal.  148,  50  Pac.  37S  (1SD7).  Where 
several  claims  are  owned  and  operated  as  one  mine,  as  against  the  parties 
so  uniting  them,  tliey  may,  for  the  puri)oses  of  the  lien  law  in  f|ivor  of 
laborers,  be  treated  as  a  single  claim  and  declared  on  as  such.  And 
though  the  ownership  of  the  claims  was  several,  and  though  there  was  no 
express  authorization  to  one  working  them  under  contracts  with  the  sep- 
arate owners  to  work  them  as  a  consolidated  claim,  yet  where  the  owner» 
were  cognizant  of  the  fact  that  the  proi)erty  was  being  developed  as  a 
sliigle  mine  or  claim,  and  that  the  improvements  and  lal  or  thereon,  wher- 
ever placed,  was  with  the  purpose  and  effect  of  enhancing  the  value,  n«»t 
alone  of  the  property  as  an  entirety,  but  of  each  of  the  several  locations 
embraced  therein,  the  laborers'  liens  will  cover  all  of  such  claims.  X'nder 
such  circumstances  the  owners  come  within  the  provisions  of  it  1102  of 
the  Code  of  Civ.  Proc,  declaring  subject  to  lien  for  improvements  put  on 
land  the  Interest  of  the  one  who,  knowing  thereof,  fails  to  post  a  notice 
that  he  will  not  be  responsible  for  the  work. 

JlincM  1-.  Millrr,  122  Cal.  r.l7.  ru*  Pac.  401  (1S1)8).  He  who  en^ajres  in 
the  construction  of  mining  shafts,  tunnels,  levels,  chutes,  s topes,  uprises, 
crosscuts,-  inclines,  etc..  is  engaged  in  mining  within  the  meaning  of  the 
miner's  Hen  law,  and  Is  entitletl  to  file  a  mechanic's  lien  against  the  mlns 
for  such  labor  performed. 

An  owner  will  be  deemed  to  have  knowledge  of  the  prosecution  of  work 
on  a  mine,  under  §  1192  of  the  Code  of  Civ.  Proc,  when  he  had  entered 
into  an  agreemnt  to  sell  the  mine,  the  agreement  granting  to  the  vendee 
permission  to  enter  into  Immediate  possession  thereof  and  proceed  to 
work  and  develop  the  same,  a  stipulated  part  of  the  product  taken  from 
the  mine  to  be  paid  to  the  owner  and  applied  as  a  partial  payment  on  the 
purchase  price. 

Jordan  v,  Myrcs,  126  Cal.  50.5,  58  Pac.  1061  (1899).  Under  §  1183,  Code 
Civ.  Proc,  providing  that  any  person  performing  labor  on  any  mining 
claim  has  a  lien  upon  the  same  and  the  works  owned  and  used  by  the 
owners  for  reducing  ores  from  such  mining  claim,  for  the  work  or  labor 
done  or  materials  furnished,  the  lien  attaches  to  the  property  of  the  owner 
and  not  to  the  property  of  some  other  person.  Therefore,  such  a  lien 
could  not  attach  to  an  engine  and  other  machinery  leased  by  the  owner 
of  a  mining  claim  and  affixed  to  the  mine,  with  an  option  in  the  lessee  to 
purchase.  Nor  need  the  owner  and  lessor  of  such  machinery  give  notice  of 
his  Interest  therein,  under  « 1192.  Code  Civ.  Proc. 

Chappius  V.  Blankman,  128  Cal.  362,  CO  Pac.  925  (1900).  Breaking 
down  and  tearing  away  from  the  face  of  the  drifts  the  quart'/, 
and  substance  of  the  mine  constitutes  work  and  labor  performed  "4n  the 
construction  and  alteration  or  repair  of  the  mine,"  for  which  liens  are 
allowed  under  §l|  118.S-1192,  Code  Civ.  Proc. 
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Where  the  persons  performing  such  labor  are  hired  by  an  agent  of  one 
in  whose  name  the  title*  to  the  mine  Is  recorded,  but  who  is  in  reality  hold- 
ing the  mine  in  trust  for  an  estate  of  which  he  is  executor,  they  juay 
nevertheless  file  liens  against  the  mining  property,  being  "encumbrancers 
for  value^'  within  the  meaning  of  that  phrase  in  §  856  of  the  Civil  Code, 
which  provides  that  "no  implied  or  resulting  trust  can  prejudice  the  rights 
of  a  purchaser  or  encumbrancer  of  the  real  property  for  value,  and  with- 
out notice  of  the  trust." 

Reese  v.  Bald  Mountain  Consoh  Min.  Co.,  133  Cal.  285,  65  Pac.  57S  (1901). 
A  person  In  possession  of  a  mine  under  a  contract  with  the  owner  which 
authorized  him  to  occupy  and  hold  possession  of  the  premises,  to  make 
extensive  Improvements,  and  to  prosecute  development  work  and  prospect- 
ing thereon  and  therein,  is  not  an  agent  of  the  owner  even  under  a  statute 
(Code  Civ.  Proc.  §  1183)  providing  that  the  following  shall  be  held  to  be 
agents  of  the  owner,  viz.,  "every  contractor,  subcontractor,  architect, 
builder,  or  other  person  having  charge  of  any  mining,  or  of  the  construc- 
tion, alteration,  addition  to,  or  repair"  of  any  mining  claim  or  works  on  it, 
and  one  doing  work  for  such  person,  therefore,  is  not  entitled  to  a  miner's 
lien  for  nujiaid  wagcp.  Nor  is  labor  in  a  mine  such  a  "building  or  im- 
provement constructed  upon  lands"  that  knowledge  thereof  by  the  owner 
of  the  land,  and  a  failure  by  him  to  deny  responsibility  therefor  within 
three  days  after  learning  of  it,  makes  him  liable,  whether  the  mining  was 
done  at  his  Instance  or  not.     (Code  Civ.  Proc.  §  1192.) 

WUliams  v.  Hawlei/,  144  Cal.  97.  77  Pac.  762  (1904).  Under  Code  Civ. 
Proc.  §  1183,  in  relation  to  miners'  liens  the  labor  to  be  performed  upon  a 
mining  claim  and  for  which  a  lien  is  given,  is  labor  performed  In  the  course 
of  the  actual  work  of  mining  or  development  in  the  mining  claim,  and  does 
not  include  the  services  of  a  watchman  enpraged  in  caring  for  the  nilno 
while  it  is  lying  idle. 

A  person  not  expressly  authorized  by  the  owner  of  the  mine  to  act  in 
his  behalf  cannot  be  held  to  be  the  constructive  agent  of  such  owner,  under 
the  statute,  unless  he  Is  a  person  having  charge  of  mining,  as  provided  in 
the  statute.  This  means  that  the  person  thus  in  charge  of  the  mine  shall 
be  doing  some  work  upon  the  mine  itself,  for  the  purpose  of  extracting  ores 
therefrom.  It  is  not  sufficient  to  show  that  such  person  was  In  possession 
of  the  premises  under  a  contract  with  the  owner  by  which  he  was  em- 
powered to  make  improvements  and  prosecute  development  work  thereon. 
He  must  be  engaged  In  the  actual  work  of  mining,  and  the  services  con- 
tracted for  by  him  must  be  services  in  aid  of  such  mining,  in  order  to  con- 
stitute the  person  in  charge  of  the  mining  the  agent  of  the  owner  to  con- 
tract for  such  services,  and  to  give  a  lien  therefor  against  the  mlnin;: 
daim. 

Oasiagnetto  v.  Copperiown  Min.  d  Smelting  Co,,  146  Cal.  329,  80  Pac. 
74  (1906).  Code  Civ.  Proc.  $1187,  requiring  that  a  notice  of  a  laborer's 
lien  against  mining  claims  shall  state  the  name  of  the  owner,  or  reputed 
owner,  if  known,  and  also  the  name  of  the  person  by  whom  he  was  em- 
ployed, does  not  require  the  claimant  to  go  beyond  this  and  state  further 
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the  relation  between  the  owner  and  the  one  in  possession.  The  statute 
being  substantially  complied  with,  the  authority  of  the  employer  to  l)in<l 
the  owner  is  matter  for  proof  at  the  trial. 

The  notice  gives  the  **temi8,  time  given  and  condltiouH  of  the  coutnict" 
when  it  states  that  the  labor  was  performed  at  so  much  per  day,  at  an 
agreed  price,  between  certain  dates,  and  that  the  amount  is  justly  due  and 
owing. 

**On  (hat  certain  copper  mine'*  is  sufficient  compliance  with  the  require- 
ment of  the  statute  that  the  statement  set  forth  that  the  labor  was  per- 
formed "in  a  mining  claim".  If  the  labor  were  not  pei formed  In  the 
mining  claim  it  could  easily  be  so  proven  at  the  trial. 

Berentz  v.  Belmont  Oil  Min.  Co.,  148  Cal.  577,  84  Pac.  47,  113  Am.  Sh 
Rep.  308  (1906).  Code  Civ.  Proc.  §§1183-7  provide  that  "a  miner  working 
on  a  claim,  or  a  mechanic  erecting  reduction  works  or  other  structures  use- 
ful in  connection  with  mining  operations  thereon,  has  a  lien  upon  tlie  entire 
claim  for  his  wages  or  the  value  of  his  material."  But  (§1185)  with  re- 
spect to  other  lands  the  Hen  attaches  only  to  the  ground  uy)on  which  the 
building  or  other  structure  stands,  together  with  a  convenient  ppace  about 
the  same.  A  tract  of  land  In  process  of  development  as  an  oil  mine  is  :i 
mining  claim  within  the  meaning  of  the  lien  law,  and  laborers  thereon 
under  contract  with  lessee  have  a  lien  upon  lessee's  entire  Interest  therein. 

Biggins  r.  Carlotta  Gold  Min.  Co.,  148  Cal.  700,  84  Pac.  758,  113  Am.  St. 
Rep.  344  (1900).  T'nder  §1183,  Code  Civ.  Proc,  any  contractor,  subcon- 
tractor, architect,  builder  or  other  person  having  charge  of  any  mlnin!;;. 
or  of  the  construction,  alteration,  addition  to  or  rei>air,  either  in  whole  or 
in  part,  of  any  building  or  other  improvement,  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purposes  of  this  chapter.  Hence,  under  a  min- 
ing lease  whereby  the  lessor  was  to  share  In  the  benefits  of  the  work,  the 
lesFces  were  the  n gents  of  the  lessor,  and  laborers  performing  work  were 
entitled  to  claim  n  lion  therefor  against  both  lessor  and  letsxecs. 

The  liability  of  the  lessor  Is  for  all  work  done,  whether  for  work  done 
exclusively  in  the  extraction  of  ore  and  for  that  purpose  only,  or  for  work 
done  for  development  to  discover  new  and  better  ore.  or  to  facilitate  the 
extraction  of  ore,  discovered  or  undiscovered,  or  for  work  which  served 
to  accomplish  all  the?e  purposes. 

Danaldson  r.  Orchard  Crude  Oil  Co,,  6  Cal.  App.  C>11,  92  Pac.  IWC 
(1907).  The  services  of  a  watchman  of  an  idle  mine  is  not  such  labor  as. 
under  Code  Civ.  Proc.  §  118,3,  gives  rise  to  a  lien ;  but  for  services  per- 
formed in  pumping  oil  from  the  claim  for  use  in  an  engine,  there  is  a  lien. 

Colorado. 

Mahcr  r  ,S'//«//.  11  Colo.  :VJ2,  r»2  Piic.  1115  (lM>s).  Where  A.,  ownirg  nn 
interest  in  a  mining  claim,  entere<l  into  an  agreement  with  B.  to  sell  hlni 
a  share  thereof  provided  he  would  within  a  certain  time  expend  a  certain 
Slim  upon  it.  and  deiwslted  a  deed  in  escrow  to  be  delivered  upon  full 
compliance  with  such  agreement,  B.  cannot,  until  full  compliance  with  such 
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agreement,  confer  the  right  to  a  lien  upon  persons  whom  he  employs  to  do 
work  upon  such  claim  in  pursuance  of  his  agreement.  ^'Ile  is  not  the 
owner  or  reputed  owner*'  of  the  claim,  as  required  by  the  mechanics'  lieu 
laws  of  Colorado,  nor  does  the  court  consider  him  under  these  facts  as 
the  agent  of  such  owner. 

Wilkins  v.  Abell,  26  Colo.  462,  58  Pac.  612  (1899).  The  lien  credited  by 
§8  of  the  Mechanic's  Lien  Act,  as  amended  in  1895  (Sess.  Laws  1895,  p. 
202),  in  favor  of  persons  who  shall  do  work  or  furnish  material  for  the 
working,  preservation,  or  development  of  mines,  does  not  attach  to  and 
bind  the  interest  or  estate  of  the  owner  of  a  mine  in  favor  of  persons  em- 
ployed by  one  who  has  leased  the  mine  from  the  owner,  and  at  the  tlmo 
the  employment  was  made  and  the  work  done,  had  no  other  interest  in  tlu» 
property  except  that  of  a  lessee. 

Schweizer  v.  Mansfield,  14  Colo.  App.  236,  59  Pac.  843  (1900).  Where 
the  owner  of  a  mining  claim  leases  the  property  to  others,  who  employ 
persons  to  work  on  the  claim  as  miners,  the  latter  cannot  obtain  a  i>crsouaI 
judgment  against  the  owner  for  unpaid  wages,  nor  can  they  file  a  me- 
chanic's lien  upon  the  property. 

Little  Valeria  Min.  d  Mill,  Co,  v,  Ingcrsolh  14  Colo.  App.  240,  59  Pac. 
970  (1900).  "Miners  who  work  for  lessees  may  not  have  a  Hen  on  the 
property  of  the  lessor  simply  because  they  were  hired  by  the  lessee  and 
worked  on  the  property.  There  must  be  some  showing  to  the  point  that 
the  owner  of  the  realty  was  in  some  manner  obligated,  either  because  he 
was  a  privy  and  party  to  the  contract  of  employment,  or  because,  in  some 
other  way  than  by  the  lease,  he  authorized  the  lessee  to  contract,  or  be 
cause  the  agreement,  by  its  terms,  gave  the  lessee  authority." 

Davidson  v.  Jennings,  2T  Colo.  187,  60  Pac.  354,  48  L.  R.  A.  340  (1900). 
"A  mechanic's  or  miner's  lien  is  the  creature  of  the  statute,  and  attaches 
only  by  virtue  of  work  l^eing  done  or  materials  furnishwl  under  a  contract. 
express  or  implied,  with  the  owner  of  the  property  upon  which  th** 
Hen  is  claimed,  and  the  burden  of  proving  such  contract  resTs  upon  the 
party  asserting  it:  and  he  must  apcertaln  for  hlniPolf  that  the  party  with 
whom  he  deals  holds  such  a  relation  to  the  work  being  done,  and  the 
property  upon  which  the  same  is  done,  as  will  entitle  him  to  claim  a  lien 
for  the  work  or  material  which  he  furnishes."  Therefore,  even  thouffh  on<* 
has  an  Interest  in  a  mine,  and  is  cognizant  of  work  being  done  thereon 
by  the  plaintiff,  and  to  some  extent  (as  bookkeeper  for  the  lessofs  opernt- 
ing  the  mine)  takes  part  in  its  direction,  and  falls  to  notify  the  plaintlfT 
of  his  real  relation  to  those  operating  the  mine,  his  interest  in  the  mine 
is  nevertheless  not  subject  to  a  Hen  by  the  plaintiflF.  where  he  was  not 
actually  a  party  to  the  plaintifTs  contract  with  the  lessees  oporating  thi? 
mine,  and  the  lease  of  those  operating  the  mine  was  publicly  recorded. 

Morrell  Hardware  Co,  v.  Princess  Gold  Min,  Co,,  16  Colo.  App.  54,  63 
Pac.  807  (1901).  The  mechanic's  Hen  law  of  the  state  does  not  allow  :i 
lien  to  attach  against  the  interest  of  the  owner  in  mining  premises  in 
favor  of  parties  doing  work  upon  or  furnishing  materials  for  the  mine  by 
contract  with  persons  working  the  property  under  lease. 
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Lindcmaiin  v.  Bclden  ConsoL  l/i'ii.  d-  Mill  Co.,  16  Colo.  App.  343.  Co  Vni\ 
403  (1901).  Section  8  of  the  amendment  of  1805  (Laws  1895.  p.  202)  gives 
(he  iij;ht  to  n  Hen  on  mines  to  such  i>erson«  iis  shall  do  work  or  furulsii 
niateiinl  for  (he  working,  preservation,  or  development  of  the  property,  or 
upon  aiiy  shaft,  tunnel,  Incline,  adit,  drift,  or  draining  of  a  mine,  lode  or 
deposit.  Held  that  a  geologist  and  mining  expert  employed  to  explore, 
examine  and  consider  mines  with  reference  to  their  mineral  character, 
and  their  value  and  capacity  as  mining  claims,  and  to  report  the  same  to 
his  employer,  the  expert's  fee  to  be  contingent  on  a  contemplated  sale  of 
the  mine,  was  not  entitled  to  a  Hen  thereon.  "The  services  and  report  were 
not  made  with  any  view  to  the  development,  preservation,  or  working  of 
the  mine,  and  could  not  have  been  used  for  that  purpose,  but  they  were 
made  only  for  the  use  of  McDonald  (the  employer)  in  attempting  to  make 
a  sale  of  the  proi^rty."  A  contra rj*  holding  would  destroy  the  business 
of  buying  and  Felling  nilmp.  for  it  would  leave  them  subject  to  liens  not 
recordeci  and  not  arising  fi-oni  the  doing  of  an.v  work  visible  on  the  gn»!ind. 

Idaho. 

Idaho  Gold  Min,  Co,  r.  Winchell,  0  Idaho,  729,  59  Pac.  533,  IKJ  Am.  St. 
Rep.  290  (1S99).  Where  one  unlawfully  ousts  the  owner  from  mining 
claims,  and  in  working  the  same  creates  debts,'  such  debts  may  not  be  made 
the  basis  of  liens  against  the  mining  claims  under  the  provisions  of  Sess. 
Laws  Idaho  1893,  %  1,  p.  49. 

Phillips  V.  Salmon  River  Min,  d  Development  Co.,  9  Idaho.  149,  72  Pu<\ 
886  (1903).  Where  work  is  being  done  upon  a  group  of  i)lacer  raining 
claims  owned  by  the  same  person  or  corporation,  which  are  commonly 
known  as  the  "Salem  Bar  Mine*',  and  one  does  work  thereon,  and  there- 
after flies  his  claim  of  lien,  and  in  such  claim  the  mines  are  designated 
as  the  "8alem  Bar  Mines",  with  a  description  of  the  place  of  location  of 
said  mines,  such  description  Is  sufficient. 

I'nder  the  provisions  of  §7  of  the  lien  laws  (Sess.  Laws  1899,  p.  148), 
when  work  is  done  upon  two  or  more  mining  claims  owned  by  the  same 
person,  the  only  efl^ect  of  failing  to  specify  in  the  claim  of  lien  the  amount 
due  on  each  claim  Is  to  postpone  such  lien  to  other  liens  filed  against  them. 

Thompson  v.  Wise  Boy  Min,  d  Mill,  Co,,  9  Idaho,  363,  74  Pac.  958  (1903). 
Where  a  person  performs  labor  in  a  quartz  mill  located  upon  and  belonging 
to  a  mine  under  employment  by  the  owners,  and  such  labor  consists  !n 
working  ''as  an  amalgamator,  attending  to  putting  silver  Into  batteries, 
dressing  plates,  keeping  the  machinery  in  running  order,  looking  after  the 
concentrates,  and  adjusting  them  and  putting  them  in  shape  to  run.  clean- 
ing amalgam,  looking  after  the  rock  breaker,  and  generally  looking  after 
the  entire  machinery,"  he  is  entitled  to  a  lien  on  the  mine  for  such  labor 
under  the  lien  laws  of  this  state.  Where  the  ore  extracted  from  the  mine 
is  milled  upon  the  mine,  and  in  a  mill  belonging  to  the  mine,  the  labor 
thereon  comes  within  the  Intent  and  meaning  of  the  lien  laws,  and  a  lieu 
therefor  is  properly  allowed. 
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Idaho  Min.  d  Mill.  Co.  v.  Davis,  59  C.  C.  A.  200,  123  Fetl.  3JK5  (1003). 
9th  Clre.  The  statutes  giving  liens  to  laborers  and  uiecluuilc-s  for  their 
woriv  (Idaho  Sess.  Laws  1893,  p.  49,  and  Sess.  Laws  1S05,  p.  48)  are 
liberally  construed.  One  who  is  employed  as  a  foreman,  and  hiter  as  a 
watchman  and  caretaker  of  a  mine,  is  entitled  to  a  lien  for  his  serrices. 
his  position  with  respect  to  the  mine  not  being  professional  or  supervisory 
to  the  degree  that  would  preclude  him  from  the  benefits  of  a  lien.  Nor 
does  the  fact  that  it  is  not  shown  that  he  had  ceased  to  perform  such 
duties  at  the  time  of  filing  his  claim  of  lien  invalidate  his  claim. 

Where  several  claims  or  locations  are  owned  and  operated  as  one  mino. 
as  against  the  parties  so  uniting  them,  they  may,  for  tlie  purpose  of  the 
lien  law,  be  regarded  and  treated  as  a  single  claim,  and  declared  on  as  sucii. 
Under  §7  of  Sess.  Laws  1893,  p.  51,  the  failure  of  a  plaintifl'.  who  has 
claims  against  two  or  more  mines  owned  by  the  same  person,  to  specify 
in  his  claim  of  lien  the  amount  due  on  each  claim,  would  only  postpone 
such  lien  to  other  specific  liens,  but  would  not  invalidate  it. 

Illinois. 

Borders  v.  Uhe,  88  111.  App.  034  (1900).  I'nder  §44,  c.  93,  llurd's  St.. 
a  lien  is  given  only  for  labor  in  ^'opening  and  developing  a  mine.*'  Such 
labor  might  consist  of  sinking  shafts,  constructing  s]oi)es  or  drifts,  miniii;; 
coal  or  the  like,"  but  to  entitle  the  laborer  to  a  lien  such  labor  is  restrlcteil 
to  "opening  and  developing"  the  mine.  A  miner  who  digs  coal  in  the  mine 
after  it  was  oi)ened  and  developed  is  not  entitled  to  a  lien. 

Traylor  v.  Barry,  96  111.  App.  fi44  (1901).  Where  the  court  appoints  a 
receiver  to  take  possession  of  and  operate  a  coal  mine,  employing  thereft>r 
all  necessary  agents  an4  employes,  the  reiver  has  authority  to  employ 
persons  to  operate  and  improve  the  mineV  >  order  to  preserve  it,  and  to 
agree  to  pay  them  therefor  out  of  the  moneys  made  from  such  operating, 
and  in  case  it  was  not  sufficient,  then  the  effect  woi^ld  be  to  bind  the  min- 
ing plant  with  the  lien  given  therefor  by  the  act  of  1S95  (Laws  of  1S9», 
242).  which  providecl  that  every  lal^orer  or  miner  wlio  shall  perform  labor  In 
opening  and  developing  any  coal  mine  shall  have  a  lien  upon  all  the 
property  of  the  operator  used  in  the  construction  or  operation  thereof  for 
the  value  of  such  labor. 


Iowa. 

Mitchell  r.  Burwell  110  Iowa,  10,  81  X.  W.  193  (1899).  Tnder  8  3105 
of  the  Code,  which  provides  that  "every  laljorer  or  miner,  who  shall  i>er- 
form  labor  in  opening,  developing  and  operating  any  coal  mine,  shall 
have  a  lien  on  all  the  property  of  the  person,  firm  or  corporation  owning 
or  operating  such  mine,  and  used  in  the  construction  or  operation  thereof, 
including  real  estate  and  personal  property,  for  the  value  of  such  labor, 
to  the  full  amount  thereof,"  one  who  performed  labor  in  and  about  a  nihh? 
at  the  Instance  of  the  lessee  who  was  operating  the  mine  is  entitled  to  a 
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lien  against  the  mine  and  all  improvements  therein,  including  those  made 
by  the  lessee,  notwithstanding  the  fact  that  the  lease  from  the  owner  to 
the  lessee  had  provided  that  all  improvements  added  by  the  lessee  should 
not  be  removed  until  the  owner  had  had  an  opportunity  and  reasonable  time 
to  purchase  the  same,  and  notwithstanding  the  additional  fact  that  the 
lessee  was  indebted  to  the  owner  for  unpaid  royalties  due  under  the  lease. 
Owners  of  mines  who  lease  them  do  so  charged  with  knowledge  of  the 
statute,  which,  to  some  extent,  enters  into  and  becomes  a  part  of  the  con- 
tract "It  will  be  observed  that  the  lien  established  by  the  court,  although, 
on  all  of  the  land  as  well  as  the  mine  and  personal  property,  was  limited  tu 
the  amount  which  the  property  had  been  increased  in  value  by  the  improve- 
ments made  by  the  lessees.  We  have  no  occasion  to  decide  the  rights  of 
miners  and  others  who  perform  labor  for  a  lessee  who  added  nothing,  by 
improvements  or  otherwise,  to  the  value  of  the  leased  premises,  but  merely 
diminished  their  value  by  removing  coal  therefrom.  In  such  a  case  it 
would  be  a  hardship,  no  doubt,  for  the  owner  to  be  compelled  to  pay  the 
wages  of  the  laborer  in  operating  the  mine,  perhaps  to  lose  his  royalty, 
and  then  to  receive  back  the  leased  property  at  a  dimiaished  value.  Bat 
that  is  not  the  case  before  us." 

Caster  V,  McClcllan,  132  Iowa,  502,  109  N.  W.  1020  (190G) .  In  §  3105  of  the 
Code,  quoted  above,  the  word  "or"  does  not  mean  "and" ;  hence  the  act  does 
not  give  a  lien  on  mining  property  of  an  owner  in 'favor  of  the  employe  of 
an  operating  lessee.  This  is  not  in  conflict  with  the  decision  in  Mitchell  v. 
Burwell.  In  that  case  "the  holding  went  no  farther  than  to  declare  for  a 
lien  in  favor  of  the  miner  upon  a  mining  property  to  the  extent  of  the  value 
of  the  improvements  made  on  the  mine  by  the  operating  lessee  thereof.'* 

Kansas. 

Eastern  Ohio  Oil  Co.  v.  McEvoy,  75  Kan.  515,  89  Pac.  1048  (1907).  See 
this  case  on  page  96. 

Michigan. 

Atlantic  Dynamite  Co,  t\  Ropes  Gold  &  Silver  Co.,  119  Mich.  260,  77  N. 
W.  938  (1S99).  Section  8408,  How.  Ann.  St.,  provides  that  persons  per- 
forming labor  for  certain  mining  corporations  shall  have  a  lien  for  the 
amount  due  for  such  labor,  which  lien  shall  have  preference  of  all  other 
liens  or  mortgages  against  such  corporations,  except  tax  liens.  Ileld  that 
the  labor  liens  had  priority  over  mortgage  liens  though  they  did  not  accrue 
before  the  mortgages  became  liens. 

M.  C.  Bullock  Mfg.  Co.  r.  Sunday  Lake  Iron  Min.  Co.,  132  Mich.  285,  93 
N.  W.  611  (1903).  Liens  filed  under  CJomp.  Laws  1897,  §5472  (which  Is 
not  repealed  by  Pub.  Acts  1897,  No.  113),  which  provides  that  persons  per- 
forming labor  or  furnishing  material  to  foreign  mining  corporations  doing 
business  within  the  state  shall  have  a  first  Hen,  are  concurrent  with  liens 
filed  under  Comp.  Laws  1897,  §  10,  755,  which  allows  liens  to  persons  per- 
forming labor  or  furnishing  material  to  any  mining  corporations. 
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Where  there  are  two  mechanics'  or  miners'  liens  on  the  property,  and 
the  holder  of  one  of  them  purchases  the  property  subject  to  such  Hens, 
there  will  be  no  merger  presumed,  the  effect  of  which  would  be  to  give 
the  other  lien  priority. 

Nevada. 

Salt  Lake  Hardware  Co.  v,  Chainman  Min.  &  Elcc.  Co,^  137  Fed.  632 
(1905).  C.  C.  D.  Nev.  The  Nevada  Mechanic's  Lien  Iaw  (Cutt  CJomp. 
Laws,  §3881  et  seq.)  provides  that  every  person  performing  labor  upon  or 
furnishing  material  in  the  construction  of  any  building  or  other  super- 
structure to  be  used  in  or  about  a  mine  shall  have  a  lien  upon  the  mine 
for  the  amount  and  value  of  the  work  and  labor  so  performed,  or  material 
furnished,  and  also  that  the  land  occupied  by  any  building  or  other  super- 
Btmcture,  together  with  a  convenient  space  about  the  same,  or  so  much 
as  may  be  required  for  the  use  and  occupation  thereof,  is  also  subject  to 
the  lien.  The  contractor  for  a  mill  erected  for  the  purpose  of  working  the 
ores  to  be  extracted  from  a  group  of  mines,  where  the  success  of  the  mill 
and  of  the  mine  were  dependent  upon  each  other,  and  to  that  extent  the 
group  were  bound  together  for  a  common  purpose,  has  a  lien  upon  the 
entire  group,  but  he  is  not  entitled  to  a  lien  covering  an  electric  power 
plant  situate  two  miles  from  the  mine  on  land  not  connected  therewith. 

New  Mexico. 

Boyle  V.  Mountain  Key  Min.  Co,,  9  N.  M.  237,  50  Pac.  347  (1897).  The 
general  manager  and  superintendent  of  a  mine  is  not  within  the  protection 
of  statutes  conferring  the  right  to  a  lien  on  certain  classes  of  laborers  and 
workmen.  "If  not  absolutely  a  part  of  the  company,  as  a  member,  he  was 
its  authorized  agent  to  act  for  it  in  every  capacity  essential  to  the  develop- 
ment of  its  property  and  the  realization  of  profits;  and  to  permit  him  to 
utilize  his  position  to  procure  a  preference  over  the  laborers  he  employed 
and  controlled  would  frustrate  the  object  of  the  statute,  and  promote 
oppressive  injustice." 

Post  V.  Fleming,  10  N.  M.  476,  62  Pac.  1087  (1900).  Where  one  co- 
owner  of  a  mining  claim  authorizes  his  co-owner  and  others  to  place  min- 
ing machinery  upon  their  claims  and  to  do  mining  thereon,  and  the  fore- 
man in  charge  of  such  mining  employs  laborers  to  work  upon  such  claims, 
who  perform  labor  thereon,  of  which  facts  such  co-owners  have  notice, 
and  fail  to  post  the  notice  provided  for  in  §  2226,  Comp.  Laws  1S97,  sncli 
laborers  are  entitled  to  a  lien  upon  the  entire  claim  or  claims,  and  may  file 
and  foreclose  a  lien  for  the  value  of  the  labor  performed  thereon. 

Under  such  circumstances,  the  foreman  in  charge  of  the  mining  done 
upon  such  claim  is  the  agent  of  the  owners  thereof,  under  §  2217,  €k)mp. 
Laws  1897,  notwithstanding  such  foreman  was  employed  by  one  of  the  co- 
owners. 

2B  &  A45 
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A  lien  filed  against  several  mining  claims  is  not  void  because  the  amounts 
against  each  claim  are  not  segregated  in  the  lien,  but,  where  other  liens 
exist  at  the  time,  such  lien  is  postponed  to  other  valid  liens. 

Oregon. 

Stinson  v.  Hardy,  27  Or.  584,  41  Pac.  116  (1895).  A.  having  conveyed 
certain  property  to  B.  by  deed  in  escrow,  pending  the  performance  of  the 
condition  thereof,  viz.,  the  payment  of  the  purchase  money,  they  entered 
into  an  indenture  whereby  A.  delivered  into  the  possession  of  B.  the 
premises,  being  mining  claims,  with  power  to  work  the  mines  for  a  period 
of  about  14  months,  and  power  to  ai^ly  the  proceeds  to  the  paymoit  of 
the  purchase  money.  The  instrument  is  styled  a  lease  and  contains  cov- 
enants as  to  manner  of  working,  etc. 

The  act  of  Feb.  20, 1891,  securing  liens  of  miners,  etc,  contains  a  provlflo 
that  it  shall  not  apply  to  owners  of  mines  '*when  the  same  shall  be  worked 
by  a  lessee  or  lessees." 

After  discussing  the  distinction  between  a  license  and  a  lease  at  consider- 
able length,  the  court  concludes  that  "whether  technically  construed  as 
a  lease  or  a  license,  the  mine  owners  parted  with  their  entire  supervision 
and  control  of  the  mines  for  the  stipulated  time,"  and  "where  as  in  this 
cape  the  licensee  has  acquired  a  license  which  by  its  terms  is  made  exclu- 
sive and  irrevocable,  and  which  by  reason  of  his  expenditures  in 
the  development  and  improvement  of  the  mines  has  become  a  license 
coupled  with  an  interest,  under  which  possession  may  be  maintained 
against  the  grantor  and  all  other  persons,  such  a  license  amounts  to  a  lease 
within  the  spirit  and  purview  of  the  statute." 

Bums  V.  White  8wan  Min.  Co.,  35  Or.  305.  57  Pac.  637  (1899).  The  act 
of  Feb.  20, 1891  (Laws  1891,  p.  76),  provides  that  the  liens  thereby  created 
shall  not  bind  the  mine  upon  which  the  labor  is  performed  for  a  longer 
period  than  six  months  after  the  claims  therefor  shall  have  been  filed,  un- 
less within  that  time  a  suit  be  brought  for  their  foreclosure.  The  pro- 
visions of  the  general  statute  of  limitations  (1  Hill's  Ann.  T^ws,  116) 
that  the  statute  shall  not  run  in  favor  of  a  defendant  who  is  not  within 
the  Jurisdiction  at  the  time  the  cause  of  action  accrues,  or  who  subse- 
quently departs  therefrom,  do  not  apply  as  a  qualification  to  the  afore- 
said ntlner's  lien  law. 

The  filing  of  the  complaint  is  the  commencement  of  the  suit  within  the 
meaning  of  the  miner's  lien  act. 

Letcis  V.  Beeman,  46  Or.  311,  80  Pac.  417  (1905).  '*The  purpose  of  the 
statute  (B.  &  C.  Comp.  8  5668),  in  requiring  persons  personally  liable  for 
the  payment  of  the  labor  performed  in  operating  and  developing  a  mine 
to  be  made  parties  to  a  suit  to  foreclose  a  miner's  ll«i,  was  evidently  not 
designed  to  exempt  the  property  from  liability  for  the  work  done,  but  to 
enable  the  owner  of  the  mine,  if  compelled  to  pay  the  sums  decreed  to  be 
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a  lien  upon  it,  to  have  a  judgment  over  against  the  lessee,  which  he  could 
enforce  without  instituting  another  suit  therefor.  ^  The  statutory  require- 
ment of  making  persons  parties  who  are  personally  liable,  which  was 
enacted  for  the  benefit  of  the  mine  owner,  is  not  one  in  the  enforcement 
of  which  the  public  has  an  interest,  and  therefore  such  owner  can  waive 
the  advantage  which  the  law  confers.  This  he  does  when  he  fails  to  de- 
mand that  the  persons  personally  liable  shall  be  brought  in  for  his  pro- 
tection." 

Where  the  lessor's  property  is  to  be  subjected  to  the  payment  of  debtn 
contracted  by  the  lessees,  the  burden  is  imposed  on  the  lien  claimants  of 
showing  that  no  payment  had  been  made  on  acctmnt  of  their  liens  since 
they  were  filed. 

Slover  V.  Bailey,  49  Or.  426,  00  Pac.  665  (1007).  The  statute  authoriz- 
ing liens  on  mines  in  favor  of  laborers  and  materialmen  (B.  &  C. 
Comp.  §  5668)  provides  that  it  shall  not  apply  to  the  owner  or  owners  when 
the  mine  is  worked  by  a  lessee,  if  a  copy  of  the  lease  is  recorded  in  the 
"mining  records"  of  the  county  before  the  work  is  begun.  The  law  does 
not  define  mining  records  or  prescribe  of  what  they  shall  consist.  Held, 
where  the  t>ook  In  which  a  particular  instrument  shall  be  recorded  is  pre- 
scribed by  law,  it  must  be  recorded  in  such  book ;  but  when  no  particular 
book  is  designated,  recording  it  in  any  book  kept  by  the  officer  for  that 
purpose  is  sufficient.  Hence  the  record  of  a  mining  lease  in  a  book  kept 
by  the  county  clerk  for  the  recording  of  leases  and  instruments  alTecting 
the  title  to  mining  claims,  designated  "mining  conveyances",  constituted 
a  full  compliance  with  the  act. 

Durkheimer  v.  Copperopolis  Copper  Co.,  104  Pac.  805  (1000).  A  sui)er- 
intendent  and  manager  of  a  mine  is  not  entitled  to  a  Hen  for  his  wages 
under  §5668,  B.  &  C.  Comp.,  as  amended  by  Sess.  I^aws  1007,  p.  204. 
**We  are  of  opinion  that  the  words  'every  persons  who  shall  i)erform 
lalx>r*  used  in  the  statute  are  designed  to  designate  ordinary  laborers  who 
I>erform  actual  physical  toil,  common  laborers  and  those  who  are  required  to 
use  their  bands  or  muscles  in  actual  work,  and  do  not  include  that  higher 
and  usually  better  paid  class  of  employes  whose  duties  are  confined  to 
superintendence  and  management  unless  such  class  is  expressly  mentioned 
in  the  statute." 

The  above  section  originally  gave  a  lien  to  persons  working  in  a  board- 
ing house  used  in  connection  with  a  mine,  but  this  provision  was  omltte<l 
in  the  nmendment  of  1007,  and  such  persons  consequently  have  no  lien. 

South  Dakota. 

Sutton  V.  Consolidated  Apex  Min.  Co.,  15  S.  D.  410.  80  N.  W.  1020  (1902). 
The  amendment  to  the  miner's  lien  law  made  in  1805  (Laws  1895,  c.  134) 
does  not  Impair  the  obligation  of  mortgage  contracts  by  postponing  their 
lien  to  miner's  liens  filed  after  such  mortgages  were  recorded,  where  the 
work  for  which  the  miner's  liens  are  filed  was  performed  prior  to  the 
execution  of  the  mortgages  and  the  liens  date  from  the  time  of  the  perform- 
once  of  such  work. 
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A  person  who  performs  work  for  a  mining  company,  and  negotiates  for 
It  a  mortgage  without  Informing  the  mortgagees  that  he  intends  to  file  a 
miner's  lien  for  his  services,  is  not  estopped  from  claiming  priority  of 
such  lien  over  such  mortgages,  if  it  is  not  shown  that  the  mortgagees 
were  in  any  manner  misled  to  their  prejudice  by  the  conduct  or  acts  of 
such  person. 

Utah. 

Park  City  Meat  Co.  v.  Comstock  Silver  Min.  Co.,  103  Pac.  254  (1900). 
Comp.  Laws  1007,  §  1381,  creates  a  lien  for  work  and  material  applied  to 
the  preservation  or  development  of  any  lode,  mine  or  mining  claim,  "pro- 
vided that  when  two  or  more  such  lodes  or  deposits,  owned  or  claimed  by 
the  same  person  or  persons,  or  where  the  owners  are  different  persons,  and 
the  same  with  the  consent  of  all  shall  be  worked  through  a  common 
shaft,  etc.,  then  all  the  mine,  lode,  or  deposit  so  worked  shall,  for 
the  purpose  of  this  chapter,  be  deemed  oue  mine."  Held,  to  acquire 
a  mechanic's  Hen  under  the  proviso,  the  claims  constituting  the  mine 
and  all  the  property  necessarily  used  and  connected  with  the  mine 
and  mining  claims,  including  an  easement  on  adjoining  lands,  a  ne<*- 
essary  appurtenance  to  the  mine,  must  be  regarded  as  a  unit,  to  all 
of  which  the  lien  attaches.  A  notice  of  intention  to  claim  a  lien  for  work 
on  a  mill  on  several  mining  claims  operated  as  a  mine  need  only  describe 
the  mine  as  a  whole,  or  refer  to  the  claims  by  name  and  number,  without 
referring  to  an  easement  in  adjoining  lands,  a  necessary  appurtenance  to 
the  mine. 


II.    Health  and  Safety  of  Miners. 

p.  780,  And  in  addition  to  the  statutes  there  cited,  see  Alabama, 
Code  1907,  §§999-1007,  1014-1038,  7418;  Arkansas,  Kirby's  Di^. 
§§5337-5354,  Act  March  8,  1907,  p.  162,  Act  March  9,  1907,  j. 
168;  Indiana,  3  Burns'  Ann.  St.  1908,  §§8569-8598,  8602-8624, 
9056-61;  Iowa,  Code  1897,  §§2478-2495;  Act  March  25,  1902,  c. 
98,  Act  March  25,  1902,  c.  99,  Act  April  11, 1902,  c.  100,  Act  April 
12,  1907,  c.  130;  Kansas,  Dassler's  Gen.  St.  1905,  §§4312-4351, 
4358-4360,  Act  February  21,  1907,  c.  247,  Act  March  5,  1907,  c. 
250,  Act  Feb.  27,  1907,  c.  251 ;  Kentucky,  Russell  St.  1909,  §§  2456- 
2489,  Act  March  21,  1910,  c.  48,  p.  160;  Michigan,  Acts  May  ir^, 
1897,  p.  140,  May  2, 1899,  p.  93,  May  20,  1903,  p.  147,  May  10, 1905, 
p.  142 ;  Minnesota,  Act  April  13,  1905,  c.  166,  p.  208 ;  North  Caro- 
lina, Revisal  of  1905,  §§3797,  4931-4952;  Ohio,  Gen.  Code  1910, 
§§  898-978;  Pennsylvania,  Acts  April  20,  1899,  P.  L.  65,  April  28, 
1899,  P.  L.  88,  May  29,  1901,  P.  L.  342,  June  8,  1901,  P.  L.  540, 
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April  14,  1903,  P.  L.  180,  May  13,  1903,  P.  L.  359,  May  2,  190o, 
P.  L.  344,  May  3,  1905,  P.  L.  393,  May  1,  1909,  P.  L.  375 ;  Wash- 
ington, Rem.  &  Bal.  Code  1910,  §§7372-7405;  West  Virginia, 
Code  1906,  §§  400-429,  Act  Feb.  27,  1907,  e.  78,  p.  314;  Wyoming, 
Rev.  St.  1899,  §§  2562-2589,  Acts  Feb.  18,  1903,  Feb.  13,  1909, 
March  16,  1909. 

United  States. 

holdcn  r.  Bardy,  1C9  U.  S.  3(;(?,  42  Law.  Ed.  780  (1K9S),  affirming  14 
Utah,  71,  46  Pac.  756,  and  State  v.  Holden,  14  Utah,  96,  46  Pac.  1105.  The 
act  of  March  30,  1896,  c.  72,  of  Utah,  limiting  the  period  of  employment 
of  workingmen  In  underground  mines  to  eight  hours  per  day  except  in 
cases  of  emergency  where  life  or  property  is  in  imminent  danger,  does  not 
violate  the  provisions  of  the  fourteenth  amendment.  It  is  a  valid  exercise 
of  the  police  power  for  the  protection  of  the  health  of  citizens.  **The 
enactment  does  not  profess  to  limit  the  hours  of  all  workmen,  but  merely 
those  who  are  employed  in  underground  mines,  or  in  the  smelting,  reduction 
or  refining  of  ores  or  metals.  These  employments,  when  too  long  pursued, 
the  legislature  has  judged  to  be  detrimental  to  the  health  of  the  employes, 
and  so  long  as  there  are  reasonable  grounds  for  belie\'lng  that  this  is  so, 
its  decision  u|)on  this  subject  cannot  be  reviewed  by  the  Federal  courts." 
"We  have  no  disposition  to  criticise  the  many  authorities  which  hold  that 
state  statutes  restricting  the  hours  of  labor  are  unconstitutional.  Indeed, 
we  are  not  called  upon  to  express  an  opinion  upon  this  subject.  It  Is 
suflldent  to  say  of  tbem,  that  they  have  no  application  to  cases  where  the 
legislature  had  adjudged  that  a  limitation  is  necessary  for  the  preserva- 
tion of  the  health  of  employe?,  and  there  are  reasonable  grounds  for  be- 
lleying  that  such  determination  is  supported  by  the  facts." 

8L  Louis  Consol.  Coal  Co.,  r.  lUinois,  185  IT.  S.  2a3,  46  Law.  Ed.  872 
(1902),  affirming  Consolidated  Coal  Co.  v.  People,  186  111.  134,  57  N.  B. 
880,  56  L.  R.  A.  206.  The  Illinois  act  of  May  28,  1S79.  subsequently  incor- 
porated in  Rev.  St.  1895,  and  nmended  in  1897,  Hurd's  St.  1897,  p.  lOSS, 
c.  93,  Is  not  in  conflict  with  the  fourteenth  amendment.  It  is  within  the 
police  power  of  the  state  to  provide  for  the  appointment  of  iuFpectors  of 
mines  and  the  payment  of  their  fees  by  the  owners  of  mines.  The  act  is 
not  rendered  unconstitutional  by  reason  of  its  limitation  to  mines  where 
more  than  five  men  are  employed  at  any  one  time,  nor  because  ^t  vests  in 
the  inspectors  a  discretion  as  to  the  number  of  Inspections  to  be  made,  not 
because  the  fees  for  each  lnsx)ectlon  are  fixed  by  the  Inspector,  the  maxi- 
mum and  minimum  only  being  fixed  by  the  act. 

Wilmington  Star  Min.  Co.  r.  Fulton,  205  V.  S.  TO,  51  Law.  Ed,  70S  (1907). 
The  Illinois  mining  act  of  April  18,  1899,  required  the  employment  of 
licensed  mine  managers  and  mine  examiners  only,  and  imposed  upon  the 
mine  owner  liability  for  the  willful  failure  of  the  manager  and  examiner 
to  furnish  a  reasonably  safe  place  for  the  workmen.    This  act  does  not 
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conflict  with  the  fourteenth  amendment  to  the  federal  constitution.  **Iu 
legal  effect,  duties  are  imposed  upon  the  mine  owner,  customarily  per- 
formed for  him  by  certain  employes,  duties  which  substantially  relate  to 
the  furnishing  of  a  reasonably  safe  place  for  the  workmen.  The  subject  was 
one  peculiarly  within  the  police  power  of  the  State,  and  the  enactment 
of  the  regulations  counted  upon  we  think  was  an  appropriate  exercise  of 
such  power.  The  use  and  enjoyment  of  mining  property  being  subject  to 
the  reasonable  exercise  of  the  police  power  of  the  State,  certainly  the  rights, 
privileges  and  immunities  of  a  mine  owner  as  a  citizen  of  the  United 
States  were  not  invaded  by  the  regulations  in  question,  and  the  imposition 
of  liability  upon  the  owner  for  the  violation  of  such  regulations  being  an 
appropriate  exercise  of  the  police  power,  was  not  wanting  in  due  process. 
And  even  although  the  liability  imposed  upon  the  mine  owner  to  respond 
in  damages  for  the  willful  failure  of  the  mine  manager  and  mine  examiner 
to  comply  with  the  requirements  of  the  statute  was  not  in  harmony  with 
the  principles  of  the  common  law  applicable  to  the  relation  of  master  and 
servant,  it  being  competent  for  the  State  to  change  and  modify  those 
principles  In  accord  with  its  conceptions  of  public  policy,  we  cannot  infer 
that  the  selection  of  mine  owners  as  a  class  upon  which  to  impose  the 
liability  in  question  was  purely  arbitrary  and  without  reason.  And  the 
views  just  expressed  also  adequately  dispose  of  the  contention  that  by  the 
statute  the  mine  owner  was  denied  the  equal  protection  of  the  laws." 

Alabama. 

HotcelVs  Mm.  Co.  v.  Orey,  148  Ala.  535,  42  So.  448  (1906).  One  ground 
opening  In  a  mine  divided  by  a  thin  wooden  partition  into  two  separate 
and  distinct  compartments,  there  being  no  escapeway  other  than  through 
one  of  these  compartments,  is  not  a  compliance  with  the  statutory  enact- 
ment that  coal  mines  shall  "have  and  maintain  at  least  two  available 
openings  to  the  surface  from  each  seam  or  stratum  of  the  coal  worked  In 
such  mine,  one  of  said  openings  to  be  known  as  a  manway  or  escapeway 
in  case  of  accident." 

8lo88-8h€ffleld  Steel  d  Iron  Co,  r.  Green,  150  Ala.  178,  49  So.  301  (1909). 
Code  1907,  §1021,  requiring  oi)erators  of  coal  mines  to  keep  a  sufDcient 
supply  of  props  used  in  the  mines,  so  that  the  workmen  may  be  able  to 
prop  their  working  places,  does  not  require  the  miners  to  prop  or  look  after 
the  safety  of  entries,  but  that  duty  rests  on  the  operator. 

Smith  v!  Woolf,  1(J0  Ala.  644,  49  So.  395  (1909).  CJode  1896,  §2917, 
requiring  mine  operators  to  keep  at  the  mine  stretchers,  blankets,  bandages, 
etc.,  operates  on  all  coal  mine  operators,  and  creates  a  legitimate  class 
based  on  reasonable  grounds.  It  is  not  invalid  as  class  legislation,  be^ 
cause  coal  mine  operators  are  thereby  distinguished  from  ore  mine  opera- 
tors. 
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Arkansas. 


Western  Coal  d  Min.  Co.  v.  Jones,  75  Ark.  76,  87  S,  W.  440  (1905). 
Kirby's  Dig.  §5340  defines  the  amount  and  measure  of  the  ventilation  of 
mines,  and  requires  that  so  much  air  "shall  be  circulated  to  the  face  of 
every  working  place  throughout  the  mine,  so  that  said  mines  shall  be  free 
from  standing  gas  of  whatever  kind."  This  means  that  the  air  Rhall  tie 
carried  to  the  eztremest  point  where  the  pick  falls  and  that  the  entire 
mine  shall  be  free  of  gas. 

California. 

Manning  r.  App  Consol,  Gold  Min.  Co.,  149  Cal.  35,  84  l»ac.  057  (1906). 
Section  4  of  the  Act  of  1893,  for  the  protection  of  miners,  requiring  that 
all  timbers,  tools,  etc.,  longer  than  the  depth  of  the  bucket  to  be  hoisted 
or  lowered,  must  be  securely  lashed  at  the  upper  end  of  the  cable,  cannot 
reasonably  be  construed  as  imj)osing  a  personal  liability  upon  any  employer 
to  do  the  lashing,  if  he  furnishes  the  necessary  lashing  material  to  servants 

whose  duty  it  is  to  adjust  the  material  furnished. 

. 

Colorado. 

Mollie  Qibaon  Consol.  Min.  A  Mill.  Co.  r.  Sharp,  23  Colo.  259.  47  Pac.  266 
(1896).  The  Damage  Act  of  1877  (M.  A.  S.  1003  et  seq.)  is  constitutional. 
I),  was  contested  on  the  ground  that  its  title  did  not  meet  the  requirements 
of  the  constitution. 

Illinois. 

Chicago  W.  d  V.  Coal  Co.  i\  People,  181  111.  270,  54  N.  K.  9G1.  48  L.  11. 
A.  554  (1899)  ;  Consolidated  Coal  Co.  v.  People,  186  111.  134,  57  N.  E.  880, 
56  L.  R.  A.  266  (1900).  The  acts  of  July  1,  1895,  and  July,  1897  (ilurd's 
St.  1897,  p.  1088),  which  require  the  owners  and  operators  of  coal  mines 
to  pay  to  the  state  the  fees  of  the  state  mine  inspectors  for  inspecting  the 
mines  as  provided  by  those  statutes,  are  constitutional  exerclnes  of  the 
legislative  power. 

Stame  v.  People,  222  III.  189,  78  N.  E.  61,  113  Am.  St.  Rep.  389  (1906). 
The  constitution  of  Illinois  empowers  the  legislature  to  enact  laws  for  the 
protection  of  operative  miners  by  providing  for  ventilation,  the  construc- 
tion of  escapement  shafts,  and  such  other  appliances  as  may  secure  safety 
in  mines.  The  Act  of  1903  made  it  the  duty  of  operators  in  coal  mines  to 
provide  a  washroom  at  the  top  of  each  mine  for  the  use  of  miners,  so 
arranged  that  they  might  hang  their  clothes  there  for  the  purpose  of  dry- 
ing them.  This  act  was  held  unconstitutional,  as  it  places  upon  mine 
owners  a  burden  not  borne  by  other  employers  of  labor,  it  discriminates 
in  favor  of  miners,  and  is  special  legislation. 

Co9  V.  Movnt  Olive  d  Staunton  Coal  Co.,  127  111.  App.  24  (1906).  The 
mines  and  miner's  act  defines  a  **shaf f'  to  be  "any  vertical  opening  throp^h 
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the  strata  which  is  or  may  le  used  for  purposes  of  ventilation  or  escape- 
ment, or  for  the  hoisting  or  lowering  of  men  and  material  in  connection 
with  the  mining  of  coal."  This  does  not  include  a  bole  in  the  ground  in 
process  of  completion  as  a  shaft,  but  not  yet  so  completed  that  it  can  be 
used  for  any  of  said  purposes.  Those  sections  of  the  act  requiring  certain 
protections  to  shafts  do  not  apply  in  such  a  case. 

Spring  Valley  Coal  Co,  v.  Oreig,  226  111.  511,  80  N.  E.  1042  (1007).  A 
hoisting  engine  erected  at  the  top  of  an  incline  outside  of  a  mine  is  a  part 
of  a  mine,  as  defined  by  Kurd's  St.  1905,  §  34,  p.  1304.  "Mine"  means  "any 
and  all  parts  of  the  property  of  a  mining  plants  on  the  surface  or  under- 
ground, which  contribute  directly  or  indirectly,  under  one  management, 
to  the  mining  or  handling  of  the  coal."  Therefore  the  duty  of  inspection 
and  examination  imposed  by  the  statute  is  not  limited  to  the  shafts  and 
parts  of  the  mine  underground,  but  includes  machinery,  etc.,  used  to  re- 
move minerals,  and  on  the  outside  of  the  mine. 

The  law  lequiring  examinations  to  be  made  by  licensed  mine  examiners 
is  not  complied  with  by  cursory  examinations  by  any  one  else. 

Springfield  Coal  Min,  Co,  t\  Ocdutis,  227  111.  9,  81  N.  E.  9  (1007).  T'nder 
§  16  of  the  Miners'  Act  of  1905,  the  miner  is  the  judge  as  to  the  length  and 
dimensions  of  the  props  and  cap  pieces  needed  to  secure  the  roof ;  and  the 
owner  or  operator  has  failed  to  comply  with  the  statute  if  he  furnishes 
anything  else,  or  if  he  only  furnishes  props  and  cap  pieces,  where  cro«8 
bars  also  are  requested. 

Eldorado  Coal  d  Coke  Co,  r.  fifican,  227  111.  586,  81  N.  E.  691  (1907). 
Section  28,  Miners'  Act  1905,  requires  mine  operators  to  maintain  good 
and  sufficient  light  at  the  bottom  of  every  shaft  as  long  as  there  are  men 
employed  underground  "so  that  persons  coming  to  the  bottom  may  clearly 
discern  the  cage  and  objects  in  the  vicinity."  The  existence  of  smoke  at 
the  bottom  is  a  condition  necessarily  connected  with  the  operation  of  the 
mine,  and  the  operator  is  required  to  take  this  condition  into  account  In 
providing  the  light  which  the  statute  requires.  This  circumstance  in  no 
way  tends  to  lessen  the  operator's  obligation  to  comply  with  the  law;  and 
if  by  reason  of  the  smoke  a  small  light  was  insufficient,  it  was  the  opera- 
tor's duty  to  provide  a  larger  one. 

Section  33,  Miner's  Act,  pi-ovidcs  a  penalty  for  any  "willful  >iolation  of 
this  net."  The  construction  of  "willful"  here  is  "conscious" ;  and  the  ques- 
tions of  the  existence  or  nonexistence  of  good  faith,  cr  the  presence  or 
absence  of  an  intention  to  comply  with  the  statute  on  the  part  of  the 
operator,  are  not  involved.  The  only  question  is  as  to  the  sufficiency  of  the 
light,  a  question  for  the  jury. 

Donk  Bros,  Coal  d  Coke  Co,  v,  Sapp,  133  111.  App.  92  (1907).  Fnder  the 
mines  and  miner's  act  "the  upper  and  lower  landings,  at  the  top  of  each 
shaft  and  the  opening  of  each  intermediate  seam  from  or  to  the  shaft, 
shall  be  kept  clear  and  free  from  loose  materials  and  shall  be  securely 
fenced  with  automatic  or  other  gates,  so  as  to  prevent  either  men  or 
materials  from  falling  into  the  shaft."  Held.  "The  legislature  intended 
that  the  lower  landing  at  the  top  of  every  mine  shaft  shall  be  securely 
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fenced  with  automatic  gates  or  some  other  kind  of  gate  not  automatic, 
and  such  gates,  when  so  used,  whether  automatic  or  non-automatic,  would 
fulfil  the  requirements  of  the  statute,  if  they  were  reasonably  adapted  for 
the  purpose  for  which  they  were  required,  that  is  to  prevent  either  men 
or  materials  from  falling  into  the  shaft." 

Schlapp  V,  McLean  County  Coal  Co.,  138  111.  App.  1  (1907).  Clause  b, 
fi  21,  mines  and  miner's  act,  requires  that  "on  all  bauling  roads  or  gangways 
on  which  the  hauling  is  done  by  draft  animals,  or  gangways  whereon  men 
have  to  pass  to  and  from  their  work,  places  of  refuge  must  be  cut.*'  Held, 
this  act  requires  that  every  hauling  road  in  mines  shall  be  furnished  with 
places  of  refuge. 

Dunham  v.  Black  Diamond  Coal  Co,,  239  111.  457,  88  N.  E.  216  (1909). 
The  provisions  of  the  mines  and  miner's  act  that  no  one  shall  enter  a  mine 
to  work  except  under  direction  of  the  mine  manager  until  *^11  conditions 
have  been  made  safe,'*  and  that  when  "any  dangerous  condition"  exists 
the  mine  manager  shall  place  a  conspicuous  mark  as  notice  for  all  persons 
to  keep  out,  are  broad  enough  to  include  dangerous  conditions  of  a  per- 
manent character  due  to  faulty  construction,  as  well  as  the  temporary 
ones  due  to  operation ;  and  the  presence  in  the  mine  entry  of  a  live,  unin- 
sulated electric  wire,  so  placed  that  it  may  come  in  contact  with  a  mule 
or  its  driver  passing  along  the  entry  and  thereby  cause  an  injury  to  the 
driver,  is  a  "dangerous  condition"  within  the  act  The  words  "any  danger- 
ous condition"  do  not,  under  the  doctrine  of  ejusdem  generis,  limit  the 
dangerous  conditions  to  those  expressly  specified  in  the  act  and  to  those 
of  the  same  kind  as  those  so  specified. 

Indiana. 

MatUe  Coal  Co.  v.  Partenhcimer,  155  Ind.  100,  55  N.  E.  751,  57  N.  E.  710 
(1899).  The  act  of  March  2,  1891,  p.  .^>7.  which  is  entitled:  "An  act  regu- 
lating the  weighing  of  coal,  providing  for  the  safety  of  employes,  protecting 
persons  and  property  injured,  providing  for  the  proper  ventilation  of  mines, 
prohibiting  boys  and  females  from  working  in  mines,"  etc.,  is  constitutional. 
It  does  not  violate  the  constitutional  provision  that  "every  act  shall  em- 
brace but  one  subject;  and  matters  properly  connected  therewith."  The 
act  has  one  principal  or  general  subject,  viz.,  coal  mines. 

Chandler  Coal  Co.  v.  Sams,  170  Ind.  623,  85  N.  E.  341  (1908) .  Act  1903, 
p.  65,  c.  5,  f  7,  requires  that  two  lamps  shall  be  lighted  at  all  times  whe>i 
the  mine  is  in  operation  "except  when  electric  lights  are  used",  one  on 
each  side  of  the  shaft,  in  each  vein  where  men  get  on  and  off  the  cages. 
Held  not  void  as  an  unwarranted  discrimination  against  coal  mines  tn 
which  electric  lights  are  not  used.  The  sole  purpose  is  to  provide  light  and 
it  does  not  require  a  needless  expenditure  to  accomplish  this.  Nor  is  the 
act  void  because  ($20)  it  provides  thgt  it  shall  not  apply  to  mines  operat- 
ing less  than  ten  men. 

HeuHtt  V.  State,  171  Ind.  283,  86  N.  E.  63  (1908).  Act  1907,  p.  193.  r. 
121,  requires  the  "owner,  operator,    lessee,    superintendent    of    or    other 
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person  iu  charge  of'  every  coal  mine,  to  provide  washrooms  for  employes 
at  their  request.  This  Is  directed  agalDst  the  person  in  actual  charge  of 
the  mine,  whatever  may  be  his  office  or  relation  to  the  business,  and  au 
indictment  charging  a  superintendent  or  any  other  person  with  violation 
of  the  act  unless  said  Indictment  recites  that  the  person  was  in  charge  of 
the  mine  is  defective. 

State  r.  Barrett,  87  N.  E.  7  (1909).  Laws  of  1907,  p.  334.  c.  197,  makes 
it  unlawful  for  the  owner,  etc.,  of  a  coal  mine  to  make  an  entry  or  track- 
way where  drivers  are  required  to  drive  with  mine  cars,  unless  there  shall 
be  a  clear  space  of  two  feet  on  one  or  both  sides  of  the  rail,  provided  that 
the  geological  veins  of  coal  Nos.  3  and  4,  commonly  known  as  the  lower 
and  upper  veins  in  the  block  coal  fields,  shall  be  exempt  from  the  provisions 
of  the  act.  Held  '*the  relation  of  the  proviso  to  the  enacting  clause  an«l 
the  subject  matter  of  each  must  make  it  quite  manifest  that  the  enactliii^ 
clause  was  not  intended  to  be  operative  as  to  any  class  of  coal  mining,  un- 
less the  block  coal  fields  were  not  embraced,  and  we  must  conclude  that  the 
act  was  intended  to  be  applicable  in  its  entirety  so  as  to  exclude  the  block 
fields  or  not  at  all." 

In  view  of  the  hazard  attached  to  mining  in  bituminous  mines  far  below 
the  surface  as  against  that  attached  to  mining  in  block  coal  fields  at  a  mudi 
less  depth,  o  regulation  Imposing  the  duty  of  making  entries  in  the  former 
a  certain  width  and  exempting  the  latter  is  not  unconstitutional  as  em- 
bracing an  arbitrary  and  unreasonable  classification. 

Iowa. 

Poshurg  v.  Phillips  Puel  Co.,  93  Iowa,  54,  61  N.  W.  400  (1894).  Code, 
§2456  (McC^ain's),  does  not  require  entries  in  mines  to  be  propped  with 
timber  or  other  material. 

Kansas. 

Barrett  v,  Desay,  78  Kan.  642,  97  Pac.  786  (1908).  Under  the  provisions 
of  §4129  of  the  General  Statutes  of  1901,  it  Is  the  duty  of  the  overseer 
or  mining  boss  employed  by  the  owner  of  a  coal  mine  to  see  that,  as  a  miner 
advances  his  excavations  therein,  all  loose  work  overhead  is  carefully 
secured  against  falling  in  upon  the  travelling  ways. 

In  re  Williams,  79  Kan.  212,  98  Pac.  777  (1908).  Act  1907,  p.  400.  c. 
250,  forbids  the  sale  or  delivery  of  block  powder  for  use  at  any  coal  mine 
except  in  original  packages  containing  12%  pounds  and  sealed.  Held  not 
in  conflict  with  the  state  or  federal  constitution.  Being  enacted  to  protect 
mines,  miners  and  mine  laborers,  it  comes  within  the  police  power  of  the 
state,  and  not  being  a  direct  attempt  to  control  interstate  commerce,  it  Is 
valid  under  the  commerce  clauseof  the  federal  constitution.  "If  the  action 
of  the  State  Legislature  were  a  bona  fide  exercise  of  its  police  power  and 
dictated  by  a  genuine  regard  for  the  preservation  of  the  public  health  and 
safety,  such  legislation  would  be  respected,  though  it  might  Interfere  In- 
directly with  interstate  commerce."    Nor  is  it  In  conflict  with  the  four- 
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teenth  amendment  as  abridging  the  right  of  contract,  for  the  right  of  con- 
tract Is  always  subject  to  the  legislature's  reasonable  exercise  of  its  right 
to  protect  the  public  health,  morals  and  safety. 

The  mere  fact  that  the  act  operates  on  coal  mines  alone  is  not  unfair 
discrimination,  'it  being  based  upon  such  differences  in  situation  as  to 
be  reasonable  in  view  of  the  purpose  to  be  accomplished,  and  if  it  tends 
fairly  to  accomplish  that  puri)08e  it  must  be  upheld. 

Kentucky. 

Stems  Coal  Co,  r,  Evawf'  Adm'r,  33  Ky.  Iaw  R.  755,  111  S.  W.  30S 
(1008).  Section  2731  of  the  Kentucky  Statutes  provides  in  part  that 
owners,  agents  or  lessees  of  every  coal  mine  must  provide  and  maintain  not 
less  than  a  certain  amount  of  ventilation  therein.  Held,  "This  and  every 
statute  intended  for  the  protection  of  laborers  engaged  in  the  hazardous 
business  of  coal  mining  should  be  rigidly  enforced,  and  mine  owners  held 
to  the  strictest  accountability  in  the  performance  of  these  statutory  duties." 

MissourL 

State  r.  Mnrlin,  137  Mo.  297,  38  S.  W.  923  (1897).  An  act  of  the  legis- 
lature of  Missouri  (Laws  1S95,  p.  226)  provides  that  'in  all  dry  and  dusty 
coal  mines  discharging  light  carbonated  hydrogen  gas,  or  mines  where  the 
coal  is  blasted  off  of  the  solid,  shot  firers  must  be  employed  to  fire  all 
shots  after  the  employes  and  other  persons  have  retired  from  the  mine.'* 
and  subjects  an  owner  or  agent  to  fine  and  Imprisonment  for  violation  of 
the  act.  The  court  holds  it  constitutional  as  a  valid  exercise  of  the  i)o1lc«> 
power  and  not  a  deprivation  of  property  without  due  process  of  law. 

Lenk  v.  Kansas  d  Texas  Coal  Co,,  80  Mo.  App.  374  (1899).  I^ws  1895, 
p.  227,  requiring  coal  operators,  under  certain  conditions,  to  drive  two 
entries  parallel  for  the  ingress  and  egress  of  the  air,  and  to  make  cross- 
cuts at  intervals  not  to  exceed  fifty  feet  apart,  etc.,  was  intended  to  secure 
the  circulation  of  air  in  coal  mines,  and  under  it  coal  operators  are  not 
required  to  keep  such  cross-cuts  safe  as  places  of  passage  or  rest. 

Hamman  v.  Central  Coal  d  Coke  Co,,  156  Mo.  232,  56  S.  W.  1091  (1900). 
Rev.  St  1880,  §  7074,  as  amended  by  Act  1891,  p.  182,  providing  that  the 
widow  and  children  of  any  one  killed  by  the  negligence  of  his  employer 
while  engaged  at  work  in  a  mine  are  entitled  to  recover  any  sum  not  ex- 
ceeding $10,000  damages  therefor,  is  constitutional.  It  does  not  violate  the 
provision  of  the  state  constitution  which  forbids  the  passing  of  any  local 
or  special  laws  granting  any  special  or  exclusive  right,  privilege  or  immu- 
nity. 

Btaie  V.  Cantwelh  179  Mo.  245,  78  R.  W.  569  (1904).  The  act  of  March 
28,  1901,  which  restricts  the  employment  of  workingmen  in  mines  to  eight 
hours  per  day  is  constitutional. 

Timson  v.  Manufacturers*  Coal  d  Coke  Co,,  230  Mo.  580,  119  S.  W.  565 
(1900).  Rev.  St.  1809,  §8802,  requiring  inspection  of  mines,  construed 
In  connection  with  the  sections  of  which  it  was  a  part  when  enacted,  re* 
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ferred  exclusively  to  coal  mlnee,  and  the  words  therein  "all  mines  gen^at- 
ing  gas"  recognized  that  there  were  some  coal  mines  not  generating  gas, 
meaning  gas  of  such  kind  and  in  such  quantity  as  to  imperii  life,  so  that, 
in  a  miner's  action  for  injuries  caused  by  a  violation  of  that  section,  it 
must  appear  that  the  mine  in  question  was  one  generating  gas. 

a 

Montana. 

State  r.  LivingHtpn<;  Concrete  Bldg.  d  Mfg.  Co.,  34  Mont.  570,  87  Pac.  9»0, 
0  A.  &  E.  Ann.  Cas.  204  (1906).  The  act  limiting  the  hours  of  labor  of 
employes  In  underground  mines,  and  in  mills  and  smelters  for  tbe  reduction 
of  ores,  to  eight  hours  per  day,  is  a  valid  exercise  of  the  state's  police 
power,  and  the  equal  protection  of  the  laws  guaranteed  by  the  fourteen tli 
amendment  of  the  constitution  of  the  United  States  is  not  thereby  denied. 

Nevada. 

Ex  paiie  Kair,  28  Nev.  127,  80  Pac.  463,  113  Am.  St.  Bep.  817,  6  A.  &  E« 
Ann.  Cas.  803  (1905).  The  act  of  February  23,  1903  (St.  1903,  p.  33,  c 
10),  imposing  a  penalty  on  any  one  working  more  than  eight  hours  a  day 
in  any  mine,  smelter  or  mill  for  the  reduction  of  ores.  Is  not  void  under 
the  Nevada  Constitution  ($1,  art  1,  guaranteeing  the  right  to  acquire  and 
possess  property)  nor  under  the  eighth  amendment  of  the  federal  constitu- 
tion, but  is  sustainable  as  a  valid  health  regulation  under  the  police  power, 
based  on  the  fact  of  common  knowledge  that  prolonged  labor  in  such 
places  is  Injurious.  Nor  is  the  act  In  conflict  with  the  fourteenth  amend- 
ment of  the  United  States  constitution. 

New  York. 

Bacccli  V.  North  River  Stone  Co.,  133  App.  Dlv.  449,  118  N.  Y.  Supp.  29 
(1909).  The  regulation  of  the  commissioner  of  labor  In  regard  to  the  use 
of  explosives  in  mines  and  quarries,  requiring  the  use  of  safety  fuses, 
applies  only  when  the  blasts  are  exploded  by  fire;  it  has  no  application 
where  the  exi>loslou  is  by  elec^trldty. 

Ohio. 

Morris  Coal  Co.  v.  Donley,  73  Ohio  St.  298,  76  N.  E.  945  (190G).  Rev. 
St.  §  G871,  requiring  miners  to  securely  prop  the  roofs  of  working  places 
under  their  control,  is  mandatory  and  cannot  be  deviated  from  for  any 
reason,  as,  for  instance,  that  the  presence  of  props  would  render  machine 
mining  Impracticable. 

Pennsylvania. 

Read  r.  CJearfleM  County,  12  Pa.  Super.  Ct.  419  (1900).  The  act  of  May 
lis,  1803,  P.  L.  52,  "relating  to  bituminous  coal  mines,  and  providing  for 
the  lives,  health,  safety  and  welfare  of  persons  employed  therein,"  does 
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not  offend  the  constitution  In  being  either  local  or  special  legislation,  nor 
In  containing  more  than  one  subject  "The  legislature  has  the  right  to 
classify  the  coal  mining  business  in  the  way  It  has  and  to  legislate  for  each 
class  separately.  The  act  under  consideration  is  an  exercise  of  the  police 
power.  So  long  as  the  right  to  classify  exists,  a  law  which  bears  ux>ou  all 
persons  of  the  class  is  not  a  special  law  within  the  meaning  of  the  con- 
stitution." 

Rule  40  of  article  20,  which  provides  that  if  a  person  is  injured  in  a 
coal  mine,  and  the  mine  foreman  sliall  be  of  opinion  that  he  requires 
medical  or  surgical  treatment,  he  shall  see  that  such  injured  person  re- 
ceives the  same,  and  if  the  latter  is  unable  to  pay  therefor,  the  expense 
shall  be  borne  by  the  county,  is  valid. 

Comtnanwealth  v.  Schulie,  26  Pa.  Super.  Ct.  95  (1904).  Section  2  of  the 
act  of  May  13,  1903,  P.  L.  359,  is  unconstitutional.  The  title  does  not 
Indicate  the  purpose  expressed  in  that  section.  It  proposes  to  amend  a 
section  of  ar.  act  (June  30,  1885)  not  found  in  that  act. 

Commonioealth  v,  Shaleen,  215  Pa.  595,  64  Atl.  797  (1906),  affirming 
30  Pa.  Super.  Ct.  1.  The  act  of  July  15,  1897,  P.  L.  2M,  makes  it  a  mis- 
demeanor for  anyone,  except  he  first  obtain  a  certificate  of  quallficatio]i 
from  the  miners'  examining  board  and  has  been  duly  registereil,  to  engage 
as  a  miner  in  any  anthracite  coal  mine.  As  a  qualification  for  examination 
and  registration,  the  act  requires  that  the  applicant  shall  have  had  two 
years  experience  as  a  miner  or  mine  laborer  "in  the  mines  of  this  common- 
wealth." This  means  anthracite  mines,  and  as  thus  construed  the  act  does 
not  conflict  with  the  provision  of  the  federal  constitution  which  guaran- 
tees equal  privileges  to  the  citizens  of  the  several  states. 

"What  the  legislature  had  in  view  was  the  protection  of  the  persons  and 
lives  of  those  employed  in  the  anthracite  mines  of  the  state.  The  safety 
of  those  so  engaged  depends  upon  the  Intelligent  understanding  by  each, 
of  those  things  which  distinguish  anthracite  mines  from  all  others,  both  in 
general  design  and  the  methods  employed  in  working  them.  It  will  not 
be  contended  that  experience  even  of  a  lifetime  in  an  iron  ore  mine,  or  a 
zinc  mine,  would  acquaint  one  in  the  slightest  degree  with  the  dangers 
that  lurk  in  an  anthracite  coal  mine.  Whether  experience  in  a  bituminous 
mine  would  to  any  extent  be  helpful  may  be  a  question  that  admits  of 
discussion;  but  the  interpretation  of  the  act  that  would  admit  the  ex- 
perienced bituminous  miner,  would  admit  as  well  every  other  kind  of  ex- 
perienced miner,  no  matter  whether  he  has  ever  seen  a  coal  mine  or  not." 

"The  learned  Judge  of  the  court  below  held  that  the  act  required  as  a 
qualification  for  registration  two  years'  experience  in  the  anthracite  coal 
mines  of  the  commonwealth,  and  in  this  view  we  concur.  The  Superior 
Court,  while  dissenting  from  this  view,  found  other  reasons  justifying  an 
affirmance  of  the  Judgment.    These  call  for  no  consideration  here," 

Tennessee. 

Iron  Co.  V,  Pace,  101  Tenn.  476,  48  S.  W.  232  (1898).    Under  clause  S 
of  c.  170.  Acts  1881.  providing  for  the  employment  and  prescril>inB  the 
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duties  or  a  n..niug  .^.  tUere  i«  a  ^^^y ^'J^^Z^Z'^rL't 
Utter,  uot  only  .u  regard  ^^  ^;^^l^\^S:: S  orer  aU  m^ 
move  dust  from  the  mlue.     Ue   uust  ''fP  "  "  u.criiins  ex.iniiue  the 

ain^rtalning  to  the  safety  of  the  mine,  aud  e.erj 
ullne  to  see  that  It  Is  "free  from  all  danger. 


Wyoniing. 


Wyoming  provide  that  eight  '»'>"««'-;'  ^^^'^  ^^*?  fu  lu  contracts 
coal  n,lne«  and  laborers  employed  In  any  <^«»>  °»*^*;*^;i,  3,,^  ^„ch  miner 
.etween  the  owner,  lessee  or  operator  of  "-^  .^^^ '"^^^ 'i^*' ^'^trued  to  be 
or  laborer  for  his  senlces  as  such,  the  '^°'^/«>  ^^^  "^ J^„,  It^  agents, 
eight  hours;  and  that  an,-  "owner,  '^'^^^^^^^i^''^  "w«    chapter, 
employees,  or  servants  violating  any  of .  '^^ ^vJ^Tsenants "  were  not 
Bhall  be  fined."  etc.    Held  that  the  ^^'^  "^^^l^^^J^^J^y^  the  mine«. 
intended  to  and  do  not  include  miners  and  '«^^;«"  *^^J,!fJ"  ,  employe, 
but  that  the  persons  designated  by  those  ^^f '^^^^f.^J^tor  of  the 
or  servants  who  stand  In  the  plac-e  of  the  owner,  lessee  or  01 

"•rmmer  or  laborer  who  voluntarily  --  -^J^e  ^S.^  T^Zr!^ 
day  In  a  c-oal  mine  is  therefore  not  punishable  under  the  penai 

the  statute.  ^__    -„  „„^  15,-0  noOT^      Section 

Koppata  r.  f^tatr,  15  Wyo.  308,  W)  I'ac.  576.  93  Pac  Oo2  (l«On. 
7.  sis.  r^ws  18fl«.  provides  that  "Any  miner,  ^orkman  or  «t«>«^  »^,^ 
Who  Shall  intentionally  injure  anj-  shaft,  lamp,  '^^'^'^^'''-^I'J^^  .„ 
brattice,  or  ob*.tn.ct  or  th,-ow  open  air  ways,  or  ^^^^  "^J  f  JJ^turl. 
matches  Into  places  that  arc  worked  by  ««'«ty^'«'»P«;  °'  Ta^in   or  Ser 
any  part  of  the  machinery,  or  open  a  door  and  not  close  It  ^^'^^^^ 
any  place  of  the  mine  against  caution,  or  disobey  »"^  ^^^^^'^^JJ^hT^e 
ins  out  the  provisions  of  this  chapter,  or  do  any  other  »<^  J^'^f? 
„.^es  or  health  of  persons  or  security  of  the  mine.  «'  •"^^^J'*^  J'^^. 
dangered.  Phall  be  deemed  guilty  of  a  misdemeanor     etc    H^to  ».e  w 
stitntlonal.     "There  is  nothing  in  the  act  but  ^^"^  lY'f^^^^ ^,^^ 
visions  contained  in  health  laws  and  for  the  public  safety.  «««*»y  j^'*"^, 
to  a«  laws  m  the  nature  of  police  regulations,  and  in  that  ««;»«;'^^J!  "^ 
delegation  of  legislative  power."    "It  simply  make«  It  a  "^^^^f  "^^*: 
enter  a  ml.ie  or  some  part  thereof  under  certain  defined  conditions.  am«.g 
which  Is  to  intentionally  enter  any  part  of  the  mine  against  cnutlon  where- 
by life  or  property  is  endangered.     It  Is  not  the  entering    of    some    Mie 
place  of  th«  mine  in  disobedience  of  an  arbitrary  order  of  the  mining  tK>s« 
when  neither  life  nor  property  would  be  endangered  in  so  doing;  bat  i 
Is  the  intentional  act  of  willfully  and  knowingly  doing  that  which  expoiw 
life  or  property  to  danger  that  the  law  condemns."     The  statute  "is  n  pro- 
tpcHon  against  unreasonable  criminal  accusations  rather  than  the  reverse. 
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since  it  exixises  one  to  prosecution  only  upon  the  doing  of  an  act  arur  a 
q>ecified  notice  of  the  danger  attending  it/* 

III.    Health  and  Saj-ety  Statutes  in  Theib  Relation  to  the  Law  of 

Negligence. 

p.  786. 

United  States. 

Somtner  v.  Carbon  Bill  Coal  Co,,  32  C.  C.  A.  156,  80  Fed.  54  (18!)S).  9rh 
Circ.  The  Washington  Act  March  5,  181)1,  "is  in  effect  the  lueiisiire  of  that 
reasonable  care  which  the  owner  or  operator  of  a  coal  mine  is  required  to 
take  to  avoid  responsibility  for  injuries  to  workmen  arising  from  accidents 
of  this  character.  The  general  duty  imposed  by  law  uiK>n  the  master  is  to 
provide  a  suitable  and  reasonably  safe  place  for  the  doing  of  the  work  to 
be  performed  by  the  servant.  What  is  a  reasonably  safe  place  is  generally 
governed  by  the  circumstances  of  each  particular  case;  but  here  the  law 
having  regard  to  the  hazardous  nature  of  the  employment  has  undertaken 
to  provide  adequate  protection  by  imposing  uiwn  the  master  a  si)€<iflc  duty 
which  he  must  iierform  to  escai)e  the  charge  of  negligence.  It  is  a  duty 
the  object  of  which  is  to  secure  a  reasonably  safe  place  for  the  workmen 
in  the  mine  and  is  a  ix)sitive  duty  which  cannot  be  delegate<l  to  a  servant 
so  as  to  exempt  the  master  from  liability  for  injuries  (tiused  to  another 
servant  by  its  omission.** 

The  complaint  is  not  demurrable  on  the  ground  of  contributory  nejrllgence 
where  it  show^s  that  plaintiff  notified  the  person  in  charge  of  ventilaton  of 
the  mine  of  the  presence  of  gas,  and  afterwards,  thinking  that  the  place 
had  been  freed  of  gas,  re-entered  the  chamber,  lighted  a  match,  and  in  ccm- 
sequence  an  explosion  occurred. 

Deserant  v.  CcHUoh  Coal  R.  Co..  17S  V.  S.  ACni  44  l.aw.  K<1.  1127  (IfMM)K 
reversing  Cerillos  Coal  R.  Co.  v.  Deserant,  9  N.  M.  49.  40  I»ac.  SOT.  The  re- 
quirements of  the  act  of  (Vmgress  of  March  Jl.  IMH.  as  to  ventilatitm.  are 
imperative,  and  if  they  are  neglected  and  injury  results  to  an  employe,  the 
mine  owner  is  liable.  The  fact  that  this  negle<'t  was  concurrent  with  the 
negligence  of  a'  fellow-servant  is  not  a  defense  to  an  action  for  damage:^ 
by  the  injured  employe  or  his  representative. 

Cole  V.  Maync,  122  Fed.  836  (1901).  (\  C.  W.  I).  Mo.  Rev.  St.  Mo.  1S99, 
I  8820,  giving  a  right  of  action  in  the  case  of  the  death  of  a  miner  caused  by 
the  operator's  violation  of  its  propulsions,  does  not  give  a  Joint  cause  of 
action  to  all  the  beneficiaries  designated  therein,  but  an  excliisivt* 
cause  of  action  to  the  parties  designated,  if  living,  in  their  order,  viz..  flr^t 
to  the  widow,  then  to  the  lineal  heirs  or  adopted  children,  and  third,  to 
any  person  or  persons  dependent  for  support  on  the  decedent.  If  the  widow 
is  living,  not  divorced  from  the  bonds  of  matrimony,  she  alone  can  bring 
the  action,  and  it  is  immaterial  that  she  had  deserted  her  husband  and 
was  living  with  another  person. 


720  THE  LAW  OF  MINES  AND  MINING. 

Uuder  fi  8822,  no  other  duty  Is  imposed  upon  the  owner,  agent, 
or  operator  of  the  mine  than  to  keep  on  hand  a  sufficient  supply 
of  timber  for  props,  and  to  send  them  down  to  the  miner  when  re- 
quired. It  is  the  duty  of  the  workmen  to  put  the  props  in  place,  and  to 
see  tliat  they  are  properly  placed.  Therefore,  a  petition  which  alleges 
merely  that  the  defendant  negligently  failed  to  timber  the  mine,  and  that 
he  failed  to  use  care  in  timbering  the  same,  is  insufficient ;  there  must,  in 
order  to  constitute  a  cause  of  action,  be  an  allegation  that  the  defendant 
failed  to  keep  on  hand  a  sufficient  supply  of  timber  for  props,  or  that  be 
failed  to  send  them  down  to  the  miner  when  required. 

CecU  V.  American  Sheet  Steel  Co.,  64  C.  C.  A.  72,  129  Fed.  542  (1904  >. 
6th  Circ.  Where  a  statute  (Rev.  St.  Ohio  1892,  S  6871),  providing  that  the 
owner  or  operator  of  a  coal  mine  shall  keep  constantly  on  hand  a  sufficient 
supply  of  timber,  does  not  declare  or  define  the  degree  of  care  which  be 
must  exercise  In  that  regard,  it  must  be  determined  on  common-law  prin- 
ciples. 

ChicagO'CouUerville  Coal  Co.  v.  Fidelity  d  Casualty  Co,,  130  Fed.  957 
(1904).  C.  C.  W.  D.  Mo.  In  an  action  by  an  employe  against  a  mine 
operator  for  damages  resulting  from  the  latter*s  violation  of  the  ^Illinois 
Statute,  4  Starr  &  C.  Ann.  St.  1902,  c.  93,  $  2b,  requiring  coal  operators 
to  cut  safe  passageways  around  the  bottom  of  every  shaft,  there  can  be  in 
Illinois  no  defense  of  contributory  negligence  or  assumption  of  risk. 

The  fact  that  a  passageway  had  been  cut  but  had  caved  In  again  is  no 
defense  to  such  an  action  when  it  appears  that  the  mine  operator  allowed 
it  to  remain  in  that  condition  for  six  weeks  prior  to  the  accident  'Neither 
is  it  a  defense  that  the  mine  was  in  its  early  and  experimental  stages  of 
development. 

Wilminffton  Star  Min,  Co,  v,  Fulton,  205  U.  S.  60,  51  Law.  Ed.  70S 
(1907).  Under  the  construction  put  upon  the  Illinois  mining  act  of  1890 
by  the  courts  of  that  state,  a  mine  manager  and  mine  examiner  are  vice- 
principals  of  the  owner,  and  are  engaged  in  the  i^erformance  of  duties 
which  he  could  not  delegate  to  others  in  such  manner  as  to  relieve  himself 
from  responsibility. 

Springfield  Coal  Min.  Co,  v,  Gordon,  147  Fed.  690  (1906).  7th  Circ.  The 
Illinois  act  of  April  18,  1899  (Laws  lf^99,  p.  303) ,  provides  "that  the  upper 
and  lower  landings  at  the  top  of  the  shaft  shall  be  securely  fenced  with  auto- 
matic or  other  gates,  so  as  to  prevent  either  men  or  materials  from  falling 
into  the  shaft."  The  act  gives  a  right  of  action  for  any  injury  caused  by 
willful  failure  to  comply  with  its  provisions,  and  it  has  been  held  that  the 
defenses  of  contrlbutorj'  negligence  and  assumption  of  risk  do  not  lie  to 
such  actions.  In  this  case  an  employe  thrust  his  head  through  the  fence 
into  the  shaft,  and  was  struck  by  the  cage  and  killed.  Held  the  act  had 
no  application  to  such  a  case.  Its  purpose  was  to  prevent  men  and 
materials  from  falling  into  the  shaft.  It  does  not  require  that  the  fence 
should  be  so  tight  as  to  prevent  a  man  from  thrusting  his  head  into  the 
shaft.  If  he  does  this,  he  has  no  right  of  action  for  the  consequences  of 
his  act. 


MINERS.  721 

Bolen-D9maU  C.  Co.  v.  Williams,  90  G.  C.  A.  481,  164  Fed.  665  (1908) . 
8tli  Girc.  Act  of  Gongress  of  July  1,  1902,  c  1356,  32  Stat.  631,  provides  : 
"Wherever  it  is  practicable  to  do  so,  the  eutrles,  rooms  and  all  openings 
being  operated  in  ooal  mines,  shall  be  kept  well  dampened  with  water  to 
cause  the  coal  dust  to  settle,"  etc.  "It  being  a  disputed  and  open  question 
among  expert  miners  and  in  scientific  treatises  on  the  subject  whether 
or  not  coal  dust  in  a  mine  is  inflammable,  Gongress,  without  determining 
such  question,  evidently  intended  by  the  foregoing  enactment  to  minimize 
the  danger  from  the  presence  of  such  accumulated  dust  by  requiring  its 
I'emoval,  or  that  the  mine  owner  should  keep  it  well  dampened  with  water 
to  cause  the  dust  to  settle;  the  thought  doubtless  being  that  the  danger 
of  Ignition  or  the  deleterious  effect  of  such  dust  was  to  be  apprehended 
from  the  particles  being  distributed  in  the  atmosphere,  and  that  this 
could  be  measurably  prevented  by  dampening  the  deposits  of  such  dust" 

In  an  action  for  personal  injuries,  it  was  alleged  that  they  were  caused 
by  the  defendant's  negligence  in  permitting  accumulations  of  dust  in  the 
mine  in  violation  of  the  statute,  and  the  defendant  introduced  evidence 
that  the  mine  was  kept  dampened  with  water.  This  raised  an  important 
issue  and  it  was  error  for  the  court  to  ignore  it  in  charging  the  Jury. 

Baldi  V,  Cedar  Hill  Coal  d  Coke  Co,,  97  G.  G.  A.  505,  173  Fed.  781  (1909) . 
8th  Girc.  Plaintiff,  when  injured,  was  engaged  in  removing  coal,  dirt  and 
rock  through  a  place  which,  when  completed,  was  to  be  used  as  a  passage- 
way or  entry.  Being  uncompleted,  it  was  not  yet  a  "traveling  way"  within 
the  meaning  of  Colo.  Laws  1885,  p.  138,  §  8,  which  made  it  the  duty  of  the 
mining  boss  to  see  that  all  loose  coal,  slate  and  rock  are  carefully  secured 
against  falling  in  or  upon  the  traveling  ways.  Tnder  the  statute,  it  was 
the  duty  of  the  mine  owner  to  furnish  the  timber  necessary  to  protect  the 
roof  from  falling,  but  it  was  the  duty  of  the  miner  to  place  them. 

Alabama. 

Wolf  V.  Smith,  149  Ala.  457,  42  So.  824,  0  L.  R.  A.  (N.  S.)  338  (1906). 
The  laws  of  Alabama  require  that  operators,  agents  or  superintendents  of 
mines,  keep  at  the  mouths  thereof,  or  wherever  designated  by  the  mine 
inspector,  stretchers  properly  constructed,  and  woolen  and  waterproof 
blankets  in  good  condition  "for  use  in  carrying  away  any  person  who  may 
be  injured  at  the  mines,"  a  suflScient  quantity  of  linseed  or  olive  oil, 
bandages  and  linen.  This  is  held  to  be  valid  as  a  regulation  for  the  pro- 
tection of  the  public  welfare  and  comfort;  and  although  no  penalty  is 
attached  for  failure  to  comply,  the  wrongdoer  is  liable  in  damages  to  the 
party  injured  by  the  violation  of  the  statutory  duty. 

Alabama  Consolidated  Coal  ds  Iron  Co,  v,  Eammond,  156  Ala.  258,  47 
So.  248  (1908).  Under  Employer's  Liability  Act,  Gode  1907,  f  3910,  subd. 
1,  making  a  master  liable  for  injuries  to  his  servants  where  such  injuries 
are  caused  by  reason  of  any  defect  in  the  condition  of  the  "ways,  works, 
etc,"  connected  with  or  used  in  the  master's  business,  a  wall  of  a  stone 
quarry  Is  a  part  of  the  "ways,  works,  etc.,"  within  the  meaning  of  the  act. 

2B&A46 
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Green  v.  Bessemer  Coal,  Iron  d  Land  Co,,  50  So.  289  (1900).  Code  1907, 
I  1028,  proTides  that  approTed  safety  catches  shall  be  attached  to  the  cage 
used  for  the  purpose  of  hoisting  and  lowering  persons  into  and  out  of 
mines.  "There  is  no  legislative  requirement  that  cars  operated  upon  a 
slope  or  inclined  track,  though  used  for  the  hoisting  and  lowering  of  per- 
sons, should  be  equipped  with  safety  catches.  We  are  not  disposed  toward 
a  narrow  construction  of  the  statute,  but  we  cannot  ignore  the  fact  that 
the  duty  imposed  by  it  is  enforceable  by  penal  provisions  (Code  1907, 
§  7418) ,  and  we  are  not  authorized  to  extend  its  application  to  a  case  not 
fnlling  fairly  within  its  letter  and  spirit." 

Arkansas. 

Johnson  v.  Mammoth  Vein  Coal  Co,,  88  Ark.  243,  114  S.  W.  722,  19  L. 
R.  A.  rx.  S.)  646  (1908).  Kirby's  Dig.  §5352  requires  the  operator  of 
a  mine  to  keep  timber  when  required  for  props  and  to  deliver  props  when 
require<l  at  places  where  cars  are  delivered ;  this  statute  is  imperative,  and 
the  couipnny  which  fails  to  comply  with  it  is  guilty  of  negligence  per  se. 
Section  nSTiO  gives  a  right  of  action  to  any  person  injured  by  its  violation. 
Dut  this  is  tri'ie  only  where  the  operator's  negligence  is  the  direct  cause 
of  Injurj' ;  contributory  negligence  is  a  defense  to  a  breach  of  this  statutory 
duty.  On  the  other  hand,  assumption  of  risk  is  not  available  as  a  defense 
in  such  a  case. 

Whether  or  not  a  miner,  who  after  requesting  props  and  being  refused, 
but  nevertheless  continuing  to  work,  was  negligent,  was  for  the  jury. 

Illinois. 

Missouri  d  Illinois  C,  Co.  r.  Schwalb,  77  111.  App.  503  (1898).  Under 
§  14,  c.  93,  Rev.  St.  of  Illinois,  the  plaintiff  must  prove  a  willful  violation 
of  the  act,  and  that  such  willful  violation  was  the  principal  and  substantial 
cause  of  the  injury.  A  failure  to  make  an  examination  of  the  mine  In  the 
morning  before  the  miners  entered,  even  if  willful,  will  not  make  the 
proprietors  of  the  mine  liable,  if  a  subsequent  examination  is  made  in 
good  faith  before  the  accident  complained  of.  Neither  will  such  a  failure 
to  examine  the  mine  render  the  proprietor  liable,  if  the  accident  would 
have  happened  notwithstanding  the  making  of  such  an  examination. 

Consolidated  Coal  Co,  t\  Beniger,  79  111.  App.  456  (1898),  afBrmed  179 
111.  370, 53  N.  E.  733  (1899).  The  act  of  189&  makes  it  unlawful  for  any  one 
to  assume  the  duties  of  a  hoisting  engineer  at  any  coal  mine  in  the  state 
without  first  obtaining  a  certificate  of  qualification  for  the  position  from 
the  state  board  of  mine  examiners;  and  mine  owners  and  operators  are 
prohibited  from  employing  any  person  as  hoisting  engineer  who  has  not 
such  a  certificate.  Held  that  such  a  certificate  was  but  prima  fade  evi- 
dence of  competency,  relieving  the  employer  from  the  duty  of  enquiring 
into  the  competency  of  such  an  employe  in  the  first  instance.  But  if  the 
employer  should  afterwards  ascertain,  either  from  personal  obserratioB 
or  the  r^wrts  of  others,  that  the  holder  of  the  certificate  was  not  com- 
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petent  and  should  coutliiue  to  retain  him  In  service,  he  would  be  liable 
for  all  injuries  to  other  employes  resulting  from  such  incompetency. 

Consolidated  Coal  Co.  i\  Bokamp,  181  111.  9,  54  N.  E.  SOT  (1899),  affirming 
75  111.  App.  605.  A  mine  owner  is  not  absolved  from  all  charge  of  negli- 
gence because  he  complies  with  the  requirements  of  the  statutes.  The 
statute  in  Illinois  which  requires  that  the  owner,  agent,  or  operator  of 
every  coal  mine  shall  keep  "a  supply  of  timber  constantly  on  hand  of 
sufficient  length  and  dimensions  to  be  used  as  props  and  cap-pieces,  and 
shall  deliver  the  same  as  required,  with  the  miners'  empty  car,  so  that 
the  workmen  may  at  all  times  be  able  to  properly  secure  said  workings  for 
their  own  safety,"  does  not  formulate  a  complete  code  of  rules  supersed- 
ing the  common-law  obligation  on  the  part  of  the  mine  owner  to  look  after 
the  roof,  and  to  provide  a  reasonably  safe  place  for  the  workmen. 

Carterville  Coal  Co.  v.  Ahhott,  181  111.  495,  55  N.  E.  131  (1899).  In  an 
action  for  injuries  caused  by  a  violation  of  Hurd's  Rev.  St.  1889,  c.  93, 
18,  in  that  the  defendant,  a  coal-mining  corporation,  willfully  failed  to 
construct  or  maintain  an  escapement  shaft,  the  defendant  cannot  set  up 
as  a  defense  an  allegation  of  contributory  negligence  on  the  part  of  the 
plaintiff.  **If  one  is  hijured  as  a  result  of  some  act  of  nt^pli^renoe  on  the  pnrt 
of  the  mine  owner  other  than  failure  to  comply  with  si)ecifle  duties  re<iuired 
by  the  statute,  then  the  person  injured  must  have  been  in  the  exercise  of  or- 
dinary care  before  he  can  maintain  an  action,  and  must  allege  and  prove 
that  he  was  in  the  exercise  of  such  care.  The  rule  is  different,  howevei-, 
under  this  legislation,  where  there  is  a  willful  failure  to  comply  with  the 
provisions  of  the  statute,  and  the  right  of  recovery  cannot  dei>eiid,  in  such 
case,  on  the  exercise  of  ordinary  care  by  the  i)erson  Injured,  nor  can  he 
be  precluded  by  mere  contributory  negligence." 

Pawnee  Coal  Co.  r.  Royce,  184  111.  402,  56  N.  E.  621  (1900),  reversing 
79  111.  App.  469.  Where  an  employe  in  a  mine  is  injured  as  a  result  of  the 
operator's  willful  ^^olation  of  the  provisions  of  the  statutes  relating  to 
the  management  of  mines,  the  plaintiff  need  not  show  that  he  was  in  the 
exercise  of  due  care.  It  is  not  enough  for  the  defendant  merely  to  examine 
the  mine  every  morning;  it  must  also  not  allow  any  person  to  enter  the 
mine  until  the  examiner  shall  have  reported  all  of  the  conditions  safe  for 
beginning  work.  If  it  violates  this  provision  it  is  liable  to  an  employe  in- 
jured as  the  result  thereof,  even  though  such  employe  did  not  examine 
the  examiner's  report,  and  even  though  he  had  given  the  defendant  notice 
of  the  dangerous  condition  of  the  mine.  "Whether  he  (the  plaintiff)  re- 
lied on  the  statute  or  on  the  promise  of  the  appellant  (defendant)  to  re- 
pair, he  had  the  right  to  assume  that  the  appellant  would  keep  its  promise, 
and  he  also  had  the  right  to  assume  that  it  would  comply  with  the  statu- 
tory requirement,  and  was  not  bound  to  ascertain  each  morning  whether 
it  was  doing  so." 

Od4n  Coal  Co.  v.  Denman,  185  111.  413,  57  N.  E.  1^.  76  Am.  St.  Rep.  45 
(1900),  affirming  84  111.  App.  190.  Hurd's  Rev.  St.  1889,  c.  93,  §6.  pro- 
vides that  "a  sufficient  light  shall  be  furnished  at  the  top  and  bottom  of  the 
shaft  to  insure  as  far  as  possible  the  safety  of  persons  getting  on  or  off 
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the  cage."  Ordinarily  the  "top  of  the  shaft"  is  the  opening  of  the  shaft 
at  the  surface  of  the  ground,  but  if  there  is  evidence  in  a  given  case  to 
show  that  the  structure  around  such  opening,  and  the  manner  of  operating, 
entering  and  d^arting  from  the  cages,  and  delivery  of  coal  from  the  shaft, 
have  established  the  actual  top  of  the  shaft  at  some  point  above  the  sur- 
face of  the  ground,  the  "top  of  the  shaft"  is  to  be  determined  by  the  Jury 
as  a  question  of  fact 

The  element  of  evil  intent  is  not  a  necessary  ingredient  of  willfulness 
within  the  meaning  of  the  word  "willful"  as  employed  in  §  14  of  the  above 
act  "An  act  consciously  omitted  is  willfully  omitted,  in  the  meaning  nf 
the  word  *willfur,  as  used  in  these  enactments  of  our  legislature  relative 
to  the  duty  of  mine  owners." 

To  maintain  an  action  under  these  statutes,  it  is  necessary  for  the  plain- 
tiff to  show  that  the  injury  complained  of  resulted  from  the  omission  by  the 
defendant  of  the  statutory  duty ;  that  is,  that  the  omission  was  the  proxi- 
mate cause  of  the  injury.  But  the  contributory  negligence  of  the  deceased 
is  no  defense  to  the  mine  owner.  The  plaintiffs  recovery  is  limited  to 
actual  or  direct  damages,  and  the  amount  to  be  recovered  is  not  to  be 
mitigated  or  aggravated  by  the  presence  or  absence  of  the  element  of 
fraud,  malice,  or  evil  intent 

Kellyville  Coal  Co.  v.  Hilh  87  111.  App.  424  (1900).  Under  $4,  c  83,  2 
Starr  &  Curtis*s  Ann.  Stat  2719,  a  mine  operator  is  obliged  merely  to  em- 
ploy an  examiner  holding  a  certifieate  authorizing  him  to  act  as  such,  whose 
duty  it  is  to  make  an  examination  of  the  mine  at  the  time  required  by  law.  A 
mere  mistake  of  the  examiner  or  a  failure  on  his  part  to  detect  a  defective 
place  in  the  roof  does  not  constitute  a  willful  neglect  of  the  operator 
within  the  meaning  of  the  statute. 

Himrod  Coal  Co.  v.  Adack,  94  111.  App.  1  (1900).  In  an  action  under 
Hurd*8  Rev.  St  1899,  c.  93,  giving  expressly  a  right  of  action  for  injuries 
inflicted  or  death  produced  by  the  willful  violation  of,  or  the  willful  failure 
to  comply  with,  the  positive  requirements  thereof,  it  Is  no  defense  to  show 
that  the  persons  injured  or  killed  by  reason  of  such  violation  or  failure 
were  themselves  negligent  and  thereby  contributed  to  such  injury  or  death, 
or  that  with  full  knowledge  of  the  increased  hazards  caused  thereby,  they 
continued  in  the  service  and  assumed  the  risks  thereof. 

Kellyville  Coal  Co.  v.  Yehnka,  94  111.  App.  74  (1900).  If  the  "timber- 
boss"  of  a  mine  knew  for  several  days  that  timbers  for  props  and  cap- 
pieces  were  not  furnished  for  use  in  the  room  of  one  of  the  miners,  who 
during  that  time  repeatedly  requested  the  same,  such  knowledge  and 
failure  amount  to  a  willful  failure  within  the  meaning  of  that  term  as 
used  in  $  16,  Act  of  1879.  c.  93,  Starr  &  C.  Ann.  St,  and  the  operators  of 
the  mine  are  liable  for  injuries  caused  thereby  to  the  miner. 

Mi.  Olive  ds  8.  Coal  Co.  v.  Herbeck,  190  111.  39,  60  N.  B.  105  (1901). 
Under  Hurd's  Rev.  St.  1899,  p.  1167,  requiring  coal  operators  to  furnish, 
at  the  miners'  request,  timber  for  props  and  cap-pieces,  a  miner  may  re- 
cover damages  for  injuries  sustained  by  failure  to  provide  such  timb^,  even 
though  he  is  being  paid  higher  wages  because  employed  to  work  In  the  re- 
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« 
moral  of  extra  overhanging  rock  and  slate,  which  is  known  to  be  dangerous 
work.    The  statute  in  question  gives  a  right  of  action  to  "workmen",  and  a 
miner  hired  to  take  down  a  dangerous  roof  is  none  the  less  a  "workman* 
within  the  meaning  of  the  statute. 

Western  Anthracite  Coal  d  Coke  Co.  v,  Beaver,  192  III.  333,  61  N.  E.  335 
(1901),  affirming  95  111.  App.  95.  Under  2  Starr  &  C.  Ann.  St  p.  2730,  c. 
93,  1 16,  a  coal  operator  cannot  excuse  a  willful  failure  on  Its  part  to  fur- 
nish suitable  props  and  cap-pieces  to  a  miner,  upon  his  request,  to  make 
his  room  safe,  as  required  by  the  statute,  by  showing  that  the  miner  was 
gruilty  of  negligence  which  contributed  to  the  injury. 

Under  the  statute  the  miner  must  be  the  one  to  determine  the  length 
and  dimensions  of  the  props  and  cap-pieces  which  he  deems  necessary  to 
properly  secure  the  roof  for  his  own  safety. 

Bpring  Valley  Coal  Co.  v.  Rowalt,  196  111.  156,  63  N.  E.  649  (1902),  affirm- 
ing 96  111.  App.  248.  Where  there  is  a  violation  by  a  mine  operator  of  th^ 
provisions  of  the  act  relating  to  the  safety  of  miners,  the  questions  of 
the  plaintiff's  contributory  negligence  and  of  the  negligence  of  a  fellow- 
servant  are  not  involved  and  do  not  affect  the  right  to  recover. 

Consolidated  Coal  Co.  v.  Lundak,  196  111.  594,  63  N.  E.  1079  (1902), 
affirming  97  111.  App.  109.  Section  32  of  the  Mining  Law  of  1899,  requiring 
the  operators  of  mines  to  post  in  the  mine  rules  for  the  conduct  of  the 
business  and  the  government  of  the  employes,  is  not  complied  with  by  the 
posting  of  notices  and  statements  which  are  designed  merely  to  relieve 
the  operators  from  their  duties  and  liabilities  to  their  employes,  as,  for 
example,  that  the  business  is  dangerous  and  the  employes  must  be  careful 
to  avoid  injury,  that  the  manager  does  not  assume  that  the  place  to  which 
an  employe  is  ordered  is  not  dangerous  but  the  employe  must  himself  as- 
certain the  danger  and  avoid  it,  and  so  on.  "Such  notices  are  nothing  but 
an  attempt  to  make  laws  under  the  guise  of  rules,  and,  so  far  as  they 
are  claimed  to  operate  as  a  contract  against  the  negligence  and  dereliction 
of  the  defendant,  they  are  void,  as  against  public  policy." 

Sunnyside  Coal  Co,  v.  Perry  Center,  100  111.  App.  546  (1902).  The  con- 
tributory negligence  of  the  plaintiff  is  not  a  defense  to  injury  caused  by 
willful  failure  of  a  coal  owner  or  operator  to  furnish  props  in  compliance 
with  the  statute  in  reference  thereto. 

Donio  Bros.  Coal  d  Coke  Co.  v.  Strojf,  100  111.  App.  576  (1902),  is  to  the 
same  effect  as  the  last  case.  "No  conduct  of  the  deceased,  short  of  will- 
fully seeking  the  very  injury  of  which  appellee  complains,  can  have  the  effect 
of  barring  a  recovery,  when  the  defendant's  willful  conduct  has  brought 
about  such  injury."  Under  §  16,  c.  93,  Rev.  St.  1899,  the  mine  operator  is 
liable  if,  although  props  were  in  the  mine  at  the  time  of  the  accident,  they 
were  not  at  the  "usual  place'*  as  provided  by  the  statute,  particularly  when 
the  miner  knows  nothing  about  them.  This  statute  is  a  police  regulation, 
and  willful  failure  to  obey  its  provisions  has  all  the  force  of  wanton  and 
InteDtional  injury  in  contemplation  of  law. 

Lumaphi  r.  Voytilla,  101  111.  App.  112  (1902).  Section  2S  (b),  Hurd'i* 
Rev.  St.  1901,  p.  1218,  requiring  mine  operators  to  maintain  a  good  and 
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Bofficiait  light  at  the  bottom  of  the  shaft,  so  that  persons  coining  to  the 
bottom  may  clearly  discern  the  cage  and  objects  in  the  vicinity,  was  in- 
toided  only  for  the  benefit  of  the  men  while  entering  and  leaving  the 
mine,  and  a  miner  injured  while  working  in  the  mine  at  his  usual  labor 
cannot  recover  damages  fpr  a  violation  of  its  provisions. 

Brookside  Coal  Min,  Co.  v.  Hainah  101  111.  App.  175  (1902).  Where  a 
coal  op^ator  willfully  fails  to  provide  places  of  refuge  in  the  walls  of  the 
mine  on  an  Inclined  entry,  he  is  guilty  of  a  violation  of  §  21,  Hurd's  Rev. 
St  1901,  p.  1216,  and  a  miner  injured  thereby  can  recover  diimiiges  for  »nch 
injury. 

Himrod  Coal  Co.  r.  Stevens,  203  111.  115,  67  N.  E.  389  (1903),  affirming 
104  III.  App.  639.  Under  Kurd's  Rev.  St.  1901,  p.  1202,  $  19,  providing  for 
the  proper  ventilation  of  mines,  mine  operators  are  required  to  station 
attendants  at  all  principal  doorways,  not  only  to  assist  in  ventilation  and 
to  protect  the  miners  against  gases  and  impure  air.  but  also  to  protect 
miners  against  the  danger  of  collisions,  and  if  a  miner  is  injured  by  a 
collision  caused  by  the  failure  of  the  operator  to  station  an  attendant  ai 
the  doorway,  he  can  recover  damages  for  such  injuries  under  the  statute. 

Marquette  Third  Vein  Coal  Co,  r.  Dielie,  110  III.  App.  684  (19a3).  Sec- 
tion 22  of  c.  93,  Rev.  St..  forbids  the  «nployment  in  a  mine  of  boys  under 
14  years  of  age,  and  $33  makes  any  willful  neglect,  refusal  or  failure  to 
obey  the  statute,  a  misdemeanor.  Held  that  the  word  "will fur*  In  the 
statute  is  not  used  in  the  sense  of  malicious  or  with  evil  intent ;  but  an  act 
consciously  or  knowingly  performed  or  omitted  contrary-  to  the  statute 
is  a  willful  violation  of  the  statute.  The  question  in  any  given  case 
whether  a  violation  of  the  statute  was  willful  is  one  of  fact  for  the 
jury. 

The  mine  operator  is  liable  in  damages  for  injuries  sustained  at  the  mine 
in  the  course  of  his  employment  by  a  boy  under  fourteen,  employed  in  viola- 
tion of  the  statute.    The  question  of  contributory  negligence  cannot  arise- 

Riverton  Coal  Co.  v.  Shepherd.  Ill  111.  App.  294  (1903).  Any  conscious 
omission  or  failure  to  comply  with  the  statutes  as  to  the  health  and  safety 
of  mining  employes  renders  the  oi)erator  of  a  mine  liable  for  ensuing  in- 
juries. Notice  to  a  mine  manager  and  mine  examiner,  or  either  of  them, 
is  notice  to  the  operator  of  the  defective  condition  of  the  curtains  and  of 
the  existence  of  bad  air,  and  the  latter's  failure  to  remedy  the  defects,  and 
the  neglect  of  the  examiner  to  report  the  unsafe  conditions,  to  mark  the 
place,  and  to  make  a  record  thereof,  are  conscious  omissions  of  the  duties 
imposed  upon  a  mine  operator  by  Rev.  St.  1001.  p.  1214.  S  18. 

Juneiion  Min.  Co.  r.  Eneh.  Ill  111.  App.  346  (1903).  Under  §31,  c.  9a, 
Rev.  St  1901,  p.  1219,  providing  that  miners  shall  not  enter  any  part  of  the 
mine  against  caution,  and  S  32,  providing  that  the  operator  shall  post  rules 
to  govern  the  employes  who  shall  then  be  charged  with  notice  of  the  con- 
tents thereof,  a  rule  forbidding  a  miner  under  any  circumstances  to  leave 
his  room  before  a  certain  hour  is  unreasonable,  and  a  miner  leaving  because 
of  illness  cannot  be  held  to  have  violated  such  a  rule  so  as  to  prevent  hfro 
recovering  damages  for  injuries  sustained  by  the  negligence  of  his  em- 
ployer. 
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In  addition  to  his  obligation  to  comply  with  the  requirements  of  the 
statute,  the  operater  \b  subject  to  the  common  law  of  negligence. 

SpHng  Valley  Coal  Co.  r.  Patting,  210  111.  342,  71  N.  E.  371  (1904). 
affirming  112  III.  App.  4.  In  an  action  by  an  employe  against  a  mine 
operator  for  damages  caused  by  the  latter's  violation  of  2  Starr  &  O.  Ann. 
St  1896,  p.  2716,  c.  93,  requiring  him  to  furnish  a  sufficient  light  at  the  top 
and  bottom  of  the  shaft  to  insure,  as  far  as  possible,  the  safety  of  persons 
getting  on  and  off  the  cage,  there  can  be  no  valid  defense  offered  of  con- 
tributory negligence  or  plaintiff's  assumption  of  a  known  risk. 

Henrietta  Coal  Co.  v.  Martin,  221  111.  460.  77  N.  E.  902  (1900).  The 
statute  requires  mine  owners  to  employ  mine  examiners  holding  certificates 
from  the  state  mining  board,  but  does  not  carry  to  the  owner,  by  such  em- 
ployment, exemption  from  liability  for  injuries  resulting  from  neglect  of 
duty  on  the  part  of  the  examiner,  even  though  unknown  to  the  owners. 
While  in  Pennsylvania  and  West  Virginia  such  examiner  is  held  to  be  a 
fellow-servant,  in  Illinois  he  Is  a  vice-principal  of  the  owner,  and  |>erfornis 
for  the  latter  certain  executive  duties  which  the  law  does  not  permit  the 
owner  to  delegate  to  others  for  the  purpose  of  relieving  himself  from 
liability  for  the  willful  violation  of  his  duties.  The  holding  of  cer- 
tificates by  such  examiner  is  not  ground  for  relieving  the  owner  from 
liability. 

KelleyvUle  Coal  Co.  v.  Brnzas,  12.5  111.  App.  404  (1900).  Rev.  St.  c.  93,  S  18, 
provides:  *'No  one  shall  be  allowed  to  remain  in  any  part  of  the  mine 
through  which  gas  is  being  carried  into  the  ventilating  current,  nor  to 
enter  the  mine  to  work  therein,  except  under  the  direction  of  the  mine 
manager,  until  all  conditions  shall  have  been  made  safe."  "It  may  be  that 
the  law  involved  does  not  mean  that  the  manager  shall  stand  over  the 
laborer  and  direct  each  act  he  may  have  to  perform,  but  certainly  it  does 
mean  that  he  shall,  by  reason  of  his  special  qualifications,  direct  and  tell 
the  man  who  is  without  these  qualifications,  how  to  do  the  work."  Where 
a  man,  wholly  ignorant  of  the  work  in  a  section  of  a  mine  known  to  the 
manager  to  be  dangerous,  is  sent  to  that  section  to  "clean  the  place",  with- 
out the  manager  going  along  or  giving  further  instructions,  the  mine  owner 
Is  liable  if  the  man  is  hurt  while  at  such  work. 

Athens  Min.  Co.  v.  Camduff,  221  111.  354.  77  N.  E.  571  (1906).  Section 
18,  c  93  (4  Starr  &  C.  St.  p.  857),  requires  a  daily  examination  of  all  mines 
to  observe  whether  there  are  any  aecunnilations  of  gas  or  other  unsafe  con- 
ditions, and  that  if  such  conditions  exist  the  men  should  be  notified 
and  k^t  out  until  the  conditions  are  remedied.  "The  coiiRcions 
ftiilure  to  observe  and  comply  with  the  provisions  of  the  Mines 
and  Miners  Act,  even  though  no  evil  intent  induces  the  failure,  is  a  willfal 
violation,  and  whether  the  willful  failure  of  the  mine  operator  to  comply 
with  the  terms  of  the  act  relative  to  Inspection,  etc.,  is  the  proximate 
cause  of  a  personal  injury,  is  a  question  of  fact  for  a  jury." 

Boson  V.  Biff  Muddy  Coal  d  Iron  Co.,  128  111.  App.  128  (1906)  ;  Carter- 
vUle  d  Herrin  Coal  Co.  r.  Moake,  128  111.  App.  133  (1906).  In  an  action 
for  damages  for  personal  injuries  caused  by  violation  of  the  provisions 
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of  the  miners  act,  it  must  be  shown  that  the  violation  was  willful,  that 
there  is  a  real  connection  between  that  violation  and  the  injuries  su£fere«1, 
the  latter  resulting  from  the  former,  and  that  the  servant  injured  comes 
within  the  class  contemplated  by  the  statute  for  whose  protection  it  was 
enacted. 

Wilmington  d  8.  Coal  Co.  v.  Sloan,  225  111.  407,  80  N.  E.  265  (1907).  A 
conscious  neglect  or  failure  to  repair  a  curtain,  the  purpose  of  which  is  to 
keep  the  air  traveling  in  certain  currents,  is  a  willful  violation  of  the  act. 

Davis  V.  Illinois  Collieries  Co,,  232  111.  284,  83  N.  E.  836  (1908).  A 
mine  examiner  is  the  vice-principal  of  the  mine  owner,  who  is  not  relieved 
from  liability  by  the  fact  that  he  employs  the  examiner  as  required  by 
law  and  the  examiner  reports  conditions  in  the  mine  as  satisfactory;  the 
examiner's  conscious  failure  to  comply  with  the  statute  amounts  to  a  will- 
ful violation  thereof  by  the  mine  owner,  whether  he  knows  of  his  ex- 
aminer's dereliction  or  not. 

Marquette  Third  Vein  Coal  Co.  v.  AUison,  132  111.  App.  221  (1907).  Act 
of  1899,  §31,  par.  c,  says:  "All  passageways  communicating  with  the  es- 
capement shaft  or  place  of  exit  from  the  main  hauling  ways  to  said  place 
of  exit  shall  be  maintained  free  of  obstruction  at  least  five  feet  high  and 
five  feet  wide."  The  act  is  limited  to  passages  from  the  main  hauling 
ways,  and  does  not  include  all  passageways  leading  to  the  main  hauling 
ways  through  which  the  passageway  to  the  escapement  shaft  might  be' 
reached. 

Act  of  1899,  fi  18,  par.  d,  requires  a  mine  examiner  at  all  times,  whose 
duty,  inter  alia,  it  shall  be  to  yisit  the  mine  before  the  men  are  permitted 
to  enter  it,  to  inspect  all  places  where  men  are  expected  to  pass  or  to  work, 
etc. ;  pars,  c  and  d  require  that  no  one  shall  be  allowed  to  enter  the  mine 
to  work  except  under  direction  of  the  manager,  etc.,  and  further  requires 
the  mine  examiner  to  make  a  daily  record  of  the  conditions  in  the  mine, 
etc.  Held  a  failure  to  make  a  record  specifying  dangers  existent  and  ex- 
amined Is  a  violation  of  the  statute,  and  in  such  case  contributory  negli- 
gence is  no  defense  to  an  action  begun  under  said  act  founded  upon  a 
willful  violation  thereof. 

Southci-n  Coal  d  Min.  Co.  v.  Hopp,  133  111.  App.  239  (1907).  The  Mine 
and  Miners  Act,  §  16  (a),  requires  the  mine  manager  always  to  provide 
a  sufficient  supply  of  props,  caps  and  timber  delivered  on  the  miner's  cars 
at  the  usu;il  place  when  demanded  for  the  securing  of  the  roof  by  the 
miners,  etc. ;  it  is  also  made  the  duty  of  the  miner  to  properly  prop  and 
secure  his  place  with  the  materials.  Held,  the  purpose  of  the  statute  was 
to  aid  the  miners  in  protecting  themselves  against  the  dangers  of  a  hazard- 
ous occupation,  and  not  a  measure  for  the  greater  security  of  other  em- 
ployes. Only  those  having  use  for  the  props  and  the  right  to  demand  them 
may  complain  of  a  willful  failure,  on  the  part  of  the  manager,  to  comply 
with  such  demand. 

Maplewood  Coal  Co.  v.  Graham,  134  111.  App.  277  (1907).  Contributory 
negligence  by  a  party  injured  is  no  defense  to  an  action  based  upon  the 
willful  failure  of  a  mine  operator  to  observe  the  requirements  of  the  mines 
and  miners  act. 
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OaUatin  Coal  d  Coke  Co.  v.  Andrewzetoaki,  137  111.  App.  1  (1907).  A 
miner,  acting  under  direction  of  the  mine  examiner,  entered  the  mine  to 
repair  and  make  safe  a  dangerous  place.  While  there  he  was  killed  by  fall- 
ing rock.  Held,  for  the  time  and  while  so  engaged  as  a  repairer,  his  duty 
and  the  risks  assumed  were  changed,  and  he  was  not  then  within  the 
protection  of  the  statute,  providing  for  recovery  where  the  mine  examiner 
falls  to  inspect,  mark  and  report  unsafe  conditions  and  keep  miners  from 
entering  such  unsafe  places.  The  miner  was  complying  with  the  statute 
when  killed. 

Moore  v.  Centralia  Coal  Co,,  140  111.  App.  291  (1908).  In  an  action  for 
damages  for  willful  violation  of  the  mines  and  miners  act,  the  doctrines 
of  fellow-servants,  assumption  of  risk,  and  contributory  negligence, 
have  no  application,  and  do  not  constitute  defenses  thereto. 

Willful  violation  of  the  act  means  consciously  or  knowingly  doing  or 
omitting  to  do  what  the  act  requires ;  no  e^'il  intent  need  be  shown. 

Mertens  t*.  Southern  Coal  d  Min.  Co.,  235  111.  540,  85  N.  E.  743  (1908). 
The  mines  and  miners  act  (Hurd*s  St.  1905,  p.  1388,  §  18)  makes  it  the 
duty  of  the  mine  examiner  to  make  a  daily  examination  of  the  mine,  and  If 
he  finds  "accumulations  of  gas,  or  recent  falls  or  any  dangerous  conditions 
exist,"  he  shall  post  a  notice  conspicuously  that  all  men  keep  out 

(a)  A  dangerous  condition  in  the  roof  of  the  mine  is  included  in  the 
phrase  **aav  dangerous  conditions  exist." 

(b)  A  "willful  violation"  of  the  act  means  a  conscious  violation  there- 
of, and  malice  or  evil  intent  need  not  be  shown. 

(c)  Ck>ntributory  negligence  on  the  part  of  the  miner  will  not  defeat  a 
recovery  where  he  is  injured  by  a  willful  disregard  of  the  provisions  of  the 
statute. 

Olson  V.  Kelly  Coal  Co.,  236  111.  502,  86  N.  E.  88  (1908).  The  mines  and 
miners  act  (Kurd's  St.  1905,  p.  1388,  §  18)  requires  that  no  one  shall  be 
allowed  to  enter  a  mine  to  work  therein,  except  under  the  direction  of  the 
mine  manager,  until  all  the  conditions  shall  have  been  made  safe.  "The 
statute  clearly  contemplates  that  the  mine  owner  shall  keep  his  mine  in 
a  safe  condition  to  protect  the  men  employed  by  him  therein  from  injury, 
and  to  this  end  it  Is  provided  that  a  mine  examiner  and  a  mine  man- 
ager shall  be  employed,  and  that  the  mine  shall  be  examined  and  reports 
of  its  condition  as  disclosed  by  such  examination  made,  and  that  a  willful 
failure  to  make  such  examination  or  report,  which  results  in  injury  to 
men  working  in  the  mine,  shall  make  the  mine  owner  liable  for  such  Injury. 
It  is  not,  however,  contemplated  by  the  statute  that  the  mine  owner  shall 
be  relieved  of  liability  for  an  injury  resulting  to  men  working  in  his  mine. 
in  consequence  of  a  dangerous  condition  in  the  mine  of  which  he  has  actual 
notice,  by  reason  of  the  fact  that  he  has  not  received  notice  of  such  con- 
dition through  the  channel  of  the  report  of  his  mine  examiner.  A  mine 
examiner  is  a  vice  principal  of  the  mine  owner  and  actual  notice  to  the 
mine  examiner  or  the  mine  manager  of  a  dangerous  condition  In  the  mine 
is  notice  to  the  mine  owner  of  such  condition.* 


♦♦ 
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Peebles  t\  O'Gara  Coal  Co.,  239  111.  370,  88  N.  E.  166  (1909).  Contribu- 
tory negligence  by  the  injured  person  is  no  defense  to  an  action  based  up- 
on the  mine  owner's  willful  failure  to  carry  out  the  provisions  of  §  16  of 
the  mines  and  miners  act  of  1908.  Under  §  18  of  the  act,  the  oi)eratoni 
of  mines  are  liable  not  only  when  the  dangerous  conditions  have  been  dis- 
covered by  them,  but  also  if,  by  the  exercise  of  the  care  required  by  the 
provisibns .  of  the  act,  they  could  have  discovered  the  existence  of  such 
conditions.  Otherwise,  simple  neglect  to  make  a  daily  inspection  would 
relieve  the  operator  from  all  liability.  A  "willful"  violation  of  the  act 
is  a  violation  "knowingly"  committed,  the  two  terms  being  equivalent  to 
each  other. 

Chithriv  v.  Empire  Coal  Co..  142  111.  App.  332  (1908).  The  requirement 
of  par.  (a),  §21,  c.  93,  of  mines  and  miners  act  of  1005,  that  places  of 
refuge  must  be  cut  in  the  side  walls  of  haul  ways,  by  its  terms  is  confined 
to  hnuhvays  "upon  which  persons  employed  in  the  mines  must  travel  on 
foot  to  and  from  their  work."  In  an  action  for  personal  injui^es  sustained 
by  an  employe  while  going  along  a  haulway,  in  which  there  were  no  places 
of  refuge,  it  may  be  shown  in  defense  that  the  mine  operator  had  pro^'ided 
a  manway  parallel  to  the  haulway  for  men  to  use  going  to  and  from  their 
work,  and  that  plaintiff  was  forbidden  to  travel  in  the  haulway  and  that 
there  were  conspicuous  notices  forbidding  the  men  to  travel  in  the  haulway 
and  requiring  them  to  use  the  manway. 

Hollingshcad  r,  Wabash  Coal  Co.,  142  111.  App.  G41  (1908).  "Contribn- 
toiT  negligence  of  the  Injured  i>erson  is  not  a  defense  to  an  action  based 
upon  the  alleged  willful  failure  of  a  mine  operator  to  comply  with  the 
requirements  of  the  mines  and  miners  act  ♦  ♦  ♦  and  a  mine  operator 
is  not  authorized  to  substitute  precautionary  measures  in  lieu  of  those 
required  by  statute.  In  the  absence  of  conspicuous  marks  at  his  working 
place,  as  notice  to  api)ellee  of  the  dangerous  condition  of  the  roof  of  the 
enti-y  and  to  keep  out,  he  was  justified  in  assuming  that  his  working  place 
had  been  examined  and  found  to  be  free  from  danger  and  that  he  might 
safely  work  therein." 

Indiana. 

D.  H.  Davis  Coal  Co.  v.  Polland,  158  Ind.  607,  62  N.  E.  492,  92  Am.  St. 
Rep.  319  (1C02).  In  an  action  by  an  employe  against  a  mine  operator  for 
violation  of  Burns'  Rev.  St.  1901,  §§7447,  7472  (Horner's  Rev.  St.  1901, 
§§5472  a,  54S0  m),  it  is  no  defense  to  allege  that  the  employe  knowingly 
assumed  the  risks  occasioned  by  the  failure  of  the  defendant  to  comply 
with  the  statutes.  There  can,  in  such  case,  be  no  assumption  of  risk, 
although  there  may  be  contributory  negligence  to  defeat  the  plaintifTii 
right  of  action. 

Although  these  statutes  expressly  provide  a  penalty  for  their  violation, 
the  employe  injured  thereby  has  also  a  right  of  action  against  the  mine 
owner  for  damages. 

J,  Wooley  Coal  Co.  v.  Bracken,  30  Ind.  App.  624,  66  N.  B.  775  (1903). 
Homer's  Rev.  St  §  5480  m   (Burns'    Rev.  St.  §  7472),  requiring  a    mln- 
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tag  boss  to  perform  certain  specified  duties,  requires  of  the  employer 
certain  specific  measures  to  be  taken  to  provide  for  the  safety  of  the  e)u- 
ploye;  the  particular  means  named  must  be  used.  The  statute  docs  not 
make  the  employer  the  insurer  of  the  safety  of  the  workman,  but  a  failure 
to  comply  with  its  requirements  is  negligence. 

Diamond  Block  Coal  Co,  v.  Cuthhertson,  73  N.  E.  818  (1905),  affirming 
67  N.  E.  558,  73  N.  E.  132.  In  an  action  against  a  mine  operator  for  failure 
to  obey  the  provisions  of  Bums'  Ann.  St.  1901,  §  7473,  the  question  of  the 
piatatilTs  contributory  negligence  is  for  the  jury,  but  the  burden  of  prov- 
ing it  is-on  the  defendant.  Where  the  plaintiff  had  no  actual  knowledge 
or  notice  of  the  defendant's  failure  to  comply  with  the  statute,  and  the 
risk  was  not  apparent  or  obvious,  he  cannot  be  charged  with  having 
assumed  the  risk  of  accident  resulting  from  the  defendant's  negligence. 

Indiana  d  Chicago  Coal  Co,  v,  Neal,  166  Ind.  458,  77  N.  E.  850  (1906). 
Section  18,  Act  of  1891,  provides:  "The  doors  used  in  assisting  or  direct- 
ing the  ventilation  of  the  mine  when  coal  is  being  hauled  through  shall  he 
opened  and  closed  by  persons  designated  to  do  the  same,  so  that  the  driver 
or  other  persons  may  not  cause  the  doors  to  stand  oi>en."  The  punmse 
of  the  act  was  to  prevent  any  interference  with  the  circulation  of  the  air 
in  coal  mines,  and  was  not  designed  to  protect  drlvei*s  in  passing  through 
such  openings.  It  is  true  that  the  act  provides  penalties  for  "any  injury*' 
occasioned  by  violation  of  the  act,  but  the  word  "any"  does  not  ine-an 
"every",  but  only  such  as  the  statute  was  designed  to  prevent.  Hence 
there  could  be  no  recovery  where  a  driver  was  Injured  by  being  struck  on 
the  head  as  he  was  trying  to  keep  open  self-closing  doors  while  driving 
through  them. 

Antioch  Coal  Co.  v,  Rockey,  169  Ind.  247,  82  N.  E.  76  (1907).  Sections 
7472  and  7479.  Bums'  Ann.  St.  1901,  make  it  the  duty  of  mining  bosses  to 
examtae  and  see  that  all  working  places  are  properly  secured  by  props  and 
timbers,  and  that,  as  the  miners  advance  in  their  excavations,  all  loose 
coal,  slate  and  rock  overhead  are  carefully  secured  against  falling,  and 
that  wherever  such  places  are  unsafe  no  one  shall  be  permitted  to  enter 
except  to  make  them  safe.  Failure  to  comply  with  these  requirements  is 
negligence  per  se.  If  it  was  impracticable  to  employ  props,  then  the  boss 
should  have  caused  the  loose  coal,  slate  or  rock  to  be  taken  down  before 
he  permitted  men  to  work  there.  And  where  the  conditions  constantly 
changed  as  the  miner  progressed,  he  cannot  be  said  to  have  assumed  the 
risk. 

Iowa. 

Corson  v.  Coal  Hill  Coal  Co,,  101  Iowa.  224,  70  N.  W.  1S5  (1897).  Mc- 
Clata's  Code  2463  and  2465  provides  that  if  any  miner  or  person  employed 
in  any  mine  shall  neglect  or  refuse  to  securely  prop  the  roof  and  entries 
under  his  control  he  shall  be  guilty  of  a  misdemeanor,  and  makes  it  the 
duty  of  the  owner,  agent  or  operator  to  ke^  on  hand  a  sufficient  supply 
of  timber  for  props.    This  has  no  application  to  an  action  by  an  employe 
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for  damages  for  liijary  from  negligence  by  failure  to  snpport  the  roof  of 
an  entry,  where  the  plaintiff  was  not  In  control  of  the  ^itry. 

Mosgrove  v.  Zimhleman  Coal  Co.,  110  Iowa,  169,  81  N.  W.  227  (1899). 
The  failure  of  a  mine  owner  to  obey  the  provisions  of  §  2488  of  the  Code, 
requiring  him  to  provide  a  certain  amount  of  ventilation  In  the  mine,  con- 
stitutes negligence,  and  an  innocent  person  Injured  thereby  Is  entitled  to 
a  civil  remedy  by  way  of  damages.  The  measure  of  the  obligation  is  the 
exercise  of  reasonable  care  In  the  selection,  construction  and  use  of 
appliances  for  the  ventilation  of  the  mine,  but  where  the  defendant  Intro- 
duces no  evidence  tending  to  show  it  to  have  been  without  fault  In  supply- 
ing the  mine  w^ith  air,  an  instruction  to  the  jury  Is  proper  which  Is  to  the 
effect  that  the  failure  on  the  part  of  the  defendant  to  provide  and  maintain 
a  sufficient  amount  of  ventilation  in  the  mine  is  negligence  on  its  part. 
Whether,  In  such  a  case,  the  plaintiff  was  guilty  of  contributory  negligence, 
is  for  the  jury. 

Jacohson  v.  Smith,  123  Iowa,  263,  98  N.  W.  773  (1904).  Code,  §2489, 
which  requires  that  safety  gates  shall  be  maintained  at  the  opening  of  a 
shaft.  Is  intended  to  guard  the  opening  and  prevent  an  Involuntary  entrance 
thereto,  and  not  to  prevent  missiles  from  falling  down  the  shaft  There- 
fore, a  miner  injured  by  being  struck  on  the  head  by  such  a  missile  cannot 
recover  damages  under  the  provisions  of  said  section. 

Kansas. 

Bchmalstieg  v.  Leavenworth  Coal  Co.,  65  Kan.  753.  70  Pac.  888,  59  L.  R. 
A.  707  (1902).  Chapter  159,  Laws  1897,  which  makes  It  incumbent  upon 
every  mine  owner,  agent,  lessee  or  operator  of  coal  mines,  to  employ  a  com- 
petent fire  boss,  whose  duties,  as  prescribed  by  the  statute,  are  to  "examine 
every  working  place  every  morning  with  a  safety  lamp  before  miners  or 
other  employes  enter  their  respective  working  places,"  does  not  describe 
the  limit  of  care  to  be  exercised  by  such  mine  owner  or  operator  towards 
employes  engaged  In  working  the  mines.  This  statute  Increases  the  duty 
of  the  owner  or  operator  of  mines  by  requiring  him  to  employ  a  competent 
person  to  look  specially  after  the  condition  of  the  mine,  and  if,  through 
the  negligence  of  such  fire  boss,  one  of  the  employes  is  Injured  by  the  ex- 
plosion of  gas  therein,  the  owner  or  operator  is  liable  In  damages  for  such 
injury. 

Kentucky. 

Ashland  Coal  d  Iron  R.  Co.  v.  Wallace,  101  Ky.  626,  42  S.  W.  744,  43 
S.  W.  207  (1897).  Section  2732  of  the  Kentucky  Statutes,  which  provides 
"that  any  person  employed  In  any  mine  governed  by  this  statute,  who  in- 
tentionally or  willfully  neglects  or  refuses  to  securely  prop  the  roof  of  any 
working-place  under  his  control,  or  neglects  or  refuses  to  obey  any  order 
given  by  any  superintendent  of  the  mine  in  relation  to  the  security  of  that 
part  of  the  bank  where  he  is  at  work."  shall  be  liable  to  a  fine,  was  in- 
tended "to  refer  to  those  persons  actually  engaged  as  miners  In  taking  out 
coal,  and  thereby  removing  the  natural  props  of  the  roof,  and  It  has  no  appll- 
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cation  to  persons  who  are  specially  employed  *  *  *  to  i)erform  duties 
which  had  no  connection  in  any  way  with  the  weakening  or  removal  of 
these  supports."  Failure,  therefore,  on  the  part  of  such  latter  person,  to 
comply  with  such  statute  is  not  evidence  of  contributory  negligence  on 
his  part,  so  as  to  defeat  a  recovery  by  his  administrator  from  the  mine 
owner  on  the  ground  of  negligence  of  the  lntter*s  servants  resulting  in  a 
falling  of  part  of  the  mine,  causing  the  decedent's  death. 

Mo8l€y*3  Adm'r  v.  Black  Diamond  Coal  d  Min.  Co,,  33  Ky.  Law  It 
110, 100  S.  W.  306  (1908).  Section  2731  of  the  Kentucky  Statutes  provides 
in  part:  ".\nd  at  every  mine  operated  by  a  shaft  there  shall  be  provided 
an  approved  safety  catch,  and  a  sufficient  cover  overhead,  on  all  cages 
used  for  lowering  and  hoisting  persons,  and  at  the  top  of  every  shaft  a 
safety  gate  shall  be  provided,  and  an  adequate  brake  shall  be  attached  to 
every  drum  or  machine  used  in  lowering  or  raising  persons  in  all  shafts 
and  slopes."  This  statutory  duty  imposed  uiK)n  mine  owners  is  not  com 
plied  with  by  furnishing  gates  that  cannot  be  closed,  and  a  company  is 
guilty  of  negligence  in  permitting  coal  and  other  material  to  be  placed  aud 
accumulate  around  these  gates  in  such  a  manner  as  to  prevent  them  from 
being  closed.  The  safety  gates  contemplated  by  the  statute  are  gates  so 
arranged  that  they  will  either  automatically  close  themselves  when  opened, 
or  can  easily  be  closed  by  persons  using  them.  To  provide  a  gate  and  then 
permit  it  to  be  and  remain  in  such  a  condition,  for  any  cause,  that  it  can- 
not be  closed,  is  the  same  as  if  no  gate  had  been  provided  or  maintained. 

Curvin  w  OiHmrs,  116  S.  W.  725  (1909).  The  duty  Imposed  by  8  2731 
upon  owners,  agents  and  lessees  of  coal  mines,  to  maintain  proper  ventila- 
tion therein,  cannot  be  delegated  to  some  one  else,  and  such  party  is  liable 
for  Injuries  caused  by  lack  of  ventilation,  whether  the  person  to  whom 
the  obligation  was  delegated  was  an  independent  contractor  or  not,  and 
whether  or  not  he  failed  to  do  the  necessary  brattlcing,  as  privately  agree«l 
between  them. 

Majestic  Collieries  Co,  v,  McCoy,  116  S.  W.  738  (1909).  Code  Supp.  1907 
<W.  Va.),  §  410,  requires  that  the  operator  or  agent  of  a  mine  shall  em- 
ploy a  competent  or  practical  inside  overseer,  a  mine  foreman,  who  shall 
be  an  experienced  coal  miner,  or  any  person  having  five  years  experience 
in  a  coal  mine.  Competency  is  the  only  real  test.  "If  the  foremen  were 
known  to  be  competent,  they  might  be  employed  under  this  statute  without 
reference  to  their  experience ;  but,  if  they  were  not  known  to  be  competent, 
the  employer  might  assume  from  their  having  had  five  years'  experience  in 
coal  mines,  that  they  were  competent  until  the  contrary  was  brought  to 
their  knowledge.  But  if  they  were  known  to  be  incompetent,  their  em- 
ployment was  negligence,  no  matter  what  experience  they  may  have  had." 

'•The  miner  does  not  assume  the  risk,  unless  obviously  perilous,  arising 
from  the  failure  of  the  mine  foreman  to  furnish  the  posts  and  perform  the 
other  duties  Imposed  by  the  statute  for  the  safety  of  the  miners,  and  par- 
ticularly is  this  true  when  such  failure  Is  due  to  the  incompetency  of  the 
mine  foreman.'' 

Smith's  Adm'r  v,  National  Coal  d  Iron  Co,,  117  S.  W.  280  (1909).  St. 
1900,  1 331,  makes  it  unlawful  to  employ  any  child  less  than  fourteen  years 
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old  in  a  mine;  §  66  gives  a  right  of  action  to  one  injured  by  reason  of  st^jh 
violation.  Keld,  (1)  Whether  the  boy  was  hurt  when  at  his  place  In  the 
miue,  or  going  from  or  coming  to  work,  was  immaterial;  (2)  contributory 
negligence  is  a  good  defense. 

Edward' H  AdnCr  v.  Lam,  119  S.  W.  175  (1909).  The  statute  regulating; 
ventilation  of  coal  mines  does  not  contemplate  a  system  of  ventilation  that 
will  keep  the  miners  free  from  negligent  explosions  of  powder  by  the  men 
working  in  an  unskillful  manner;  but,  under  normal  conditions  in  the  mine, 
the  draft  must  be  such  as  will  afford  the  minimum  of  pure  air  stated  in 
the  statute,  and  where  the  miners  violate  the  rules  of  proper  mining,  so 
that  the  means  provided  under  the  statute  for  sufficient  ventilation  in 
proper  mining  are  ineffectual,  the  mine  owner  is  not  liable. 

Missouri. 

Adamtt  r.  Kansas  c(-  Texas  Coal  Co.,  85  Mo.  App.  486  (1000).  I'nder 
§  7076,  Kev.  St.  1889,  requiring  mine  operators  to  furnish,  at  the  request  of 
a  miner,  a  sufficient  supply  of  timber  to  be  used  as  props,  the  operator  is 
Ihible  in  damages  to  a  miner  injured  by  the  failure  to  supply  such  timber 
upon  re(iuest,  unless  the  miner  voluntarily  and  knowingly  places  himself  in 
peril  resulting  therefrom  which  is  open  and  patent  to  the  observation  of 
any  reasonable  man.  But  even  though  the  miner  knows  of  the  operator* i9 
failure  to  furnish  the  props,  if  the  danger  from  lack  of  them  is  not  open 
and  patent  and  does  not  appear  imminent,  the  miner  is  not  barred  from  bis 
right  of  action. 

Poor  v,  Watson,  92  Mo.  App.  89  (1902).  If,  in  an  action  for  damages 
for  negligence,  the  particular  wrongful  acts,  negligence,  or  defaults  com- 
plained of,  nre  provided  against  in  Rev.  St.  1899,  §  8820,  which  provides 
for  a  right  of  action  to  the  widow,  lineal  heirs,  or  adopted  children,  of 
one  killed  by  the  negligence  of  a  mine  owner  or  operator,  and  that  the 
action  must  be  brought  within  one  year,  then  the  provisions  of  that  statute 
must  control,  and  it  ousts  the  general  damage  statute  (§§2865-2866)  from 
application. 

Rev.  St.  3899,  §  8820,  gives  the  sole  sur\ivorship  of  the  right  of  action 
to  the  widow,  if  there  be  one ;  children  can  claim  survivorship  only  in  cases 
where  no  widow  survives  the  deceased,  or,  if  one,  where  she  dies  within 
the  period  limited  for  bringing  the  action. 

The  courts  will  take  judicial  notice  that  coal  mines  generate  gas.  and 
that  therefore  the  expression  in  Rev.  St.  1899,  §  8802,  "all  mines  generat- 
ing gas,"  iucludes  coal  mines.  This  expression  does  not  mean  only  "fire 
damp",  but  all  noxious  gases,  whether  explosive  or  not. 

Barron  r.  Missouri  Lead  d  Zinc  Co,,  172  Mo.  228,  72  S.  W,  534  (1903). 
Rev.  St.  1899,  §  8811,  requiring  operators  of  mines  operated  by  shafts  to 
provide  suitable  means  of  signaling  between  the  bottom  and  the  top  there- 
ofj^and  a  safe  means  of  hoisting  and  lowering  persons  in  a  cage  covered 
with  boiler  iron  and  furnished  with  certain  specified  guides,  brakes,  spring 
catches,  etc.,  was  Intended  for  the  protection  of  persons  being  lowered 
or  hoisted  Ir  the  cage  used  in  the  shaft,  and  there  can  be  no  recovery  under 
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it  for  damages  sustaiaed  by  a  "hoisterman"  at  work  on  top  of  the  ground. 

McDanicls  v,  Royle  Min.  Co.,  110  Mo.  App.  706,  85  S.  W.  679  (1905). 
Under  §  8822,  Rev.  St.  1899,  the  mine  owner  must  furnish  sufficient  timber 
to  properly  secure  the  workings,  under  the  conditions  and  circumstances 
of  the  mine;  it  is  not  sufficient  to  furnish  merely  what  may  be  deemed 
ordinarily  sufficient.  The  term  "properly  secure"  in  the  statute  does  not 
mean  absolutely  safe,  but  "such  security  as  a  reasonable  and  humane 
person  watchful  of  the  almost  constant  peril  to  his  workmen,  would  afford, 
commensurate  with  the  impending  or  threatened  danger.  Extraordinary 
care  is  required  of  the  mine  owner." 

McKinnon  r.  WcHiern  Coal  d  Min.  Co.,  120  Mo.  App.  148,  96  S.  W.  485 
(1906).  Rev.  St,  1899,  §8822,  provides  that  owners,  agents  or  operators 
of  mines,  shall  keep  a  sufficient  supply  of  timber  to  be  used  as  props,  so 
that  workmen  may  at  all  times  be  able  to  properly  shore  the  ceilings,  etc., 
and  that  the  mine  operators  shall  send  down  all  such  props  when  required. 
Held  that  "lequired"  meant  "requested".  The  burden  is  not  upon  the 
owner  to  know  when  props  are  needed  and  to  send  them  down  without 
being  requested,  but  to  have  a  sufficient  supply  of  props  so  that  when  a 
miner  requests  them  he  shall  send  them  at  once.  Moreover,  the  act  is  for 
the  benefit  of  those  laborers  working  at  a  fixed  price  per  bushel,  as  well 
as  those  working  for  wages ;  in  fact  it  is  for  the  benefit  of  all  persons  work- 
ing in  the  mines.  This  case  follows  Wojtylak  v.  Kansas  &  Texas  Conl  Co., 
188  Mo.  260,  87  S.  W.  506,  which  overrules  Bowerman  v.  Lackawanna  Mln. 
Co.,  98  Mo.  App.  308,  71  S.  W.  1062. 

Kirby  r.  Manufacturers'  Coal  d  Coke  Co.,  127  Mo.  App.  588,  lOfi  S.  W. 
i('09  (1907).  To  place  a  shot  in  a  pillar  between  parallel  entries  which  is 
fn)  thin  that  the  shot  when  exploded  cannot  safely  perform  the v duty  re- 
qulrf^  of  it  is  a  violation  of  §8  8823  and  8826,  Rev.  St.  1899.  While  §  8826 
concerning  the  placing  of  shots  is  directed  to  the  miner,  still,  where  the 
pit  boss  knows  that  the  pillar  where  he  directs  the  shot  to  be  placed  is  too 
thin,  the  master  and  not  the  servant  is  negligent,  and  liable  if  injuries 
result,  for  the  miner  is  not  supposed  to  assume  that  the  master  has 
violated  the  law  in  placing  his  entries  too  close,  thereby  making  the  pillar 
too  thin. 

Oklahonia. 

Sans  Bois  Coal  Co.  v.  Janeway,  99  Pac.  153  (1908).  "The  purpose  of  the 
act  of  Congress  of  July  1,  1902,  requiring  the  owners  or  managers  of  every 
mine  to  provide  an  adequate  amount  of  ventilation  and  proper  appliances 
or  machinery  to  force  air  through  such  mine  to  the  face  of  each  and  every 
working  place,  so  as  to  dilute  and  render  harmless,  and  expel  therefrom, 
the  noxious  and  poisonous  gases,  was  to  protect  the  employes  of  such  owners 
or  managers  from  a  well  known  danger  of  their  service,  the  risk  from 
which,  from  the  nature  of  their  employment,  they  were  compelled  to 
assume;  and  although  an  employe  impliedly  waives  a  compliance  with  the 
statute,  and  agrees  to  assume  the  risk  from  defective  appliances  by  con- 
tinuing in  the  service,  a  court  will  not  recognize  or  enforce  such  agreement 
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It  is  true  tbat  the  statute  provides  that  the  violation  thereof  shall  con- 
stitute a  misdemeanor,  and  any  person  convicted  of  such  violation  shall 
pay  a  fine  not  exceeding  $500,  but  the  imposition  of  a  penalty  for  a  viola- 
tion of  the  statute  does  not  exclude  other  means  of  enforcement;  to  permit 
owners  or  managers  of  mines  to  avail  themselves  of  such  assumption  of 
risk  by  their  employes  would  be  in  effect  to  enable  them  to  nullify  a  penal 
statute,  ami  that  is  against  public  policy." 

Pennsylvania. 

Allen  V,  Kingston  Coal  Co,,  212  Pa.  54,  61  Atl.  572  (1905).  The  require- 
ment of  §  10  of  the  act  of  June  2,  1891,  amended  by  the  act  of  April  20, 
1899,  P.  L.  65,  that  all  main  doors  shall  have  an  attendant  "whose  constant 
duty  it  shall  be  to  open  them  for  transportation  and  travel,  and  prevent 
them  from  standing  open  longer  than  is  necessary  for  persons  or  cars  to 
pass  through,"  has  reference  only  to  ventilation,  not  to  the  safety  of  per- 
sons using  the  gangways.  The  plaintiff  in  an  action  for  damages  for  the 
death  of  a  miner  who  was  crushed  in  the  mine  near  the  door  can  get  no 
assistance  from  this  act 

Oulla  V.  Lehigh  Valley  Coal  Co,,  28  Pa.  Super.  Ct  11  (1905).  A  mining  cor- 
poration which  neglects  to  provide  a  guardrail  for  a  dangerous  platform, 
as  provided  by  the  act  of  June  2,  1891,  P.  L.  176,  is  liable  in  damages  for 
the  death  of  an  employe  who  is  killed  while  on  the  platform  in  pursuance  of 
orders  from  the  mine  foreman,  and  while  engaged  in  the  performance  of  his 
work,  and  whose  death  is  the  result  of  the  failure  to  provide  such  rail. 

Baylor  v,  Chartiers  Coal  d  Coke  Co,,  31  Pa.  Super.  Ct  447  (1906).  In  an 
action  against  a  coal  mining  company  to  recover  damages  for  the  death  of 
plaintifTs  husband,  a  miner,  caused  by  an  explosion  of  gas  in  a  bituminous 
coal  mine,  the  case  is  for  the  jury  and  a  verdict  and  judgment  for  plalntifr 
will  be  sustained,  where  the  evidence  shows  that  the  accident  was  due  Co 
the  failure  of  the  mine  foreman  to  close  up  "cut  throughs"  that  first  became 
useless,  and  then  dangerous,  as  the  work  progressed;  that  at  the  time  of 
the  explosion  there  was  absolutely  no  material  on  hand,  as  required  by  law. 
to  enable  the  foreman  or  anyone  else  to  keep  the  ventilating  apparatus  in 
a  condition  necessary  for  the  safety  of  the  miner ;  and  that  such  material 
had  been  asked  for  by  the  foreman  and  promised  by  the  superintendent 
more  than  three  weeks  before,  but  was  not  furnished  until  the  day  after 
the  explosion. 

Lenahan  v,  Pittston  Coal  Min,  Co,,  218  Pa.  311.  67  Atl.  642,  120  Am.  St 
Rep.  885  (1907).  Section  8  of  the  act  of  June  2,  1891.  P.  L.  176,  provides 
that  "No  rerson  under  fifteen  years  of  age  shall  be  appointed  to  oil  the 
machinery."  "After  full  consideration  we  are  unanimously  of  the  opinion 
that  the  legislature,  under  its  police  power,  could  fix  an  age  limit  below 
which  boys  should  not  be  employed,  and  when  the  age  limit  was  so  fixed, 
an  employer  who  violates  the  act  by  engaging  a  boy  under  the  statutory 
age  does  so  at  his  own  risk,  and  if  the  boy  is  Injured  while  engaged  in  th(> 
performance  of  the  prohibited  duties  for  which  he  was  employed,  his  em- 
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ployer  will  be  liable  In  damages  for  Injuries  thus  sustained.  This  ru'.e  Is 
fooDded  on  the  principle  that  when  the  le^slature  definitely  tstabJidliHJ 
an  age  limit  under  which  children  should  not  be  employed,  as  it  had  tno 
power  to  do,  the  Intention  was  to  declare  that  a  child  so  employed  did  no» 
have  the  mature  JudKnient,  experience  and  discretion  nec*e8sary  to  ensap* 
In  that  dangerous  kind  of  work.  A  boy  employed  in  violation  of  the  stalui'? 
is  not  chargeable  with  contributory  negligence  or  with  having  assumcil  th«> 
risks  of  emjiloyment  in  such  occupation." 

Bisko  t\  liraznell  Has  Coal  Co,,  223  Pa.  180,  72  Atl.  504  (KHW).  Act  of 
May  15,  1^)5,  P.  L.  .12,  art.  7,  makes  it  the  duty  of  the  superintendent  <»r 
a  bituminous  coal  mine  to  keep  on  hand  "a  full  supply  of  all  materials  and 
supplies  re(iuiretl  to  presence  the  health  and  safety  of  the  employes  a«< 
ordered  by  the  mine  foreman  and  re<iiilred  by  this  act."  "Tnlws,  lberefori\ 
it  is  made  (o  ai)pear  that  the  mine  foreman  has  made  a  rwiuisltion  for 
materials  on  the  owner  or  superintendent  ami  it  has  lH»en  refuscMl,  or  it  is 
made  to  appear  that  the  owner  or  sui>erintendent  has  failed  'to  ktH^pon  hand 
at  the  mini's'  the  necessary  materials  or  supplies,  there  can  !>e  ni>  basis  for 
a  charge  of  negligence  in  failing  to  furnish  suppliers  untler  the  art  <>f 
assembly  which  will  support  an  acti(»n  against  the  owner  of  the  miiies.  * 
Kven  if  there  was  a  failure  to  kt^ep  the  necessary  materials  on  hand,  thin 
cannot  be  made  the  basis  of  a  recovery  for  personal  injuries  resnltintr  fmiii 
an  explosion  of  gas,  where  it  does  not  appear  that  such  neglect  was  ih" 
cause  of  the  injuric»s. 

Golden  V.  yt.  J(f<Mup  Vunl  Co.,  Ltd.,  227*  Pn.  M'A,  7:\  Atl.  110.'}  (11M»0). 
Where  a  st^itule  nHiuirt*s  the  employment  by  the  (ipenitrtr  of  mines  of  ./ 
certified  foreman  an<l  invwts  such  f<»reman  with  the  iM)wer  to  coin[uH  ^'oin- 
pllance  with  his  dir(M*tions  so  far  us  they  relate  to  the  safety  (»f  the  em- 
ployes in  the  mine,  an  employer  cannot  be  1h»1(1  liable  for  the  niisl;ik(»s  i*v 
inccmiiH^toTKy  of  the  state's  representative 

Lcnahan  r.  CrvMcnit  Coal  Jfiw.  Co.,  225  Pa.  21 S.  74  Atl.  5S  {VXY.)).  In 
an  action  against  a  coal  mining  cimiiMUiy  to  nM-over  damages  for  the  den  hi 
of  a  boy  alleged  to  have  been  causeil  by  failure  to  provide  an  ambulanc'. 
as  requinnl  by  n  of  art.  VII  of  the  act  of  June  2,  ISOl,  P.  I..  17<»,  a  verdict 
and  judgment  f(»r  plaintiff  will  be  sustaine<l  where  there  is  evidence  tlisri 
The  boy  was  injureti  in  the  mine,  after  which  he  was  left  in  the  engi  lo 
house  abo!it  half  an  hour,  then  placed  on  a  stretcher  and  carried  to  his 
home  about  a  mile  away,  that  during  the  journey  the  covering  over  hii.i 
became  wot  and  cold,  and  that  in  the  opinion  of  a  physician  his  death  was 
'*the  conS'Hjuence  of  shock  as  the  result  of  exposure  and  accident." 

Wolcutt  V.  Eric  Coal  d  Coke  Co.,  22(5  Pa.  204,  75  Atl.  107  (IJ)IO).  W'hi  »• 
a  certified  mine  foreman  is  a  fellow-servant  of  the  ml'u;r-«  enjj)io/(Mi  in 
the  mine,  jet  if  the  ccimpany  which  employs  him  makes  'Jim  also  the 
superintendent  of  the  mine,  and  through  his  negligence  the  r(H)f  of  nn 
entry  falls  and  Injures  a  miner,  the  company  will  be  liable  for  his  nr»i:- 
ligence  to  the  person  Injured. 

Dcmpsey  v.  Buck  Run  Coal  Co.,  227  Pa.  571,  70  Atl.  745  (1010).  The 
act  of  June  2,  ISOl,  P.  L.  17(»,  and  its  supplements,  provide  a  complete*  system 

2B  &  A47 


738  THE  LAW  OF  MINES  AND  MINING. 

of  ventilation  applicable  to  all  anthracite  coal  mines  in  the  state.  It  requires 
the  operator  or  superintendent  to  provide,  maintain  and  construct  an  ade- 
quate supply  of  pure  air  for  the  mine,  and  specifically  provides  how  the  mine 
shall  be  ventilated,  and  among  other  things  provides  that  the  operator  or 
superintendent  shall  place  thQ  underground  workings  and  all  that  is  re- 
lated to  the  same  under  the  charge,  control  and  supervision  of  a  com- 
petent person  called  a  mine  foreman.  This  mine  foreman  has  charge  of 
all  matters  pertaining  to  ventilation,  and  the  act  provides  that  no  mine 
shall  be  operated  for  a  longer  period  than  thirty  days  without  the  super- 
vision of  a  mine  foreman. 

It  is  the  duty  of  the  mine  foreman  to  drive  such  headways  as  arc 
necessary  to  ventilate  the  mine,  and  it  is  his,  and  not  the  owners*  duty,  to 
determine  the  necessity  for  another  heading  in  the  breast,  and  to  drive 
the  heading  if  good  ventilation  for  that  part  of  the  mine  requires  it  Wheu 
he  has  placed  a  competent  mine  foreman  in  charge  and  control  of  the  mine, 
the  owner  has  complied  with  the  statutory  injunctions  that  he  should  use 
precaution  for  the  safety  of  the  workmen,  and  he  is  not  responsible  for 
injuries  to  workmen  resulting  from  any  neglect  or  failure  of  the  foreman 
to  properly  conduct  and  circulate  the  air  curr^its  along  the  face  of  the 
working  places  throughout  the  mine. 

"While  the  owner  is  not  responsible  for  the  neglect  of  the  duties  imposed 
by  statute  upon  the  mine  foreman,  the  former  must  nevertheless  'use  every 
precaution  to  insure  the  safety  of  the  workmen.'  If  any  matter  injuriously 
affecting  the  health  or  safety  of  the  men  is  brought  to  his  attention  it  is 
his  duty  to  take  the  pr<^)er  steps  to  correct  it  If  to  the  owner's  knowledge 
the  mine  foreman  or  any  other  employe  is  neglecting  the  performance  of 
his  duties  or  the  mine  is  in  a  condition  which  endangers  the  health  or 
safety  of  the  workmen,  it  is  the  duty  of  the  owner  to  act  promptly  and 
have  the  dangers  to  the  safety  of  the  men  removed;  but  where  the  owner 
is  not  in  default,  he  cannot  be  made  liable  for  the  n^lect  of  duty  imposed 
by  the  statute  upon  another  person.  He  necessarily  must  operate  his 
mine  largely  through  others,  and  when  he  complies  with  the  provisions 
of  the  statutes  enacted  to  protect  his  workmen,  by  employing  competent 
assistants,  he  has  done  all  that  is  required  of  him  and  ought  not  to  be  sub- 
jected to  liabilities  for  which  he  is  not  responsible.' 


tf 


Tennessee. 

Queen  v,  Dayton  Coal  d  Iron  Co,,  95  Tenn.  548,  32  S.  W.  460,  34  L.  R. 
A.  656  (18d5).  The  employment  of  an  infant  in  a  mine  in  violation  of  tho 
statute  forbidding  such  employment  and  declaring  it  a  misdemeanor  (Act 
1881,  c  170  §  10)  constitutes  per  se  such  negligence  as  renders  the  employer 
liable  for  all  injuries  sustained  by  the  Infant  In  the  course  of  the  employ- 
ment This,  however,  does  not  preclude  the  defense  of  contributory  negli- 
gence. 

KnowvUIe  Iron  Co.  v.  Pace,  101  Tenn.  476,  48  S.  W.  232  (1898).  CJhapter 
170,  Acts  1881,  clause  8,  provides  that  the  owners  of  coal  mines  shall 
employ  overseers  to  watch  over  the  ventilating  apparatus,  airways,  and  all 
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things  connected  with  and -appertaining  to  the  safety  of  the  men  at  work 
in  the  mine ;  the  overseers  were  to  examine  the  mine  every  morning  before 
the  miners  entered  In  order  to  ascertain  tliat  the  mine  is  free  from  .all 
danger.  The  duty  of  inspection  imposed  by  this  act  did  not  apply  only 
to  noxious  and  explosive  gases,  but  also  made  it  incumbent  on  them  to 
remove  dust  from  the  mine. 

Ru88€ll  V,  Dayton  Coal  d  Iron  Co.,  109  Tenn.  43,  70  S.  W.  1,  97  Am.  St. 
Hep,  836  (1002).  Where  a  coal  operator  is  guilty  of  a  violation  of  Acts 
1881,  S  7,  lequiring  a  certain  amount  of  ventilation  to  be  furnished  to 
mines,  he  is  liable  in  damages  to  a  miner  injured  thereby,  even  though 
the  accident  was  due  not  only  to  such  violation,  but  also  to  the  concurring 
negligence  of  a  fellow-servant  of  the  plaintiff. 

Beald  V.  Wallace,  109  Tenn.  346,  71  S.  W.  80  (1902).  In  an  action  under 
c.  170,  Acts  1881,  requiring  mine  operators  to  employ  competent  overseers, 
and  requiring  miners  having  charge  of  the  working  places  in  any  mine  to 
keep  the  roof  thereof  properly  propped  and  timbered,  there  can  be  no  re- 
covery by  a  miner,  where  the  mine  operator  employed  a  competent  overseer, 
who  was  not  negligent,  and  the  miner  himself  was  guilty  of  negligence 
which  was  the  proximate  cause  of  the  accident. 

Smith  17.  Dayton  Coal  d  Iron  Co.,  115  Tenn.  543,  92  S.  W.  62  (1905). 
Act  1881,  c.  170,  §  8,  p.  238,  requires  the  owner  or  agent  to  employ  a  competent 
and  practical  mining  boss,  and  prescribes  his  duties.  This  act  is  a  copy 
of  the  Pennsylvania  act  of  1870.  The  duties  imposed  by  it  on  the  mining 
boss  are  not  different  from  those  which  the  employer  was  obliged  to  per- 
form at  common  law,  and  which  he  could  not  delegate  and  thereby  escape 
liability.  The  master  must  provide  a  reasonably  safe  and  permanent  place 
of  work  for  his  employes.  This  duty  cannot  be  delegated  so  as  to  ex- 
onerate the  master  from  liability  for  its  breach.  The  statute  is  not  to 
be  construed  to  change  this  duty.  The  employment  of  a  mining  boss  is, 
therefore,  not  a  defense  to  an  action  for  personal  injuries  caused  by  failure 
to  comply  with  the  statutory  requirement  for  the  safety  of  the  working 
places.  The  general  rule  in  Tennessee  as  to  safe  places  to  work,  and  the 
fellow-servant  doctrine,  being  different  from  that  which  prevails  in  Penn- 
sylvania, the  decisions  of  the  latter  state  construing  this  statute  are  not 
followed. 

Sale  Creek  Coal  d  Coke  Co.  v.  Priddy,  117  Tenn.  168,  96  S.  W.  610  (1906). 
Act  1903,  c.  237,  1 20,  prescribes  the  employment  of  a  certified  mine  fore- 
man and  the  duties  to  be  performed  by  him,  "provided  further  that  said 
mine  foreman  shall  not  be  subject  to  the  control  of  the  operator  or  owner 
in  the  discharge  of  the  duties  required  of  said  mine  foreman  by  this  act.** 
The  act  also  imposes  penalties  upon  the  mine  foreman  for  failure  to  com- 
ply with  its  provisions.  In  view  of  the  fact  that  the  control  of  the  fore- 
man is  taken  away  from  the  owner,  the  latter  is  not  liable  for  Injuries 
that  may  be  caused  by  the  negligence  of  the  foreman. 
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Virginia. 

Black's  Adm'r  v,  Virginia  Portland  Cement  Co.,  106  Va.  121,  55  S.  H.  537 
(1900).  A  mine  boss  is  not  a  fellow-senrant  of  members  of  his  gang  under 
all  circomstanees.  Ttiough  he  is  such  f  el  lew-servant  while  discharging 
duties  affef:ting  the  mere  administration  of  the  work  to  be  done,  he  ia  not 
a  fellow-servant  when  discharging  the  nonassignable  duties  of  the  maatei', 
such  as  that  to  keep  the  quarry  in  a  reasonable  safe  condition. 

The  master  of  a  mine  is  bound  to  keep  the  place  in  which  his  servant 
works  in  a  reasonably  safe  condition  and  to  make  constant  inspection  for 
the  discovery  of  such  facts  as  insi>ection  would  disclose.  If  the  servant 
is  hurt  through  no  fault  of  his  own,  but  the  proximate  cause  was  the  neg- 
ligence of  the  master  in  falling  to  discover  and  correct  dangers  not  patent 
to  the  servant,  the  master  is  liable. 

Washington. 

Orccn  V.  Western  American  Co.,  30  Wash.  87,  70  Pac.  310  (1902).  A 
coal  mine  operator  is  liable  in  damages  to  a  miner  injured  by  the  former's 
violation  of  Ballingor's  Ann.  Codes  &  St.  §  317S,  requirinjif  cojil  mine  oper- 
ators to  keep  a  sufficient  supply  of  timber  for  props  and  to  send  down  int'> 
the  mine  all  such  props  when  required.  In  such  a  case,  the  oi>erator  cannoi 
set  up  as  r  defense  that  the  miner  assumed  the  risk  arising  from  th'? 
failure  to  deliver  such  props,  oven  though  the  miner  knew  of  such  failure. 
The  defen<lant  may,  however,  set  up  as  a  defense  the  contributory  negli- 
gence of  the  plaintiff  if  the  latter  continued  his  work  after  the  danger  was 
so  obvious  and  imminent  that  no  ordinarily  prudent  man  would  assume  th«» 
risk  of  injury  therefrom,  and  such  question  is  one  of  fact  for  the  Jury. 

C::arccki  i.  Scuttle  d  S,  h\  R.  &  Sav.  Co.,  30  Wash.  2SS,  70  Pac.  7.50 
(1902).  Dallinger's  Ann.  Codes  &  St.  §3105,  requiring  coal  mine  operators 
to  provide  a  good  and  sufficient  amount  of  ventilation  In  the  mine,  was 
intended  to  "provide  a  reasonably  safe  place  for  the  men  to  work  in,  ami 
the  ventilation  at  the  working  places  of  the  men  shall  be  such  as  to  main- 
tain them  reasonably  safe  from  dangerous  gases  by  a  good  and  sufficient 
ventilation  of  the  mine.  This  is  a  positive  duty  imposed  on  the  operator 
and  the  owner  of  the  mine,  and  for  the  n^lect  of  this  duty  the  law  holds 
such  operator  or  owner  liable  if  damages  result  therefrom." 

Pachko  V.  Wilkeson  Cool  d  Coke  Co.,  46  Wash.  422,  90  Pac.  4.16  (1907 ,i. 
Where  a  miner  is  killed  or  injured  as  a  result  of  his  employer's  failln'^ 
to  comply  \\ith  a  statutory  requirement,  the  defense  of  assumption  of  rl^k 
cannot  be  inioked. 

West  Virginia. 

Williams  v.  Thackcr  Coal  d  Coke  Co.,  44  W.  Va.  599.  30  S.  E.  107  (ISOs). 
Section  11,  p.  995,  Code  1891,  Append.,  provides  that  the  operator  or  agent 
of  a  coal  mine  shall  employ  a  competent  and  practical  mining  boss,  ami 
prescribes  that  "he  shall  see  that  as  the  miners  advance  their  excavations. 
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proper  breakthroughs  are  made  •  •  *  and  that  all  loose  coal,  slate 
and  rock  overhead  in  the  working  places  and  along  the  haulways  be  re- 
moyed  or  carefully  secured,  so  as  to  prevent  danger  to  persons  employed 
in  such  mines." 

The  operator  having  employed  an  experienced  and  practical  boss,  he 
cannot  be  held  liable  for  the  death  of  an  employe  caused  by  a  fall  of 
rock  from  the  ceiling  of  a  haul  way.  The  above  section  is  copied  from 
the  Pennsylvania  statute,  and  the  decisions  of  the  courts  of  that  state  are 
followed. 

"The  duty  of  the  operator  or  agent  is  to  employ  a  competent  mine  boss 
according  to  the  provisions  of  the  statute,  and  when  he  has  done  so,  he 
has  discharged  his  duty  to  his  employes  in  relation  to  those  duties  which 
the  statute  prescribes  shall  be  performed  by  such  mine  t>oss,  and  the 
operator  or  agent  is  not  liable  for  injuries  arising  from  the  negligence  of 
the  mine  boss,  who  is  not  a  vice-principal,  as  fils  duties  are  not  delegated 
to  him  by  his  employer,  but  are  prescribed  by  statute,  and  he  Is  a  fellow- 
servant,  as  In  case  of  an  injury  to  other  employes  through  his  negligence 
the  master  is  not  responsible." 


APPENDIX. 

UNITED  STATES  STATUTES. 

Enacted  Singe  1897. 

For  statutes  enacted  prior  to  1897,  see  Appendix  to  Vol.  I. 

Be  It  enacted,   etc.,   that   the  proyisions  of   section     Requirement  of  an- 
twenty-three  hundred  and  twenty-four  of  the  Revised  Jbfi  to  daiiSL*oJS?^ 
Statutes  of  the  United  States,  which  require  that  on  by  volunteers  in  the 
each  claim  located  after  the  tenth  day  of  May,  eighteen  Spudsh  War  until  tix 
hundred  and  seventy-two,   and   until   patent  has   been  J"?IJ?^  ♦*'#^«^"*" 
issued  therefor,  not  less  than  one  hundred  dollars'  worth  ^^  **"*  **'  "^**' 
of  labor  shall  be  performed  or  Improvements  made  dur- 
ing each  year,  shall  not  apply   to   claims   or   parts   of 
claims  owned  by  persons  wno  may  enlist  in  the  volunteer 
army  or  navy  of  the  United  States  for  service  in  a  war 
between  this  country  and  Spain,  so  that  no  mining  claim 
or  any  part  thereof  owned  by  such  person  which  has 
been  regularly  located  and  recorded  shall  be  subject  to 
forfeiture  for  nonperfomance  of  the  annual  assessments 
until  six  months  after  such  owner  is  mustered  out  of 
the  service,  or,  if  he  should  not  survive  the  war,  then 
six  months  after  his  death  in  the  service. 

Sec.  2.    That  those  desiring  to  take  advantage  of  this      ^^^  ^^  ^^^^  ^e 
act  shall  file,  or  cause  to  be  filed,  a  notice  in  the  clerk*s  taken  advantage  of. 
office  where  the  location  certificate  of  said  mine  is  re- 
corded before  the  expiration  of  the  assessment  year, 
giving  notice  of  his  enlistment  and  of  his  desire  to  ho^'l 
said  claim  under  this  act. 

Sec.  3.    That  if  any  such  enlisted  soldier  or  sailor  has      Failure  of  oo-owner 
a  co-owner  or  co-owners  in  any  mining  claim,  and  who  of  enlisted  soldier  or 
are  not  in  the  army  or  navy,  and  such  co-owner  or  co-  "u^or  to  do  annual 
owners  fail  to  do  such  a  proportion  of  one  hundred  ^^^' 
dollars*  worth  of  work  per  annum  as  the  interest  of  such 
nonenlisted  person  or  persons  bears  to  the  whole  claim, 
then  such  interest  shall  be  open  to  relocation  by  any 
other  qualified  person  or  persons  by  their    doing    the 
necessary  work  thereon  and  filing  an  affidavit  of  labor 
showing  the  forfeiture  and  that  the  relocators  had  done 
the  annual  work  required  of  such  nonenlisted  persons 
and  succeeded  them  in  right  under  this  act,  which  work 
may  be  done  at  any  time  after  the  expiration  of  the 
assessment  year  and  before  the  former  owners  resume 
work  thereon.     The  work  and  affidavit  aforesaid  shall 
operate  as  a  transfer  of  said  forfeited  interest  from  the 
former  owners  to  said  relocators.     Act  July  2,  1898,  c. 
563  (30  Stat.  651). 

Be  it  enacted,  etc.,  that  all  unoccupied  public  lands  of     Mining  lawi  extend- 
the  United  States  containing  salt  springs,  or  deposits  of  ed  to  saline  lands, 
salt  in  any  form,  and  chiefly  valuable  therefor,  are  hereby 
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Annual  work  on  oA 
rlaiins. 


Description  of  vein 
or  lode  claims. 


Entrymcn  under 
nnninineral  land  laws, 
Bubflequcntly  claaaiilcd 
or  claimed  as  ooal 
lands,  may  receive 
patent  subject  to  res- 
ervation  by  the 
United  States  of  the 
coal,  which  shall  be 
subject  to  disposal  us 
coal  lands. 


declared  to  be  subject  to  location  and  purchase  under  the 
provisions  of  the  law  relating  to  placer  mining  claims: 
Provided,  that  the  same  person  stiall  not  locate  or  enter 
more  than  one  claim  hereunder.  Act  of  Jan.  31,  1901 
(31  Stat.  T45). 

That  where  oil  lands  are  located  under  the  provisions 
of  title  thirty-two,  chapter  six.  Revised  Statutes  of  the 
United  States,  as  placer  mining  claims,  the  annual  as- 
sessment labor  upon  such  claims  may  be  done  upon  any 
one  of  a  group  of  claims  lying  contiguous  and  owned 
by  the  same  person  or  corporation,  not  exceeding  five 
claims  in  all:  Provided,  that  said  labor  will  tend 
to  the  development  or  to  determine  the  oil-bearing 
(*haracter  of  such  contiguous  claims.  Act  of  Feb.  12, 
1903,  c.  548  (32  Stat.  825). 

The  description  of  vein  or  lode  claims  upon  sur- 
veyed lands  shall  designate  the  location  of  the  claims 
with  reference  to  the  lines  of  the  public  survey,  but 
need  not  conform  therewith;  but  where  patents  have 
been  or  shall  be  Issued  for  claims  upon  unsurveyed  lands, 
the  sun'eyors-general,  in  extending  the  public  survey, 
shall  adjust  the  same  to  the  boundaries  of  saM  patented 
claims  so  as  In  no  case  to  Interfere  with  or  change  the 
true  location  of  such  claims  as  they  are  officially  estab- 
lished upon  the  ground.  Where  patents  have  Issued  for 
mineral  lands,  those  lands  only  shall  be  segregated  and 
shall  be  deemed  to  be  patented  which  are  bounded  by 
the  lines  actually  marked,  defined  and  established  upon 
the  ground  by  the  monuments  of  the  official  survey  upon 
which  the  patent  grant  is  based,  and  surveyors-general 
in  executing  subsequent  patent  surveys,  whether  upon 
surveyed  or  unsurveyed  lands,  shall  be  governed  accord- 
ingly. The  said  monuments  shall  at  all  times  constitute 
the  highest  authority  as  to  what  land  is  patented,  and 
in  case  of  any  conflict  between  the  said  monuments  of 
such  imtented  claims  and  the  description  of  said  claims 
in  the  i>a tents  issued  therefor  the  monuments  on  the 
ground  sliall  govern,  and  erroneous  or  inconsistent  de- 
scriptions or  calls  in  the  ptitent  descriptions  shall  give 
way  thereto.  Kev.  St.  2327.  as  amended  by  the  Act  of 
April  28,  1904,  c.  1796  (33  Stat.  545). 

Be  it  enacted,  etc.,  that  any  iierson  who  has  In  good  faith 
loQited,  selected  or  entered  under  the  nonmlneral  land 
laws  of  the  United  States  any  lands  which  subsequently 
are  classified,  claimed  or  reported  as  being  valuable  for 
coal,  may.  If  he  shall  so  elect,  and  upon  making  satisfac- 
tory proof  of  compliance  with  the  laws  under  which  such 
lands  are  claimed,  receive  a  patent  therefor,  which 
shall  contain  a  reservation  to  the  United  States  of  all 
coal  in  said  lands,  and  the  right  to  prospect  for,  mine, 
and  remove  the  same.  The  coal  deposits  in  such  lands 
shall  be  subject  to  disposal  by  the  United  States  in  ac- 
cordance with  the  provisions  of  the  coal  land  laws  In 
force  at  the  time  of  such  disposal,  but  no  person  shall 
enter  upon  said  lands  to  prospect  for,  or  mine  and  re- 
move coal  therefrom,  without  previous  consent  of  the 
owner  under  such  patent,  except  upon  such  conditions  as 
to  security  for  and  payment  of  all  damages  to  such 
owner  caused  thereby  as  may  be  determined  by  a  court 
of  competent  Jurisdiction:   Provided,    that    the    owner 
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under  such  patent  shall  have  the  right  to  mine  coal  for 
use  on  the  land  for  domeetic  purposes  prior  to  the  dis- 
posal by  the  United  States  of  the  coal  deposit :  Provided 
further,  that  nothing  herein  contained  shall  be  held  to 
atfect  or  abridge  the  right  of  any  locator,  selector,  or 
entryman  to  a  hearing  for  the  purpose  of  determining 
the  character  of  the  land  located,  selected,  or  entered 
by  him.  Such  locator,  selector,  or  entryman  who  has 
heretofore  made  or  shall  hereafter  make  final  proof 
showing  good  faith  and  satisfactory  compliance  with  the 
law  under  which  his  land  is  claimed,  shall  be  entitled 
to  a  patent  without  reservation  unless  at  the  time  of 
such  final  proof  and  entry  it  shall  be  shown  that  the 
land  is  chiefly  valuable  for  coal.  Act  March  3,  1900,  c. 
270  (35  Stat.  844). 

Be  it  enacted,  etc.,  that  from  and  after  the  passage  of  ♦o^rri<mUurai'"^nr* 
tMs  act  unrcniervetl  public  lands  of  the  United  States,  with*'^"rGiereation'^  of 
exclusive  of  Alaska,  which  have  been  withdrawn  or  the  ooai  to  the  Unitcii 
classified  as  coal  lands,  or  are  valuable  for  coal,  shall  states. 
be  subject  to  appropriate  entry  under  the  homestead 
laws  by  actual  settlers  only,  the  desert-land  law,  to 
selection  under  section  four  of  the  act  approve<l 
August  eighteenth,  eighteen  hundred  and  ninety-four, 
known  as  the  Carey  Act,  and  to  withdrawal  under  the 
act  approved  June  seventeenth,  nineteen  hundred  and 
two,  known  as  the  Reclamation  Act,  whenever  such 
entry,  selection,  or  withdrawal  shall  be  made  with  a 
view  of  obtaining  or  |»assing  title,  with  n  reservation  to 
the  United  States  of  the  coal  in  such  lands,  and  of  the 
right  to  prospect  for,  mine,  and  remove  the  sahie.'  But 
no  desert  entry  made  under  the  provisions  of  this  act 
shall  contain  more  than  one  hundred  and  sixty  acres, 
and  all  homestead  entries  made  hereunder  shall  be  sub- 
ject to  the  conditions,  as  to  residence  and  cultivation,  of 
entries  under  the  act  approved  February  nineteenth, 
nineteen  hundred  and  nine,  entitled  ''An  act  to  provide 
for  an  enlarged  homestead:**  Provided,  that  those  who 
have  initiated  nonmineral  entries,  selections,  or  locations 
in  good  faith,  prior  to  the  passage  of  this  act.  on  lands 
withdraw^n  or  classified  as  coal  lands,  may  i>erfect  the 
same  under  the  provisions  of  the  laws  under  which  said 
entries  were  made,  but  shall  receive  the  limited  patent 
provided  for  in  this  act. 

Sec.  2.  Tluit  any  i>erson  desiring  to  make  entry  under 
the  homestead  laws  or  the  desert-land  law,  any  state 
desiring  to  make  selection  under  section  four  of  the 
act  of  August  eighteenth,  eighteen  hundred  and  ninety- 
four,  known  as  the  Carey  Act,  and  the  secretary  of  the 
Intertor  in  withdrawing  under  the  Reclamation  Act  lands 
classified  as  coal  lands,  or  valuable  for  coal,  with  a  view 
of  securing  or  passing  title  to  the  same  in  accordance 
with  the  provisions  of  said  acts,  shall  state  in  the  appli- 
cation for  entry,  selection,  or  notice  of  withdrawal,  that 
the  same  is  made  in  accordance  with  and  subject  to  the 
provisions  and  reservations  of  this  act. 

Sec.  3.     That    upon    satisfactory    proof   of    full    com-      ^<'"'^^"    1*"'^"   *" 
pliance  with   the  provisions  of  the  laws  under  which  ?;{ry     i,nXr''^Vo-t 
entry  is  made,  and  of  this  act,  the  entryman  shall  be  Land  Lawi. 
entitled  to  a  patent  to  the  land  entered  by  him,  wliich 
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patent  shall  contain  a  reservation  to  the  United  States 
of  all  coal  in  the  lands  so  patented,  together  with  the 
right  to  prospect  for,  mine,  and  remoye  the  same.  The 
coal  deposits  in  such  lands  shall  be  subject  to  disposal 
by  the  United  States  in  accordance  with  the  provisions 
of  the  coal-land  laws  in  force  at  .the  time  of  such  dis- 
posal. Any  person  qualified  to  acquire  coftl  deposits  or 
the  right  to  mine  and  remove  the  coal  under  the  laws 
of  the  United  States  shall  have  the  right,  at  all  times, 
to  enter  upon  the  lands  selected,  entered,  or  patented, 
as  provided  by  this  act,  for  the  purpose  of  prospecting 
for  coal  thereon  upon  the  approval  of  the  secretary  of 
the  interior  of  a  l)ond  or  undertaking  to  be  filed  with 
him  as  security  for  the  payment  of  all  damages  to  the 
crops  and  Improvements  on  such  lauds  by  reason  of  such 
prospecting.  Any  person  who  has  acquired  from  the 
I'nited  States  the  coal  deposits  in  any  such  land,  or  the 
right  to  mine  or  remove  the  same,  may  re-enter  and 
occupy  so  much  of  the  surface  thereof  as  may  be  required 
for  all  purposes  reasonably  Incident  to  the  mining  and  re- 
moval of  the  coal  therefrom,  and  mine  and  remove  the 
coal,  upon  payment  of  the  damages  caused  thereby  to 
the  owner  thereof,  or  upon  giving  a  good  and  sutficlent 
bond  or  undertaking  in  an  action  instituted  in  any  com- 
petent court  to  ascertain  and  fix  said  damages :  Provided, 
that  the  owner  under  such  limited  patent  shall  have  the 
right  to  mine  coal  for  use  upon  the  land  for  domestic 
purposes  at  any  time  prior  to  the  disposal  by  the  United 
States  of  the  coal  deposits:  Provided  further,  that 
nothing  herein  contained  shall  be  held  to  deny  or 
abridge  the  right  to  present  and  have  prompt  considera- 
tion of  applications  to  locate,  enter,  or  select,  under  the 
land  laws  of  the  United  States,  lands  which  have  been 
classified  as  coal  lands  with  a  view  of  disproving  such 
classification  and  securing  a  patent  without  reservation. 
Act,  June  22,  1910  (36  Stat.  L.,  583). 

Be  it  enacted  etc.,  that  In  the  district  of  Alaska  ad- 
verse claims  authorized  and  provided  for  in  sections 
twenty-three  hundred  and  tw«ity-five  and  twenty-three 
hundred  and  twenty-six.  United  States  Revised  Statutes, 
may  be  filed  at  any  time  during  the  sixty-days  period 
of  publication  or  within  eight  montlis  thereafter,  and 
the  adverse  suits  authorized  and  provided  for  in  section 
twenty- three  hundred  and  twenty-six.  United  States  Re- 
vised Statutes,  may  be  instituted  at  any  time  within 
sixty  days  after  the  filing  of  said  claims  in  the  local  land 
oflice.    Act  July  7,  1910. 


An  Act  Making  Further  Provisions  for  a  Civil  Gov- 
ernment FOR  Alaska,  and  for  Other  Purposes. 


Wlut  recorded. 


Sec.  15.  The  respective  recorders  shall,  upon  the  pay- 
ment of  the  fees  for  the  same  prescribed  by  the  attorney 
general,  record  separately,  in  large  and  well  bound 
separate  books,  in  fair  hand: 

First.  Deeds,  grants,  transfers,  contracts  to  sell  or 
convey  real  estate  and  mortgages  of  real  estate,  releases 
of  mortgages,  powers  of  attorney,  leases  which  have  been 
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ackiK>w]edged    or    proved,     mortgages     upon    personal 

property ; 

****** 

Ninth.  Affidavits  of  annual  work  done  on  mining 
claims ; 

Tenth.  Notices  of  mining  location  and  declaratory 
statements ; 

Eleventh.  Such  other  writings  as  are  required  or 
permitted  by  law  to  be  recorded,  including  the  liens  of 
mechanics,  laborers  and  others:  Provided,  notices  of 
location  of  mining  claims  shall  be  filed  for  record  within 
ninety  days  from  the  date  of  the  discovery  of  the  claim 
described  In  the  notice,  and  all  instruments  shall  be  re- 
corded tn  the  recording  district  in  which  the  proi)erfy 
or  subject-matter  affected  by  the  instrument  is  situated, 
and  where  the  proi)erty  or  subject-matter  is  not  situated 
in  any  established  recording  district,  the  iustnimeiU 
affecting  the  same  shall  be  recorded  in  the  office  of  the 
clerk  of  the  division  of  the  court  having  supervision  over 
the  recording  division  in  which  such  property  or  subject- 
matter  is  situated. 


Mining  claimg. 


Where    instrumenti 
recorded. 


♦  ♦  ♦  ♦  Provided,  miners  in  any  organized  mining 
district  may  make  rules  and  regulations  governing  the 
recording  of  notices  of  location  of  mining  claims,  water 
rights,  flumes  and  ditches,  mill  sites  and  affidavits  of 
labor,  not  in  conflict  with  this  act  or  the  general  laws 
of  the  United  States;  and  nothing  in  this  act  shall  be 
construed  so  as  to  prevent  the  miners  in  any  regularly 
organized  mining  district  not  within  any  recording 
district  established  by  the  court  from  electing  their  own 
mining  recorder  to  act  as  such  until  a  recorder  therefor 
is  appointed  by  the  court:  Provided  further,  all 
records  heretofore  regularly  made  by  the  United  States 
commissioner  at  Dyea,  Skagway,  and  the  recorder  at 
Douglas  City,  not  in  conflict  with  any  records  regularly 
made  with  the  I-nited  States  commissioner  at  Juneau, 
are  hereby  legalized.  And  all  records  heretofore  made 
in  good  faith  in  any  regularly  organized  mining  district 
are  hereby  made  public  records,  and  the  same  shall  be 
delivered  to  the  recorder  for  the  recording  district  in- 
cluding such  mining  district  within  six  months  from  the 
passage  of  this  act 

Sec.  26.  The  laws  of  the  United  States  relating  to 
mining  claims,  mineral  locations,  and  rights  incident 
thereto,  are  hereby  extended  to  the  district  of  Alaska: 
Provided,  that  subject  only  to  such  general  limitations  a» 
may  be  necesisary  to  exempt  navigation  from  artificial 
obstructions,  all  land  and  shoal  water  between  low  and 
mean  high  tide  on  the  shores,  bays,  and  inlets  of  Bering 
Sea,  within  the  jurisdiction  of  the  United  States,  shall 
be  subject  to  explorations  and  mining  for  gold  and 
other  precious  metals  by  citizens  of  the  United  States, 
or  persons  who  have  legally  declared  their  intentions 
to  l>ecome  such,  under  such  reasonable  rules  and  regula- 
tions as  the  miners  in  organized  mining  districts  may 
have  heretofore  made  or  may  hereafter  make  governing 
the  temporary  possession  thereof  for  exploration  and 
mining  purposes  until  otherwise  provided  by  law:  Pro- 
vided further,  that  the  rules  and  regulations  establlshetl 


Minen'  regulations 
for  recording,  etc. ; 
recorder. 


Records     at     Djroj, 
etc.,  legalized. 


Mining  lawi. 


Gold,    etc      Enlo- 
ratlona  on  Bering  Sea. 


Minen'  rei^uiationa. 


Not  to  conflict  with 
federal  laws. 


748  THE  LAW  OF  MINES  AND  MINING. 

by  the  miners  shall  not  be  In  conflict  with  the  mining 
laws  of  the  United  Htates;  and  no  exclusive  permits 
shall  be  granted  by  the  secretary  of  war  authorizing 
any  person  or  persons,  corporation,  or  company,  to  ex- 
cavate or  mine  under  any  of  said  waters  below  low  tide. 
ExciiwiTc  permiti  Hnd  If  siich  exclusive  permit  has  been  granted  it  is  here- 
to mine  Toid,  etc.       i»j»  revokeil  and  declared  null  and  void;  but  cltlsens  of 

the  United  States  or  persons  who  have  legally  declared 
their  intention  to  l>ecome  such  shall  have  the  right  to 
dredge  and  mine  for  gold  or  other  precious  metalB  Jo 
Haid  waters,  below  low  tide,  subject  to  such  rules  and 
regulations  as  the     secretary  of  war  may  prescribe  for 
the  preservation  of  order  and  the  protection  of  the  In- 
terests of  (xmimerce.     Such  rules  and  regulations  shall 
not.  however,  deprive  miners  on  the  beach  of  the  right 
hereby  given  to  dump  tailings  Into  or  pump  from  the 
sea  opposite  their  claims,  except  where  such  dumping 
profiBioD  i«8erving  ^^'o^ld  actually  obstruct  navigation;  and  the  reservation 
roadway,  etc.,  not  to  <>f  a  roadway  sixty  feet  wide,  under  the  tenth  section 
apply.     Vol.   80,   p.  of   the  act  of  May   fourteenth,   eighteen   hundred  and 
*^^  ninety-eight,  entitled  "An  act  extending^  the  homestead 

laws  and  providing  for  rij^ht  of  way  for  railroads  in  the 
district  of  Alaska,  and  for  other  purposes,"  shall  not 
apply  to  minenil  lands  or  town  sites.  Act  June  6,  1900 
(31  Stat.  3214530). 
rotation  of  coal  B©  It  euacted,  etc..  that  any  person  or  association  of  per- 
i:ir.(js  in  Aiafna  SOUS  qualified  to  make  entry  under  the  coal  land  laws  of 

(he  United  States,  who  shall  have  o|)ened  or  Improved  a 
<-<>al  mine  or  coal  mines,  on  any  of  the  unsurveyed 
public  lands  of  the  Ignited  States  in  the  district  of 
Alaska,  may  locate  the  lands  upon  which  such  mine 
or  mines  are  situated,  in  rectangular  tracts  containing 
forty,  eighty,  or  one  hundred  and  sixty  acres,  with 
north  and  south  boundary  lines  run  according  to  the 
(rue  meridian,  by  marking  the  four  corners  thereof 
ulth  permanent  monuments,  so  that  the  lK)undarles 
(hereof  may  be  readily  and  easily  traced.  And  all  such 
locators  shall,  within  one  year  from  the  passage  of  this 
act,  or  within  one  year  from  making  such  location,  file 
for  record  in  the  recording  district,  and  with  the  register 
and  receiver  of  the  land  district  in  which  the  lands  are 
located  or  situated,  a  notice  containing  the  name  or 
names  of  the  locator  or  locators,  the  date  of  the  location, 
the  description  of  the  lands  located,  and  a  reference 
to  such  uatunil  objects  or  itermanent  monuments  as  will 
readily  identify  the  same. 
Proccedirjr«  to  oh  Sec».  2.  Tbat  such  locator  or  locators,  or  their  assign**, 
tain  patent  ^vho  are  citizens  of  the  I'nited  States,  shall  receive  a 

imtent  to  the  lands  locateil  by  presenting,  at  any  time 
within  three  years  from  the  date  of  such  notice,  to  the 
register  and  receiver  of  the  land  district  in  which  the 
lands  so  located  are  situated,  an  application  there- 
for, accomimnied  by  a  certified  cc^y  of  a  plat  of  sur- 
vey and  field  notes  thereof,  made  by  a  United  States 
deputy  surveyor  or  a  United  States  mineral  surveyor 
duly  approved  by  the  surveyor  general  for  the  dist- 
rict of  Alaska,  and  a  payment  of  the  sum  of  ten  dollars 
per  acre  for  the  lands  applied  for;  but  no  such 
application   shall   be  allowed  until   after  the  applicant 
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has  caused  a  notice  of  the  presentation  thereof,  em- 
bracing a  description  of  the  lands,  to  have  been  pub- 
lished in  a  newspaper  in  the  district  of  Alaska  published 
nearest  the  location  of  the  premises  for  a  period  of 
sixty  days,  and  shall  have  caused  copies  of  such  notice, 
together  wltli  a  certified  copy  of  the  official  plat  of  sur- 
vey, to  have  been  kept  posted  in  a  conspicuous  place 
upon  the  land  applied  for  and  In  the  land  office  for  the 
district  In  which  the  lands  are  located  for  a  like  period, 
and  until  after  he  shall  have  furnished  proof  of  such 
publication  and  posting,  and  such  other  proof  as  is  re^ 
quired  by  the  coal  land  laws:  Provided,  that  nothing 
herein  contained  shall  be  so  construed  as  to  authorize 
entries  to  be  made  or  title  to  be  acquired  to  the  shore 
of  any  navigable  waters  within  said  district. 

Sec.  3.  That  during  such  period  of  posting  and  pub- 
lication, or  within  six  months  thereafter,  any  person  or 
association  of  persons  having  or  asserting  any  adverse 
interest  or  claim  to  the  tract  of  land,  or  any  pari  thereof 
sought  to  l>e  purchaseil.  shall  file  in  the  land  office  where 
such  application  is  pending,  under  oath,  an  adverse 
claim,  setting  forth  the  nature  and  extent  thereof,  and 
such  adverse  claimant  shall,  within  sixty  days  after  the 
filing  of  such  adverne  claim,  begin  an  action  to  quiet  tith* 
in  a  court  of  competent  jurisdiction  within  the  district 
of  Alaska,  and  thereafter  no  luitent  shall  issue  for  such 
claim  until  the  final  adjudication  of  the  rights  of  the 
parties,  and  such  patent  shall  then  be  issued  in  cou- 
foriqity  with  the  fliml  decree  of  such  court  therein. 

Sec.  4.  Tliat  all  the  provisions  of  the  coal  land 
laws  of  the  United  States  not  in  conflict  with  the  provi- 
sions of  tJiis  act  shall  continue  and  be  in  full  force  in 
the  dislrict  of  Alaska.  Act  April  2S,  1J)04,  c.  1772  (3:i 
Stat.  525). 

He  it  ouactHl,  etc..  that  during  each  year  and  until  pat- 
ent has  been  issuetl  therefor,  at  least  one  hundred  dollars* 
worth  of  lalM)r  shall  be  performetl  or  iHjprovements  nwuh* 
on,  or  for  the  lieneflt  or  develoiinieut  of.  in  accordance  with 
existing  law,  each  mining  claim  in  the  district  of  Alaska 
heretofore  or  heretifter  locatetl.  And  the  locator  or  owner 
of  such  claim  or  some  other  person  having  knowleilgi* 
of  the  facts  may  also  make  and  tile  with  the  said  re- 
corder of  the  district  in  which  the  claims  shall  be  situate 
an  affidavit  showing  the  performance  of  lal>or  or  making 
of  improvements  to  the  amount  of  one  hundred  dollars 
as  aforesaid  and  s|>eclfying  the  clmnicter  and  extent 
of  such  work.  Such  affi(hivit  shall  set  forth  the  follow- 
ing: First,  the  name  or  number  of  the  ndning  claims 
and  where  situate<l;  second,  the  number  of  days'  work 
done  and  the  character  and  value  of  the  imi>rovements 
placetl  thereon;  third,  the  date  of  the  performance  of 
such  labor  and  of  making  improvements;  fourth,  at 
whose  instance  the  work  was  done  or  the  improvements 
made;  fifth,  the  actual  amoimt  paid  for  work  and  im- 
provement, and  by  whom  paid  when  the  same  was  not 
done  by  the  owner.  Such  affidavit  shall  be  prima 
facie  evidence  of  the  perfonnance  of  such  work  or  mak- 
ing of  such  improvements,  but  if  such  affidavits  l>e  not  '»'  ^^"'"k,  ptc 
filed  within  the  time  fixed  by  this  act,  the  burden  of 
proof  shall  be  upon  the  claimant  to  establish  the  per- 
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formauce  of  such  annual  work  and  Improvements.  And 
upon  failure  of  the  locator  or  owner  of  any  such  claim 
to  comply  with  the  provisions  of  this  act,  as  tx>  perform- 
ance of  work  and  improvements,  such  claim  shall  be- 
come forfeited  and  open  to  location  by  others  as  if  no 
location  of  the  same  had  ever  been  made.  The  affidavits 
required  hereby  may  be  made  before  any  officer  author- 
ized to  administer  oaths,  and  the  provisions  of  sections 
fifty- three  hundred  and  ninety-two  and  fifty -three  hund- 
red and  ninety-three  of  the  Revised  Statutes  are  here- 
by extended  to  such  affidavits.  Said  affidavits  shall  be 
filed  not  later  than  ninety  days  after  the  close  of  the 
year  in  which  such  work  is  performed. 

Sec.  2.  That  the  recorders  for  the  several  divisions 
or  districts  of  Alaska  shall  collect  the  sum  of  one  dollar 
and  fifty  cents  as  a  fee  for  tiie  filing,  recording,  and 
indexing  said  annual  proofs  of  work  and  improvements 
for  each  claim  so  recorded.  Act  March  2,  1907,  a  2559 
(35  Stat.  1243). 

Be  it  enacted,  etc.,  that  all  persons,  their  heirs  or 
assigns,  who  have  in  good  faith  personally  or  by  an  at- 
torney in  fact  made  locations  of  coal  land  in  the  Terri- 
tory of  Alaska  in  their  own  Interest,  prior  to  November 
twelfth,  nineteen  hundred  and  six,  or  in  accordance  with 
circular  of  instructions  issued  by  the  secretary  of  the  in- 
terior May  sixteenth,  nineteen  hundred  and  seven,  may 
consolidate  their  said  claims  or  locations  by  including 
in  a  single  claim,  location  or  purchase  not  to  exceed  two 
thousand  five  hundred  and  sixty  acres  of  contiguous 
lands,  not  exceeding  in  length  twice  the  width  of  the 
tract  thus  consolidated,  and  for  this  purpose  such  per- 
sons, their  heirs  or  assigns,  may  form  associations  or  cor- 
porations who  may  perfect  entry  of  and  acquire  title  to 
E^uch  iands  in  accordance  with  the  other  provisions  of 
law  under  which  said  locations  were  originally  made: 
Provided,  that  no  corporation  shall  be  permitted  to  con- 
solidate its  claims  under  this  act  unless  seventy-five  per 
centum  of  Its  stock  shall  be  held  by  persons  qualified  to 
enter  coal  lands  in  Alaska. 

Sec.  2.  That  the  United  States  shall,  at  all  times, 
have  the  preference  right  to  purchase  so  much  of  the 
)>roduct  of  any  mine  or  mines  opened  upon  the  lands  sold 
under  the  provisions  of  this  act  as  may  be  necessary  for 
the  use  of  the  army  and  navy,  and  at  such  reasonable 
and  remunerative  price  as  may  be  fixed  by  the  president ; 
but  the  producers  of  any  coal  so  purchased  who  may  be 
dissatisfied  with  the  price  thus  fix:ed  shall  have  the  right 
to  prosecute  suits  against  the  United  States  in  the  court 
of  claims  for  the  recovery  of  any  additional  sum  or  sums 
they  may  claim  as  Justly  due  upon  such  purchase. 

Sec.  3.  That  if  any  of  the  lands  or  deposits  purchased 
under  the  provisions  of  this  act  shall  be  owned,  leased, 
trusteed,  possessed  or  controlled  by  any  device  per- 
manently, temporarily,  directly,  indirectly,  tacitly,  or  in 
any  manner  whatsoever,  so  that  they  form  part  of,  or 
in  any  way  eflfect  any  combination,  or  are  in  anywise  con- 
trolled by  any  combination  In  the  form  of  an  unlawful 
trust,  or  form  the  subject  of  any  contract  or  conspiracy 
in  restraint  of  trade  in  the  mining  or  selling  of  coal,  or 
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of  any  holding  of  sucb  lands  by  any  individual,  partner- 
ship, association,  corporation,  mortgage,  stock  ownership, 
or  control.  In  excess  of  two  thousand  five  hundred  and 
sixty  acres  in  the  district  of  Alaska,  the  title  thereto 
shall  l>e  forfeited  to  the  United  States  by  proceedings  in- 
stituted by  the  attorney  general  of  the  United  States  in 
the  courts  for  that  purpose." 

Sec.  4.  That  every  jmtent  issued  under  this  act  shall 
expressly  recite  the  terms  and  conditions  prescribed  in 
sections  two  and  three  hereof.  Act  May  28,  1908,  c.  211 
(35  Stat.  424). 

Timber  Rights. 


That  the  secretary  of  the  interior,  under  such  rules 
and  regulations  as  he  may  prescribe,  may  cause  to  be 
appraised  the  timber  or  any  part  thereof  upon  public 
lands  in  tll^  District  of  Alaska,  and  may  from  time  to 
time  sell  so  much  thereof,  as  he  may  deem  proper  for 
not  less  than  the  appraised  value  thereof,  in  such  quan- 
tities to  each  purchaser  as  he  shall  prescribe,  to  be  used 
in  the  District  of  Alaska,  but  not  for  export  therefrom. 
And  such  sales  shall  at  all  times  be  limited  to  actual 
necessities  for  consumption  in  the  district  from  year  to 
year,  and  payments  for  such  timber  shall  be  made  to  the 
receiver  of  public  moneys  of  the  local  land  office  of  the 
land  district  ih  which  said  timber  may  be  sold  under 
such  rules  and  regulations  as  the  secretary  of  the  interior 
may  prescribe,  and  the  moneys  arising  therefrom  shall 
be  accounted  for  by  the  receiver  of  such  land  office  to  the 
commissioner  of  the  general  land  office  in  a  separate 
account,  and  shall  be  covered  into  the  treasury.  The  sec- 
retary of  the  Interior  may  permit,  under  regulations  to  be 
prescribed  by  him,  the  use  of  timber  found  upon  the  pub- 
lic lands  in  said  District  of  Alaska  by  actual  settlers, 
residents,  individual  miners,  and  prospectors  for  min- 
erals, for  firewood,  fencing,  buildings,  mining,  prospect- 
ing, and  for  domestic  purposes,  as  may  actually  be 
needed  by  such  persons  for  such  purposes.  Act  May  14, 
1898,  c.  299,  sec.  11  (30  Stat.  414). 

That  section  eight  of  an  act  entitled  "An  Act  to  repeal 
the  timber  culture  laws,  and  for  other  purposes,"  ap- 
proved March  third,  eighteen  hundred  and  ninety-one, 
bo,  and  the  same  is  hereby,  amended  as  follows : 

That  it  shall  be  lawful  for  the  secretary  of  the  interior 
to  grant  permits,  under  the  provisions  of  the  eighth  sec- 
tion of  the  Act  of  March  third,  eighteen  hundred  and 
ninety-one,  to  citizens  of  Idaho  and  Wyoming  to  cut 
timber  in  the  state  of  Wyoming  west  of  the  continental 
divide,  on  the  Snake  River  |ind  its  tributaries  to  the 
boundary  line  of  Idaho  for  agricultural,  mining,  or  other 
domestic  purposes,  and  to  remove  the  timber  so  cut  to 
the  state  of  Idaho.  Act  July  1,  1898,  c.  546,  sec.  1  (30 
Stat.  618). 
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LAND  OFFICE  REGULATIONS. 


Nature  and  Exteict  of  Minimo  Claims. 

1.  Mining  claims  are  of  two  distinct  classes :  Lode  claims  and  placers. 

Lode  Claims. 

2.  Tlie  status  of  lode  claims  locate<l  or  patented  previous  to  the  lOtii 
day  of  May,  1S72,  is  not  changed  with  regard  to  their  extent  along  the 
lode  or  width  of  surfac^e;  but  the  claim  is  enlarged,  by  sections  2322  and 
2328,  by  investing  the  locator,  his  heirs  or  assigns,  with  the  right  to  follow, 
upon  the  conditions  stated  therein,  all  veins,  kKles  or  ledges,  the  top  or 
apex  of  wliich  lies  Inside  of  the  surface  lines  of  his  claim. 

3.  It  is  to  be  distinctly  understootl,  however,  that  the  law  limits  tho 
possessory  right  to  veins,  lodes,  or  ledges,  other  than  the  one  named  In 
the  original  Iwation,  to  such  as  were  not  adversely  claimed  on  May  10, 
1872,  and  that,  where  such  other  vein  or  ledge  was  so  adversely  claimed 
at  that  date,  the  right  of  the  jiarty  so  adversely  claiming  is  in  no  way  Im 
paired  by  the  provisions  of  the  Kevlsed  Statutes. 

4.  From  and  after  the  10th  of  May,  1S72,  any  iierson  who  la  a  citizen 
of  the  United  States,  or  who  has  declaretl  his  intention  to  be<*ome  a  citizen, 
may  locate,  reconi.  and  hold  a  mining  claim  of  fifteen  hundred  linear 
feet  along  the  coui"se  of  any  mineral  vein  or  lode  subje<rt  to  locjitlon;  or 
an  association  of  persons,  severally  qualified  as  above,  may  mal;e  joint 
location  of  sucli  claim  of  fifteen  hnndretl  fo**t,  but  In  no  event  can  a 
location  of  a  vein  ov  lode  made  after  the  IQth  day  of  May,  li<72,  excee<l 
fifteen  luindre<l  feet  along  the  course  thereof,  whatever  may  be  the  nuni- 
ber  of  persons  composing  the  association. 

5:  With  regard  to  Uie  extent  of  surface  ground  adjoining  a  vein  or  lode, 
and  claimed  for  the  convenient  working  thereof,  the  Revised  Statutes  pro- 
vide that  the  lateral  extent  of  hx-ations  of  veins  or  Imles  made  after  May 
10,  1872,  shall  In  no  cj\se  exceed  three  hundre<l  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  and  that  no  such  surface  rights  shall 
tie  limite<i  by  any  mining  regulations  to  less  than  twenty-five  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface  except  where  adverse  rightM 
existing  on  the  10th  of  May,  1872.  may  render  such  limitation  necessary; 
the  end"  lines  of  such  claims  to  be  in  all  cases  parallel  to  «ich  other.  Said 
lateral  mesisurements  cannot  extend  lieyimd  three  hundred  feet  on  either 
side  of  the  middle  of  the  vein  at  the  surface,  or  such  distance  as  is  allowed 
by  local  laws.  For  example:  4(X)  feet  ciinnot  be  taken  on  one  side  and  200 
feet  on  the  other.  If,  however,  300  feet  on  each  side  are  allowed,  and  by 
reason  of  prior  claims  but  100  feet  can  be  taken  on  one  side,  the  locator 
will  not  be  restricted  to  less  than  300  feet  on  the  other  side;  and  when 
the  locator  does  not  deterndne  by  exploration  where  the  middle  of  the 
vein  at  the  surface  is,  his  discovery  shaft  must  be  assimied  to  mark  such 
point. 

6.  By  the  foregoing  it  will  be  perceived  that  no  lode  claim  located  after 
the  10th  of  May,  1872,  can  excee<i  a  parallelogram  fifteen  hundred  feet 
in  length  by  six  hundred  feet  in  width,  but  whether  surface  ground  of  that 
width  can  be  taken  depends  upon  the  local  regulations  or  state  or  terri- 
torial laws  In  force  in  the  several  mining  districts;  and  that  no  such  local 
regulations  or  state  or  territorial  laws  shall  limit  a  vein  or  lode  clal-n 
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to  lees  than  fifteen  hundred  feet  alon^  the  course  thereof,  whether  the 
location  Is  made  by  one  or  more  persons,  nor  can  surface  rights  be  limited 
to  less  than  fifty  feet  In  width  unless  adverse  claims  existing  on  the  lOtb 
day  of  May,  1872,  render  such  lateral  limitation  necessary. 

7.  Locators  cannot  exercise  too  much  care  In  defining  their  locations 
at  the  outset,  inasmuch  as  the  law  requires  that  all  records  of  mining 
locations  made  subsequent  to  May  10,  1872,  shall  contain  the  name  or 
names  of  the  locators,  the  date  of  the  location,  and  such  a  description  of 
the  claim  or  claims  located,  by  reference  to  some  natural  object  or  per- 
manent monument,  as  will  Identify  the  claim. 

8.  No  claim  shall  be  located  until  after  the  discovery  of  a  vein  or  lode 
within  the  limits  of  the  claim,  the  object  of  which  provision  is  evidently 
to  prevent  the  appropriation  of  presumed  mineral  ground  for  speculative 
purposes^  to  the  exclusion  of  bona  fide  prospectors,  before  sufiQclent  work 
has  been  done  to  determine  whether  a  vein  or  lode  really  exists. 

9.  The  claimant  should,  therefore,  prior  to  locating  his  claim,  unless 
the  vein  can  be  traced  upon  the  surface,  sink  a  shaft  or  run  a  tunnel  or 
drift  to  a  suflicient  depth  therein  to  discover  and  develop  a  mineral-bearing 
vein,  lode  or  crevice;  should  determine,  If  possible,  the  general  course  of 
such  vein  in  either  direction  from  the  point  of  discovery,  by  which  direc- 
tion he  viriU  be  governed  in  marking  the  boundaries  of  his  claim  on  the 
surface.  His  location  notice  should  give  the  course  and  distance  as  nearly 
as  practicable  from  the  discovery  shaft  on  the  claim  to  some  permanent, 
well  known  points  or  objects,  such,  for  Instance,  as  stone  monuments, 
blazed  trees,  the'  confluence  of  streams,  point  of  intersection  of  well 
known  gulches,  ravines  or  roads,  prominent  buttes,  hills,  etc.,  which  may 
be  in  the  Immediate  vicinity,  and  which  will  serve  to  perpetuate  and  flk 
the  locus  of  the  claim  and  render  it  susceptible  of  identification  from  the 
description  thereof  given  in  the  record  of  locations  in  the  district,  and 
should  be  duly  recorded. 

10.  In  addition  to  the  foregoing  data,  the  claimant  should  state  the 
names  of  adjoining  claims,  or,  if  none  adjoin,  the  relative  positions  of 
the  nearest  claims;  should  drive  a  post  or  erect  a  monument  of  stones 
at  each  comer  of  his  surface  ground,  and  at  the  point  of  discovery  or 
discovery  shaft  should  fix  a  post,  stake  or  board,  upon  which  should  l)e 
designated  the  name  of  the  lode,  the  name  or  names  of  the  locators,  the 
number  of  feet  claimed,  and  in  which  direction  from  the  point  of  discovery, 
it  being  essential  that  the  location  notice  filed  for  record.  In  addition  to 
the  foregoing  description,  should  state  whether  the  entire  claim  of  fifteen 
hundred  feet  Is  taken  on  one  side  of  the  point  of  discovery,  or  whether  it 
is  partly  upon  one  and  partly  upon  the  other  side  thereof,  and  in  the 
latter  case,  how  many  feet  are  claimed  upon  each  side  of  such  discovery 
point 

11.  The  location  notice  must  be  filed  for  record  in  all  respects  as  re- 
quired by  the  state  or  territorial  laws  and  local  rules  and  regulations,  if 
there  be  any. 

12.  In  order  to  hold  the  possessory  title  to  a  mining  claim  locatetl 
prior  to  May  10,  1872,  the  law  requires  that  ten  dollars  shall  be  expended 
annually  in  labor  or  improvements  for  each  one  hundred  feet  in  length 
along  the  vein  or  lode.  In  order  to  hold  the  possessory  right  to  a  location 
made  since  May  10,  1872,  not  less  than  one  hundred  dollars*  worth  of  labor 
must  be  performed  or  Improvements  made  thereon  annually.  Under  the 
provisions  of  the  act  of  congress  approved  January  22,  1880,  the  first 
annual  expenditure  becomes  due  and  must  be  performed  during  the 
calendar  year  succeeding  that  in  which  the  location  was  made.  Where  a 
number  of  contiguous  claims  are  hrfd  in  common,  the  aggregate  expendi- 
ture that  would  be  necessary  to  hold  all  the  claims  may  be  made  upon  any 
one  claim.    Cornering  locations  are  held  not  to  be  contiguous. 
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13.  Failure  to  make  the  expenditure  or  perform  the  labor  required  upon 
a  location  made  before  or  since  May  10,  1872,  will  subject  a  claim  to  re- 
location, unless  the  original  locator,  his  heirs,  assigns  or  legal  representa- 
tives have  resumed  work  after  such  failure  and  before  relocation. 

14.  Annual  expenditure  Is  not  required  subsequent  to  entry,  the  date 
of  Issuing  the  patent  certificates  being  the  date  contemplated  by  statute. 

15.  Upon  the  failure  of  any  one  of  several  co-owners  to  contribute  his 
proportion  of  the  required  expenditures,  the  co-owners,  who  have  per- 
formed the  labor  or  made  the  improvements  as  required,  may,  at  the  ex- 
piration of  the  year,  give  such  delinquent  co-owner  personal  notice  In 
writing,  or  notice  by  publication  in  the  newspaper  published  nearest  the 
claim  for  at  least  once  a  week  tor  ninety  days ;  and  if  upon  the  expiration 
of  ninety  days  after  such  notice  In  writing,  or  upon  the  expiration  of  oni? 
hundred  and  eighty  da^s  after  the  first  newspaper  publication  of  notice, 
the  delinquent  co-owner  shall  have  failed  to  contribute  his  proportion  to 
meet  such  expenditures  or  improvements,  his  interest  in  the  claim  by  law 
passes  to  his  co-owners  who  have  made  the  expenditured  or  improvements 
as  aforesaid.  Where  a  claimant  alleges  ownership  of  a  forfeited  interest 
under  the  foregoing  provision,  the  sworn  statement  of  the  publisher  as  to 
the  facts  of  publication,  giving  dates  and  a  printed  copy  of  the  notice  pub- 
lished, should  be  furnished,  and  the  claimant  must  swear  that  the  delin- 
quent co-owner  failed  to  contribute  his  proper  proportion  within  the  period 
fixed  by  the  statute. 

Tunnels. 

16.  The  effect  of  section  2323,  Revised  Statutes,  is  to  give  the  proprie- 
tors of  a  mining  tunnel  run  in  good  faith  the  possessory  right  to  fifteen 
hundred  feet  of  any  blind  lodes  cut,  discovered,  or  intersected  by  such 
tunnel,  which  w^ere  not  previously  known  to  exist,  within  three  thousand 
feet  from  the  face  or  point  of  commencement  of  such  tunnel,  and  to  pro- 
hibit other  parties,  after  the  commencement  of  the  tunnel,  from  prospect- 
ing for  and  making  locations  of  lodes  on  the  line  thereof  and  within 
said  distance  of  three  thousand  feet,  unless  such  lodes  appear  upon -the 
surface  or  were  previously  known  to  exist  The  term  "face,"  as  used  in 
said  section,  is  construed  and  held  to  mean  the  first  working  face  formed 
in  the  tunnel,  and  to  signify  the  point  at  which  the  tunnel  actually  enters 
cover;  it  being  from  this  point  that  the  three  thousand  feet  are  to  be 
counted  upon  which  prospecting  is  prohibited  as  aforesaid. 

17.  To  avail  themselves  of  the  benefits  of  this  provision  of  law,  th^ 
proprietors  of  a  mining  tunnel  ^^ill  be  required,  at  the  time  they  enter 
cover  as  aforesaid,  to  give  proper  notice  of  their  tunnel  location  by  erect- 
ing a  substantial  post,  board  or  monument  at  the  face  or  point  of  com- 
mencement thereof,  upon  which  should  be  posted  a  good  and  sufficient  notice, 
giving  the  names  of  the  parties  or  company  claiming  the  tunnel  right, 
the  actual  or  proposed  course  or  direction  of  the  tunnti,  the  height  an<1 
width  thereof,  and  the  course  and  distance  from  such  face  or  point  of 
commencement  to  some  permanent  well  known  objects  in  the  vicinity  by 
which  to  fix  and  determine  the  locus  in  manner  heretofore  set  forth 
ai^llcable  to  locations  of  veins  or  lodes,  and  at  the  time  of  posting  suc)i 
notice  they  shall,  in  order  that  miners  or  prospectors  may  be  enabled  to 
determine  whether  or  not  they  are  within  the  lines  of  the  tunnel,  establish 
the  l)oundary  lines  thereof,  by  stakes  or  monuments  placed  along  such 
lines  at  proper  Intervals,  to  the  terminus  of  the  three  thousand  feet  from 
the  face  or  point  of  commencement  of  the  tunnel,  and  the  lines  so  marked 
will  define  and  govern  as  to  specific  boundaries  within  which  prospecting 
for  lodes  not  previously  known  to  exist  is  prohibited  while  worit  on  the 
tunnel  is  being  prosecuted  with  reasonable  diligence. 
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18.  A  full  and  correct  copy  of  such  notice  of  location  defining  the 
tunnel  claim  must  lie  filed  for  record  with  the  mining  recorder  of  the 
district,  to  which  notice  must  be  attached  the  sworn  statement  or  declara- 
tion of  the  owners,  claimants  or  projectors  of  such  tunnel,  setting  forth 
the  facts  In  the  case;  stating  the  amount  expended  by  themselves  and 
their  predecessors  in  Interest  in  prosecuting  work  thereon;  the' extent  of 
the  w^ork  performed,  and  that  it  is  bona  fide  their  intention  to  prosecute 
work  on  the  tunnel  so  located  and  described  with  reasonable  diligence  for 
the  development  of  a  vein  or  lode,  or  for  the  discovery  of  mines,  or  both, 
as  the  case  may  be.  This  notice  of  location  must  be  duly  recorded,  and, 
with  the  said  sworn  statement  attached,  kept  on  the  recorder's  files  for 
future  reference. 

Placer  Claims. 

19.  But  one  discovery  of  mineral  is  required  to  support  a  placer  loca- 
tion, whether  it  be  of  twenty  acres  by  ah  individual,  or  of  one  hundred 
and  sixty  acres  or  less  by  an  association  of  i)ersons. 

20.  The  act  of  August  4, 1892,  extends  the  mineral-land  laws  so  as  to  bring 
laiMs  chiefly  valuable  for  building  stone  within  the  provisions  of  said 
law  by  authorizing  a  placer  entry  of  such  lands.  Registers  and  receivers 
should  make  a  reference  to  said  act  on  the  entry  papers  in  the  case  of  all 
placer  entries  made  for  lands  containing  stone  chiefly  valuable  for  build- 
ing purposes.  I^ands  reserved  for  the  benefit  of  public  schools  or  donated 
to  any  state  are  not  subject  to  entry  under  said  act. 

21.  The  act  of  February  11,  1897,  provides  for  the  location  and  entrj' 
of  public  lands  chiefly  valuable  for  petroleum  or  other  mineral  oils,  and 
entries  of  that  nature  made  prior  to  the  passage  of  said  act  are  to  be  con- 
sidered as  though  made  thereunder. 

22.  By  section  2330  authority  is  given  for  subdividing  forty -a  ere  legal 
subdivisions  Into  ten-acre  tracts.  These  ten-acre  tracts  should  be  con- 
sidered and  dealt  with  as  legal  subdivisions,  and  an  applicant  having  a 
placer  claim  which  conforms  to  one  or  more  of  such  ten-acre  tracts,  con- 
tiguous in  case  of  two  or  more  tracts,  may  make  entry  thereof,  after  th»* 
usual  proceedings,  without  further  survey  or  plat. 

23.  (Omitted.) 

24.  A  ten-acre  subdivision  may  be  described,  for  instance  if  situated  in 
the  extreme  northeast  of  the  section,  as  the  "NE.  V^  of  the  NB.  ^  of  the 
NE.  W*  of  the  section,  or,  in  like  manner,  by  appropriate  terms,  wherever 
situated;  but.  in  addition  to  this  description,  the  notice  must  give  all  the 
other  data  required  in  a  mineral  application,  by  which  parties  may  be 
put  on  inquiry  as  to  the  land  sought  to  be  patented.  The  proofs  submitted 
with  applications  must  show  clearly  the  character  and  extent  of  the  Im- 
provements upon  the  premises. 

25.  The  proof  of  improvements  must  show  their  value  to  be  not  less 
than  five  huundred  dollars  and  that  they  were  made  by  the  applicant  for 
patent  or  his  grantors.  This  proof  should  consist  of  the  aflldavlt  of  two 
or  more  disinterested  witnesses.  The  annual  expenditure  to  the  amount 
of  $100,  required  by  section  2324,  Revised  Statutes,  must  be  made  upon 
placer  as  well  as  lode  locations. 

26.  Applicants  for  patent  to  a  placer  claim,  who  are  also  In  possession 
of  a  known  vein  or  lode  included  therein,  must  state  in  their  application 
that  the  placer  Includes  such  vein  or  lode.  The  published  and  posted 
notices  must  also  include  such  statement.  If  veins  or  Iwles  lying  within 
a  placer  location  are  owned  by  other  parties,  the  fact  should  be  distinctly 
stated  In  the  application  for  patent  and  in  all  the  notices.  But  in  all  cases, 
whether  the  lode  is  claimed  or  excluded,  it  must  be  surveyed  and  marked 
upon  the  plat,  the  field  notes  and  plat  giving  the  area  of  the  lode  claim 
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or  claims  and  the  area  of  the  placer  separately.  An  application  which 
omits  to  claim  such  known  vein  or  lode  must  be  ccHistnied  as  a  eoncluBive 
declaration  that  the  applicant  has  no  right  of  possession  to  the  vein  or 
lode.  Where  there  is  no  known  lode  or  vein,  the  fact  must  appear  by  the 
affidavit  of  two  or  more  witnesses. 

27.  By  section  2330  it  Is  declared  that  no  location  of  a  placer  claim, 
made  after  July  9,  1870,  shall  exceed  one  hundred  and  sixty  acres  for  any 
one  person  or  association  of  persons,  which  location  shall  conform  to  the 
United  States  surveys. 

28.  Section  2331  provides  that  all  placer-mining  claims  located  after 
May  10,  1872,  shall  conform  as  nearly  as  practicable  with  the  United 
States  system  of  public  land  surveys  and  the  rectangular  subdivisions  ot 
such  surveys,  and  such  locations  shall  not  include  more  than  twenty  acres 
for  each  Individual  claimant 

29.  The  foregoing  provisions  of  law  are  construed  to  mean  that  after  the 
9th  day  of  July,  1870,  no  location  of  a  placer  claim  can  be  made  to  exceed 
one  hundred  and  sixty  acres,  whatever  may  be  the  number  of  locators 
associated  together,  or  whatever  the  local  regulations  of  the  district  may 
allow;  and  that  from  and  after  May  10,  1872,  no  location  can  exceed 
twenty  acres  for  each  individual  participating  therein;  that  is,  a  location 
by  two  persons  cannot  exceed  forty  acres,  and  one  by  three  persons  cannot 
exceed  sixty  acres. 

30.  The  regulations  hereinbefore  given  as  to  the  manner  of  marking 
locations  on  the  ground,  and  placing  the  same  on  record,  must  be  observed 
in  the  case  of  placer  locations  so  far  as  the  same  are  applicable,  the  law 
requiring,  however,  that  all  placer  mining  claims  located  after  May  10, 
1872,  shall  conform  as  near  as  practicable  with  the  United  States  system 
of  public  land  surveys  and  the  rectangular  subdlvisicHis  of  such  surveys, 
whether  the  locations  are  upon  surveyed  or  unsurveyed  lands. 

Conformity  to  the  public  laud  sur\'eys  and  the  rectangular  subdivisions 
thereof  will  not  be  required  where  compliance  with   such   requirement 
would  necessitate  the  placing  of  the  lines  thereof  upon  other  prior  locatecl 
claims  or  where  the  claim  is  surrounded  by  prior  locations. 

Where  a  placer  location  by  one  or  two  persons  can  be  entirely  Included 
within  a  square  forty-acre  tract,  by  three  or  four  persons  within  two 
square  forty-acre  tracts  placed  end  to  end,  by  five  or  six  persons  within 
three  square  forty-acre  tracts  and  by  seven  or  eight  persons  within  four 
square  forty-acre  tracts,  such  locations  will  be  regarded  as  within  the  re- 
quirements where  strict  conformity  is  impracticable. 

Whether  a  placer  location  conforms  reasonably  with  the  legal  subdi- 
visions of  the  public  surveys  is  a  question  of  fact  to  be  determined  in  eacn 
case  and  no  location  will  be  passed  to  patent  without  satisfactory  evidence 
in  this  regard.  Claimants  should  bear  in  mind  that  it  is  the  policy  of  the 
government  to  have  all  entries,  whether  of  agricultural  or  mineral  lands, 
as  compact  and  regular  in  form  as  reasonably  practicable,  and  that  it  will 
not  permit  or  sanction  entries  or  locations  which  cut  the  public  domain 
into  long  narrow  strips  or  grossly  irregular  or  fantastically  shaped  tracts. 
(Snow  Flake  Fraction  Placer,^  L.  D.  250.) 

Regulations  Under  Saline  Act. 

31.  Under  the  act  approved  January  31,  1901,  extending  the  mlnint? 
laws  to  sallAe  lands,  the  provisions  of  the  law  relating  to  placer-mining 
claims  are  extended  to  all  states  and  terrltorfes  and  the  District  of  Alaska, 
so  as  to  permit  the  location  and  purchase  thereunder  of  all  unoccupied 
public  lands  containing  salt  springs,  or  deposits  of  salt  in  any  form,  and 
chiefly  valuable  therefor,  with  the  proviso  "That  the  same  person  shall  not 
locate  or  enter  more  than  one  claim  hereunder." 
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32.  Ri^ts  obtained  by  location  under  the  placer-mining  laws  arc 
assignable,  and  the  assignee  may  make  the  entry  in  his  own  name;  so, 
under  this  act  a  person  holding  as  assignee  may  make  entry  in  his  own 
name:  Provided,  he  has  not  held  under  this  act,  at  any  time,  either  as 
locator  or  entryman,  any  other  lauds.  His  right  is  exhausted  by  having 
held  under  this  act  any  particular  tract,  either  as  locator  or  entryman, 
either  as  an  individual  or  as  a  member  of  an  association.  It  follows, 
therefore,  that  no  application  for  patent  or  entry,  made  under  this  act,  shall 
embrace  more  than  one  single  location. 

33.  In  order  that  the  conditions  imposed  by  the  proviso,  as  set  forth 
in  the  above  paragraph,  may  duly  appear,  the  notice  of  location  presented 
for  record  and  the  application  for  patent  must  each  contain  a  specific 
statement  under  oath  by  each  |>erson  whose  name  appears  therein  t^Jat 
he  never  has,  either  as  an  individual  or  as  a  member  of  an  associatioji, 
located  or  entered  any  other  lands  under  the  provisions  of  this  act.  As- 
signments made  by  persons  who  are  not  severally  qualified  as  herein 
stated  will  not  be  recognized. 

Pbocedure  to  Obt.\in  Patent  to  Mineral  Lands. 

Lode  Claims. 

34.  The  claimant  is  required,  in  the  first  place,  to  have  a  correct  survey 
of  his  claim  made  under  authority  of  the  sun^eyor  general  of  the 
state  or  territory  in  which  the  claim  lies,  such  survey  to  show  with 
accuracy  the  exterior  surface  lioundaries  of  the  claim,  which  l)ound- 
aries  are  required  to  be  distinctly  marked  by  monuments  on  the  ground. 
Four  plats  and  one  copy  of  the  original  field  notes  in  each  case  will 
be  prepared  by  the  surveyor  general ;  one  plat  and  the  original  field 
notes  to  be  retained  in  the  oflice  of  the  surveyor  general ;  one  copy  of  the 
plat  to  be  given  the  claimant  for  posting  upon  the  claim;  one  plat  and  a 
copy  of  the  field  notes  to  be  given  the  claimant  for  filing  with  the  proper 
register,  to  be  finally  transmitted  by  that  oflicer,  with  other  papers  in  the 
case,  to  this  office,  and  one  plat  to  be  sent  by  the  surveyor  general  to  the 
register  of  the  proi)er  laml  district,  to  be  retained  on  his  files  for  future 
reference.  As  there  is  no  resident  surveyor  general  for  the  state  of 
Arkansas,  appllctitions  for  the  survey  of  mineral  claims  in  said  state 
should  be  made  to  the  coniuiissioner  of  this  office,  who,  under  the  law, 
is  ex  officio  the  U.  S.  surveyor  general. 

35.  The  survey  and  plat  of  mineral  claims  required  to  be  filed  in  the 
proper  land  office  with  application  for  patent  must  be  made  subsequent 
to  the  recording  of  the  location  of  the  claim  (if  the  laws  of  the  state  or 
territory  or  the  regulations  of  the  mining  district  require  the  notice  of 
location  to  be  recorded),  and  when  the  original  location  is  made  by  survey 
of  a  United  States  mineral  surveyor,  such  location  survey  cannot  be  8ul>- 
stituted  for  that  required  by  the  satute.  as  above  indicated. 

36.  The  sun'eyors  general  should  designate  all  sur%'eyed  mineral  claims 
by  a  progressive  series  of  numbers,  beginning  with  survey  No.  37,  irre- 
spective as  to  whether  they  are  situated  on  surveyed  or  unsurveyed  lands, 
the  claim  to  be  so  designated  at  date  of  issuing  the  order  therefor.  In 
addition  to  the  local  designation  of  the  claim ;  it  being  required  in  all  cases 
that  the  plat  and  field  notes  of  the  survey  of  a  claim  must,  in  addition  to 
the  reference  to  permanent  objects  in  the  neighborhood,  describe  the 
locus  of  the  claim  with  reference  to  the  lines  of  public  surveys  by  a  line 
connecting  a  comer  of  the  claim  with  the  nearest  public  comer  of  the 
United  States  surveys,  unless  such  claim  be  on  unsun-eyed  lands  at  a 
distance  of  more  than  two  miles  from  such  public  corner,  in  which  latter 
case  it  should  be  connected  with  a  United  States    mineral    monument. 
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Sncti  conDecting  line  must  not  be  more  than  two  miles  in  Ien«;th,  and 
shoold  be  measured  on  the  ground  direct  between  the  points,  or  calculated 
from  actually  surveyed  traverse  lines  if  the  nature  of  the  country  should 
not  permit  direct  measurement.  If  a  regularly  established  sun^ey  comer 
is  within  two  miles  of  a  claim  situated  on  unsurveyed  lands,  tlie  connec- 
tion should  be  made  with  such  comer  in  prefer^ice  to  a  connection  with 
a  United  States  mineral  monument.  The  connecting  line  or  traverse  line 
must  be  surveyed  by  the  mineral  surveyor  at  the  time  of  his  making  the 
particular  survey  and  be  made  a  part  thereof. 

37.  (a)  Promptly  upon  the  approval  of  a  mineral  survey  the  surveyor 
general  will  advise  lK>th  this  office  and  the  appropriate  local  land  office, 
by  letter  (Form  4-2^6),  of  the  date  of  approval,  number  of  the  survey. 
name  and  area  of  the  daim,  name  and  survey  number  of  each  approved 
mineral  survey  vrith  whic^i  actually  in  conflict,  name  and  address  of  tiie 
applicant  for  survey,  and  name  of  the  mineral  surveyor  who  made  the 
survey;  and  will  also  briefly  describe  therein  the  locus  of  the  claim, 
specifying  each  legal  subdivision  or  iwrtion  thereof,  when  upon  surveyeil 
lands,  covered  in  whole  or  in  part  by  the  survey;  but  hereafter  no 
segregation  of  any  such  claim  upon  the  official  township-survey  records 
will  be  made  untU  mineral  entry  has  been  made  and  approved  for  patent, 
unless  otherwise  directed  by  this  office. 

(b>  I'pon  application  to  make  agricultural  entry  of  the  residue  of  any 
original  lot  or  legal  sul:division  of  forty  acres,  reduced  by  mining  claims 
for  which  patent  applications  have  been  filed  and  which  residue  has  been 
already  real  lotted  in  accord  nee  therewith,  the  local  officers  will  accept 
and  approve  the  application  as  usual,  if  found  to  be  regular.  When  such 
an  application  is  filed  for  any  such  original  lot  or  subdivision,  reduced  1u 
available  area  by  duly  asserted  mining  claims  but  not  yet  relotted  accord- 
ingly, the  local  officers  will  promptly  advise  this  office  thereof,  and  will 
also  report  and  Identify  any  pending  application  for  mineral  patent  affect- 
ing such  subdivision  which  the  agricultural  applicant  does  not  desire  to 
contest.  The  surveyor  general  will  thereupon  be  advised  by  this  office 
of  such  mining  claims,  or  portions  thereof,  as  are  proper  to  be  segregutea, 
and  directed  to  at  once  prepare,  upon  the  usual  drawl ng-pai)er  towushlp 
blank,  diagram  of  amended  township  survey  of  such  original  lot  or  le;?al 
forty-acre  sulidivision  so  made  fractional  by  such  mineral  seEjre-^itioii, 
designating  the  agricultural  portion  by  aj^ropriate  lot  number,  boginninj* 
with  No,  1  in  each  se<*tion  and  giving  the  area  of  each  lot,  and  will  forth- 
with transmit  one  approved  copy  to  the  local  land  office  and  one  to  this 
office.  In  the  meantime,  the  local  officera  will  accept  the  agricultural 
application  (if  no  other  objection  appeara),  suspend  it  with  reservation 
of  all  rights  of  the  applicant  if  continuously  asserted  by  him,  and  upon 
receipt  of  amended  township  diagram  will  approve  the  application  (if 
then  otherwise  satisfactory)  as  of  the  date  of  filing,  corrected  ro  describe 
the  tract  as  designated  in  the  amended  survey. 

(c>  The  register  and  receiver  will  allow  no  agricultural  claim  for  any 
portion  of  an  original  lot  or  legal  forty-acre  subdivision,  where  the  re- 
duced area  is  made  to  appear  by  reason  of  approved  surveys  of  nilulng 
claims  and  for  which  applications  for  patent  have  not  been  filed,  until 
there  is  submitted  by  such  agricultural  applicant  a  satisfactory  showing 
that  such  surveyed  claims  are  in  fact  mineral  in  character;  and  applica- 
tions to  have  lands  asserted  to  be  mineral,  or  mining  locations^  segr^^ted 
by  survey,  with  the  view  to  agricultural  appropriation  of  the  remainder, 
will  be  made  to  the  register  and  receiver  for  submission  to  the  commis- 
sioner of  the  general  land  office,  for  his  consideration  and  direction,  and 
must  be  supported  by  the  affidavit  of  the  party  in  interest,  duly  corrobor- 
ated by  two  or  more  disinterested  persons,  or  by  such  other  or  further  evi- 
doice  as  may  he  required  in  any  case,  that  the  lands  sought  to  be  segregated 
as  mineral  are  in  fact  mineral  in  character;  otherwise,  in  the  absence  of 
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satisfactory  showing  in  any  such  case,  such  original  lot  or  legal  subdl- 
vision  will  be  subject  to  agricultural  appropriation  only.  When  any  such 
showing  shall  be  found  to  be  satisfactory  and  the  necessary  survey  is  had, 
amended  to^v-nship  diagram  will  be  required  and  made  as  prescribed  in  the 
preceding  section.  ,    ^^  ^ 

38.  The  following  particulars  should  be  observed  in  the  survey  of  every 

mining  claim :  ,  ^        ^  ^    ^    ,  ,      ^ 

(1)  The  exterior  boundaries  of  the  claim,  the  number  of  feet  claimed 
along  the  vein,  and,  as  nearly  as  can  be  ascertained,  the  direction  of  the 
vein,  and  the  number  of  feet  claimed  on  the  vein  in  each  direclon  from 
the  point  of  discovery  or  other  well  defined  place  on  the  claim  should  be 
represented  on  the  plat  of  survey  and  in  the  field  notes. 

(2)  The  intersection  of  the  lines  of  the  survey  with  the  lines  of  con- 
flicting prior  surveys  should  be  noted  in  the  field  notes  and  represented 

upon  the  plat 

(3)  Conflicts  with  unsurseyed  claims,  where  the  applicant  for  survey 
does  not  claim  the  area  in  conflict,  should  be  shown  by  actual  survey. 

(4)  The  total  area  of  the  claim  embraced  by  the  exterior  boundaries 
should  be  stated,  and  also  the  area  in  conflict  with  etich  intersecting  sur- 
vey, substantially  as  follows : 

Acres 

Total  area  of  claim    10.50 

Area  in  conflict  with  survey  No.  302  1.56 

Area  in  conflict  with  survey  No.  948 2.33 

Area  in  conflict  with   Mountain  Maid  lode  mining  claim, 

unsurveyed    1.48 

It  does  not  follow  that  because  mining  surveys  are  required  to  exhibit 
all  conflicts  with  prior  surveys  the  areas  of  conflict  are  to  be  excluded. 
The  field  notes  and  plat  are  made  a  part  of  the  application  for  patent, 
and  care  should  be  taken  that  the  description  does  not  inadvertently  ex- 
clude portions  intended  to  be  retained.  The  application  for  patent  should 
state  the  portions  to  he  excluded  in  express  terms. 

39.  The  claimant  is  then  required  to  iwst  a  copy  of  the  plat  of  such 
survey  in  a  conspicuous  place  upon  the  claim,  together  with  notice  of  his 
intention  to  apply  for  a  patent  therefor,  which,  notice  will  give  the  date 
of  posting,  the  name  of  the  claimant,  the  name  of  the  claim,  the  number 
of  the  survey,  the  mining  district  and  county,  and  the  names  of  adjoining 
and  confiicing  claims  as  shown  by  the  plat  sun^ey.  Too  much  care  cannot 
be  exercised  in  the  preparation  of  this  notice,  inasmuch  as  the  data 
therein  are  to  be  repeated  in  the  other  notices  required  by  the  statute, 
and  upon  the  accnracj'  and  completeness  of  these  notices  will  depend,  in 
a  great  measure,  the  regularity  and  validity  of  the  proceedings  for  patent. 

40.  After  posting  the  said  plat  and  notice  upon  the  premises,  the 
claimant  will  file  with  the  proper  register  and  receiver  a  copy  of  such  plat 
and  the  field  notes  of  sur^'ey  of  the  claim,  accompanied  by  the  affidavit 
of  at  least  two  credible  witnesses  that  such  plat  and  notice  are  posted 
conspicuously  upon  the  claim,  giving  the  date  and  place  of  such  posting. 
a  copy  of  the  notice  so  posted  to  be  attached  to  and  form  a  part  of  said 
affidavit 

41.  Accompanying  the  field  notes  so  filed  must  be  the  sworn  statement 
of  the  claimant  that  he  has  the  possessory  right  to  the  premises  therein 
described.  In  virtue  of  a  compliance  by  himself  (and  by  his  grantors.  If 
he  claims  by  purchase)  with  the  mining  rules,  regulations  and  customs 
of  the  mining  district,  state,  or  territory  in  which  the  claim  lies,  and  with 
the  mining  laws  of  congress ;  such  sworn  statement  to  narrate  briefly,  but 
as  clearly  as  possible,  the  facts  constituting  such  compliance,  the  origin 
of  his  possession  and  the  Imsis  of  his  claim  to  a  patent.  The  vein  or  lode 
must  be  fully  described,  the  description  to  include  a  statement  as  to  the 
kind  and  cliaracter  of  mineral,  the  extent  thereof,  whether  ore  has  been 
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extracted;  and  of  what  amount  and  value,  and  such  otli^r  facta  aa  will 
support  the  applicant's  allegation  that  the  claim  contains  a  Tamable  min- 
eral deposit. 

42.  This  sworn  statement  must  be  supported  by  a  copy  of  each  location 
notice,  certified  by  the  legal  custodian  of  the  record  thereof,  and  also  by 
an  abstract  of  title  of  each  claim,  completed  to  the  date  of  filing  said 
statement  and  certified  by  the  legal  custodian  of  the  records  of  transfers, 
or  by  a  duly  authorized  abstracter  of  titles.  The  certificate  must  state 
that  no  conveyances  affecting  the  title  to  the  claim  or  claims  appear  of 
record  other  than  those  set  forth. 

Abstracters  will  be  required  to  attach  to  each  abstract  certified  by  them 
a  certificate  stating  that  they  have  filed  in  the  office  of  the  commissioner 
of  the  general  land  office  a  certified  coi>y  of  the  existing  statute  by  which 
they  are  authorized  to  compile  abstracts  of  title,  and  evidence  in  the 
form  of  a  certificate  by  the  proper  state,  territorial,  or  county  officer,  that 
they  have  complied  with  the  requirements  of  such  statute. 

43.  In  the  event  of  the  mining  records  in  any  case  having  been  de- 
stroyed by  fire  or  otherwise  lost,  affidavit  of  the  fact  should  be  made,  and 
secondary  evidence  of  possessory  title  will  be  received,  which  may  consist 
of  the  affidavit  of  the  claimant,  supported  by  those  of  any  other  partiert 
cognizant  of  the  facts  relative  to  his  location,  occupancy,  possession,  im- 
provements, etc.,  and  in  such  case  of  lost  records,  any  deeds,  certificates 
of  location  or  purchase,  or  other  evidence  which  may  be  in  the  claimant's 
lK)S8eB8ion  and  tend  to  establish  his  claim,  should  be  filed. 

44.  Before  receiving  and  filing  an  application  for  mineral  patent  local 
officers  will  be  particular  to  see  that  it  includes  no  land  which  is  embraced 
in  a  prior  or  pending  application  for  patent  or  entry,  or  for  any  lands 
embraced  in  a  railroad  selection,  or  for  which  publication  is  pending  or  has 
been  made  by  any  other  claimants,  and  if,  in  their  opinion,  after  investisa- 
tion,  it  should  appear  that  a  mineral  application  should  not,  for  thCHe 
or  other  reasons,  be  accepted  and  filed,  they  should  formally  reject  the 
same,  giving  the  reasons  therefor,  and  allow  the  applicant  thirty  days  for 
appeal  to  this  office  under  the  rules  of  practice. 

Local  officers  will  give  prompt  and  appropriate  notice  to  the  railroad 
grantee  of  the  filing  of  every  application  for  mineral  patent  which  em- 
braces any  iwrtion  of  an  odd-numbered  section  of  surveyed  lands  within 
the  primary  limits  of  a  railroad  land  grant,  and  of  every  such  application 
embracing  any  portion  of  unsun-eyed  lands  within  such  limits  (except  aa 
to  any  such  application  which  embraces  a  portion  or  portions  of  those 
ascertained  or  prospective  odd-numbered  sections  only,  within  the  limits 
of  the  grant  in  Montana  and  Idaho  to  the  Northern  Pacific  Railroad  Com- 
pany, which  have  been  classified  as  mineral  under  the  act  of  February  26, 
1895,  without  protest  by  the  company  within  the  time  limited  by  the 
statute  or  the  mineral  classification  whereof  has  been  approved). 

Should  the  railroad  grantee  file  protest  and  apply  for  a  hearing  to  de- 
termine the  character  of  the  land  involved  in  any  such  application  for 
mineral  patent,  proceedings  thereunder  will  be  had  in  the  usual  manner. 

Any  application  for  mineral  patent,  however,  which  embraces  lands  pre- 
viously listed  or  selected  by  a  railroad  company,  will  be  disposed  of  as 
provided  by  the  first  section  of  this  paragraph,  and  the  applicant  afforded 
opportunity  to  protest  and  apply  for  a  hearing  or  to  appeal. 

Notice  should  be  given  to  the  duly  authorized  representative  of  the 
railroad  grantee,  in  accordance  with  rule  17  of  practice.  Whai  the  claims 
applied  for  are  upon  unsurveyed  land,  the  burden  of  proving  that  they  are 
situate  within  prospective  odd-numbered  sections  will  rest  upon  the  rail- 
road. 

Evidence  of  service  of  notice  should  be  filed  with  the  record  in  eadi  case. 

45.  Upon  the  receipt  of  these  papers,  if  no  reason  appears  for  rejecting 
the  application,  the  register  will,  at  the  expense  of  the  claimant   (who 
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mnst  ftirnlBh  the  agre^neat  of  the  publisher  to  hold  applicant  for  patent 
alone  responsible  for  charges  of  publication),  publish  a  notice  of  such 
application  for  the  period  of  sixty  days  In  a  newspaper  published  nearest 
to  the  dalin,  and  will  post  a  copy  of  such  notice  in  his  office  for  the  same 
period.  When  the  notice  is  published  in  a  weekly  newspaper,  nine  con- 
secutive insertions  are  necessary ;  when  in  a  daily  newspaper,  the  notice 
must  appear  in  each  issue  for  sixty-one  consecutive  Issues.  In  both  cases 
the  first  day  of  issue  must  be  excluded  in  estimating  the  period  of  sixty 

days. 

46.  The  notices  so  published  and  posted  must  embrace  all  the  data 
given  in  the  notice  posted  upon  the  claim.  In  addition  to  such  data  the 
published  notice  must  further  indicate  the  locus  of  the  claim  by  giving 
the  connecting  line,  as  shown  by  the  field  notes  and  plat,  between  s^  comer 
of  the  claim  and  a  United  States  mineral  monument  or  a  corner  of  the 
public  survey,  and  thence  the  boundaries  of  the  claim  by  courses  and 
distances. 

47.  The  register  shall  publish  the  notice  of  application  for  patent  In 
a  paper  of  established  character  and  general  circulation,  to  be  by  him 
designated  as  being  the  newspaiier  published  nearest  the  land. 

48.  The  claimant  at  the  time  of  filing  the  application  for  patent,  or 
at  any  time  within  sixty  days  of  publication,  is  required  to  file  with  the 
register  a  certificate  of  the  surveyor  general  that  not  less  than  five  hund- 
red dollars'  worth  of  labor  has  been  expended  or  improvements  made,  by 
the  applicant  or  his  grantors,  upon  each  location  embraced  in  the  applica- 
tion, or  if  the  application  embraces  several  contiguous  locations  held  in 
common,  that  an  amount  equal  to  five  hundred  dollars  for  each  location 
has  been  so  expended  upon,  and  for  the  benefit  of,  the  entire  group; 
that  the  plat  filed  by  the  claimant  is  correct ;  that  the  field  notes  of  the 
survey,  as  filed,  furnish  such  an  accurate  description  of  the  claim  as  will, 
if  incorporated  in  a  patent,  per^'e  to  fully  identify  the  premises,  and  that 
such  reference  is  made  therein  to  natural  objects  or  permanent  monuments 
as  will  perpetuate  and  fix  the  locus  thereof:  Provided,  that  as  to  all 
applications  for  patents  made  and  passed  to  entry  before  July  1,  1898,  or 
which  are  by  protests  or  adverse  claims  prevented  from  being  passed  to 
entry  before  that  time,  where  the  application  embraces  several  locations 
held  in  common,  proof  of  an  expenditure  of  five  hundred  dollars  upon  the 
group  will  be  sufficient,  and  an  expenditure  of  that  amount  need  not  be 
shown  to  have  been  made  upon,  or  for  the  benefit  of,  each  location  em- 
braced in  the  application. 

49.  The  surveyor  general  may  derive  his  information  upon  which  to 
base  his  certificate  as  to  the  value  of  labor  expended  or  improvements  made 
from  the  mineral  sur\'eyor  who  makes  the  actual  survey  and  examination 
upon  the  premises,  and  such  mineral  surveyor  should  specify  with  par- 
ticularity and  full  detail  the  character  and  extent  of  such  improvements, 
but  further  or  other  evidence  may  be  required  in  any  case. 

50.  It  will  be  convenient  to  have  this  certificate  indorsed  by  the  sur>'eyor 
general,  both  upon  the  plat  and  field  notes  of  sur\'ey  filed  by  the  claimant 
as  aforesaid. 

51.  After  the  sixty  days'  period  of  newspaper  publication  has  ex- 
pired, the  claimant  will  furnish  from  the  office  of  publication  a  sworn 
statement  that  the  notice  was  published  for  the  statutory  period,  giving 
the  first  and  last  day  of  such  publication,  and  his  own  affidavit  showing 
that  the  plat  and  notice  aforesaid  remained  conspicuously  posted  upon 
the  claim  sought  to  be  patented  during  said  sixty  days'  publication,  giving 
the  dates. 

62.  Upon  the  filing  of  this  affidavit  the  register  will,  if  no  adverse 
claim  was  filed  in  his  office  during  the  period  of  publication,  and  no 
other  objection  appears,  permit  the  claimant  to  pay  for  the  land  to  which 
he  18  entitled  at  the  rate  of  five  dollars  for  each  acre  and  five  dollars  for 
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each  fractional  part  of  an  acre,  except  as  otherwise  provided  by  law,  the 
receiver  issuing  the  usual  receipt  therefor.  The  claimant  will  also  make 
a  sworn  statement  of  all  charges  and  fees  paid  by  him  for  publication 
and  surveys,  together  with  all  tfies  and  money  paid  the  register  and  re- 
ceiver of  the  land  office,  after  which  the  complete  record  will  be  fon^-arded 
to  the  commissioner  of  the  general  land  office  and  a  patent  issued  thereon 
if  found  r^ular. 

53.  At  any  time  prior  to  the  issuance  of  patent,  protest  may  be  h^ed 
against  the  patenting  of  the  claim  as  applied  for,  upon  any  ground  tending 
to  show  that  the  applicant  has  failed  to  comply  with  the  law  in  any  matter 
essential  to  a  valid  entry  under  the  patent  proceedings.  Such  protest  can- 
not, however,  be  made  the  means  of  preserving  a  surface  conflic*^  lost  by 
failure  to  adverse  or  lost  by  the  judgment  of  the  court  in  an  adverse  suit. 
One  holding  a  present  joint  interest  in  a  mineral  location  includetl  in  an 
application  for  patent  who  is  excluded  from  the  ap{>llcation,  so  that  his 
interest  would  not  be  protected  by  the  issue  of  patent  thereon,  may  protest 
against  the  issuance  of  a  pat^it  as  a])plied  for,  setting  forth  in  such  pro- 
tect the  nature  and  extent  of  his  interest  in  such  location,  and  such  a  pro- 
teetant  will  lie  deemed  a  party  in  interest  entitled  to  appeal.  This  results 
from  the  holding  that  a  co-owner  excluded  from  an  application  for  patent 
does  not  have  an  ^'adverse"  claim  within  the  meaning  of  sections  2325 
and  2326  of  the  Revised  Statutes.  (See  Turner  v.  Sawyer,  150  U.  S.  57S- 
586.) 

54.  Any  party  applying  for  patent  as  trustee  must  disclose  fully  the 
nature  of  the  trust  and  the  name  of  the  cestui  que  trust;  and  such 
trustee,  as  well  as  the  beneficiaries,  must  furnish  satisfactory  proof  of 
citiJtenship ;  and  the  names  of  beneficiaries,  as  well  as  that  of  the  trustee, 
must  be  inserted  in  the  final  certificate  of  entry. 

5r>.  The  annual  expenditure  of  one  hundred  dollars  in  labor  or  Improve- 
ments on  a  mining  claim,  required  by  section  2324  of  the  Revised  Satutes, 
Is  solely  a  matter  between  rival  or  adverse  claimants  to  the  same  mineral 
land,  and  goes  only  to  the  right  of  possession,  the  determination  of  which 
is  committed  exclusively  to  the  courts. 

541  The  failure  of  an  applicant  for  patent  to  a  mining  claim  to  prose- 
cute his  application  to  completion,  by  filing  the  necessary  proofs  and  mak- 
ing payment  for  the  land,  within  a  reasonable  time  after  the  expiration 
of  the  period  of  publication  of  notice  of  the  application,  or  after  the  ter- 
mination of  adverse  proceedings  in  the  courts,  constitutes  a  waiver  by  the 
applicant  of  all  rights  obained  by  the  earlier  proceedings  upon  the  applica- 
tion. 

57.  The  proceedings  necessary  to  the  completion  of  an  application  for 
patent  to  a  mining  claim,  against  which  an  adverse  claim  or  protest  has 
been  filed,  if  taken  by  the  applicant  at  the  first  opportunity  afforded  there- 
for under  the  law  and  departmental  practice,  will  be  as  effective  as  if 
taken  at  the  date  when,  but  for  the  adverse  claim  or  protest,  the  pro- 
ceedings on  the  application  could  have  be^i  completed. 

Placer  Claims. 

58.  The  proceedings  to  obtain  patents  for  placer  claims.  Including  all 
forms  of  mineral  deposits  excepting  veins  of  quartz  or  other  rock  in 
place,  are  similar  to  the  proceedings  prescribed  for  obtaining  patents  for' 
vein  or  lode  claims;  but  where  a  placer  claim  shall  be  upon  surveyed 
lands,  and  conforms  to  legal  subdi\isions.  no  further  survey  or  plat  will 
t^e  required.  Where  placer  claims  cannot  be  confornKjd  to  legal  subdi- 
visions, survey  and  plat  shall  be  made  as  on  unsurveyed  lands. 

59.  The  proceedings  for  obtaining  iiatents  for  veins  or  lodes  having 
already  been  fully  given.  It  will  not  be  necessary  to  repeat  them  here,  it 
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being  thought  that  careful  attention  thereto  by  applicants  and  the  local 
officers  will  enable  them  to  act  understanding! y  in  the  matter,  and  make 
such  slight  modifications  in  the  notice,  or  othenv^ise,  as  may  be  necessary 
in  \iew  of  the  different  nature  of  the  two  classes  of  claims ;  the  price  of 
placer  claims  l)eing  fixed,  however,  at  two  dollars  and  flftj'  cents  per  acre 
or  fractional  iwrt  of  an  acre. 

CO.  In  placer  applications,  in  addition  to  the  recitals  necessary  in  and 
to  both  vein  or  lode  and  placer  applications,  the  placer  application  should 
contain  in  detail  such  data  as  will  supiwrt  tlie  claim  that  the  land  applied 
for  is  placer  ground  containing  valuable  mineral  deposits  not  in  vein  or 
lode  formation,  and  that  title  Is  sought  not  to  control  watercourses  or 
to  obtain  valuable  tinil  er,  but  in  good  faith  because  of  the  mineral  there-, 
in.  Tills  statement,  of  course,  must  depend  upon  the  character  of  the 
deix)sit  and  the  natural  features  of  the  ground,  but  the  following  details 
should  be  covered  as  fully  as  i>ossible:  If  the  claim  be  for  a  deiK)sit  of 
placer  gold,  there  must  be  stateil  the  yield  per  pan,  or  cubic  yard,  as  shown 
by  prospecting  and  development  work,  distance  to  bedrock,  formation  and 
extent  of  the  deposit,  and  all  other  facts  uiwn  which  he  bases  his  allega- 
tion that  the  claim  Is  valuable  for  its  deposits  of  placer  gold.  If  it  be 
a  building  stone  or  other  dei)08lt  than  gold  claimed  under  the  placer  laws, 
he  must  describe  fully  the  kind,  nature,  and  extent  of  the  deposit,  statlnr.; 
the  reasons  why  same  is  by  him  regarded  as  a  valuable  mineral  claim. 
He  will  also  be  required  to  describe  fully  the  natural  feiitures  of  the 
claim ;  streams,  if  any,  must  be  fully  described  as  to  tlieir  course,  amount 
of  water  carried,  fall  within  the  claim ;  and  he  must  state  kind  and 
amount  of  timber  and  other  vegetation  thereon  and  adaptability  to  raining 
or  other  uses. 

If  the  claim  be  all  placer  ground,  that  fact  must  be  stated  in  ihe 
application  and  corroborated  by  accompanying  proofs;  if  of  niivod  pincers 
and  lodes.  It  should  be  so  set  out,  with  a  descrii>tlon  of  jiII  knowa  lodes 
situated  within  the  boundaries  of  the  claim.  A  specific  de<*laration.  such 
as  is  required  by  section  2333,  Revised  Statutes,  mrst  be  lurnl.^hed  as  to 
each  lode  intended  to  be  claimed.  All  other  known  bxles  are,  by  the 
silence  of  the  applicant,  excluded  by  law  from  all  claim  by  him,  of  what- 
soever nature,  iwssessory  or  otherwise. 

While  this  data  is  required  as  a  part  of  the  mineral  surveyor's  report 
under  i)aragraph  107,  In  case  of  placers  taken  by  spec'ial  survey.  It  is 
proper  that  the  application  for  patent  incorporate  these  facts  under  the 
oath  of  the  claimant. 

Inasmuch  as  in  case  of  claims  taken  by  legal  subdivisions  no  report 
by  a  mineral  surveyor  is  required,  the  claimant,  in  his  ai>plication  In 
addition  to  the  data  above  required,  should  describe  in  detail  the  shafts, 
cuts,  tunnels,  or  other  workings  claimed  as  improvements,  giving  their 
dimensions,  value,  and  the  course  and  distance  thereof  to  the  nearest  cor- 
ner of  the  public  surveys. 

As  prescribed  by  paragraph  25,  this  statement  as  to  the  description  and 
value  of  the  improvements  must  be  corroborated  by  the  aflJdavlts  of  two 
disinterested  witnesses. 

Applications  awaiting  entry,  whether  published  or  not,  must  be  made 
to  conform  to  these  regulations,  with  resi)ect  to  proof  as  to  the  character 
of  the  land.  Entries  already  made  will  be  suspended  for  such  additional 
proofs  as  may  be  deemed  necessary  in  each  case. 

Ix)cal  land  oflScers  are  instructed  that  if  the  proofs  submitted  In  placer 
applications  under  this  paragraph  are  not  satisfactory  as  showing  tlie 
land  as  a  whole  to  be  placer  in  character,  or  if  the  claims  imj)lnge  ui)oii 
or  embrace  watercourses  or  bodies  of  water,  and  thus  raise  a  doubt  as  lo 
the  bona  fides  of  the  location  and  application,  or  the  character  and  extent 
of  the  deiK>&it  claimed  thereunder,  to  call  for  further  evidence,  or  if 
deemed  necessary,  request  the  specific  attention    of    the    chief    of    field 
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service  thereto  in  connectloii  with  the  usual  notification  to  him  under  the 
circular  instructions  of  April  24,  1907.  and  suspend  further  action  on 
the  application  until  a  r^)ort  thereon  is  received  from  the  field  officer. 

Mill  Sites. 

61.  I^nd  entered  as  a  mill  site  must  be  shown  to  be  nonmineml.  Mill 
sites  are  simply  auxiliary  to  the  working  of  mineral  claims,  and  as  section 
2387,  which  provides  for  the  patenting  of  mill  sites,  is  embraced  in  the 
chapter  of  the  Revised  Statutes  relating  to  mineral  lands,  they  are  there- 
fore included  in  this  circular. 

C2.  To  avail  themselves  of  this  provision  of  law,  parties  holding  the 
possessory  right  to  a  vein  or  lode  claim,  and  to  a  piece  of  nonmineral  land 
not  contiguous  thereto  for  mining  or  milling  purposes,  not  exceeding  the 
quantity  allowed  for  such  purpose  by  section  2337,  or  prior  laws,  under 
which  the  land  was  appropriated,  the  proprietors  of  such  vein  or  lode  may 
file  in  the  proper  land  office  their  application  for  a  patent,  under  oath, 
in  manner  already  set  forth  herein,  which  aiH)licatlon.  together  with  the 
plat  and  field  notes,  may  include,  embrace  and  describe,  in  addition  to 
the  vein  or  lode  claim,  such  noncontiguous  mill  site,  and  after  due  pro- 
ceedings as  to  notice,  etc.,  a  patent  will  be  Issued  conveying  the  same  as 
one  claim.  The  owner  of  a  patented  lode  may  by  an  independent  applicsi- 
tlon,  secure  a  mill  site  if  good  faith  is  manifest  in  its  use  or  occupation 
in  connection  with  the  lode  and  no  adverse  claim  exists. 

63.  Where  the  original  sur\^ey  includes  a  lode  claim  and  also  a  mill 
site,  the  lode  claim  should  be  described  In  the  plat  and  field  notes  as  '*Sur. 
No.  37,  A,*'  and  the  mill  site  as  "Sur.  No.  37,  B,"  or  whatever  may  be  its 
appropriate  numerical  desiguation,  the  course  and  distance  from  the  cor- 
ner of  the  mill  site  to  a  comer  of  the  lode  claim  to  be  invariably  given  :n 
such  plat  and  field  notes,  and  a  copy  of  the  plat  and  notice  of  application 
for  patent  must  be  conspicuously  posted  upon  the  mill  site  as  well  as  upon 
the  vein  or  lode  claim  for  the  statutory  period  of  sixty  days.  In  making 
the  entry  no  sei^arate  receipt  or  certificate  need  be  Issued  for  the  mill 
site,  but  the  whole  area  of  both  lode  and  mill  site  will  be  embraced  in  one 
entry,  the  price  being  five  dollars  for  each  acre  and  fractional  part  of  an 
acre  embraced  by  such  lode  and  mill  site  claim. 

€4.  In  case  the  owner  of  a  quartz  mill  or  reduction  works  is  not  the 
owner  or  claimant  of  a  vein  or  lode  claim,  the  law  permits  him  to  make 
application  therefor  in  the  same  manner  prescribed  herein  for  mining 
claims,  and  after  due  notice  and  proceedings.  In  the  absence  of  a  valid 
adverse  filing,  to  enter  and  receive  a  patent  for  his  mill  site  at  said  price 
l)er  acre. 

(i5.  In  every  case  there  must  be  satisfactory  proof  that  the  land  claimed 
as  a  mill  site  is  not  mineral  in  character,  which  proof  may,  where  the 
matter  is  unquestioned,  consist  of  the  sworn  statement  of  two  or  more 
persons  capable,  from  acquaintance  with  the  land,  to  testify  understand- 
ingly. 

Citizenship. 

GO.  The  proof  necessary  to  establish  the  citizenship  of  applicants  for 
mining  ptitents  must  be  made  in  the  following  manner:  In  case  of  au 
Incorporate*!  company,  a  certified  copy  of  their  charter  or  certificate  of 
incori>oration  must  be  filed.  In  case  of  an  association  of  persons  unin- 
con^orated.  the  affidavit  of  their  duly  authorized  agent,  made  upon  his 
own  knowledge  or  upon  information  and  belief,  setting  forth  the  residence 
of  «ich  iierson  forming  such  association,  must  be  submitted.  This  affidavit 
must  be  accompanied  by  a  power  of  attorney  from  the  parties  forming 
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such  aBSociatlon,  authorising  the  pereon  who  nmkes  the  affidavit  of  cltiaeii- 
shlp  to  act  for  them  in  the  matter  of  their  application  for  patent 

67.  In  case  of  an  individual  or  an  association  of  Indlvlduuals  who  do 
not  appear  by  their  duly  authorized  agent,  the  affidavit  of  each  applicant, 
showhig  whether  he  is  a  native  or  naturalized  citizen,  when  and  where 
bom,  and  his  residence,  will  be  required. 

68.  In  case  an  applicant  has  declared  his  intention  to  become  a  citizen 
or  has  been  naturalized,  his  affidavit  must  show  the  date,  place,  and  the 
court  before  which  he  declared  his  Intention,  or  from  which  his  certificate 
of  citizenship  issued,  and  present  residence. 

69.  The  affidavit  of  the  claimant  as  to  his  citizeushlp  may  be  taken 
before  the  register  or  receiver,  or  any  other  officer  authorized  to  administer 
oaths  within  the  land  districts;  or,  if  the  claimant  is  residing  beyond  the 
limits  of  the  district,  the  affidavit  may  be  taken  before  the  clerk  of  any 
court  of  record  or  before  any  notary  public  of  any  state  or  territory. 

70.  If  citizenship  is  established  by  the  testimony  of  disinterested  per- 
sons, such  testimony  may  be  taken  at  any  place  before  any  person  author- 
ized to  administer  oaths,  and  whose  official  character  is  duly  verified. 

71.  No  entry  will  be  allowed  until  the  register  has  satisfied  himself, 
by  careful  examination,  that  proper  proofs  have  been  filed  upon  the 
points  Indicated  in  the  law*  and  official  regulations.  Transfers  made  sub- 
sequent to  the  filing  of  the  application  for  patent  will  not  be  considered, 
but  entry  will  be  allowed  and  patent  Issued  in  all  cases  in  the  name  of 
the  applicant  for  patent,  the  title  conveyed  by  the  patent,  of  course,  in 
each  Instance,  inuring  to  the  transferee  of  such  applicant  where  a  transfer 
has  been  made  pending  the  application  for  patent. 

72.  The  mineral  entries  will  be  given  the  current  serial  numbers 
according  to  the  provisions  of  the  circular  of  June  10,  1908,  whether  the 
same  are  of  lode  or  of  placer  claims  or  of  mill  sites. 

73.  In  sending  up  the  papers  in  a  case  the  register  must  not  omit  cer- 
tifying to  the  fact  that  the  notice  was  posted  in  his  office  for  the  full 
period  of  sixty  days,  such  certificate  to  state  distinctly  when  such  posting 
was  done  and  faohv  long  continued.  The  schedule  of  papers,  form  4-252 f, 
should  accompany  the  returns  with  all  mineral  applications  and  entries 
allowed. 

Possessory  Right. 

74.  The  provisions  of  section  2332,  Revised  Statu t^,  will  greatly  lessen 
the  burden  of  proof,  more  especially  In  the  case  of  old  claims  located  many 
years  since,  the  records  of  which,  in  many  cases,  have  been  destroyed  by 
fire,  or  lost  in  other  ways  during  the  lapse  of  time,  but  concerning  the 
possessory  right  to  which  all  controversy  or  litigation  has  long  been 
settled. 

75.  When  an  applicant  desires  to  make  his  proof  of  possessory  right 
in  accordance  with  this  provision  of  law,  he  will  not  be  required  to  produce 
evidence  of  location,  copies  of  conveyances,  or  abstracts  of  title,  as  In 
other  cases,  but  will  be  required  to  furnish  a  duly  certified  copy  of  the 
statute  of  limitation  of  mining  claims  for  the  state  or  territory,  together 
with  his  sworn  statement  giving  a  dear  and  succinct  narration  of  the 
facts  as  to  the  origin  of  his  title,  and  likewise  as  to  the  continuation  of 
his  possession  of  the  mining  ground  covered  by  his  application;  the  area 
thereof ;  the  nature  and  extent  of  the  mining  that  has  been  done  thereon ; 
whether  there  has  been  any  opposition  to  his  possession,  or  litigation  with 
regard  to  his  claim,  and  if  so,  when  the  same  ceased;  whether  such  cessa- 
tion was  caused  by  compromise  or  by  judicial  decree,  and  any  additional 
facts  within  the  claimant's  knowledge  having  a  direct  bearing  upon  his 
possession  and  bona  fides  which  he  may  desire  to  submit  in  support  of 
bis  claim. 
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70.  Tliei-e  should  lilrewlse  be  filed  a  certificate,  under  seal  of  the  court 
having  jurisdiction  of  mining  cases  within  the  Judicial  district  embracing 
the  claim,  that  no  suit  or  action  of  any  character  whatever  involving  the 
right  of  ix)S!S€f3sion  to  any  portion  of  the  claim  applied  for  is  pending,  and 
that  there  has  been  no  litigation  before  said  court  affecting  the  title  to  said 
claim  or  any  part  thereof  for  a  period  equal  to  the  time  fixed  by  the  statute 
of  limitations  for  mining  claims  in  the  state  or  territory  as  aforesaid  other 
than  that  which  has  been  finally  decided  in  favor  of  the  claimant 

77.  The  claimant  should  support  his  narrative  of  facts  relative  to  hi:j 
possession,  occupancy,  and  improvements  by  corroborative  testimony  of 
any  disinterested  person  or  persons  of  credibility  who  may  be  cognizant 
of  the  facts  in  the  case  and  are  capable  of  testifying  understandlngly  in 
the  premises. 


Advebse  Claims. 


7.S.  An  adverse  claim  must  he  filed  with  the  register  and  receiver  of  the 
laud  office  where  ttie  application  for  patent  is  filed  or  with  the  register  and 
receiver  of  the  district  in  which  the  land  is  situated  at  the  time  of  filing 
the  adverse  claim.  It  must  be  on  the  oath  of  the  adverse  claimant,  or 
it  may  be  verified  by  the  oath  of  any  duly  authorized  agent  or  attorney 
in  fact  of  the  adverse  claimant  cognizant  of  the  facts  slated. 

79.  Where  an  agent  or  attorney  in  fact  verifies  the  adverse  claim,  he 
must  distinctly  swear  that  he  is  such  agent  or  attorney,  and  accomi>any 
his  aflidavit  by  proof  thereof.  • 

^0.  The  agent  or  attorney  in  fact  must  make  the  affidavit  in  verifica- 
tion of  the  adverse  claim  within  the  land  district  where  the  claim  is 
situated. 

SI.  The  adverse  claim  so  filed  must  fully  set  forth  the  nature  and  ex- 
tent of  the  interference  or  confiict;  whether  the  adverse  party  claims  as 
a  purchaser  for  valuable  consideration  or  as  a  locator.  If  the  former,  a 
certified  copy  of  the  original  location,  the  original  conveyance,  a  duly 
certifietl  Cf)py  thereof,  or  an  abstract  of  title  from  the  office  of  the  proi>er 
recorder  should  be  furnished,  or  if  the  transaction  was  a  merely  verbal 
one,  he  will  narrate  the  circumstances  attending  the  purchase,  the  date 
thereof,  and  the  amount  paid,  which  facts  should  be  supported  by  the 
affidavit  of  one  or  more  witnesses,  if  any  were  present  at  the  time,  and 
if  he  claims  as  a  locator  he  must  file  a  duly  certified  copy  of  the  locatlou 
from  the  office  of  the  proper  recorder. 

82.  In  order  that  the  "boundaries"  and  "extent"  of  the  claim  may  be 
shown,  it  will  be  incumbent  upon  the  adverse  claimant  to  file  a  plat  show- 
ing his  entire  claim,  its  relative  situation  or  position  with  tiie  one  against 
which  he  claims,  and  the  extent  of  the  conflict :  Provided,  however,  that 
if  the  application  for  patent  describes  the  claim  by  legal  subdivisions,  the 
adverse  claimant,  if  also  claiming  by  legal  subdivisions,  may  describe  his 
adverse  claim  in  the  same  manner  ^'ithout  further  survey  or  plat.  If  the 
claim  is  not  described  by  legal  subdivisions,  it  will  generally  be  more 
satisfactory-  if  the  plat  thereof  is  made  from  an  actual  survey  by  a  mineml 
surveyor,  and  its  correctness  officially  certified  thereon  by  him. 

83.  T'lwn  the  foregoing  being  filed  within  the  sixty  days'  period  of 
publication,  the  register,  or  in  his  absence  the  receiver,  will  Immediatelv 
give  notice  in  writing  to  the  parties  that  such  adverse  claim  has  l)eeli 
filed,  informing  them  that  the  party  who  filed  the  adverse  claim  will  r>e 
required  within  thirty  days  from  the  date  of  such  filing  to  commence  pro- 
ceedings in  a  court  of  competent  jurisdiction  to  determine  tbi»  question  of 
right  of  possession,  and  to  prosecute  the  same  with  reasonable  diligence 
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to  final  Judgment,  and  that,  should  such  adverse  claimant  fall  to  do  so, 
hlB  adverse  claim  will  be  considered  waived  and  the  application  for  patent 
be  allowed  to  proceed  upon  its  merits. 

84.  When  an  adverse  claim  Is  filed  as  aforesaid,  the  register  or  re- 
ceiver will  endorse  upon  the  same  the  precise  date  of  filing,  and  preserve 
a  record  of  the  date  of  notifications  issued  thereon;  and  thereafter  all 
proceedings  on  the  application  for  patent  will  be  stayed,  with  the  exception 
of  the  completion  of  the  publication  and  posting  of  notices  and  plat  and 
the  filing  of  the  necessary  proof  thereof,  until  the  controversy  shall  ha\e 
been  finally  adjudicated  in  court  or  the  adverse  claim  waived  or  with- 
drawn. 

85.  Where  an  adverse  claim  has  been  filed  and  suit  thereon  commenced 
within  the  statutory  period  and  final  judgment  rendered  detennining  the 
right  of  poFsession,  it  will  not  be  sufficient  to  file  with  the  register  a  cer- 
tificate of  the  clerk  of  the  court  setting  forth  the  facts  as  to  such  judg- 
ment, but  the  successful  party  must,  before  he  is  allowed  to  make  entrj% 
file  a  certified  copy  of  the  judgment  roll,  together  with  the  other  e\idence 
required  by  section  2326,  Revised  Statutes. 

86.  Whore  such  suit  has  been  dismissed,  a  certificate  of  the  clerk  of  the 
court  to  that  effect  or  a  certified  copy  of  the  order  of  dismissal  will  be 
sufficient. 

87.  After  an  adverse  claim  has  been  filed  and  suit  commenced,  a  relin- 
quishment or  other  evidence  of  abandonment  of  the  adverse  claim  will 
not  be  accepted,  but  the  case  must  be  terminated  and  proof  thereof  fur- 
nished as  required  by  the  last  two  paragraphs. 

88.  Where  an  adverse  claim  has  been  filed,  but  no  suit  commenced 
against  the  applicant  for  patent  within  the  statutory  period,  a  certificate 
to  that  effect  by  the  clerk  of  the  state  court  having  jurisdiction  in  the 
case,  and  also  by  the  clerk  of  the  circuit  court  of  tlie  United  States  for 
the  district  in  which  the  claim  is  situated,  will  be  required. 

Appointment  of  Scbveyors  fob  Survey  of  Mining  Claims  and  Chabges. 

89.  Section  23^  provides  for  the  appointment  of  surveyors  to  survey 
mining  claim,  and  authorisses  the  commissioner  of  the  general  land  office 
to  establish  the  rates  to  be  charged  for  surveys  and  for  newsimper  publica- 
tions. Under  this  authority  of  law  the  following  rates  have  been  estab- 
lished as  the  maximum  charges  for  newspaper  publications  in  mining 
cases: 

(1)  Where  a  daily  newspaper  is  designated  the  charge  shall  not  ex- 
ceed seven  dollars  for  each  ten  lines  of  space  occupied,  and  where  a 
weekly  newspaper  is  designated  as  the  medium  of  publication,  five  dollars 
for  the  same  space  will  be  allowed.  Such  charge  shall  be  accepted  as  full 
payment  for  publication  in  each  issue  of  the  newspaj^er  for  the  entire 
period  required  by  law. 

It  is  expected  that  these  notices  shall  not  be  so  abbreviated  as  to  curtail 
the  description  essential  to  a  i>erfect  notice,  and  the  said  rates  established 
upon  the  understanding  that  they  are  to  be  In  the  usual  body  type  used 
for  advertisements. 

(2)  For  the  publication  of  citations  in  contests  or  hearings  involving 
the  character  of  lands  the  charges  shall  not  exceed  eight  dollars  for  five 
publications  in  weekly  newsi)apers  or  ten  dollars  for  publications  in  daily 
newspapers  for  thirty  days. 

90.  The  surveyors  general  of  the  several  districts  will,  in  pursuance 
of  said  law,  appoint  in  each  land  district  as  many  competent  surveyors 
for  the  survey  of  mining  claims  as  may  seek  such  appointm^it,  it  being 
distinctly  understood  that  all  expenses  of  these  notices  and  surveys  are  to 
be  borne  by  the  mining  claimants  and  not  by  the  United  States.     The 
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statute  provideB  that  the  claimant  shall  also  be  at  liberty  to  emptoy  any 
United  States  mineral  surveyor  to  make  the  survey.  E^ach  survearor 
appointed  to  sun^ey  mining  claims  before  entering  upon  the  duties  of  his 
office  or  appointment  shall  be  required  to  enter  Into  a  bond  of  Jiot  leas 
than  $6,000  for  the  faithful  performance  of  his  duties. 

91.  With  r^ard  to  the  platting  of  the  claim  and  other  office  work  lu 
the  surveyor  general's  office,  that  officer  will  make  an  estimate  of  the  cost 
thereof,  which  amount  the  claimant  will  deposit  with  any  assistant 
United  States  treasurer  or  designated  depository  in  favor  of  the 
United  States  treasurer,  to  be  passed  to  the  credit  of  the  fund  created 
by  "Individual  depositors  for  surveys  of  the  public  lands,"  and  file  with 
the  surveyor  general  duplicate  certificates  of  such  deposit  in  the  usual 
manner. 

92.  The  surveyors  general  will  endeavor  to  appoint  surveyors  to  survey 
mining  claims  so  that  one  or  more  may  be  located  in  eadi  mining  district 
for  the  greater  convenience  of  miners. 

93.  The  usual  oaths  will  be  required  of  these  surveyors  and  their 
assistants  as  to  the  correctness  of  each  survey  executed  by  them. 

The  duty  of  the  surveyor  ceases  when  he  has  executed  the  survey  an>J 
returned  the  field  notes  and  preliminary  plat  thereof  with  his  report  to 
the  surveyor  general.  He  will  not  be  allowed  to  prepare  for  the  mining 
claimant  the  papers  in  support  of  an  application  for  patent,  or  otherwise 
perform  the  duties  of  an  attorney  before  the  land  office  in  connection  with 
a  mining  claim. 

The  sur\'eyor8  general  and  local  land  officers  are  expected  to  report  any 
infringement  of  this  regulation  to  this  office. 

94.  Should  it  appear  that  excessive  or  exorbitant  charges  liave  been 
made  by  any  surveyor  or  any  publisher,  prompt  action  will  be  tak^i  with 
the  view  of  correcting  the  abusei 

Fees  of  Reoistebs  and  Receivebs. 

95.  The  fees  payaMe  to  the  register  and  receiver  for  filing  and  acting 
upon  applications  for  mineral-land  patents  are  five  dollars  to  eadi  officer, 
to  be  paid  by  the  applicant  for  patent  at  the  time  of  filing,  and  the  like 
sum  of  five  dollars  is  payable  to  each  officer  by  an  adverse  claimant  at 
the  time  of  filing  his  adverse  claim.     (Sec.  2238,  Rev.  St  par.  9.) 

(Paragraphs  96,  97  and  98,  are  superseded  by  the  general  circular  In- 
structions of  June  10,  1908.) 

Heabings  to  Detebmine  Chabacteb  of  Lands. 

99.  The  rules  of  practice  in  cases  before  the  United  States  district  land 
offices,  the  general  land  office,  and  the  department  of  the  interior,  will. 
8o  far  as  applicable,  govern  in  all  cases  and  proceedings  arising  in  contests 
and  hearings  to  determine  the  character  of  lands. 

100.  Public  land  returned  by  the  surveyor  general  as  mineral  shall 
be  withheld  from  entry  as  agricultural  land  until  the  presumption  arising 
from  such  a  return  shall  be  overcome  by  testimony  taken  in  the  manner 
hereinafter  described. 

101.  Hearings  to  determine  the  character  of  lands: 
(1)     Lands  returned  as  mineral  by  the  surveyor  general. 

When  such  lands  are  sought  to  be  entered  as  agricultural  under  laws 
which  require  the  submission  of  final  proof  after  due  notice  by  publication 
and  posting,  the  filing  of  the  proper  nonmlneral  affidavit  in  the  absence 
of  allegations  that  the  land  is  mineral  will  be  deemed  sufficient  as  a  pre- 
liminary requirement.  A  satisfactory  showing  as  to  character  of  land  must 
be  made  when  final  proof  is  submitted. 
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In  case  of  application  to  enter,  locate,  or  select  such  lands  as  agricul- 
tural, under  laws  in  which  the  submission  of  final  proof  after  due  pub- 
lication and  posting  is  not  required,  notice  thereof  must  first  be  given  by 
publication  for  sixty  days  and  posting  in  the  local  office  during  the  same 
period,  and  affirmative  proof  as  to  the  character  of  the  land  submitted. 
In  the  absence  of  allegations  that  the  land  is  mineral,  and  upon  CMnpliance 
with  this  requirement,  the  entry,  location,  or  selection  will  be  allowed, 
if  otherwise  regular. 

(2)  Lands  returned  as  agricultural  and  alleged  to  be  mineral  in 
character. 

Where  as  against  the  claimed  right  to  enter  such  lands  as  agricultural 
it  is  alleged  that  the  same  are  mineral,  or  are  applied  for  as  mineral  lands, 
the  proceedings  in  this  class  of  cases  will  be  in  the  nature  of  a  contest, 
and  the  practice  will  be  governed  by  the  rules  in  force  in  contest  cases. 

(Paragraphs  102  to  104,  inclusive,  are  superseded  by  aw>ropriate  in- 
structions relative  to  nonmineral  proofs  in  railroad,  state,  and  forest  lieu 
selections  contained  in  separate  circulars.) 

105.  At  hearings  to  determine  the  character  of  lands,  the  claimants 
and  witnesses  will  be  thoroughly  examined  with  regard  to  the  character 
of  the  land ;  whether  the  same  has  been  thoroughly  prospected ;  whether 
or  not  there  exists  within  the  tract  or  tracts  claimed  any  lode  or  vein  of 
quartz  or  other  rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,  or 
copper,  or  other  valuable  deposit  which  has  ever  been  claimed,  locate<i, 
recorded,  or  worked ;  whether  such  work  is  entirely  abandoned,  or  whether 
occasionally  resumed;  if  such  lode  does  exist,  by  whom  claimed,  under 
what  designation,  and  in  which  subdivision  of  the  land  it  lies;  whether 
any  placer  mine  or  mines  exist  upon  the  land ;  If  so,  what  is  the  character 
thereof,  whether  of  the  shallow-surface  description,  or  of  the  de^  cement, 
blue  lead,  or  gravel  deposits;  to  what  extent  mining  is  carried  on  when 
water  can  be  obtained,  and  what  the  facilities  are  for  obtaining  water 
for  mining  purposes;  upon  what  particular  t^i-acre  subdivisions  mining 
has  been  done,  and  at  what  time  the  land  was  abandoned  for  mining 
purposes,  if  abandoned  at  all.  In  every  case,  where  practicable,  an 
adequate  quantity  or  number  of  representative  samples  of  the  alleged 
mineral-bearing  matter  or  material  should  be  offered  In  evidence,  with 
proper  identification,  to  be  considered  in  connection  with  the  record,  with 
which  they  will  be  transmitted  upon  each  appeal  that  may  be  taken.  Testi- 
mony may  be  submitted  as  to  the  geological  formation  and  development  of 
mineral  on  adjoining  or  adjacent  lands  and  their  relevancy. 

106.  The  testimony  should  also  show  the  agricultural  capacities  of  the 
land,  what  kind  of  crops  are  raised  thereon,  and  the  value  thereof,  the 
number  of  acres  actually  cultivated  for  crops  of  cereals  or  vegetables,  and 
within  which  particular  ten-acre  subdivision  such  crops  are  raised;  also 
which  of  these  subdivisions  embrace  the  improvem^its,  giving  In  detail 
the  extent  and  value  of  the  improvements,  such  as  house,  bam,  vineyard, 
orchard,  'fencing,  etc.,  and  mining  improvements. 

107.  The  testimony  should  be  as  full  and  complete  as  possible;  and 
in  addition  to  the  leading  points  indicated  above,  where  an  attempt  is 
made  to  prove  the  mineral  character  of  lands  which  have  been  entered 
under  the  agricultural  laws,  it  should  show  at  what  date,  if  at  all,  valuable 
deposits  of  minerals  were  first  known  to  exist  on  the  lands. 

108.  When  the  case  comes  l)efore  this  office,  such  decision  will  be  made 
as  the  law  and  the  facts  may  Justify.  In  cases  where  a  survey  is  neces- 
sary to  set  apart  the  mineral  from  the  agricultural  land,  the  proper 
party,  at  his  own  expense,  will  be  required  to  have  the  work  done  by  a 
reliable  and  competent  surveyor  to  be  designated  by  the  surveyor  general. 
Application  therefor  must  be  made  to  the  register  and  receiver,  ac- 
companied by  a  description  of  the  land  to  be  segregated  and  the  evidence 
of  service  upon  the  opposite  party  of  notice  of  his  intention  to  have  such 
2B  ft  A49 
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gegregatiou  made.  The  register  and  receiver  will  forward  the  same  to 
this  office,  when  the  necessary  Instructions  for  the  survey  will  be  given. 
The  survey  in  such  case,  where  the  claims  to  be  segregated  are  vein  or  lode 
claims,  must  be  executed  in  such  manner  as  will  conform  to  the  require- 
ments in  section  2320.  Revised  Statutes,  as  to  length  and  width  and 
parallel  end  lines. 

109.  Such  survey  when  executed  must  be  pr(H)erly  sworn  to  by  the  sur- 
veyor, either  before  a  notary  public.  United  States  commissioner,  officer 
of  a  court  of  record,  or  before  the  register  or  receiver,  the  deponent's 
character  and  credibility  to  be  properly  certified  to  by  the  officer  admin- 
istering the  oath. 

110.  Ujwn  the  filing  of  the  plat  and  field  notes  of  such  survey  with  the 
register  and  receiver,  duly  sworn  to  as  aforesaid,  they  will  transmit  the 
same  to.  the  surveyor  general  for  his  verification  and  aw)roval,  who,  if 
he  finds  the  work  correctly  performed,  will  furnish  authenticated  copies 
of  such  plat  and  description  both  to  the  pn^)er  local  land  office  and  to 
this  office,  made  upon  the  usual  drawing-paper  township  blank. 

The  copy  of  plat  furnished  the  local  office  and  this  office  must  be  a 
diagram  verified  by  the  surveyor  general,  showing  the  claim  or  claims 
segregated,  and  designating  the  separate  fractional  agricultural  tracts 
in  each  40-acre  legal  subdivision  by  the  proper  lot  number,  beginning  with 
No.  1  in  each  section,  and  giving  the  area  in  each  lot,  the  same  as  provided 
in  paragraph  37  In  the  survey  of  mining  claims  on  surveyed  lands. 

111.  The  fact  that  a  certain  tract  of  land  is  decided  upon  testimony 
to  be  mineral  in  character  is  by  no  means  equivalent  to  an  award  of  the 
land  to  a  miner.  In  order  to  secure  a  patent  for  such  land,  he  must  pro- 
ceed as  in  other  cases,  in  accordance  with  the  foregoing  regulations. 

Blank  forms  for  proofs  in  mineral  cases  are  not  furnished  by  the 
general  land  office. 


DiSTBicT  OF  Alaska. 

112.  Section  13,  Act  of  May  14,  1898,  according  to  native-born  citizens 
of  Canada,  "the  same  mining  rights  and  privileges"  in  the  district  of 
Alaska  as  are  accorded  to  citizens  of  the  United  States  in  British  Columbia 
and  the  northwest  territory  by  the  laws  of  the  Dominion  of  Canada,  is 
not  now  and  never  has  been  operative,  for  the  reason  that  the  only  mining; 
rights  and  privileges  granted  to  any  person  by  the  laws  of  the  Dominion 
of  Canada  are  those  of  leasing  mineral  lands  upon  the  payment  of  a 
stated  royalty,  and  the  mining  laws  of  the  United  States  make  no  pro- 
vision for  such  leases. 

113.  For  the  sections  of  the  Act  of  June  6,  1900,  making  further  pro- 
vision for  a  civil  government  for  Alaska,  which  provide  for  the  establish- 
ment of  recording  districts  and  the  recording  of  mining  locations;  for  the 
making  of  rules  and  regulations  by  the  miners  and  for  the  legalization  of 
mining  records;  for  the  extension  of  the  mining  laws  to  the  district  of 
Alaska,  and  for  the  exploration  and  mining  of  tide  lands  and  lands  below 
low  tide;  and  relating  to  the  rights  of  Indians  and  persons  conducting 
schools  or  missions,  see  page  21  of  this  circular. 


MiNEBAL  Lands  Withik  National  Forests. 

114.  The  act  of  June  4,  1897,  provides  that  "any  mineral  lands  in  any 
forest  reservation  which  have  been  or  which  may  be  shown  to  be  snch, 
and  subject  to  entry  under  the  existing  mining  laws  of  the  United  States 
and  the  rules  and  regulations  applying  thereto,  shall  continue  to  be  sub- 
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Ject  to  such  location  and  entry,"  notwithstanding  the  reservation.  This 
makes  mineral  lauds  in  the  forest  reserves  subject  to  location  and  entry 
under  the  general  mining  laws  in  the  usual  manner. 

The  act  also  provides  that  "The  Secretary  of  the  Interior  may  permit, 
under  regulations  to  be  prescribed  by  him,  the  use  of  timber  and  stone 
found  ni)on  such  reservations,  free  of  charge,  by  bona  fide  settlers,  miners, 
residents,  and  prospectors  for  minerals,  for  firewood,  fencing,  buildings, 
mining,  prospecting,  and  other  domestic  purposes,  as  may  be  needed  by 
such  persons  for  such  purposes;  such  timber  to  be  used  within  tne  State 
or  Territory,  respectively,  where  such  reservations  may  be  located." 


Transfer  of  National  Forests. 

Act  of  February  1,  1905  (33  Stat.  C28). 

The  secretat'y  of  the  department  of  agriculture  shall,  from  and  after 
the  passage  of  this  act,  execute  or  cause  to  be  executed  all  laws  affecting 
public  lands  heretofore  or  hereafter  reserved  under  the  provisions  of 
section  twenty-four  of  the  act  entitled  "An  act  to  repeal  the  timl)er- 
culture  laws,  and  for  other  purposes,"  approved  March  3,  1891,  and  acts 
supplemental  to  and  amendatory  thereof,  after  such  lands  have  been  so 
reserved,  excepting  such  laws  as  affect  the  surveying,  prospecting,  locat- 
ing, appropriating,  entering,  relinquishing,  reconveying,  certifying,  or 
patenting  of  any  such  lands.  (For  further  information  see  Use  Book — 
Forest  Service.) 

Surveys  of  Mining  Claims. 
General  Provisions. 

115.  Under  section  2334,  Revised  Statutes,  the  U.  S.  surveyor  general 
"may  appoint  in  each  land  district  containing  mineral  lands  as  many 
competent  sun^eyors  as  shall  apply  for  appointment  to  survey  mining 
claims." 

116.  Persons  desiring  such  appointment  should  therefore  file  their  appli- 
cations with  the  surveyor  general  for  the  district  wherein  appointment 
is  asked,  who  will  furnish  all  information  necessary. 

117.  All  appointments  of  mineral  surveyors  must  be  submitted  to  the 
commissioner  of  the  general  land  office  for  approval. 

118.  The  surveyors  general  have  authority  to  suspend  or  revoke  the 
commissions  of  mineral  surveyors  for  cause.  Before  final  action,  how- 
ever, the  matter  should  be  submitted  to  the  commissioner  of  the  general 
land  office  for  approval. 

119.  Such  surveyors  will  be  allowed  the  right  of  appeal  from  the  action 
of  the  surveyor  general  in  the  usual  manner.  Such  appeal  should  be 
filed  with  the  surveyor  general,  who  will  at  once  transmit  the  same,  with 
a  full  report,  to  the  general  land  office. 

120.  Neither  the  surveyor  general  nor  the  commissioner  of  the  general 
land  office  has  Jurisdiction  to  settle  differences,  relative  to  the  payment 
of  charges  for  field  work,  between  mineral  surveyors  and  claimant;*. 
These  are  matters  of  private  contract  and  must  be  enforced  in  the  ordinary 
manner,  1.  e.,  in  the  local  courts.  The  department  has,  however,  authority 
to  investigate  charges  affecting  the  official  actions  of  mineral  surveyors, 
and  will,  on  sufficient  cause  shown,  suspend  or  revoke  their  appointment. 
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121.  The  surveyors  general  should  appoint  as  many  competent  min- 
eral surveyors  as  apply  for  appointment,  in  ord^  that  claimants  may  have 
a  choice  of  surveyors,  and  be  enabled  to  have  their  work  done  on  the  most 
advantageous  terms. 

122.  The  schedule  of  charges  for  office  work  should  be  as  low  as  is  pos- 
sible. No  additional  charges  should  be  made  for  orders  for  amended  sur- 
veys, unless  the  necessity  therefor  is  clearly  the  fault  of  the  claimant,  or 
considerable  additional  office  work  results  therefrom. 

123.  (Omitted.) 

124.  Mineral  surveyors  will  address  all  official  communications  to  the 
surveyor  general.  They  will,  when  a  mining  claim  is  the  subject  of  cor- 
respondence, give  the  name  and  survey  number.  In  replying  to  letters 
they  will  give  the  subject-matter  and  date  of  the  letter.  They  will 
promptly  notify  the  surveyor  general  of  any  change  in  poet  office  address. 

125.  Mineral  surveyors  should  keep  a  complete  record  of  each  survey 
made  by  them  and  the  facts  coming  to  their  knowledge  at  the  time,  as 
well  as  copies  of  all  their  field  notes,  reports,  and  official  correspondence, 
in  order  that  such  evidence  may  be  readily  produced  when  called  for  at 
any  future  time.  Field  notes  and  other  reports  must  be  written  in  a  clear 
and  legible  hand  or  typewritten,  in  noncopying  ink,  and  upon  the  proper 
blanks  furnished  gratuitously  by  the  surveyor  general's  office  upon  applica- 
tion therefor.     No  interlineations  or  erasures  will  be  allowed. 

126.  No  return  by  a  mineral  surveyor  will  be  recognized  as  official  un- 
less it  is  over  his  signature  as  a  United  States  mineral  surveyor,  and 
made  in  pursuance  of  a  special  order  from  the  surveyor  generars  office. 
After  he  has  received  an  order  for  survey  he  is  required  to  make  the 
survey  and  return  correct  field  notes  thereof  to  the  surveyor  general's 
office  without  delay. 

127.  The  claimant  is  required,  in  all  cases,  to  make  satisfactory  ar- 
rangements with  the  surveyor  for  the  payment  for  his  services  and  those 
of  his  assistants  in  making  the  survey,  as  the  United  States  will  not  be 
held  responsible  for  the  same. 

128.  A  mineral  surveyor  is  precluded  from  acting,  either  directly  or 
indirectly,  as  attorney  in  mineral  claims.  His  duty  in  any  particular  case 
ceases  when  he  has  executed  the  survey*and  returned  the  field  notes  and 
preliminary  plat,  with  his  report,  to  the  surveyor  general.  He  will  not 
be  allowed  to  prepare  for  the  mining  claimant  the  papers  in  support  of 
his  application  for  patent,  or  otherwise  perform  the  duties  of  an  attorney 
before  the  land  office  in  connection  with  a  mining  claim.  He  is  not  per- 
mitted to  combine  the  duties  of  surveyor  and  notary  public  in  the  same 
case  by  administering  oaths  to  the  parties  in  interest  It  is  preferable  that 
both  preliminarj'  and  final  oaths  of  assistance  should  be  taken  before  some 
officer  duly  authorized  to  administer  oaths,  other  than  the  mineral  sur- 
veyor. In  cases,  however,  where  great  delay,  expense  or  inconvenience 
would  result  from  a  strict  compliance  with  this  rule,  the  mineral  surveyor 
is  authorized  to  administer  the  necessary  oaths  to  his  assistants,  but  in 
each  case  where  this  is  done,  he  will  submit  to  the  proper  surveyor  general 
a  full  written  report  of  the  circumstances  which  required  his  stated 
action;  otherwise  he  must  have  absolutely  nothing  to  do  with  the  case, 
except  in  his  official  capacity  as  surveyor.  He  will  not  employ  chainraen 
Interested  therein  in  any  manner. 

Method  of  Survey. 

129.  The  survey  made  and  returned  must,  in  every  case,  be  an  actu  il 
survey  on  the  ground  in  full  detail,  made  by  the  mineral  surveyor  in 
person  after  the  receipt  of  the  order,  and  without  reference  to  any  knowl- 
edge he  may  have  previously  acquired  by  reason  of  having  made  ttie  lo<^- 
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tloa  survey  or  otherwise,  and  must  show  the  actual  facts  existing  at  the 
time.  This  precludes  him  from  calailatlng  the  connections  to  corners  of 
the  public  survey  and  location  monuments,  or  any  other  lines  of  his  sur- 
vey through  prior  surveys  made  by  others  and  substituting  the  same  for 
connections  or  lines  of  the  sun^ey  returned  by  him.  The  term  survey  In 
this  paragraph  applies  not  only  to  the  usual  field  work,  but  also  to  the 
examinations  required  for  the  preparation  of  affidavits  of  five  hundred 
dollars  expenditure,  descriptive  reiwrts  on  placer  claims,  and  all  other 

reports. 

130.  The  survey  of  a  mining  claim  may  consist  of  several  contiguous 
locations,  but  such  survey  must,  in  conformity  with  statutory  require- 
ments, distinguish  the  several  locations,  and  exhibit  the  boundaries  of 
each.    The  8ui'\ey  will  be  given  but  one  number. 

131.  The  survey  must  be  made  in  strict  conformity  with,  or  be  embrace<l 
within,  the  lines  of  the  location  ui)on  which  the  order  is  based.  If  the 
survey  and  location  are  identical,  that  fact  must  be  clearly  and  'distinctly 
stated  in  the  field  notes.  If  not  identical,  a  bearing  and  distance  must 
be  given  from  each  established  comer  of  survey  to  the  corresponding 
comer  of  the  location,  and  the  location  comer  must  be  fully  described, 
so  that  it  can  be  identified.  The  lines  of  the  location,  as  found  up»>n 
the  ground,  must  be  laid  down  uiK)n  the  preliminary  plat  in  such  a  man- 
ner as  to  contrast  and  show  their  relaticm  to  the  lines  of  survey. 

132.  In  view  of  the  principle  that  courses  and  distances  must  give  way 
when  in  confilct  with  fixed  objects  and  monuments,  the  surveyor  will  not, 
imder  any  circumstances,  change  the  CH)rners  of  the  location  for  the 
puri)OPe  of  making  them  confonii  to  the  description  In  the  record.  If  the 
difference  from  the  location  be  slight,  it  may  be  explained  in  the  field  notes?. 

133.  No  mining  claim  locatetl  suliFotiuent  to  May  10,  1872,  should  ex- 
ceed the  statutory  limit  in  width  on  esich  side  of  the  center  of  vein  or 
1,500  feet  In  length,  and  all  surveys  must  close  within  50-100  feet  in 
1,000  feet,  and  the  error  must  not  be  such  as  to  make  the  location  exceed 
the  statutory  limit,  and  in  absence  of  other  proof  the  discovery  point  is 
held  to  be  the  center  of  the  vein  on  the  surface.  The  course  and  length 
of  the  vein  should  be  marked  upon  the  plat. 

134.  All  mineral  sun'eys  must  l)e  made  with  a  transit,  with  or  with- 
out solar  attachment,  by  which  the  meridian  can  be  determined  Inde- 
I>endently  of  the  magnetic  needle,  and  all  courses  must  be  referred  to  the 
true  meridian.  The  variation  should  be  noted  at  each  comer  of  the  sur- 
vey. The  true  course  of  at  least  one  line  of  each  survey  must  be  ascer- 
talneil  by  astronomical  observations  made  at  the  time  of  the  sun-ey;  the 
data  for  determining  the  same  and  details  as  to  how  these  data  were 
arrived  at  must  be  given.  Or,  in  lieu  of  the  foregoing,  the  survey  must 
be  connectetl  with  some  line  the  true  course  of  w^hich  has  been  pre- 
viously established  beyond  questhm,  and  In  a  similar  manner,  and,  when 
such  lines  exist,  it  is  desirable  in  all  cases  that  they  should  be  used  us 
a  proof  of  the  accuracy  of  subsetpient  work. 

135.  Comer  No.  1  of  each  location  embraced  in  a  survey  must  be  con- 
nected by  course  and  distance  with  nearest  comer  of  the  public  survey 
or  with  a  T'nited  States  mineral  monument,  if  the  claim  lies  within  two 
miles  of  such  corner  or  monument.  If  both  are  within  the  required  dist- 
ance, the  connection  must  be  with  the  corner  of  the  public  survey. 

136.  Surveys  and  connections  of  mineral  claims  may  be  made  in  sus- 
|)ended  townships  in  the  same  manner  as  though  the  claims  were  upon 
unsun-eyed  land,  except  as  hereinafter  specified,  by  connecting  them  with 
independent  mineral  monuments.  At  the  same  time,  the  i>osltion  of  any 
public-land  corner  which  may  l^e  found  in  the  neighborhood  of  the  claim 
should  be  noted,  so  that,  in  case  of  the  release  of  the  township  from  sus- 
pension, the  position  of  the  claim  can  be  shown  on  the  plat. 
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137.  A  mineral  survey  must  not  be  returned  with  its  connection  made 
only  with  a  corner  of  the  public  survey,  where  the  survey  of  the  township 
within  which  It  is  situated  is  under  suspension,  nor  connected  with  a 
mineral  monument  alone,  when  situated  within  the  limits  of  a  township 
the  regularity  and  correctness  of  the  survey  of  which  Is  unquestioned. 

138.  In  making  an  official  survey,  corner  No.  1  of  each  location  must 
be  established  at  the  comer  nearest  the  comer  of  the  public  survey  or 
mineral  monument,  unless  good  cause  is  shown  for  its  being  placed  other- 
wise. If  connections  are  given  to  both  a  corner  of  the  public  survey  and 
mineral  monument,  corners  Nos.  1  should  be  placed  at  the  corner  nearest 
the  comer  of  the  public  survey.  When  a  boundary  line  of  a  claim  inter- 
sects a  section  line,  courses  and  distances  from  point  of  intersection  to 
the  government  corners  at  each  end  of  the  half  mile  of  section  line  so 
Intersected  must  be  given. 

139.  IH  case  a  survey  is  situated  in  a  district  where  there  are  no 
comers  of  the  public  survey  and  no  monuments  within  the  prescribed 
limits,  a  mineral  monument  must  be  established,  in  the  location  of  whicii 
the  greatest  care  must  be  exercised  to  Insure  permanency  as  to  site  and 
construction. 

140.  The  site,  when  practicable,  should  be  some  prominent  point* 
visible  for  a  long  distance  from  every  direction,  and  should  be  so  chosen 
that  the  permanency  of  the  monument  will  not  be  endangered  by  snow, 
rock,  or  landslides,  or  other  natural  causes. 

141.  The  monument  should  consist  of  a  stone  not  lees  than  30  Inches 
long,  20  Inches  wide,  and  6  inches  thick,  set  halfway  in  the  ground,  with 
a  conical  mound  of  stone  4  feet  high  and  6  feet  base  alongside  The 
letters  U.  S.  M.  M.,  followed  by  the  consecutive  number  of  the  monument 
in  the  district,  must  be  plainly  chiseled  upon  the  stone.  If  impracticable 
to  obtain  a  stone  of  required  dimensions,  then  a  post  8  feet  long,  6  inches 
square,  set  3  feet  in  the  ground,  scribed  as  for  a  stone  monument,  pro- 
tected by  a  well  built  conical  mound  of  stone  of  not  less  than  3  feet  high 
and  6  feet  base  around  it,  may  be  used.  The  exact  point  for  connection 
must  be  indicated  on  the  monument  by  an  X  chiseled  thereon;  if  a  post 
is  used,  then  a  tack  must  be  driven  into  the  post  to  indicate  the  point. 

142.  From  the  monument,  connections  by  course  and  distance  must  be 
taken  to  two  or  three  bearing  trees  or  rocks,  and  to  any  well  known  and 
permanent  objects  in  the  vicinity,  such  as  the  confluence  of  streams,  prom- 
inent rocks,  buildings,  shafts,  or  mouths  of  adits.  Bearing  trees  must 
be  proi>erly  scribed  B.  T.  and  bearing  rocks  chiseled  B.  R.,  together  with 
the  number  of  the  mineral  monument;  the  exact  point  on  the  tree  or 
stone  to  which  the  connection  is  taken  should  be  Indicated  by  a  cross  or 
other  unmistakable  mark.  Bearings  should  also  be  taken  to  prominent 
mountain  peaks,  and  the  approximate  distance  and  direction  ascertained 
from  the  nearest  town  or  mining  camp.  A  detailed  description  of  the 
mineral  monument,  with  a  topographical  map  of  its  location,  should  be 
furnished  the  office  of  the  surveyor  general  by  the  surveyor. 

143.  Corners  may  consist  of: 

First.  A  stone  at  least  24  Inches  long  set  12  Inches  in  the  ground,  witli 
a  conical  mound  of  stone  1%  feet  high,  2  feet  base,  alongside 

Second.  A  post  at  least  3  feet  long  by  4  inches  square,  set  18  incht'^ 
in  the  ground  and  surrounded  by  a  substantial  mound  of  stone  or  earth. 

Third.    A  rock  in  place. 

A  stone  should  always  be  used  for  a  corner  when  possible,  and  when 
so  used  the  kind  should  be  stated. 

144.  All  corners  must  be  established  in  a  permanent  and  workmanlike 
manner,  and  the  comer  and  survey  number  must  be  neatly  chiseled  or 
scribed  on  the  sides  facing  the  claim.  The  exact  corner  iM)lnt  must  be 
permanently  indicated  on  the  comer.     When  a  rock  in  place  is  used,  its 
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dimensioiiB  above  ground  must  be  stated  and  a    cross    chiseled    at    the 

'''^45.'^In^*M^e  point  for  the  corner  be  Inaccessible  or  unsuitable,  a 
witness  corner,  which  must  be  marked  ^;ltii  the  letters  W.  C  u  additlm^ 
to  the  comer  and  survey  number,  should  be  established.  The  witiiess 
comer  should  be  located  upon  a  line  of  the  survey  and  as  near  as  possible 
to  the  true  comer,  with  which  it  must  be  connected  by  course  and  distance. 
The  reason  why  it  is  impossible  or  impracticable  to  establish  the  true 
corner  must  always  be  stated  in  the  field  notes,  and  in  running  the  next 
course  it  should  be  stated  whether  the  start  is  made  from  the  true  place 
for  corner  or  from  witness  comer.  ,  .     ^  , , 

146.  The  identity  of  all  comers  should  be  perpetuated  by  taking  courses 
and  distances  to  bearing  trees,  rocks  and  other  objects,  as  prescribed  in 
the  establishment  of  mineral  monuments,  and  when  no  bearings  are  given 
it  should  be  stated  that  no  bearings  are  available.  Pemianent  objects 
should  be  selected  for  bearings  whenever  possible. 

147.  If  an  oflicial  mineral  survey  has  been  made  in  the  vicinity,  wlthm 
a  reasonable  distance,  a  further  connecting  line  should  be  run  to  some 
comer  thereof;  and  in  like  manner  all  conflicting  surveys  and  locations 
should  be  so  connected,  and  the  corner  with  which  connection  is  made 
in  each  case  described.  Such  connections  will  be  made  and  conflicts  shown 
according  to  the  boundaries  of  the  neighboring  or  conflicting  claims  as 
each  is  marked,  defined  and  actually  established  upon  the  ground.  The 
mineral  surveyor  will  fully  and  si)ecifically  state  in  his  return  how  and  by 
what  visible  evidences  he  was  able  to  identify  on  the  ground  the  sevenil 
conflicting  surveys  and  thope  which  appear  according  to  their  retumed 
tie  or  l)oundary  lines  to  conflict,  if  they  were  so  identified,  and  rei>ort 
errors  or  dlscreiwncies  found  by  him  in  any  such  surveys.  'In  the  survey 
of  contiguous  claims  which  constitute  a  consolidated  group,  where  corners 
are  common,  bearings  should  be  mentioned  but  once. 

148.  The  mineral  surve&or  should  note  carefully  all  toi)ograi)hi«il 
features  of  the  claim,  taking  distances  on  his  lines  to  inter8e(*tions  with 
all  streams,  gulches,  ditches,  ravines,  mountain  ridges,  roads,  trails,  etc., 
with  their  widths,  courses,  and  other  data  that  may  be  re<iulred  to  map 
them  correctly.  All  municiiml  or  private  improvements,  such  as  blocks, 
streets,  and  buildings,  should  be  located. 

149.  If,  in  running  the  exterior  lines  of  a  claim,  the  sun'ey  is  found 
to  conflict  with  the  survey  of  another  claim,  the  distances  to  the  points 
of  intersection,  and  the  courses  and  distances  along  the  line  Intersectetl 
from  an  established  corner  of  such  conflicting  claim  to  such  iM)ints  of 
intersection,  should  be  described  in  the  fleld  notes:  Provlde<l,  that  where 
a  comer  of  the  conflicting  sur^-ey  falls  within  the  claim  being  surveyed, 
such  comer  should  be  selected  from  which  to  give  the  bearing,  otherwise 
the  corner  nearest  the  intersection  should  be  taken.  The  same  rule  should 
govern  in  the  sun*ey  of  claims  embracing  two  or  more  locations  the  lines 
of  which  intersect. 

150.  A  lode  and  mill-site  claim  in  one  survey  will  be  distinguished  by 
the  letters  A  and  B  following  the  number  of  tbe  survey.  The  corners 
of  the  mill  site  will  be  numbered  independently  of  those  of  the  lode. 
Comer  No.  1  of  the  mill  site  must  be  connected  with  a  comer  of  the  lode 
claim  as  well  as  with  a  corner  of  the  public  survey  or  United  States  min- 
eral monument. 

151.  When  a  placer  claim  includes  lodes,  or  when  several  contiguous 
placer  or  lode  locations  are  included  as  one  claim  in  one  survey,  there  must 
be  given  to  the  corners  of  each  location  constituting  the  sanio  a  seiMirate 
consecutive  numerical  designation,  banning  with  No.  1  In  each  case. 

152.  Throughout  the  description  of  the  survey,  after  each  reference  to 
the  lines  or  corners  of  a  location,  the  name  thereof  must  be  given,  and 
if  UDBurveyed,  the  fact  stated.     If  reference  is  made  to  a  location    in- 
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eluded  in  a  prior  official  survey,  the  survey  number  must  be  given, 
followed  by  the  name  of  the  location.  Ck)mers  should  be  described  once 
only. 

153.  The  total  area  of  each  location  and  also  the  area  in  conflict  with 
each  intersecting  survey  or  claim  should  be  stated.  But  when  locations 
embraced  in  one  survey  conflict  with  each  other,  such  conflicts  should 
only  be  stated  in  connection  with  the  location  from  which  the  conflicting 
area  is  excluded. 

154.  It  should  be  stated  particularly  whether  the  claim  is  uiwn  surveyed 
or  unsurveyed  public  lands,  giving  in  the  former  case  the  quarter  section, 
township,  and  range  in  which  it  is  located,  and  the  section  lines  should 
be  indicated  by  full  lines  and  the  quarter-section  lines  by  dotted  lines. 

155.  The  title  page  of  the  field  notes  must  contain  the  post  oflflce 
address  of  the  claimant  or  his  authorized  agent 

156.  In  the  mineral  surveyor's  report  of  the  value  of  the  improvements, 
all  actual  exi)enditures  and  mining  improvements  made  by  the  claimant 
or  his  grantors,  having  a  direct  relation  to  the  development  of  the  claim, 
must  be  Included  in  the  estimate. 

157.  The  expenditures  required  may  be  made  from  the  surface  or  lu 
running  a  tunnel,  drifts,  or  crosscuts  for  the  development  of  the  claim. 
Improvements  of  any  other  character,  such  as  buildings,  machinery  or 
roadways,  must  be  excluded  from  the  estimate,  unless  it  is  shown  clearly 
that  they  are  associated  with  actual  excavations,  such  as  cuts,  tunnels, 
shafts,  etc.,  are  essential  to  the  practical  development  of  and  actually 
facilitate  the  extraction  of  mineral  from  the  claim. 

158.  All  mining  and  other  improvements  claimed  will  be  located  by 
courses  and  distances  from  comers  of  the  survey,  or  from  points  on  the 
center  or  side  lines,  specifying  with  particularity  and  detail  the  dimensions 
and  character  of  ejich,  and  the  improvements  upon  each  location  should 
be  numbered  conseaitively,  the  point  of  discovery  being  always  No.  1. 
Improvements  made  by  a  former  locator  who  has  abandoned  his  claim  can- 
not be  included  in  the  estimate,  but  should  be  described  and  located  in 
the  notes  and  plat 

159.  In  case  of  a  lode  and  mill-site  claim  in  the  same  survey,  the  ex- 
penditure of  five  hundred  dollars  must  be  shown  upon  the  lode  claim. 

1(!0.  If  the  value  of  the  labor  and  improvements  upon  a  mineral  claim 
is  less  than  five  himdred  dollars  at  the  time  of  survey,  the  mineral  sur- 
veyor may  file  with  the  surveyor  general  supplemental  proof  showing  five 
hundred  dollars'  expenditure  made  prior  to  the  expiration  of  the  period 
of  publication. 

161.  The  mineral  surveyor  will  return  with  his  field  notes  a  preliminary 
plat  on  tracing  paper,  protracted  on  a  scale  of  two  hundred  feet  to  an  inch, 
if  practicable.  In  preparing  plats  the  top  is  north.  Copy  of  the  calcula- 
tions of  areas  by  double  meridian  distances  and  of  all  triangulations  or 
traverse  lines  must  be  furnished.  The  lines  of  the  claim  surveyed  should 
be  heavier  than  the  lines  of  conflicting  claims. 

162.  Whenever  a  survey  has  been  reported  in  error,  the  aurvcryor  who 
made  it  will  be  required  to  promptly  make  a  thorough  examination  ui)»m 
the  premises  and  report  the  result  under  oeth,  to  the  surveyor  general's 
ofllce.  In  case  he  finds  his  survey  in  error,  he  will  report  in  detail  all 
discrepancies  with  the  original  survey  and  submit  any  explanation  he  may 
have  to  offer  as  to  the  cause.  If.  on  the  contrary,  he  should  r^x)rt  his 
survey  correct,  a  Joint  survey  will  be  ordered  to  settle  the  differences  with 
the  surveyor  who  reported  the  error.  A  Joint  survey  must  be  made  with- 
in ten  days  after  the  date  of  order,  unless  satisfactory  reasons  are  sul>- 
mitted,  under  oath,  for  a  postponement  The  field  work  must  in  every 
sense  of  the  term  be  a  Joint  and  not  a  separate  survey,  and  the  observa- 
tions and  measurements  taken  with  the  same  instrument  and  chain  pre- 
viously tested  and  agreed  upon. 
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163  The  mineral  surv^or  found  In  error,  or,  If  both  are  in  error,  the 
one  who  reported  the  same,  will  make  out  the  field  notes  of  the  Joint  sur- 
vey, which,  after  being  duly  signed  and  sworn  to  by  both  parties,  must 
be  transmitted  to  the  surveyor  general's  office. 

164.  Inasmuch  as  amended  surveys  are  ordered  only  by  special  in- 
structions from  the  general  land  oflice,  and  the  conditions  and  circum- 
Btances  peculiar  to  each  separate  case  and  the  object  sought  by  the  re- 
quired amendment  alone  gQvern  all  special  matters  relative  to  the  manner 
of  making  such  survey  and  the  form  and  subject-matter  to  be  embraced 
in  the  field  notes  thereof,  but  few  general  rules  applicable  to  all  cases 

can  be  laid  down.  .      ._.  ^        -       .*       ^*u 

165.  The  amended  survey  must  be  made  in  strict  conformity  with,  or 
be  embraced  within,  the  lines  of  the  original  survey.  If  the  amended  and 
original  survevs  are  identical,  that  fact  must  be  clearly  and  distinctly 
stated  in  the  field  notes.  If  not  identical,  a  bearing  and  distance  must 
be  given  from  each  established  corner  of  the  amended  survey  to  the  cor- 
responding corner  of  the  original  survey.  The  lines  of  the  original  survey, 
as  found  upon  the  ground,  must  be  laid  down  upon  the  preliminary  plat 
in  such  manner  as  to  contrast  and  show  their  relation  to  the  lines  of  the 

amended  survey. 

166.  The  field  notes  of  the  amended  survey  must  be  prepared  on  the 
same  size  and  form  of  blanks  as  are  the  field  notes  of  the  original  survey, 
and  the  word  "amended"  must  be  used  before  the  word  "survey"  wherever 
it  occurs  in  the  field  notes. 

167.  Mineral  surveyors  are  required  to  make  full  examinations  of  all 
placer  claims  at  the  time  of  survey  and  file  with  the  field  notes  a  descrip- 
tive report,  in  which  will  be  described: 

(a)  The  quality  and  composition  of  the  soil,  and  the  kind  and  amount 
of  timber  and  other  vegetation. 

(b)  The  locus  and  size  of  streams,  and  such  other  matter  as  may 
appear  upon  the  surface  of  the  claims. 

(c)  The  character  and  extent  of  all  surface  and  underground  work- 
ings, whether  placer  or  lode,  for  mining  pun^oses,  locating  and  describinj? 
them. 

(d)  The  proximity  of  centers  of  trade  or  residence. 

(e)  The  proximity  of  well  known  systems  of  lode  deposits  or  of  In- 
dividual lodes. 

(f)  The  use  or  adaptability  of  the  claim  for  placer  mining,  and 
whether  water  has  been  brought  upon  it  in  sufllcleut  quantity  to  mine 
the  same,  or  whether  it  can  be  procured  for  that  pun^se* 

(g)  What  works  or  expenditures  have  been  made  by  the  claimant  or 
his  grantors  for  the  development  of  the  claim,  and  their  situation  and 
location  with  respect  to  the  same  as  applied  for. 

*  (h)  The  true  situation  of  all  mines,  salt  licks,  salt  springs,  and  mill 
sites  which  come  to  the  surveyor's  knowledge,  or  a  reiwrt  by  him  that  none 
exist  on  the  claim,  as  the  facts  may  warrant. 

(1)  Said  report  must  be  made  under  oath  and  duly  corroborated  by  one 
or  more  disinterested  persons. 

168.  The  employing  of  claimants,  their  attorneys,  or  parties  In  Interest, 
as  assistants  in  making  sur^'eys  of  mineral  claims  will  not  be  allowed. 

169.  The  field  work  must  be  accurately  and  properly  performed  and 
returns  made  in  conformity  with  the  foregoing  Instructions.  Errors  in 
the  survey  must  be  corrected  at  the  surveyor's  own  expense,  and  if  the 
time  required  in  the  examination  of  the  returns  is  Increased  by  reason 
of  neglect  or  carelessness,  he  will  be  required  to  make  an  additional  de- 
posit for  office  work.  He  will  be  held  to  a  strict  accountability  for  the 
faithful  discharge  of  his  duties,  and  will  be  required  to  observe  fully  the 
requirements  and  regulations  In  force  as  to  making  mineral  surveys.     If 
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found  incompetent  as  a  surveyor,  careless  In  the  discharge  of  his  duties, 
or  guilty  of  a  vlolatoln  of  said    regulations,    his    appointment    will    be 

promptly  revoked. 

S.  V.  Proudflt, 

Acting  CJommlssioner. 

Approved  March  29,  1909. 
R.  A.  Bal]iuger» 
Secretary. 


COAL  LANDS. 

Rules  and  Regulations. 

1.  The  sale  of  coal  lands  Is  provided  for : 

(a)  By  ordinary  cash  entrj-  under  section  2347; 

(b)  By  cash  entry  under  a  preference  right  to  purchase  acquired 

by  compliance  with  the  provisions  of  section  231S- 

2.  Coal  lands  may  be  entered  only  after  sur\'ey  and  by  le#il  subdivl-- 
sions.     The  lands  must  be  vacant  and  unappropriated  and  must  contain 
workable  deposits  of  coal  and  must  not  te  valuable  for  mines  of  ^old,  sil- 
ver, or  copper.     Lands  containing  lignites  are  Included  under  the  term 
"coal  lands." 

3.  Entry  by  an  individual  may  be  made  only  by  a  person  above  the 
age  of  21  yeiirs  who  is  a  citizen  of  the  United  States  or  has  dtKi.irefl  bis 
intention  to  become  such,  and  shall  not  embrace  more  than  l';0  acres. 
Entry  by  an  association  of  persons  may  embi-ace  320  acres,  but  each  per- 
son comix)sing  the  association  must  be  qualified  as  in  the  case  of  an  lu- 
dlvidual  entryman.  A  corporation  is  held  to  be  an  assoclalloii  under  the 
provisions  of  the  coal-land  law. 

4.  When  an  association  of  not  less  than  four  persons,  severaPy  qualif1e<l 
as  required  in  the  case  of  an  indhndual  entryman,  shall  h;ive  expended 
not  le^s  than  $5,000  in  working  and  improving  a  mine  or  mines  of  coal 
upon  the  public  lands,  such  association  may  enter  not  exceeding  (»40 
acres,  including  such  mining  Improvements, 

5.  But  one  entry  of  coal  lands  by  any  i>erson  or  assoclatiori  of  ijersuns 
is  allowed  by  the  law.  No  person  who,  and  no  association  any  jneniber 
of  which,  either  as  an  individual  or  as  a  member  of  an  association,  shall 
have  had  the  benefits  of  the  law,  may  enter  or  hold  any  other  coal  lands 
thereunder.  The  right  so  to  enter  or  to  hold  Is  exhausted,  whether  an 
entry  embraces  in  any  instance  the  maximum  area  allowed  by  the  law^ 
or  less;  also  by  the  acquisition  of  a  preference  right  of  entry  unless' 
sufficient  cause  for  the  abandonment  thereof  is  shown.  Assignment  of  a 
preference  right  of  entry  under  section  2348,  Revised  Statutes,  will  not 
hereafter  be  recognized. 

0.  Information  will  be  furnished  registers  and  receivers  by  the  com- 
missioner of  the  general  land  office  of  the  price  at  which  all  coal  lands 
in  their  resi)ectlve  districts  will  be  offered.  The  local  land  offices  will 
from  time  to  time  be  furnished  with  schedules  and  maps  (1)  showing 
lands  known  to  lie  without  ascertained  coal  areas  and  open  to  entry  under 
the  general  land  laws,  according  to  the  character  of  each  particular  tract ; 

(2)  showing  lands  known  to  contain  workable  deposits  of  coal,  whereon 
prices  will  be  fixed  upon  information  derived  from  field  examination;  and 

(3)  showing  lands  containing  coal  of  such  character  as  may.  from  their 
location  at  a  distance  from  transportation  lines,  be  sold  at  the  mlnimuui 
price  fixed  by  the  statute  as  hereinafter  stated.  For  Classification  and 
valuation,  see  37  L.  D.  653,  681. 


APPENDIX.  779 

Local  land  officers  will  allow  coal  entries  for  lands  in  the  first  and 
third  classes  at  the  minimum  price  fixed  by  the  statute,  and  for  those 
In  the  second  class  at  the  prices  stated  in  the  schedules  and  maps  furnished 
them,  l^nds  listed  in  classes  2  and  3  are  subject  to  entry  under  the  coal- 
land  laws  only,  unless  shown  by  the  applicant  to  be  of  such  character 
as  to  be  subject  to  entry  under  some  other  law.  For  those  lands  liste«l 
as  of  the  first  and  third  classes  (when  entered  under  the  coal  land  laws), 
the  price  is  not  less  than  $10  i)er  acre  when  situated  more  than  15  miles 
from  a  completed  railroad  and  $20  when  situated  within  15  miles  of  a 
completed  railroad;  and  where  the  lands  lie  partly  without  such  limit, 
the  higher  price  must  be  paid  for  each  smallest  legal  subdivision  the 
greater  part  of  which  lies  within  15  miles  of  such  railroad.  The  tenn 
"completed  railroad"  is  construed  to  mean  a  railroad  actually  constructed, 
equipped  and  opei-atlng  at  the  date  of  entry.  The  distance  is  to  be  cal- 
culated from  the  iwint  on  such  railroad  nearest  the  lauds  ai>plied  for, 
and  the  facts  in  each  case  must  be  shown  by  the  affidavit  of  the  ai)plicani, 
corroborated  by  the  affidavit  of  some  disinterested  credible  i)erson  having 
actual  knowledge  thereof. 

7.  A  preference  right  of  entry  accrues  only  where  a  person  or 
association  of  persons,  severally  qualified,  have  opened  and  improved  a 
coal  mine  or  mines  upon  the  public  lauds  and  shall  be  in  actual  i)ossession 
thereof  and  not  by  the  filing  of  a  declaratory  statement.  A  i)erfunctory 
compliance  with  the  law  in  this  respect  will  not  suffice,  but  a  ndne  or 
mines  of  coal  must  be  in  fact  oi)eneil  and  improved  on  the  land  claimed. 

There  is  no  autliority  under  which  a  coal  mine  uix>n  public  lands,  entry 
not  having  I  een  made,  may  I.e  worked  and  opera te<l  for  profit  and  wile  of 
the  coal,  or  fcey«nd  the  opening  and  Improving  of  the  mine  as  a  condition 
precedent  to  a  preference  right  under  section  234S  of  the  Reviswl  Statutes. 
To  preserve  a  preference  right  of  entry  speiifleil  in  the  statute,  the  i)erson 
or  association  of  persons  having  acquirwl  the  same  mrst  present  to  the 
register  of  the  proi)er  land  district,  within  sixtj-  days  of  the  date  of 
actual  i)os!?ession  and  commencement  of  improvements  uixm  the  land,  a 
declaratory  statement  therefor  in  all  cjises  where  the  township  plat  has 
been  filed.  When  the  township  plat  is  not  on  file  at  the  date  of  such  im- 
provement, such  declaratory  statement  must  be  presented  within  sixty 
days  from  the  receipt  of  such  plat  at  the  district  land  office. 

8.  After  entry  has  been  allowed,  the  local  officers  have  no  authority 
to  order  a  hearing  or  make  further  determination  with  respect  to  it, 
except  ui)on  instructions  from  the  general  land  office.  Tliey  will,  however, 
receive  all  protests  against  it  and  promptly  forward  them,  together  with 
a  statement  of  the  facts  shown  by  their  recortls,  for  cousidenition  and 
action. 

9.  Prior  to  entry  it  is  competent  for  the  local  officers  to  order  a  hear- 
ing on  sufficient  grounds  set  forth  under  oath  by  any  protcstant. 

10.  When  it  is  sought  to  purchase  otherwise  than  in  the  exercise  of 
a  preference  right,  the  party  will  himself  make  oath  to  the  following  appli- 
cation which  must  be  presented  to  the  register: 

I,   hereby  apply,  under  the  provisions  of  the  Revise<l 

Statutes  of  the  I'nlted  States  relating  to  the  sale  of  coal  lands  of  the 
t'nited  States,  to  purchase  the  ....  quarter  of  section ,  in  town- 
ship   of  range ,  in  the  district  of  lands  sub- 
ject to  sale  at  the  land  office  at and  containing 

acres;  and  I  solemnly  swear  that  no  portion  of  said  tract  is  in  the 
possession  of  any  other  party  or  parties  who  has  or  have  commenced 
improvements  thereon  for  the  development  of  coal ;  that  I  am  twenty- 
one  years  of  age;  a  citizen  of  the  T'nlted  States  (or  have  declare<l  my 
intention  to  become  a  citizen  of  the  I'nlted  States),  and  have  never 
held,  except  ....  or  purchased  any  lands  under  said  act,  either  as  an 
individual  or  as  a  member  of  an  association;  that  I  make  this  applica- 
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tlon  in  good  faith  for  my  own  benefit,  and  not,  directly  or  indirectly, 
in  whole  or  in  part,  in  behalf  of  any  other  person  or  persons  whom- 
froever;  and  I  do  further  swear  that  I  am  well  acquainted  with  the 
character  of  said  described  land,  and  with  each  and  every  legal  sub- 
division  thereof :  that  my  knowledge  of  said  land  is  such  as  to  enable 
me  to  testify  understandingly  with  regard  thereto;  that  said  land  con- 
tains workable  deposits  of  coal;  that  there  is  not  to  my  knowledge 
within  the  limits  thereof  any  valuable  vein  or  lode  of  quartz  or  other 
rock  in  place  bearing  gold,  silver  or  copper,  and  that  there  is  not  wltn- 
in  the  limits  of  said  land,  to  my  knowledge,  any  valuable  deposit  of 
gold,  silver,  or  copper.  So  help  me  God. 
11.  Where  a  preference  right  of  entry  is  sought  to  be  preserved,  the 
required  declaratory  statement  must  be  substantially  as  follows: 

I,  ,  do  hereby  declare  my  intention  to  purchase,  in  the 

exercise  of  a  preference  right,  under  the  provisions  of  the  Revised 
Statutes  of  the  United  States  relating  to  the  sale  of  the  coal  lands 
of  the    United    States,    the   ....   quarter    section   ....   of     township 

of  range,   in  the  district  of  the  lands  sul>- 

Ject  to  sale  at  the  district  land  office  at   ;   and  I    do 

solemnly  swear  that  1  am  years  of  age   and   a   citizen   of   the 

United  States  (or  have  declared  my  intention  to  beccMue  a  citizen 
of  the  T'nlted  States)  ;  that  I  have  never,  either  as  an  individual  or 

as  a  member  of  an  association,  held,  except  ,  or  purchased  any 

coal  lands  under  the  aforesaid  provisions  of  the  Revised  Statutes; 
that  I  was  iq,  possession  of,  and  commenced  lmi)rovements  on,  said 

tract  on  the day  of ,  A.  D.  19 ,  and  have  ever  since 

remained  in  actual  possession  continuously;  that  I  have  opened  and 
improved  a  valuable  mine  of  coal  thereon,  and  have  expended  in  labor 

and  Improvements  on  said  mine  the  sum  of dollars,  the  labor 

and  improvements  being  as  follows:  (Here  describe  the  nature  and 
character  of  the  improvements)  ;  and  I  do  furthermore  solemnly 
swear  that  I  am  well  acquainted  with  the  character  of  said  described 
land  and  with  each  and  every  legal  subdivision  thereof;  that  my 
knowledge  of  said  land  is  such  as  to  enable  me  to  teetlfv  understand- 
ingly with  regard  thereto;  that  there  is  not,  to  my  knowledge,  within 
the  limits  thereof  any  valuable  vein  or  lode  of  quartz  or  other  rock 
in  place  bearing  gold,  silver,  or  copper,  and  that  there  is  not  wlthhi 
the  limits  of  said  land,  to  my  knowledge,  any  valuable  deposit  of 
gold,  silver,  or  copi)er.    So  help'me  God. 

«,?^'  P^^  *'^^  ^^^^  ^^^  ^^^^^  ^^®  expiration  of  the  period  allowed  for 
filing  the  declaratory  statement  is  given  within  which  to  make  proof  and 
payment;  but  the  local  officers  will  allow  no  party  to  make  final  proof  and 
payment  except  on  special  written  notice  to  all  others  who  appear  on  their 
records  as  claimants  to  the  same  tract.  No  notice  will  be  given  to  parties 
whose  declaratory  statements  have  expired  by  limitation  under  the  law. 
*».  *  ^  declarant  will  not  be  i)ern>ltted  to  file  after  the  expiration  of 
the  sixty  days  allowed  nor  to  exercise  a  preference  right  of  purchase  after 
the  expiration  of  the  year. 

^  \^l  xY^®"  *^  *®  sought  to  purchase,  in  the  exercise  of  a  preference 
right,  the  applicant  nmst  himself  make  the  following  affidavit,  w-hlch 
must  be  presented  to  the  register : 

oA  :*'V:u  V/.*^^?*]!!^*"^'  ""^^^^  ***®  provisions  of  the  Revised 
Ti  }.^^Ji^  }^^  T  nited  States  relating  to  the  sale  of  the  coal  lands  of  the 
United  States,  the  preference  right  to  purchase  the  ....  quarter  of 

section    ....,   in   townsMp    of  range   sub- 

ject  to  sale  at  the  district  land  office  at   hereby  apply 

to     purchase    and    enter    the    same;     and    I    do     solemnlv     swear 

;«  L  .^71.^^f  ^^^^®^^    ^»eld,    except   or    purchased,    either 

as  an  individual  or  as  a  member  of  an  association,  any  coal  lands 
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under  the  aforeBaid  provisions  of  the  law;  that  I  have  expended  In 
developing  coel  mines  on  said  tract.  In  labor  and  Improvementa,  tlie 

sum  of   dollars,  the  nature  of  such  Improvement  being  as 

follows :    ;  that  I  am  now  In  the  actual  possession  of 

said  mines,  and  make  the  entry  in  good  faith  fcfr  my  own  benefit,  and 
not,  directly  or  indirectly,  in  whole  or  in  part,  in  behalf  of  any  person 
or  persons  whomsoever;  and  I  do  furthermore  swear  that  I  am  well 
acquainted  with  the  character  of  said  described  land,  and  with  each 
and  every  legal  subdivision  thereof;  that  my  knowledge  of  said  land 
is  such  as  to  enable  me  to  testify  understandlngly  with  regard  thereto ; 
That  said  land  contains  workable  deposits  of  coal ;  that  there  is  not. 
to  my  knowledge,  within  the  limits  thereof  any  valuable  vein  or  lode 
of  quartz  or  other  rock  in  place  bearing  gold,  silver,  or  copper,  and 
that  there  is  not  within  the  limits  of  said  land,  to  my  knowledge, 
any  valuable  deposits  of  gold,  silver,  or  copper.    So  help  me  God. 

15.  Where  purchase  and  entry,  whether  in  the  exercise  of  a  preference 
right  or  otherwise,  Is  made  by  an  association,  each  member  th«-eof  must 
subscribe  and  swear  to  the  application  or  affidavit,  the  necessary  changes 
being  made  to  cover  the  Joint  possession  and  expenditure  and  the  purchase 
and  entry  in  their  joint  Interest 

16.  Kach  application,  declaratory  statement  and  affidavit,  forms  where- 
of are  glv^i  above,  must  be  verified  before  the  register  or  receiver,  or 
some  officer  authorized  by  law  to  administer  oaths,  in  the  land  district 
wherein  the  lands  Involved  are  situate.  Under  this  regulation  no  verified- 
tlon  can  be  made  outside  of  such  land  district  (As 'amended  April  20, 
1908,  36  L.  D.  368. ) 

17.  Upon  the  filing  of  an  application  to  purchase  coal  lands  under  the 
provisions  of  paragraphs  10  or  14,  the  applicant  will  be  required,  at  his 
own  expense,  to  publish  a  notice  of  said  application  in  a  newspaper 
nearest  the  lands,  to  be  designated  by  the  register,  for  a  period  of  thirty 
days,  during  which  time  a  similar  notice  must  be  posted  in  the  local  land 
office  and  in  a  conspicuous  place  on  the  land.  The  notice  should  describe 
the  land  applied  for  and  state  that  the  purpose  thereof  is  to  allow  all 
persons  claiming  the  land  applied  for,  or  desiring  to  show  that  the  applic- 
ant's coal  entry  should  not  be  allowed  for  any  reason,,  an  opportunity  t^) 
file  objections  with  the  local  land  officers. 

Publication  must  be  made  sufficiently  in  advance  to  permit  entry  within 
the  year  specified  by  the  statute. 

18.  After  the  thirty  days'  period  of  newspaper  publication  has  ex- 
pired, the  claimant  will  furnish  from  the  office  of  publication  a  sworn 
statement  (Including  an  attached  copy  of  the  published  notice)  that  the 
notice  was  published  for  the  required  period,  giving  the  first  and  last 
date  of  such  publication,  and  bis  own  affidavit,  or  that  of  some  credible 
person  having  personal  knowledge  of  the  fact  showing  that  the  notice 
aforesaid  remained  conspicuously  posted  upon  the  land  sought  to  be 
patented  during  said  thirty  days'  publication,  giving  the  dates.  The 
raster  shall  certify  to  the  fact  that  the  notice  was  posted  In  his  office 
for  the  full  period  of  thirty  days,  the  certificate  to  state  distinctly  when 
such  posting  was  done  and  how  long  continued,  giving  the  dates.  In  no 
case  shall  entry  be  allowed  until  the  proofs  specified  have  been  filed. 

The  claimant  will  be  required  within  thirty  days  after  the  expiration 
of  the  period  of  newspaper  publication  to  furnish  the  proofs  specified  in 
said  paragraph  and  tender  the  purchase  price  of  the  land.  Should  the 
specified  proofs  and  purchase  price  be  not  furnished  and  tendered  within 
this  time,  the  local  land  officers  will  thereupon  reject  the  application 
subject  to  appeal.  Furthermore,  In  the  exercise  of  a  preference  right  to 
purchase,  no  part  of  the  thirty  day'  period  si>eclfied  herein  may  extend 
beyond  the  year  fixed  by  the  statute.  (As  amended  November  30,  1907, 
36  L.  D.  192.) 
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19.  Of  the  following  forms,  the  one  appropriate  to  the  sections  of  the 
Revised  Statutes  under  which  application  is  made  should  be  used  for 
publication  of  all  notices  of  application  to  enter  coal  lands : 

NOTICE  FOR  PUBLICATION. 

Coal  Entry.     (Sec.  2347.  R.  S.) 

Land  Office. 

19 

Notice  is  hereby  given  that ,  of ,  County  of , 

State  (or  Territory)  of has  this  day  filed  in  this  office  his  applica- 
tion to  purchase,  under  the  provisions  of  section  2347,  U.  S.  Revised  Statutes, 

the of  section  No township  No range  No 

Any  and  all  persons  claiming  adversely  the  lands  described,  or  desiring 
to  object  for  any  reason  to  tiie  sale  thereof  to  applicant,  should  file  their 

affidavits  of  protest  in  this  office  on  or  before  the day  of 

19 ,  otherwise  the  application  may  be  allowed. 

Register. 

NOTICE  FOR  PUBLICATION. 

Coal  Entry.     (Sees.  2348-52,  R.  S.) 

Land  Office, 

,19 

Notice    is    hereby     given     that  ,  of  ,  county      of 

,  State  (or  Territory)  of  ,  who,  on  the day  of 

,  19 ,  filed  in  this  office  his  coal  declaratory  statement 

for  the   of  section  No ,  township  No range 

No ,  has  this  day  filed  In  this  office  his  application  to  purchjise 

said  land  under  the  provisions  of  section  2348  to  2352,    U.    S.    Revised 
Statutes. 

Any  and  all  persons  claiming  adversely  the  lands  described,  or  desiring 
to  object  for  any  reason  to  the  entry  thereof  by  applicant,  phouM  file  iheii 

affidavits  of  protest  in  this  office  on  or  before  the day  of , 

19 

Register. 

20.  When  it  Is  sought  to  purchase,  either  by  ordinary  cash  entry  or 
in  the  exercise  of  a  preference  right,  the  register,  if  he  finds  tlie  tract 
applied  for  is  vacant,  surveyed  and  unappropriated,  and  tlinr  the  claimant 
has  complied  with  all  the  laws  and  regulations  relatiag  to  the  aciiuisition 
of  coal  lands,  will  so  certify  to  the  receiver,  stating  rbo  prescribe*!  pur- 
chase price,  and  the  applicant  must  then  pay  the  same. 

21.  The  receiver  will  then  issue  to  the  purchaser  .i  duplicate  receipt, 
and  at  the  close  of  the  month  the  register  and  receiver  will  make  re- 
turns of  the  sale  to  the  general  land  office,  whence,  if  the  proce3dings  are 
found  to  be  regular,  a  patent  will  be  issued;  and  on  surrender  of  the 
duplicate  rc-ceipt  such  patent  will  be  delivered,  at  the  option  of  the 
patentee,  either  by  the  commissioner  at  Washington  or  by  the  register 
at  the  district  land  office. 

22.  An  application  for  cash  entry  will  be  subject  to  any  valid  adverse 
right  which  may  have  attached  to  the  same  land  pursuant  to  section  2348, 
Revised  Statutes. 

23.  Qualified  persons  or  associations  who  are  lawfully  in  possession  of 
tracts  of  coal  lands  which  are  still  unsurveyed  may,  under  sections  2401. 
2402,  and  2403,  Revised  Statutes,  as  amended  by  the  act  of  August  20, 
1894,  apply  to  the  surveyor  general  for  the  survey  of  the  township  or 
townships,  or  portions  thereof,  embracing  the  lands  claimed,  to  be  specified 
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as  nearly  as  practicable.  Each  such  application  must  be  accompanied 
by  the  affidavit  of  the  applicant  or  applicants,  duly  corroborated  by  at 
least  two  competent  persons,  setting  forth  the  qualifications  of  the  former 
as  claimant  or  claimants  of  the  land,  the  facts  constituting  their  i)osse3)- 
slon,  the  character  of  the  land,  and  such  other  facts  in  the  case  as 
are  essential  in  that  connection.  If  the  surveyor  general  approves  the 
application,  he  will  thereupon  transmit  it  to  the  general  land  oifice  with 
the  affidavits  and  his  report. 

24.  The  "Rules  of  practice  in  cases  before  the  United  States  district 
land  offices,  the  General  Land  Office,  and  the  Department  of  the  Interior," 
will,  as  far  as  applicable,  govern  all  cases  and  proceedings  arising  under 
the  statutes  providing  for  the  sale  of  coal  lands. 

25.  Local  officers  will  report  at  the  close  of  each  month  as  "sales  of 
coal  lands"  all  filings  and  entries  in  separate  abstracts,  commencing  with 
No.  1  and  thereafter  proceeding^  consecutively  in  the  order  of  their  re- 
ception. Where  a  series  of  numbers  has  already  been  commenced  by  sale 
of  coal  lands,  they  will  continue  the  same  without  change. 


FART  II. 

COAL  LANDS  IN  ALASKA. 

1.  Persons  or  associations  of  persons  locating  or  entering  coal  lands 
in  the  district  of  Alaska  under  the  provisions  of  the  act  April  28,  1904 
(33  Stat  525),  amendatory  to  the  act  of  June  6,  1900  (31  Stat.  658),  are 
required  to  possess  the  qualifications  of  persons  or  associations  making 
entry  under  the  general  coal  land  laws  of  the  United  States,  and  are 
subject  to  the  same  limitations. 

2.  The  lands  must  be  vacant  and  unappropriated,  and  must  contain 
deposits  of  coal,  and  must  not  be  valuable  for  mines  of  gold,  silver,  or 
copper.  Lands  containing  lignites  are  Included  under  the  term  "coal 
lands." 

3.  Entry  by  an  individual  may  be  made  only  by  a  person  above  the 
age  of  21  years,  who  is  a  citizen  of  the  United  States,  and  shall  not  em- 
brace more  than  IGO  acres.  Entry  by  an  association  of  persons  may 
embrace  320  acres,  but  each  person  composing  the  association  must  he 
qualified  as  in  the  case  of  an  Individual  entr^man.  A  corporation  is  tvsld 
to  be  an  association  under  the  provisions  of  the  coal-land  law. 

4.  When  an  association  of  not  lees  than  four  pesons.  severally  qualified 
as  required  in  the  case  of  an  individual  entrymau,  shall  have  expended 
not  less  than  $5,000  in  working  and  improving  a  mine  or  mines  of  coal 
upon  the  public  lands,  such  association  may  enter  not  exceeding  G40  acres, 
including  such  mining  improvements. 

5.  But  one  entry  of  coal  lands  by  any  person  or  asRoclation  of  persons 
is  allowed  by  the  law.  No  person  who,  and  no  association  any  member 
of  which,  either  as  an  individual  or  as  a  member  of  an  association,  shall 
have  had  the  benefits  of  the  law,  may  enter  or  hold  other  lands  thereunder. 
The  right  so  to  enter  or  hold  is  exhausted,  whether  an  entry  embraces 
in  any  instance  the  maximum  area  allowed  by  the  law  or  less. 

6.  There  is  no  authority  under  which  a  coal  mine  upon  public  land'*, 
entry  not  having  been  made,  may  be  worked  and  operated  for  profit  and 
sale  of  the  coal,  or  beyond  the  opening  and  improving  of  the  mine  as  a 
condition  precedent  to  the  right  to  apply  for  patent 

7.  The  requirement  of  the  statute  with  respect  to  the  form  of  the  tract 
Bought  to  be  entered  is  construed  to  mean  that  the  boundary  lines  of  each 
entry  must  be  run  in  cardinal  sections,  i.  e.,  due  north  and  south  and 
east  and  west  lines,  by  reference  to  a  true  meridian  (not  magrnetlc),  with 
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the  exception  of  meander  linee*  or  meanderable  streams  and  lutTig^ble 
waters  forming  a  part  of  the  boundary  lines  of  a  locatLcm.  Those  meander 
*  lines  which  form  part  of  the  boundary  of  a  claim  will  be  run  aooording 
to  the  directions  in  the  Manual  of  Surveying  Instructions,  but  other 
boundary  lines  will  be  run  in  true  east  and  west  and  north  and  south 
directions^  thus  forming  rectangles,  except  at  intersections  with  meandered 
lines. 

8.  The  permanent  monuments  to  be  placed  at  each  of  the  four  oomers 
of  the  tract  located  may  consist  of : 

First  A  stone  at  least  24  inches  long,  set  12  inches  in  the  ground, 
with  a  conical  mound  of  sUme  1%  feet  high,  2  feet  base,  alongsida 

Second.  A  post  at  least  3  feet  long  by  4  inches  square,  set  18  in<dieB  in 
the  ground,  and  surrounded  by  a  substantial  mound  of  stone  or  earth. 

Third.  A  nKk  in  place ;  and,  whenever  possible,  the  identity  <tf  all  cor- 
ners should  be  perpetuated  by  taking  pourses  and  distances  to  bearing 
trees,  rocks,  or  other  objects,  permanent  objects  being  selected  for  bearings 
whenever  possible. 

9.  It  is  further  provided  by  the  first  section  of  the  act  that  vdthin  one 
year  from  the  date  of  the  passage  of  the  act,  or  within  one  year  from 
making  the  location,  there  shall  be  filed  for  record  in  the  recording 
district  and  with  the  register  and  receiver  of  the  land  district  in  which 
the  land  is  situated  a  notice  containing  the  name  or  names  of  the  locator 
or  locators,  the  date  of  the  location,  the  description  of  the  lands  located, 
and  a  reference  to  such  natural  objects  or  permanent  monuments  as  will 
readily  identify  the  same.  In  other  words,  the  notice  should  contain  a 
complete  description  in  every  particular  of  the  claim  as  it  is  marked  and 
monumented  upon  the  ground. 

10.  By  the  second  section  of  the  act  the  locator  or  his  assigns  is 
allowed  three  years  from  the  date  of  filing  the  notice  prescribed  in  the 
first  section  of  the  act  within  which  to  file  an  application  with  the  local 
land  ofllcers  for  a  patent  for  the  land  "claimed.  It  will  thus  be  seen  that 
persons  or  associations  of  persons  claiming  coal  lands  in  that  district  at 
the  date  of  the  passage  of  the  act  have  four  years  from  location  or  from 
the  date  of  the  act  within  which  to  present  their  applications  for  patent. 

11.  Persons  or  associations  of  persons  who  fail  to  record  their  notices 
within  the  time  prescribed  by  the  first  section  of  the  act,  or  fail  to  file 
application  for  patent  in  the  time  prescribed  by  the  second  section,  forfeit 
their  rights  to  the  particular  tract  located. 

12.  With  the  application  for  patent  the  claimant  must  file  a  certified 
copy  of  the  plat  of  survey  and  field  notes  thereof  made  by  a  United 
States  deputy  surveyor  or  a  United  States  mineral  surveyor,  duly 
approved  by  the  surveyor  general  for  the  district  of  Alaska.  Und^  this 
clause  of  thejact  it  will  be  allowable  for  the  claimant,  at  his  own  expense, 
to  procure  the  making  of  a  survey  by  one  of  the  officials  mentioned  with- 
out first  making  application  to  the  surveyor  general,  but  the  survey  when 
made  is  to  be  submitted  to  and  approved  by  the  surveyor  general  and  by 
him  numbered  serially. 

13.  The  survey  must  be  made  in  strict  conformity  with  or  be  embraced 
within  the  lines  of  the  location  as  appears  from  the  record  thereof  with 
the  recorder  in  the  recording  district,  and  must  be  made  in  accordance 
with  the  regulations  relative  to  lode  and  placer  mining  claims  so  far  as 
they  are  applicable. 

14.  Upon  the  presentation  of  an  application  for  patent.  If  no  reason 
appears  for  rejecting  it,  it  will  be  received  by  the  raster  and  receiver 
and  the  claimant  required  to  publish  a  notice  thereof  for  the  period  of 
sixty  days  in  a  newspaper  in  the  district  of  Alaska  published  nearest  the 
location  of  the  particular  lands,  and  to  cause  a  copy  thereof,  together  with 
a  certified  copy  of  the  official  plat  of  survey,  to  be  posted  and  remain 
posted  throughout  the  period  of  publication  In  a  conspicuous  place  upon 
the  land  applied  for,  and  the  register  will  post  a  copy  of  such  aoCios  and 
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official  plat  in  his  office  for  the  same  period.  When  the  notice  Is  published 
In  a  weekly  newspaper,  nine  consecutive  insertions  are  necessary;  when 
in  a  dally  newq;)aper,  the  notice  must  appear  in  each  issue  for  sixty-one 
consecutive  issues.  In  both  cases  the  first  day  of  issue  must  be  excluded 
In  estimating  the  period  of  sixty  days. 

15.  The  notice  so  published  must  embrace  all  the  data  given  in  the 
notice  posted  upon  the  claim  and  in  the  local  land,  office.  In  addition  to 
such  data,  the  published  notice  most  further  indicate  the  locus  of  the  claim 
by  giving  the  connecting  line,  as  shown  by  the  field  notes  and  plat,  be- 
tween a  comer  of  the  claim  and  a  United  States  mineral  monument  or 
a  comer  of  the  public  survey,  if  there  is  one,  and  fix  the  boundaries  of 
the  claim  by  courses  and  distances. 

The  publication  in  the  newspaper  and  the  posting  upon  the  land  and 
in  the  local  land  office  must  cover  the  same  period  of  time. 

16.  Upon  the  expiration  of  the  sixty  day  period  prescribed,  the  claim- 
ant may  file  In  the  local  land  office  a  sworn  statement  from  the  office  of 
publication,  to  which  shall  be  attached  a  copy  of  the  notice  published, 
to  the  effect  that  the  notice  was  published  for  the  statutory  period,  giving 
the  first  and  last  day  of  such  publication,  and  his  own  affidavit  showing 
that  the  plat  and  notice  aforesaid  remained  conspicuously  posted  upon 
the  claim  sought  to  be  patented  during  the  sixty  day  period  of  publication, 
giving  the  dates.  The  register  will  also  ffie  with  the  record  a  certificate 
showing  that  the  notice  and  plat  were  posted  in  his  office  for  the  full 
period  of  sixty  days,  such  certificate  to  state  distinctly  when  such  posting 
was  done  and  how  long  continued. 

Not  earlier  than  six  months  after  the  expiration  of  the  period  of  publi- 
cation, if  no  objections  are  interposed  or  adverse  claim  filed,  entry  may 
be  allowed  upon  payment  of  the  price  per  acre  specified  by  the  act,  which 
is  $10  per  acre  in  all  cases. 

17.  The  proviso  to  the  second  section  of  the  act  is  as  follows : 
That  nothing  herein  contained  shall  be    so    construed    as    to 

authorize  entries  to  be  made  or  title  to  be  acquired  to  the  shore 
of  any  navigable  waters  within  said  district. 
The  term  "shore*'  Is  defined  to  mean  the  land  lying  between  high  and 
low- water  marks  of  any  navigable  waters  within  said  district. 

18.  Section  3  provides  for  the  assertion  by  any  person  or  association 
of  persons  of  an  adverse  claim,  and  requires  that  such  adverse  claim 
shall  be  filed  during  the  period  of  posting  and  publication  or  within  six 
months  thereafter,  that  it  shall  be  under  oath,  and  set  forth  the  nature 
and  extent  thereof. 

19.  An  adverse  claim  may  be  verified  by  the  oath  of  the  adverse  claimant 
or  by  the  oath  of  any  duly  authorized  agent  or  attorney  in  fact  of  the  ad- 
verse claimant  cognizant  of  the  facts  stated,  and  when  verified  by  such 
agent  or  attorney  in  fact  he  must  dlstlactly  swear  that  he  is  such  agent  or 
attorney  in  fact  and  accompany  his  affidavit  by  proof  thereof.  The  ad- 
verse claimant  should  set  forih  fully  the  nature  and  extent  of  the  inter- 
ference or  conflict  by  filing  with  his  adverse  claim  a  plat  showing  his 
entire  claim  and  Its  situation  or  position  with  relatlcMi  to  the  one  against 
which  he  claims ;  whether  he  claims  as  a  purchaser  for  valuable  considera- 
tion or  as  a  locator;  if  the  former,  a  certified  copy  of  the  original  locu- 
tion, the  original  conveyance  or  duly  certified  copy  thereof,  or  an  abstract 
of  title  from  the  office  of  the  proper  recorder  should  be  furnished,  or,  If 
the  transaction  was  a  merely  verbal  one,  he  will  narrate  the  circumstances 
attending  the  purchase,  the  date  thereof,  and  amount  paid,  which  facts 
will  be  supported  by  the  affidavits  of  one  or  more  witnesses,  if  any  were 
present  at  the  time;  and  if  he  claims  as  locator,  he  must  file  a  duly  cer- 
tified copy  of  the  location  notice  from  the  office  of  the  proper  recorder  and 
his  affidavit  of  continued  ownership. 

20.  Upon  the  filing  of  such  adverse  claim  within  the  sixty  days  period 
of  posting  and  publication,  or  within  six  months  thereafter,   the  party 
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who  files  the  adverse  claim  shall,  under  the  act,  within  sixty  days  after 
the  filing  of  such  adverse  claim,  begin  an  action  to  quiet  title  in  a  court 
of  competent  jurisdiction  within  the  district  of  Alaska. 

21.  All  papers  filed  should  have  endorsed  upon  them  the  precise  date 
of  filing;  and  upon  the  filing  of  an  adverse  claim  within  the  time  pre- 
scribed by  the  statute,  all  proceedings  on  the  application  for  patent  will 
be  suspended,  with  the  exception  of  the  completion  of  the  publication  and 
posting  of  notice  and  plat  and  filing  the  necessary  proof  thereof,  until 
adjudication  of  the  rights  of  the  parties.  In  cases  of  final  judgment 
rendered  the  party  entitled  under  the  decree  must,  before  he  is  allowed 
to  make  entry,  file  a  certified  copy  thereof. 

22.  Where  such  suit  has  been  dismissed,  a  certificate  of  the  clerk  of 
the  court  to  that  effect  or  a  certified  copy  of  the  order  of  dismissal  will 
be  sufflcl^it.  Where  no  suit  has  been  commenced  against  the  application 
for  patent  within  the  statutory  period,  a  certificate  to  that  effect  by  the 
clerk  of  the  territorial  court  having  jurisdiction  will  be  required. 

23.  In  connection  with  the  foregoing,  it  is  to  be  borne  in  mind  that 
by  section  4  of  the  act  it  is  declared: 

That  all  the  provisions  of  the  coal-land  laws  of  the  United 
States  not  in  confilct  with  the  provisions  of  this  act  shall  con- 
tinue and  be  in  full  force  in  the  district  of  Alaska. 

24.  An  assignment  to  a  qualified  person  of  a  preference  right  of  entry 
under  the  act  of  April  28,  1904,  will  be  recognized  when  properly  executed. 
Proof  and  payment  by  the  assignee  must  be  made,  however,  in  the  same 
manner  and  within  the  same  time  as  though  there  had  been  no  assignment. 

25.  The  following  forms  for  notice  of  location  and  application  for 
patent  should  be  used: 

Notice  of  Location. 

I, ,  of ,  having  on  the day  of 

19 ,  opened  and  Improved  a  coal  mine  on  the  following-described 

tract  (here  describe  the  lands  by  metes  and  bounds  in  rectangular 
form  with  north  and  south  boundary  lines  run  according  to  the  true 
meridian,  and  a  reference  to  such  natural  or  permanent  objects  as  will 
readily  Identify  the  same),  do  hereby  locate  the  same  as  provided  by 
the  Alaska  coal-land  act  of  April  28,  1904  (33  Stats.  525)  ;  and  I  do 
solemnly  swear  that  I  am  a  citizen  of  the  United  States  (or  have  de- 
clared my  intention  to  become  a  citizen  of  the  United  States)  ;  that 
I  am  over  the  age  of  21  years;  that  I  have  never  either  as  an  indi- 
vidual or  as  a  member  of  an  association  held,  except ,  or  purchased 

any  coal  lands  of  the  United  States;  that  I  have  remained  in  actual 

possession  of  said  land  continuously  since  the day  of  , 

19 ;  that  I  have  expended  in  labor  and  improvements  on  said  mine 

the  sum  of   dollars,  the  labor  and  Improvements  being  as 

follows  (here  describe  the  nature  and  character  of  such  improve- 
ments) ;  and  I  do  furthermore  solemnly  swear  that  I  am  well  acquainted 
with  the  character  of  said  described  lands  and  with  each  and  every 
portion  thereof ;  that  my  knowledge  of  said  lands  is  such  as  to  enable 
me  to  testify  understandingly  with  regard  thereto;  that  there  is  not, 
to  my  knowledge,  within  the  limits  thereof  any  valuable  vein  or  lode 
of  quartz  or  other  rock  in  place  bearing  gold,  silver,  copper,  or  other 
valuable  minerals,  and  that  there  is  not  within  the  limits  of  said  land, 
to  my  knowledge,  any  valuable  deposits  of  gold,  silver,  or  copper  or 
other  minerals.    So  help  me  God. 


Dated ,  19. 

(Jurat). 


APPENDIX.  787 

Application  fob  Patent. 

I,  • claimlQg  under  the  provisions  of  the  act  of  April 

28,  1904  (33  Stats.  525),  amendatory  of  the  act  of  June  6,  1900  (31 
Stats.  658),  extending  the  coaMand  laws  to  the  District  of  Alaska, 
do  hereby  apply  to  purchase  the  lands  described  in  the  accompanying 
field  notes  and  plat  and  subject  to  sale  at  the  district  land  office  at 

Alaska ;  and  do  solemnly  swear  that  my  title  to  said 

tract  Is  as  follows :    as  will  more  fully  appear  by 

the  certified  copy  of  location  notice  and  abstract  of  title  filed  herewith ; 
that  I  am  above  the  age  of  21  years,  and  a  citizen   of   the   United 

States;  that  I  have  not  hitherto  held,    except   ,  or    purchased, 

either  as  an  individual  or  as  a  member  of  an  association,  any  coal 
lands  under  the  i)rovisions  of  the  coal-land  laws;  that  I  have  ex- 
pended in  developing  coal  mines  on  said  tract,  in  labor  and  improve- 
ments, the  sum  of dollars,  the  nature  of  said  improvements 

being  as  follows :    ;  that  I  am  now  in  the    actual 

possession  of  said  mines  and  make  the  entry  in  good  faith  for  my 
own  benefit,  and  not,  directly  or  indirectly,  in  whole  or  in  part,  in 
behalf  of  any  person  or  persons  whomsoever;  and  I  do  furthermore 
swear  that  I  am  well  acquainted  with  the  character  of  said  described 
land,  and  with  each  and  every  portion  thereof;  that  my  knowledge 
of  said  land  is  such  as  to  enable  me  to  testify  understandlngty  with 
regard  thereto ;  that  said  land  contains  deposits  of  coal ;  that  there  is 
not,  to  my  knowledge,  within  the  limits  thereof  any  valuable  vein 
or  lode  of  quartz  or  other  rock  in  place  bearing  gold,  silver,  copper, 
or  otiier  valuable  minerals,  and  that  there  is  not  within  the  limits 
of  said  land,  to  my  knowledge,  any  valuable  deposits  of  gold,  silver, 
copper  or  other  minerals.    So  help  me  God. 


(Jurat). 

26.  The  notice  of  location  and  the  application  for  patent,  the  forms 
of  which  are  given  aliove,  may  be  sworn  to  by  the  claimant  l)efore  any 
officer  authorized  by  law  to  administer  oaths,  but  the  authority  of  said 
officer  must  be  proi)erly  shown. 

27.  Any  party  duly  qualified  under  the  law,  after  swearing  to  his  notice 
of  location  or  application  for  patent,  may,  by  a  sufficient  power  of  attorney 
duly  executed  under  the  laws  of  the  state  or  territory  in  which  such 
party  may  be  tlien  residing,  empower  an  agent  to  file  with  the  register 
of  the  proper  land  office  the  notice  of  location  or  application  for  patent, 
and  also  authorize  him  to  make  payment  for  and  entry  of  the  lands  in 
the  name  of  such  qualified  party ;  and  when  such  power  of  attorney  shall 
have  been  filed  in  the  local  land  office,  such  agent  may  act  thereunder  as 
Indicated.     (As  amended  March  20,  1909,  37  L.  D.  508.) 

28.  Where  a  claimant  shows  by  affidavit  that  he  is  not  personally  ac- 
quainted with  the  character  of  the  land,  any  qualified  person  may  make 
the  required  affidavit  as  to  its  character;  but  whether  this  affidavit  fs 
made  by  the  claimant  or  by  another,  it  must  pe  corroborated  by  the 
affidavits  of  two  disinterested  and  credible  witnesses  having  personal 
knowledge  of  the  facts. 

29.  The  "Rules  of  practice  in  cases  before  the  Fnited  States  district 
land  offices,  the  General  I^nd  Office,  and  the  Department  of  the  Interior." 
will,  as  far  as  applicable,  govern  all  cases  and  proceedings  arising  under 
the  statutes  providing  for  the  sale  of  coal  lands. 

30.  Local  officers  will  report  at  the  close  of  each  month  as  "sales  of 
coal  lands"  all  filings  and  entries  in  separate  almtracts,  commencing  with 
number  one  and  thereafter  proceeding  consecutively  in  the  order  of  their 
reception. 
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Wbere  a  series  of  numbers  has  already  been  commeiiced  by  sale  of 
coal  lands,  they  will  continue  the    same  without  change. 

R.  A.  Balllnger» 

Commissioner. 
Approved  April  12,  1907, 
James  Rudolph  Garfield, 

Secretary. 

COAL  LANDS  IN  ALASKA— ACT  OF  MAY  28,  1908. 

ClBCULAB. 

Department  of  the  Interior,  General  Land  Office, 

Washington,  D.  C,  July  11,  1908. 
Registers  and  Receivers,  United  States  Land  Offices,  and  United  States 

Surveyor-General,  District  of  Alaska. 
Gentlemen : 

Herewith  is  a  copy  of  act  of  Congress  approved  May  28,  1908  (Public, 
No.  151),  relating  to  existing  unpataited  coal  claims  in  the  District  of 
Alaska. 

Consolidation  of  Claims,  Maximum  Area.  The  said  act  provides 
a  method  whereby  qualified  persons,  their  heirs  or  assigns,  who  init- 
iated coal  claims  in  Alaska  prior  to  November  12,  1906,  may  consolidate 
their  claims  through  the  means  of  associations  or  corporations  which 
may  perfect  entry  and  acquire  title  to  contiguous  locations,  such  con- 
solidated claims  not  to  exceed  2,560  acres  of  contiguous  lands  nor  to  ex- 
ceed in  length  twice  the  width  of  the  tract  thus  consolidated  and  applied 
for. 

Qualifications  of  Applicants  fob  Consolidated  Claim.  When  ap- 
plication is  made  by  an  association  of  persons,  each  member  there- 
of must  be  shown  to  be  qualified  to  make  entry  under  the  coal  land 
laws  applicable  to  Alaska  and  to  be  the  owner  by  location,  inheritance  or 
purchase  of  an  undivided  interest  in  the  consolidated  claim.  Proof  of  the 
qualifications  of  the  applicants  may  consist  of  their  own  affidavits.  The 
application  for  patent  may  be  executed  and  filed  by  the  duly  authorized 
agent  of  the  members  of  the  association. 

A  corporation  applying  to  consolidate  its  claims  must  show  at  date  of 
application  that  not  lees  than  seventy-five  per  cent  of  Its  stode  Is  held 
by  persons  qualified  to  enter  coal  lands  in  Alaska,  and  to  this  end  each 
such  application  must  be  accompanied  by  a  list  of  the  stockholders,  show- 
ing their  respective  holdings  of  stock  in  the  corporation,  and  the  personal 
affidavits  of  those  holding  such  seventy-five  per  cent  of  the  capital  stock, 
showing  their  qualifications  under  the  law.  Applications  by  corporations 
must  be  signed  by  the  president  and  secretary  and  attested  by  the  cor- 
porate seal.  All  applications  may  be  upon  form  3-367,  modified  to  suit  con- 
ditions. 

Pending  Entries.  Claims  embraced  in  unpatented  entries,  if  the  entry- 
men  shall  so  elect,  may  be  consolidated  into  a  single  entry  under  this 
act,  upon  presentation  of  a  proper  application  therefor,  within  twelve 
months  from  date  hereof.  In  the  event  of  such  consolidation,  no  further 
payment,  publication  of  notice,  nor  any  new  or  additional  survey  of  the 
claims  embraced  in  the  consolidated  entry,  will  be  required;  but  the 
application  must  be  accompanied  by  a  plat  of  the  claims  as  consolidated, 
by  proof  of  the  qualifications  of  the  applicants,  and  by  evidence  of  .the 
assignment  of  the  claims  to  the  applicants. 

Assignments.  Assignments  to  individuals  or  corporations  under  the 
provisions  of  the  act  of  May  28,  1908,  must  be  executed  in  accordance 
with  local  requirements,  and  all  applications  be  accompanied  by  abstracts 
of  title  properly  certified. 
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SuBYEYS.  Where  locations  already  surveyed  are  sought  to  be  con- 
solidated, the  application  must  be  accompanied  by  a  plat  showing  the 
separate  locations  included  in  the  consolidation  and  their  relation  to  each 
other.  One  entry  may  then  be  made  for  the  consolidated  claim.  Where 
unsurveyed  claims  are  consolidated,  the  survey  may  describe  the  ex- 
terior limits  of  the  consolidated  claim  as  in  the  case  of  the  exterior  limits, 
of  the  survey  of  one  location,  but  the  field  notes  of  survey  must  be  ac-* 
companied  by  duly  certified  copies  of  the  location  notices  of  the  Included 
claims  and  must  show  that  the  survey  Is  made  substantially  in  accordance 
with  the  aggregate  locations.  Consolidated  claims  need  not  be  surveyed 
in  perfect  squares  or  parallelograms,  but  the  length  of  the  consolidated 
claim  must  not  exceed  twice  the  width,  length  and  width  to  be  measured 
In  straight  lines. 

Time  WrrHiN  Which  Application  to  Enter  Must  be  Made.  Applica- 
tion for  patent  for  consolidated  claims  may  be  accepted  if  filed  with- 
in three  years  from  date  of  the  latest  recorded  notice  of  location  of 
the  included  claims,  exclusive  of  the  period  of  suspension  between  Novem- 
ber 12,  1906,  and  Auguust  1,  1907  (Circular,  May  16,  1907,  35  L.  D.  572). 
In  case  of  consolidation  of  claims,  including  both  claims  for  which  no 
application  for  patent  has  been  filed  and  claims  for  which  applications 
have  been  made,  the  application  under  the  provisions  of  this  act  must  be 
filed  within  three  years  from  date  of  the  latest  recorded  notice  of  location 
of  the  included  claims,  exclusive  of  the  period  of  suspension  hereinbefore 
mentioned.  In  case  of  consolidation  of  claims  for  all  of  which  applications 
for  patent  have  already  been  filed,  final  proof,  payment,  and  entry  must 
be  made  within  six  months  after  the  expiration  of  the  period  of  six  months 
prescribed  by  section  3  of  the  act  of  April  28,  1904,  for  the  filing  of  ad- 
verse claims,  has  elapsed.  In  case  of  all  the  included  applications,  or  with- 
in six  months  after  the  final  adjudication  of  the  rights  of  the  i)artle8  in 
adverse  suits  instituted  with  resi>ect  to  any  or  all  of  such  included  appli- 
cations: Provided,  that  in  those  cases  wherein  the  time 'here  specified 
has  expired,  applications  to  consolidate  must  be  filed  within  six  months 
from  date  hereof. 

Section  Three  of  Act.  Inasmuch  as  section  three  deals  exclusively 
with  such  coal  lands  or  deposits  as  shall  have  been  purchased  under 
this  act,  its  interpretation  seems  more  properly  to  fall  within  the  province 
of  the  department  of  Justice,  and  it  is  deemed  inadvisable  for  this  depart- 
ment to  attempt  at  this  time  to  define  its  provisions. 

Act  April  28,  1904  (33  Stat.  525).  So  far  as  not  in  conflict  with  or 
superseded  by  the  act  of  May  28,  1908,  the  act  of  April  28,  1904,  will 
govern  the  survey,  ai)plication  and  entry  of  the  coal  claims  described  In 
these  instructions. 

Patents.  Patents  issued  under  the  provisions  of  the  act  of  May  28, 
1908,  will  contain  recitals  of  the  terms  and  conditions  Imposed  by  sections 
2  and  3  of  the  act. 

Very  respectfully, 

S.  V.  Proudfit, 
Acting  Commissioner. 
Approved : 

Frank  Pierce, 

First  Assistant  Secretary. 
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Instbuctions. 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C,  April  24,  1007. 
Registers  and  Receivers,  Tnlted  States  Land  Offices. 
Sirs: 

The  following  Instructions  are  issued  for  your  guidance: 

Coal   Lands. 

1.  Lands  heretofore  withdrawn  from  coal  entry  and  not  released  from 
such  w^lthdrawals  shall  be  entered  ou  the  tract  books  as  ''coal  lands." 

2.  No  entries  of  lands  so  noted  shall  be  permitted  under  the  coal-land 
laws  until  the  maps  and  lists,  as  hereinafter  mentioned,  are  filed  In  the 
local  land  office.  Provided,  however,  such  lands  are  now  open  for  loca- 
tion and  entry  under  the  general  mining  laws  for  valuable  deposits  of 
gold,  silver,  or  copper,  notwithstanding  the  fact  that  they  may  also  con- 
tain workable  deposits  of  coal.  Lands  noted  on  the  tract  books  as  coal 
lands  may,  if  nonmlneral  in  character,  be  entered  under  the  appropriate 
land  laws,  but  no  final  proof  or  entry  will  be  allowed  until  receipt  of  a 
report  from  a  field  officer,  in  accordance  with  Instructions  from  the  com- 
missioner of  the  general  land  office,  unless  said  lands  have  been  restored 
to  entry  as  hereinafter  provided. 

3.  You  will  be  furnished,  from  time  to  time,  township  maps  showing 
the  coal  lands  in  the  prospective  townships,  containing  thereon  the  price 
at  which  such  coal  lands  will  be  sold.  Lands  not  enumerated  and  pHced 
as  '*coal  lands"  in  any  such  township  map  shall  be  treated  as  restored 
to  entry  under  the  general  land  laws,  and  you  will  so  note  on  your  tract 
books.  Tpon  the  filing  of  such  maps,  coal  claims  may  be  received,  as  pro- 
vided by  the  regulations  of  April  12,  1907  (35  L.  D.  665),  within  the  town- 
ships covered  thereby. 

All  coal  filings  made  within  sixty  days  prior  to  withdrawals  from  coal 
entry  may  be  completed  within  the  time  prescribed  by  the  statutes,  less 
the  time  from  date  of  such  withdrawals  to  date  of  special  written  notice 
of  filing  of  the  maps  and  lists  in  the  local  office,  as  herein  provided,  such 
notice  to  be  given  by  you  to  all  persons  entitled  thereto.  Also  all  persons 
who  had.  within  sixty  days  prior  to  such  withdrawal,  opened  and  Improved 
a  coal  mine  upon  public  surveyed  lands  may  file  within  the  statutory 
period  allowed,  less  that  covered  by  the  withdrawal.  Claims  upon  un- 
surveyed  lands  classed  as  coal  lands  must  be  presented  for  filing  within 
sixty  days  after  the  filing  of  the  plat  of  survey,  if  the  maps  and  plats  are 
filed  before  the  survey,  or,  after  the  lands  have  been  surveyed,  within 
sixty  days  after  the  filing  of  the  maps  and  lists  herein  required  in  the 
local  office.  If  the  maps  and  lists  are  filed  after  the  survey.  However,  In 
cases  of  valid  and  existent  rights,  the  price  per  acre  to  be  paid  will  be 
the  minimum  price  fixed  by  statute. 


Lands  Not  "Coal  T^nds." 

4.  Lands  not  listed  as  "coal  lands,"  as  hereinbefore  mentioned,  may  be 
entered  under  any  of  the  public  land  laws  applicable  to  the  particular 
tract.  If  any  of  these  lands  are  found  to  contain  workable  deposits  of 
coal  they  may  be  entered  under  the  provisions  of  the  coal  land  circular 
of  April  12,  1907,  at  the  minimum  price  fixed  by  the  statute. 

Action  Required  by  Special  Agents. 

5.  In  all  calces  of  application  to  make  final  proof,  final  entry,  or  to  pur- 
chase public  lands  under  any  public  land  law,  the  register  and  receiver 

\ 
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will  at  once  forward  a  copy  thereof  to  the  chiefs  of  field  division  of 
special  agents.  Such  copy  w^ill  be  endorsed  "coal  lands"  or  *'not  coal 
lands/'  as  the  case  may  be.  Where  the  land  is  in  a  national  forest  or 
other  reserA'atlon,  a  second  copy  will  be  forwarded  to  the  officer  in  charge 
thereof. 

6.  Registers  and  receivers  will  not  issue  final  certificate  or  its  equiva- 
lent in  any  case  until  the  copy  of  notice  mentioned  in  paragraph  5  is 
returned  with  the  chief  of  field  division's  indorsement  thereon.  The  chief 
of  field  division  will  in  every  case  return  the  copy  of  notice  prior  to  date 
for  final  proof  or  purchase. 

7.  When  the  copy  of  notice  is  returned  with  an  indorsement  not  pro- 
testing the  validity  of  the  entry,  the  register  and  receiver  will  act  upon  the 
merits  of  the  proof  as  submitted.  Where  the  returned  indorsement  of 
chief  of  field  Division  or  other  officer  protests  the  validity  of  the  entry, 
the  register  and  receiver  will  forward  all  papers  to  this  office  without 
action. 

8.  The  chief  of  field  division  on  receipt  of  such  copy  of  notice  will 
make  a  case  thereof  on  his  docket,  and  also  make  a  field  examination  In 
the  following  cases: 

(a)  Cases  w^hereln  he  has  reason  to  believe  a  particular  entry  is 
fraudulent.  , 

(b)  Cases  wherein  the  register  and  receiver  have  reason  to  believe 
a  particular  entry  is  fraudulent  and  have  indorsed  that  fact  upon  the 
copy  of  the  notice. 

(c)  Cases  other  than  coal  entries  in  lands  classed  as  coal  lands. 
Chiefs  of  field  division  will  exert  every  effort  to  make  the  field  exam- 
ination prior  to  date  for  final  proof. 

9.  In  cases  not  within  paragraph  8,  the  chief  of  field  division  will  re- 
turn such  copy  of  notice  indorsed  over  his  signature  "no  protest  against 
validity  of  this  entry."  In  cases  under  paragraph  8  he  will  return  to  the 
register  and  receiver  the  copy  of  notice  Indorsed  "protest  against  the 
validity  of  this  entry  is  filed  In  this  office."  If  investigation  is  com- 
pleted before  date  for  final  proof,  he  will  so  notify  the  register  and  re- 
ceiver by  letter;  and  if  investigation  is  unfavorable  to  entrj',  he  will  sub- 
mit his  report  to  this  office. 

The  circulars  of  January  21,  1907,  March  15,  1907,  and  all  parts  of  the 
circular  of  December  7,  1905.  In  confilct  herewith,  and  all  other  regula- 
tations  and  circulars  In  confilct  herewith,  are  hereby  revoked. 

Very  respectfully,  ^  , 

R.  A.  Ballinger, 

Commissioner. 
Approved  April  24,  1907. 
James  Rudolph  Garfield, 

Secretary. 

ClBCULAB. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  May  16,  1907. 
Register  and  Receiver,  Juneau,  Alaska, 
Gentlemen : 

The  following  Instructions  are  issued  for  your  guidance: 
1.  Under  the  order  of  November  12,  1906,  withdrawing  lands  in  Alaska 
from  entry,  location,  or  filing  under  the  coal-land  laws,  and  subsequent 
modifications  of  said  order,  no  lands  in  Alaska  known  to  contain  work- 
able deposits  of  coal  can  be  entered,  located,  or  filed  upon  while  such 
orders  remain  In  force,  except  as  hereinafter  provided. 
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2.  All  qualified  persons  or  associations  of  qualified  persons  who  had 
within  one  year  prior  to  November  12,  1906,  In  good  faith  made  legal  and 
valid  locations  under  the  act  of  April  28,  1904,  may  file  notices  of  such 
locations  In  the  manner  and  within  the  time  prescribed  by  said  act.  If 
such  notices  have  not  already  been  filed  and  such  locations  have  not  been 
abandoned  or  forfeited;  and  they  or  any  other  person  or  persons  to  whom 
they  may  lawfully  assign  their  rights  after  such  notices  have  been  filed 
may  thereafter  proceed  to  make  entry  and  obtain  patent  within  the  time 
and  In  the  manner  prescribed  by  law. 

3.  In  computing  the  time  within  which  notices  of  location  may  be  filed 
under  the  preceding  paragraph,  the  time  Intervening  between  November 
12,  1906,  and  August  1,  1907,  will  not  be  taken  Into  consideration  or 
counted,  but  such  notices  may  be  filed  within  one  year  from  the  date  of 
location  exclusive  of  such  time. 

4.  All  qualified  i^ersons  or  associations  of  qualified  persons  who  may 
have  in  good  faith  legally  filed  valid  notices  of  location  under  the  act  of 
April  28,  1904,  prior  to  November  12,  1906,  and  the  bona  fide  qualified 
assignees  of  such  persons,  may  make  entry  and  obtain  patent  under  such 
notices  within  the  time  and  In  the  manner  prescribed  by  statute  if  they 
have  not  abandoned  their  right  to  do  so. 

5.  In  computing  the  time  within  which  persons  or  associations  of  per- 
sons mentioned  in  the  preceding  paragraph  may  apply  for  patent,  the 
time  intervening  between  November  12,  1906,  and  the  day  on  which  they 
receive  the  written  notices  given  by  you  as  hereinafter  required  will  not 
he  considered  or  counted,  and  such  applications  may  be  made  at  any 
time  within  three  years  from  the  date  on  which  such  notices  of  location 
were  filed  exclusive  of  such  time. 

6.  You  are  directed  to  at  once  notify  all  persons  or  associations  of 
persons  who  have  filed  notices  of  location  in  your  office,  including  those 
who  have  pending  applications  for  patent,  and  all  persons  or  associations 
of  i)ersous  holding  as  assignees  under  such  locations  who  have  notified 
you  of  such  assignments,  of  their  right  to  proceed  in  the  manner  herein 
prescribed  and  authorized,  and  to  furnish  them  with  a  copy  of  these  in- 
structions. These  notices  must  be  served  either  personally  or  by  registered 
mall,  and  you  should  carefully  preserve  with  the  record  in  each  case  the 
registry  return  receipt  or  other  evidence  of  such  notice. 

7.  In  all  cases  where  you  publish  notice  of  applications  for  entry  or 
patent  under  the  coal-land  laws,  or  under  any  other  law,  you  will  at  once 
mall  a  copy  of  said  notice  to  a  special  agent  assigned  to  duty  in  Alaska. 
Should  said  agent  thereafter  file  in  your  office  a  protest  against  the  val- 
idity of  the  location  or  claim  embraced  in  any  such  application,  you  will 
defer  action  uiwn  such  application  until  said  protest  is  withdrawn  or 
appropriate  action  h  taken  thereon. 

Very  respectfully, 

R.   A.   Ballinger, 

Commissioner. 
Approved : 

James  Rudolph  Garfield, 

Secretary. 

Instructions. 

Department  of  the  Interlqr, 

General  Land  Office, 
Washington,  D.  C,  May  20,  1907. 
Register  and  Receivers,  United  States  Land  Offices, 
Sirs: 
The  following  instructions  are  issued  for  your    further    guidance    in 
cases  arising  under  the  coal-land  laws: 

1.  As  soon  as  the  maps  showing  the  character  of  any  part  of  any 
township  or  townships  within  your  respective  districts  have  been  furnished 
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you  as  prescribed  in  the  coal-land  regulations,  approved  April  12,  1907 
(35  L.  D.  666) ,  you  will  at  once  post  in  your  office  a  list  of  such  townships, 
and  furnish  a  copy  of  such  list  to  the  newspapers  in  your  district  for  pub- 
lication as  a  matter  of  news,  but  without  cost  to  the  government  for  such 
publication. 

2.  You  are  also  directed  to  mail  a  copy  of  these  instructions  and  a  copy 
of  the  instructions  of  April  24,  1907  (35  L.  D.  681),  to  all  persons  or 
associations  of  persons  shown  by  your  record  to  have  or  claim  any  in- 
terest In  any  land  covered  by  any  pending  application  to  purchase  under 
the  coalrland  laws  or  embraced  in  any  valid  unexpired  coal  declaratory 
statement. 

All  qualified  persons  or  associations  of  qualified  persons  who  legally 
and  in  good  faith  went  into  possession  of  and  improved  coal  mines  withlu 
less  than  sixty  days  preceding  the  date  when  the  lands  upon  which  such 
mines  are  situated  were  withdrawn  from  coal  entry,  and  who  have  not 
filed  declaratory  statements,  may  at  once,  or  within  the  time  prescribed 
by  statute,  namely,  within  sixty  days  after  the  date  of  actual  iX)6session, 
and  the  commencement  of  improvements  on  the  land,  not  counting  th» 
time  intervening  between  date  of  withdrawal  and  July  1,  1907,  file  such 
declaratory  statements  and  proceed  to  obtain  patent  in  the  manner,  at 
the  minimum  price,  and  within  the  time  fixed  by  law,  regardless  of  the 
fact  that  the  maps  required  by  the  coal-land  regulations  of  April  12,  1007, 
may  not  have  been  filed  in  your  office,  and  regardless  of  the  fact  that  a 
higher  price  may  have  been  fixed  for  such  lands  under  such  regulations. 

4.  All  qualified  persons  or  associations  of  qualified  persons  who  in 
good  faith  filed  legal  declaratory  statements  in  your  office  prior  to  the 
date  on  which  the  lands  covered  thereby  were  withdrawn  from  coal  entry, 
and  all  qualified  persons  legally  holding  as  assignees  under  any  such 
declaratory  statement  by  assignment  made  prior  to  April  12,  1907,  may 
proceed  to  obtain  title  in  the  manner,  at  the  minimum  price,  and  withlu 
the  time  fixed  by  the  statute,  namely,  fourteen  months  after  the  date  of 
actual  possession  and  the  commencement  of  improvements  on  the  land, 
not  counting  the  period  intervening  between  date  of  withdrawal  and  the 
mailing  of  copies  of  regulations  as  prescribed  by  paragraph  2  hereof, 
regardless  of  the  fact  that  the  maps  required  by  the  coal-land  regulations 
of  April  12,  1907,  may  not  have  been  filed  in  your  office  at  the  date  upon 
which  application  to  purchase  is  presented,  and  regardless  of  the  fa(*t 
that  a  higher  price  may  have  been  fixed  for  the  lands  claimed  under  said 
regulations. 

All  parts  of  regulations  in  conflict  herewith  are  hereby  revoked. 

Very  respectfully, 

R.  A.  Ballinger, 

(commissioner. 

iNSTBUCnONS. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D  C,  March  21,  1908. 
Registers  and  Receivers, 

United  States  Land  Offices. 
Sirs: 

Lands  noted  on  the  tract  books  as  "coal  lands**  under  direction  of 
circular  dated  April  24,  1907  (35  L.  D.  681),  are  not  subject  to  disposal 
under  the  coal  land  laws  prior  to  their  restoration  to  such  entry  by  the 
filing  in  your  office  of  classification  maps  and  lists  of  such  lands,  except 
as  provided  in  circular  of  May  20,  1907  (35  I^  D.  683) ;  but  it  is  hereby 
directed  that  where  a  qualified  person  or  association  of  persons  has  gone 
upon  such  lands  since  their  withdrawal  and  disclosed  coal  deposits  and 


794  THE  LAW  OF  MINES  AND  MINING. 

opened  and  iniprored  a  coal  mine  or  mines  thereon,  such  persons  or 
association  of  persons  will  be  permitted  to  file  in  the  proper  land  office  a 
notice  of  claim,  which  notice  should  briefly  give  the  address  of  the  claim- 
ant; the  date  of  actual  possession  and  commencement  of  improvements; 
the  date  upon  which  the  mine  was  opened  and  improved;  the  character, 
value,  and  extent  of  such  improvements;  the  description  by  legal  sub- 
divisions of  the  land  claimed,  which  should  not  exceed  the  maximum  area 
which  may  be  entered  and  purchased  under  the  coal  land  laws;  and  a 
declaration  of  intention  to  claim  said  tract  upon  its  restoration  under  and 
conformably  to  such  coal  land  laws  and  regulations  and  at  such  price  and 
upon  such  terms  and  conditions  as  may  be  in  force  at  the  time  of  said 
restoration. 

Upon  the  filing  of  any  such  notice  of  claim  you  will  make  pencil  nota- 
tions thereof  upon  the  plats  and  tract  books  of  your  office  and  when 
classification  maps  and  lists  embracing  such  lands  are  filed  in  your  office, 
as  provided  for  in  the  circular  of  April  24,  1907  (35  L.  D.  681).  you  will 
notify  such  claimant  by  registered  mail,  at  the  address  given  in  his  notice 
of  claim,  of  the  restoration,  price,  terms,  and  conditions  upon  which  he 
may  file  upon,  purchase  and  enter  said  lands,  or  the  coal  deposits  therein, 
allowing  him  sixty  days  from  the  date  of  such  notice  within  which  to 
assert  formal  claim  thereto  under  the  coal  land  laws,  advising  him  that 
upon  failure  to  avail  hlmeelf  of  the  privilege  thus  extended  the  lands  and 
d^oslts  therein  will  be  disposed  of  without  regard  to  his  prior  notice  of 
claim  filed  hereunder. 

Very  respectfully, 

Fred  Dennett,  Commissioner. 
Approved : 

James  Rudolph  Garfield, 

Secretary. 

INSTBUCTIONS. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  June  27,  1908. 
Registers  and  Receivers, 

United  States  Land  Offices,  Alaska. 
Sirs: 

The  instructions  of  the  General  Land  Office  dated  March  3,  1908,  relative 
to  the  time  within  which  applications  to  purchase  coal  lands  in  Alaska 
under  the  act  of  April  28,  1004  (33  Stat.  525),  must  be  perfected.  Is 
amended  to  read  as  follows : 

Your  attention  is  called  to  the  fact  that  the  coal  land  law  of  April  28, 
1904  (33  Stat.  525),  provides  that  locators  or  their  assigns  may,  at  any 
time  within  three  years  after  filing  the  notice  prescribed  by  the  first  section 
of  the  act,  make  application  for  patent  for  the  land  claimed. 

This  does  not  mean  that,  if  the  application  is  filed  at  an  earlier  time  than 
that  allowed,  the  claimant  may  defer  payment  for  his  claim  and  making 
entry  for  a  period  of  time  which  added  to  the  time  between  filing  the 
location  notice  and  submitting  the  application  for  patent,  will  equal  three 
years. 

When  the  claimant  files  his  application  for  patent  he  waives  the  un- 
expired portion  of  the  three  years  fixed  by  the  statute  and  must,  there- 
after, diligently  proceed  to  make  publication  and  submit  the  proofs  pre- 
scribed by  the  statute  and  the  regulations. 

Paragraph  16  of  the  regulations  of  April  12,  1907  (35  L.  D.  673),  pro- 
vides that  payment  and  entry  may  be  made  not  earlier  than  six  months 
after  the  expiration  of  the  period  of  publication.  The  law  does  not  coti- 
template  that  this  time  be  extended  an  unreasonable  period  at  the  option 
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of  the  claimant,  but  that  after  the  filing  of  the  application  the  case  proceed 
regularly  to  entry.  Accordingly,  should  the  8i)ecifled  proofs  and  purchase 
price  be  not  furnished  and  tendereil  within  six  months  from  the  expiration 
of  the  six  months  within  which  adverse  claims  may  be  filed,  or  within 
six  months  after  the  final  termination  of  adverse  proceedings  instituted 
under  section  3  of  the  act,  you  will  reject  the  application  subject  to  ap- 
peal: Provided,  that  the  period  of  six  months  herein  fixed  within  which 
to  perfect  entry  shall  be  allowed  in  case  of  pending  applications  which 
have  not  been  perfected  within  the  ninety  days  si)ecified  by  the  instruc- 
tions of  March,  3,  1008,  the  time  to  run  from  date  hereof. 

This  is  not  intended  in  any  way  to  modify  the  circular  instructions  «»f 
May  16,  1007  (35  L.  D.  572),  copy  enclosed  herewith. 

Very  respectfully, 

S.  V.  Proudfit. 
Acting  Commissioner. 
Approved : 

i Frank  Pierce. 

Acting  Secretary. 

Regulations. 

I>epartnient  of  the  Interior. 
Washington,  D.  C,  April  10.  1000. 

1.  For  the  purposes  of  classification  and  valuation,  coal  deposits  shall 
be  divided  into  four  classes: 

(A)  Anthracite,  semianthracite,  coking,  and  blacksmithing  coals; 

(B)  High  grade  bituminous  noncoking  coals  having  a  fuel  value  of  not 
less  than  12,000  B.  T.  U.  on  an  unweathered,  air-dried  sample; 

(C)  Bituminous  coals  having  a  fuel  value  of  leps  than  12,000  B.  T.  TT. 
on  an  unweathered,  air-dried  sample,  and  high  grade  sub-bituminous  coals 
having  a  fuel  value  of  more  than  9,500  B.  T.  U.  on  an  unweathered,  air- 
dried  sample; 

(D)  Ijow-grade  sub-bituminous  coals  having  a  fuel  value  below  9,500 
B.  T.  U.  on  an  unweathered,  air-dried  sample,  and  all  lignite  coals. 

Classification  of  Coal  T^nds. 

2.  I^nds  underlain  by  coal  beds,  none  of  which  contain  14  inches  or 
over  of  coal,  exclusive  of  partings,  of  class  A.  B.,  or  C,  or  over  36  inches 
of  class  D,  shall  l>e  classed  as  noncoal  land. 

3.  Tjands  containing  coals  of  classes  A  and  B  of  any  thickness  at 
depths  greater  than  8,000  feet  shall  be  classified  as  noncoal  lands,  ex- 
cept where  the  rocks  are  practically  horizontal  and  the  coal  lies  within 
two  miles  of  the  outcrop  or  point  at  which  it  can  be  reached  by  a  3,000- 
foot  shaft 

4.  Lands  containing  coals  of  class  C  of  any  thickness  at  a  depth  greater 
than  2,000  feet  shall  be  classed  as  noncoal  land,  except  where  the  rocks 
are  practically  horizontal  and  the  coal  lies  within  two  miles  of  the  out- 
crop or  point  at  which  it  can  be  reached  by  a  2.000-foot  shaft. 

!  5.  Lands  containing  coals  of  class  D  of  any  thickness  at  a  depth  greater 
than  500  feet  shall  be  classed  as  noncoal  land,  except  where  the  rocks  are 
practically  horizontal  and  the  coal  lies  within  one  mile  of  the  outcrop  or 
point  at  which  it  can  be  reached  by  a  500-foot  shaft. 

Valuation  of  Coal  Lands. 

6.  The  price  of  coal  lands  of  classes  A.  B.  and  C  shall  be  determlne<l 
on  the  basis  of  estimated  tonnage  at  the  rate  of  one-half  to  1  cent 
per  estimated  ton  for  class  C :  1  to  2  cents  per  estimated  ton  for  class  B ; 
and  2  to  3  cents  per  estimated  ton  for  class  A,  when  the  lands  are  within 
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fifteen  miles  of  a  completed  railroad,  and  half  that  much  when  at  a  greater 
distance,  but  the  price  shall  in  no  case  exceed  $300,  except  in  districts 
which  contain  large  coal  mines  where  the  character  and  ext^it  of  the 
coal  are  well  known  to  the  purchaser.  When,  howe^-er,  topographic 
conditions  affect  the  accessibility  of  the  coal,  the  land  within  the  15-mile 
limit  may  be  given  a  lower  valuation,  but  in  no  case  shall  it  be  placed  at 
less  than  the  minimum. 

7.  The  rates  per  ton  in  the  preceding  paragraph  are  based  on  the 
assumption  that  only  one  bed  of  coal  is  present  If  more  than  one  bed 
occurs  in  any  tract  of  land  in  such  relationship  that  the  mining  of  one 
will  not  necessarily  disturb  the  other,  then  for  the  second  l)ed  there  shall 
be  added  to  the  price  of  the  first  bed  60  per  cent  of  the  value  of  the  second 
bed  according  to  the  schedule,  40  per  cent  of  the  value  of  the  third,  and 
30  per  cent  of  the  value  of  each  additional  bed,  but  the  estimated  price 
for  coal  shall  in  no  case  exceed  $300,  except  in  districts  which  contain 
large  coal  mines  where  the  character  and  extent  of  the  coal  deposits  are 
well  known  to  the  purchaser. 

8.  The  tonnage  shall  be  estimated  for  the  purpose  of  valuation  on  the 
basis  of  1,000  tons  recovery  per  acre-foot. 

9.  The  coal  price  of  lands  of  class  D  shall  be  the  minimum  provlde<l 
by  law,  $20  per  acre  when  within  fifteen  miles  of  a  railroad  and  $10  per 
acre  when  at  a  greater  distance. 

10.  In  all  valuations  of  coal  lands  any  special  conditions  enhancing 
the  value  of  the  land  for  coal  mining  purposes  shall  be  taken  into  con- 
sideration. 

11.  When  only  a  part  of  a  smallest  legal  subdivision  is  underlain  by 
roal,  the  price  per  acre  shall  be  fixed  by  dividing  the  total  estimated  coal 
values  by  tbe  number  of  acres  in  the  subdivision,  but  in  no  case  shall 
fhls  be  less  than  the  minimum  provided  by  law. 

12.  When  lands  which  were  at  time  of  classification  more  than  fifteen 
miles  from  a  railroad  are  brought  within  the  15-mile  limit  by  the  be- 
b^lnnlng  of  operation  of  a  new  road,  all  values  given  in  the  original 
classification  shall  be  doubled  by  the  register  and  receiver. 

13.  Except  in  case  of  entries  now  pending,  or  entries  made  prior  to 
classification,  review  of  classification  or  valuation  may  be  had  only  upon 
application  therefor  to  the  secretary,  accompanied  by  a  showing  clearly 
and  specifically  setting  forth  conditions  not  existing  or  known  at  time  of 
examination. 

Approved : 

R.  A.  Balllnger,  Secretary. 

Instructions. 

Department  of  the  Interior. 

General  Land  Office. 
Washington,  D.  C.,  September  7,  1909. 
Registers  and  Receivers, 

United  States  T^nd  Offices. 
Gentleman : 

The  circular  of  May  8,  1909  (37  L.  D.  681),  construing  paragraph  13  of 
the  circular  approved  April  10,  1909  (37  L.  D.  653),  entitled  "Regulations 
regarding  the  Classification  and  Valuation  of  Coal  Lands,"  is  modified 
to  read  as  follows: 

1.  You  will  advise  any  person  presenting  a  nonmlneral  application  or 
filing  for  lands  classified  in  schedules  and  on  maps  as  containing  work- 
able deposits  of  coal  subject  to  disposal  at  prices  fixed,  that  he  will  be 
allowed  thirty  days  in  which  to  submit  such  evidence  as  he  can,  preferably 
the  sworn  statements  of  expert  or  practical  miners,  showing  that  tbe 
land  is  in  fact  not  coal  in  character,  together  with  a  request  that  the 
same  be  reclassified,  and  that  Jn  the  event  of  failure  to  furnish  said  evl* 
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dence  within  the  time  specified,  the  application  will  be  rejected.  Such 
applications  will  be  given  proper  serial  numbers,  and  notation  thereof 
made  upon  the  records,  and,  when  accompanied  by  the  necessary  evidence, 
they  will  be  forwarded  to  the  general  land  office  for  action,  where,  if 
upon  the  showing  made,  and  such  other  inquiry  as  may  be  deemed  proper, 
the  land  is  classified  as  agricultural  land,  the  nonmlneral  application,  in 
the  absence  of  other  objections,  will  be  returned  for  allowanca  If  re- 
classification be  denied,  the  applicant  may,  within  thirty  days  from  re- 
ceipt of  notice,  apply  for  a  hearing,  at  which  he  may  be  afforded  an 
opportunity  for  showing  that  the  classification  is  Improper,  in  which 
event  he  must  assume  the  burden  of  proof.  If  he  should  fall  to  apply 
for  a  hearing  within  the  time  allowed,  his  application  to  enter  or  file  will 
be  finally  rejected. 

2.  Nonmlneral  applications  for  lands  temporarily  withdrawn  from  all 
entry,  where  such  temporary  withdrawal  is  based  upon  data  in  possession 
of  the  department,  showing  that  the  lands  withdrawn  are  valuable  for 
coal,  may  be  treated  In  like  manner  as  nonmlneral  applications  for  lands 
actually  classified.  However,  in  such  cases,  as  the  lands  are  withdrawn 
pending  classification,  it  is  posirible  that  the  particular  tract  applied  for 
by  the  agricultural  claimant  may  not  be  classified  as  coal  land,  and  In  that 
event,  of  course,  no  hearing  will  be  necessary,  and  in  such  cases,  therefore, 
the  agricultural  applicant  may,  at  his  election,  tender  his  ai^lication  un- 
accompanied by  the  evidence  specified  in  paragraph  1,  and  have  the  same 
suspended  to  await  the  result  of  its  classification.  If  the  land  applied 
for  is  classified  as  coal  land,  the  agricultural  claimant  will  then  be 
allowed  to  proceed  as  provided  in  paragraph  1  hereof,  and  should  he  then 
be  unable  tc  show  that  the  land  is  not  in  fact  coal  in  character;  his  non- 
mlneral application  or  filing  will  be  rejected,  and  in  such  case  the  right 
of  election  mentioned  in  the  act  of  March  8,  1909  (35  Stat  844),  for  the 
protection  of  the  surface  rights  of  entrymen,  will  not  be  allowed. 

3.  I^nds  noted  on  your  records  merely  as  "withdrawn"  coal  lands  may 
be  entered  under  the  agricultural  laws  as  provided  by  the  last  sentence 
of  paragraph  2  of  the  circular  of  April  24,  1907  (35  L.  D.  681).  The  in- 
structions of  April  24,  1907,  supra,  are  modified  accordingly. 

Very   respectfully, 

S.  V.  Proudfit, 
Acting  Commissioner. 
Approved : 

R.  A.  Ballinger, 

Secretary. 
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Department  of  the  Interior, 

Geological  Survey, 
Washington,  D.  C,  January  7,  1910. 
The  Honorable, 

The  Secretary  of  the  Interior, 
Sir: 

I  recommend  the  following  addition  to  paragraph  7  of  the  regulations 
regarding  the  classification  and  valuation  of  coal  lands,  approved  by  you 
April  10,  1909  (37  L.  D.  653)  : 

Where  a  bed  is  over  15  feet  thick,  the  normal  value  shall  be  placed  only 
on  15  feet;  the  next  15  feet  or  pert  thereof  shall  be  valued  at  60  per  cent 
of  the  normal;  the  next  15  feet  or  part  thereof  at  40  per  cent  of  the 
normal ;  and  the  rest  of  the  bed  at  30  per  cent  of  the  normal. 


798  THE  LAW  OF  MINES  AND   MINING. 

The  reason  for  this  modification  Is  that  for  mining  purposes  a  bed  less 
than  15  feet  thick  Is  worth  more  per  foot  than  a  bed  of  greater  thickness. 
The  addition  proposed  above  results  from  considering  a  thick  bed  as  u 
multiple  bed. 

Very  respectfully, 

Geo.  Otis  Smith,  Director. 
Approved,  January  8,  1910: 
R.  A.  Balllnger,  Secretary. 

REGULATIONS. 

Department  of  the  Interior, 

Geological  Survey, 
Washington,  D.  C,  February  10,  1910. 
The  Honorable, 

The  Secretary  of  the  Interior, 
Sir: 

In  the  regulations  regarding  the  classification  and  valuation  of  coal  lands, 
approved  by  you  on  April  10,  1009  (37  L.  D.,  653),  a  minimum  thickness 
of  14  Inches  of  coal,  exclusive  of  partings,  Is  fixed  for  classes  **A,"  **B," 
and  "C,"  and  a  minimum  of  36  Inches  for  class  "D."  In  some  of  the  west- 
em  fields  class  "C"  grades  Into  class  "D"  by  so  imperceptible  steps  that 
there  Is  a  transition  zone  of  many  miles  between  the  two,  and  an  incon- 
sistency results  In  classing  coal  In  the. same  field  on  one  side  of  a  line  which 
is  determined  by  a  calorific  value  on  a  basis  of  14  Inches,  and  on  the  other 
side  of  the  line  on  a  basis  of  36  inches.  I  am  also  of  the  opinion  that  14 
Inches  is  too  thin  for  some  of  the  lower  grade  "C"  coals. 

To  correct  these  matters,  I  recommend  that  for  paragraph  (2)  in  the 
existing  regulations,  which  reads:  **Land  underlain  by  coal  beds  none  of 
which  contain  14  Inches  or  over  of  coal,  exclusive  of  partings,  of  class  A, 
B  or  C,  or  over  36  Inches  of  class  D,  shall  be  classified  as  noncoal  land,*' 
there  be  substituted : 

Lands  underlaid  by  coal  beds  which  contain  14  Inches  or  over  of  clean 
coal,  exclusive  of  partings,  shall  be  classified  as  coal  land  where  the  coal 
shows  a  calorific  value  of  10,500  B.  T.  U.  or  over  on  an  unweathered  alr- 
drled  sample;  for  coals  having  a  less  calorific  value  the  minimum  thick* 
ness  shall  be  increased  one  inch  for  every  decrease  of  100  B.  T.  IT.  below 
10.500.  Thus,  the  minimum  thickness  f  a  coal  having  a  B.  T.  U.  value  of 
8,r)00  on  an  unweathered  alr-drled  sample  will  be  34  Inches. 

Very  respectfully, 

Geo.  Otis  Smith,  Director. 
Approved,  February  10,  1910: 

R,  A.  Balllnger,  Secretary. 
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.    As  this  volume  is  merely  supplemental  to  Tolume  one,  the  index  in  that 
Tolume  is  a  complete  index  to  both.    Haying  foand  what  yoa  are  looking 
for  in  that  volume,  turn  to  the  corresponding  page  in  this  volume  (as  in- 
^  dlcated  by  the  black  letter  figures  at  the  beginning  of  each  paragraph). 

There  you  will  find  the  new  cases  or  statutes  reiterating,  modifying,  adding 
to  or  reversing  propositions  stated  in  the  original  volumes. 
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